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6 | (): 510-842-3553
(f): 510-283-0186

8 Atlorncys for Petitioners

0 SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF ALAMEDA, UNLIMITED _]URISDICTIDN

10

HARRENS LAB INC., a California Case No.
1 corporation, and MING LI, an individual
12 DECLARATION OF JAMES ANTHONY

Pelitioners, REGARDING NOTICE OF EX PARTE

13 Vv, APPLICATION FOR TEMPORARY

BUREAU OF CANNABIS CONTROL STAY ORDER AND ORDER TO SIHHOW
14 {BCC); TAMARA COLSON, 1 her official CAUSE WIIY PRELIMINARY

capacily as Acling Chief of the Bureau of INJUNCTION SHOULD NOT ISSUE
15 Cannabis Control; and Does 1-10,
16 Action Filed:

Rcspondcnls. Trial Date:
17
18 Hearing Date: TBD
Reservation No.:  N/A
19 Dept.: TBD
Time: TBD

20
21
27 I, Jarnes Anthony, declare as follows:
23 1. Taman altorney licensed to pmclicc law in the State of Califorma and currcn!ly SeIVe

24 as counsel to Plamntiff Harrens Lab Ine,

25 2 On February 25, 2021 at 12:36pm, I emailed Angela C. McIntire- Abbott, counsel for
26 the Bureau of Cannabis Control (“BCC™) to inform thern that Petitoners, Harrens Lab Inc. will be
27

applying through counsel for an Ex Parte Stay Order and Order to Show Cause Why Prelimminary
28

1
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Injunction Should Not Issue, pursuant to California Rule of Court 3.1203 and 3.1204.

2 3. I informed counsel for Respondents that pursuant to Emergency Rule 1.8a, the Ex
3 Parte Application would be heard on a date to be determined in the Alameda County Supenior Court,
4
located at the Rene C. Davidson Courthouse, 1225 Fallon Street, Oakland, CA 94612, I mformed
5
counsel (or Rcspmldc:ﬂls that my firm would be 5:1‘1di1'1g the ex parte papers lo the [Jrcsidiﬂg judgc in
6
. Department 1 of the Court.
8 4, I stated with spcciﬁcily the nature of the relief to be rcqur:slcd, and inqui.tcd whether

0 Lhcy intend to appear Lo oppose the A[Jp]icat_iun.

10 5. I declare under Pcnally of pcriu.ty under the laws of the State of Calilornia that the

11

forcgoing 15 true and correct,
12 Respectfully submitted,
13
Date: February 25, 2021 ANTHONY LAW GROUP, PC
14

) el P
_]51';11:5 Anthony,
Drew M. Sanclfer?

Victonia Verlner,

16

17
18 Attorneys [or Petitioners,

Harrens Lab Inc., and Ming Li, an individual.
19
20
21
22
23
24
25
20
27

28

Declaration of Notce of Ex Parte Appleation
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ALANEDA COUMNTY
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February 26, 2021
]ﬂrncs(@,ﬂndmnylﬂw.g{oup Y ’

20 CLERK OF
DREW M. SANCHEZ (277163) THE SUPERIOR coURT
3 Drcw‘Sﬂ.uchcz(:@mnhonylaw‘gmup By Lynn Wiley, Deputy
VICTORIA VERTNER (290017)
4 Vic Loriﬂ@_]ﬂ.uLhonylﬂw.gfoup GARS 5 2“_1 % EAQB BEQ%
ANTHONY LAW GROUP, PC
5 | 3542 Fruitvale Avenue, #224
Oakland, CA 94602

6 | (): 510-842-3553
(f): 510-283-0186

8 Atlorncys for Petitioners

9
SUPERIOR COURT OF THE STATE OF CALIFORNIA

10
" COUNTY OF ALAMEDA, UNLIMITED JURISDICTION

12

HARRENS LAB INC,, a California Case No.
13 corporation, and MING LI, an individual

DECLARATION OF JAMES ANTHONY

14 Pellioners, IN SUPPORT OF EX PARTE

B APPLICATION FOR TEMPORARY
BUREAU OF CANNABIS CONTROL STAY ORDER AND ORDER TO SHIOW

16 | (BCC); TAMARA COLSON, inher official | CAUSE WHY PRELIMINARY

capﬂcily as Acl_i.ug Chiel of the Bureau of INJUNCTION SHOULD NOT ISSUE

17 Cannabis Control; and Does 1-10,

Action Filed:
18 Rcspundcnls. Teial Date:
19 Hearing Date: TBD
Reservation No.: N/A
20 Dept.: TBD
21 Time: TED
22
23 .
I, Jarnes Anthony, declare as follows:
24 ) ‘ ) o
1. Taman altorney licensed to praclice law in the State of Califorma and cuu‘cﬂ!ly serve
25
as counsel to Plamntiff Harrens Lab Ine, This declaration is submmutted in support of the Plaintif s BEx
26
- Parte Application for Temporary Stay Order and Order to Show Cause Why Preliminary Injunction
28 Should Not Issue and Memorandum of Points and Authorities m Supporl Thereol.

1
Declaration of James Authony m Support of Ex Parle Application
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2, The fo]lowing (acts are within 1y [Jcrsunal ki'lOW].CdgC ﬂnd, il called as a wilness

2 hc:rc:i.u, I can and will curnpclcrﬂly Lcsl_ify thereto, This declaration 1s based on mny owil cxpcrt

historical knowlcdgr: and Iy Owil ongoing research rcgardmg the evolution of Califorma cannabis
4 a g a a a a a

law Lhrough voler imbabives, case law, and lcgpslahon. 1t is also based third parly expert reports, and
5

to that extent is made on information and beliel
6
. 3 The lcrlgll'l of the Bx Parte App]icalion for Tcrnporsu‘y Slay Order and Order to

8 Show Cause Why Preliminary Injunction Should Not Issue and Memorandumn of Points and
0 Authorities in Supporl Thereol is iust_iﬁcd by the 1‘1ig1‘1ly cornplex factual elements of the m‘ldcrlyiﬂg

10 dispulc and the extensive lcgﬂl 155UES prcscnl therein.

1 4, I have spccialim:d cxclusivcly 101 cannabis law since 2006, T have expert ki'lowlcdgc of
12 . e . C e Ca
the evolution of California cannabis law Lhrougl'l voler imbiatives, case law, and lcgslahon. The
13 a - a a a - a a a a a a a a
l‘ustory of Calilornia’s rcgulahoﬂ ol the prc-cmshng multi-billion dollar cannabis 11‘1dusl1‘y 51110
14
lc:gﬂ]izat_iun 11 2016 shows that the state 15 unable to Lirnc:ly 155Ue permanent (50 called “511‘11'1ual")
15
16 licenses to the thousands of busimnesses that is has authorized to operale lor going on four years, and

17 which have cu]lccl_ivcly spent billions of dollars in reliance on “[Jruvisim'lal" licenses.
18 5. In 1996, 56% of Califormia voters approved Proposition 215 and legalized cannabis

19 | for medical purposes. In 2003, the state legislature created a loose expansion of the oniginal

20 proposilion’s narrow allirmative delense that allowed the development of a mostly unregulated,
21 D . . . . .
cultivation and retail sale, not-for-profit, medical cannabis movement. By 2016, that movernent had
22 a . . . a a a a .
become the California medical cannabis industry, and had grown to approximately $2 billion in
23
annual salcs, subicct lo state and local sales tax, and o some spccial local taxes.
24
08 6. The California medical cannabis mdustry expanded for over 20 years to that

26 substantial rnagrﬁludc: with almost no formal bi.udi.ug rcgulaliun at the state governinernt level, The
27 | industry’s only “regulation” sternmed [rom a sixty-three-word sentence containing an aftirmative
26 | defense in the Health and Salety Code, a scattering of case law mnterpreting it, and two docurnents

2
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[rorn the state altorney gt:ﬂcral i1'1clud1'1'1g an clcvcn-pagc set of “guidc]iucs" and a three-and-a-half

2 page letter to the lcgislalurc, neither of themn binding law.
3 . . . .
7. There was little to no rcgulal_mﬂ at the local gUVC[I‘lIIlCi‘ll level either. Oﬂly a lew

4 - Pt . - .

dozen of California’s 548 local gpovernments chose to regulate (and tax) storefront retal

go

5
. dispcﬂsarics and no other Pﬂtl of the supply chain,
. 8. T11 2015 the Califorma state lcgislalurc created a state rcgulﬂtory framework for the

8 burgcurﬁng medical cannabis indust_ry. Before it could be fu.lly i.tnplcrnr:nlcd by the state ﬂgcncics, it

0 wWis caughl in the tide of cannabis lcgﬂ]izalioﬂ for adult use.

10 9. In Novernber 2016, 58% of California voters approved Proposition 64 and legalized
1 cannabis for adult use {aka “recreational use”) as opposed Lo medical use, lollowing the trend set by
12 Colorado and Washington in 2012, and Oregon in 2014,
13
10. In 2017, three state agencies were charged with the authority to regulate and license

14

comnercial cannabis businesses mn Califorma, The Bureau of Cannabus Control (“"BCC™) rcgulatcd
15
16 licenses pertaining to retail, distribution, and laboratory testing, The California Department of Food

17 and Agricullu.tc (“CDFA”) rcgulalcd commercial cannabis cultivation, The Calilormia Dr:[_'larlrnr:nl ol
18 | Public Health (*CDPH") regulated manufacturing activily.
19 11, The agcncics rushed to meet their slalulory mandate to prmnulgalc CINELFENCY

20

rcgula!ions. Tl‘u:y crcalcd, at the i.usliga!ion of the state lcgislalu.tc, a “Lcrnporary" ]icc1‘15i1‘1g scheme

21 . . . . . . . .

pc1‘1d11‘1g the processing ol the 511‘1!.1c1patcd thousands ol HP[JJJCHUOIIS for “annual” licenses. For that
22 a a a a a a ] - - a

reason, on January 1, 2018, an existing $3 billion existing mdustry of thousands of businesses was
23

suddcﬂly rc:gulalcd, and state licenses (ﬂi‘ld local pcrﬂﬁls LUU) were rcquircd Lo Upcmu:.
24
08 12, The BCC and the other state ]iccnsi.ug agcncics commenced Lo issue temnporary

26 licenses, cunjuﬂcl_ion with lemnporary ot permanent authorization [rom local FOVELIINents, their
27 pariners i the state’s dual ]iccnsing syslern, Without these lemporary arrangements, the state would
28 have had to have shut down the entire cxisting rnulti-billon-dollar i.uduslry cornprising cannabis

3
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Cull_ival_iun, rnanufﬂcluriﬂg, Lcsl_ing, disttibuﬁon, and retail.

2 13, T 2018 the ]iccnsing agcncics ii‘ﬁliﬂ]ly issued temporary licenses valid Uﬂly for a
3 [Jc:riud ol 120 days. Thcy then gave 90—d51y extensions for ternporary licensees that had submutted
4

app]ications for annual licenses.
5

14 Annual lcenses i this context are perinagent licenses much like licenses 1ssued by

6
. the Alcohol Beverages Control (FABC”), and like those licenses also have nigorous and detailed due

g | process nghts and procedures.
] 15, The licensing agencies issued thousands of temporary licenses throughout 2018

10 | pursuant to Bus. & Prof. Code § 26050.1, which sunsetted on December 31, 2018,

1 16, Effective January 1, 2019 the legislature replaced this temporary license system with a
12| “orovisional” license system for calendas year 2019 as identified in Cal. Bus. & Prof. Code § 26050.2.
H 17. The legislature then extended the provisional license systemn for another two years,
i: scheduled to sunset at the ead of this year, 2021, per Bus. & Prof. Code § 26030.2(i). However, the
¢ | legislature is now consideriag SB 59, which would extend the provisionsl licensing system until 2028.
17 18, Should it pass, as is expected, the system of “temporary” or “provisional” licenses

18 LI[JUII WhiCh l.].'lULlSHIlClS Uf }JUSii'lCSSCS ].‘lz’:lVC :L'C].icd, Hi'ld Wﬂl CUI’IHI’IUC Lo :l.'C].y, }Jy iIIVCSL"Li'lg ‘I'J]..].EUI'IS Uf

19 dollars a year, will be authorized to last for a total of at least ten years,

20 19, Approximaltely 8,754 licenses are active in the BCC's licensing apparatus.
21 . . . - .
Approximately 1,661 such licenses are annual (permanent) licenses, and the rernaining 7,093 licenses
22 aa a a 4 - a a 4 a a a a a
are “provisional” licenses, This mformation is based on my participation in ongoing research tracking
23
license processing and issuance of all three licensing authorities. The figures are current as of
24
Octlober 15, 2020,
25
26 20, All stakeholders in the cannatus industry, including the California Government

27 PIOCCCdCd W]..L].'l IIOPC Lllﬂl m‘mual, or PCIIIIHIIC[II., ].'.lCCIISC H{J[JHCH.I_"[UIIS WDLI].C] ]'JC &Wiflly Hild SIIIUDL].'].I.Y

28 PIUCCSSCd ii’l t.].‘lC new SYSLCIIL T].‘li.‘i }.‘ID[JC ].'135 ]'JCCI'I iﬂ 'V'f:lii'l. IIISLCﬂd, t.].‘].‘i.!i HW]:EW:’:lfd l.:l.'f-.ll'lSiL‘llDI'l CUIILii'lLlCS

4
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Lhrough the [Jrcscnl day.

2 21, The progress of the billions of dollars’ worth of operating businesses, including once
7 | tasgely undesground and gray asea medical law operatoss, towasds a fully and heavily regulated system
1 ot state and local licensing and permitting has taken much longer than expected, This delay has only
Z been exacetbated by the COVID-19 pandermic,

, 22, OnFebruary 6, 2021, T communicated with the BCC by email, seeking to meet and

8 conler on an informal settlement process for any U[Jcraliunal 1ssues that BCC rn.ighl have with
9 | Harrens Lab., A true and correct copy of that email 1s attached as Exhibit A. In that email

10 | correspondence, I responded pomt by poimt to the BCC letter’s six generalized “factual” allegations

1 of rcgulalory curnp]ia.ucc failures (willwul dale or dclﬂils), appcalcd the revocation and rcqucslcd a
12 hearing and due process prior to the license revocation,

H 23, On February 9, 2021, six days alter the abrupt dlosure of Petitioners” business, Angela
i: C. McIntire-Abbott, of the BCC, replied to me with an email, stating in its entirety, “Greetings Mr.
16 Anthony, Thank you for contacting the Bureau of Cannabis Control (Bureau). I just wanted to

17 contirm the Bureau's receipt of your February 5th email. The Bureau is currently m the process of
18 rcvicwi.ug the information you have submitted rcgardiﬂg the above-titled matter,” A true and correct

19 copy of that email 15 attached as Exhibit B.

20 24, Outhe morning of February 16, 2021, twelve full days since Petitioners” three-year-
211 old Licensed business was abruptly terminated by BCC, T again ermailed Ms, McIntize-Abbott and leit
2|« voicemail sequesting some kind of substantive comsmunication sesponding to my cmail to BCC

zi Acting Chiel Tamara Colson of February 5, 2021,

. 25, On the aliernoon of Tuesday February 16, 2021, Ms. McIntize-Abbott called me and

26 [ we spoke for 12 minutes during which time she mformed me that her client, the BCC, would have
27 | some kind of written response to my urgent email of 11 days earlier by the end of the week,
28 20. On the morning of February 17, 2021, anticipating the worst case scenario, I emailed

5
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Ms. Mclntire-Abbott as a matter of professional courtesy, advising her that T would be prepaning the

2 instant writ [Jt:lil_iun and ex pm'te. molion [or a Lcrnpurary slﬂy and pml‘libimry prc].iminﬂry i.ujuncl_iun
3 . . . . .

Lo preserve the shatus qe ante, and to inform her of certain details of eInergency local rules related o
4 . . - i . -

% pmz‘e rcqucsls and to rcqucsl a shpulal_ton for electronic service, A true and correct copy of that
5

ernail 15 attached as Exhibit 22,
6
. 27. On the afternoon of February 17, 2021, two weeks alter the “revocation”, Ms.

8 MclIntire-Abbotl emailed to me a one-page letler, reiterating the BCC's position that the license was
9 | revoked and that no appeal or hearing was available due to BPC § 26050.2, A true and correct copy

10 of that email and letter 1s attached as Exhibit #2.

1 28, Petiioners had no other recourse than to seek the imstant court process to vindicate
12 . . . . . -

their properly mierest in the l}.'IICC-yCHI-Dld ].1cc:1'1sc, given Lo themn by BCC, aullwnzn'lg them to
1 3 a a a - a

opcralc a cannabis lcst_u‘lg lﬂboralory, scck_mg Unly the process due for such propcrly interest under
14

the Constitutions of the Umnited States and of the State of Califora.
15
16 20, A court has ju.tisdicliun overa party [romn the time the summons 1s secved on the

17 party. (Cal. Code Civ. Proc. § 410.50). Counsel for BCC has slipulﬂlcd to electronic service of all

18 plcadh'lgs in this matter.

19 30, Eiffective, January 1,2019, the state legislature created Cal. Bus. & Prol. Code §
20 1 26050.2, and its “provisional” licensing system, Originally intended to last for only a year, it was then
211 extended through 2021, and the legislatuse is now considering a bill to extend it through 2027, which
2| ould make for  ull decade of temporary and provisional licensing, Cannabis legalization created a
ii difficult regulatory conundrum: shut down an existing multi-billion dollar legacy medical-use industry
95 of thousands of operators and take years o license and re-open it, orallow it to continue operating

26 while sirnullﬂncuusly ].iccnsing it (buﬂding the icl planr: of rcgulal_iun while ﬂyiﬂg il, as il wcrc).
27 | Bxpiration of the “temporary” licenses, by rendering almost the entire industry illegal, would have

28 CO]lﬂ[JSCd l.}.‘IC W}.‘IU].C SC].'ICIIIC.

6
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31. 26050.2(a) grants “the licensing authonty” (in this case, BCC) discretion to iswe
2 [Jruvisim'ml licenses (Ur 1‘10[). That was clcarly DECESSAry: without authorized licensed operators the
entire $3 billion lcggl cannabis market Imgl‘ll have imnstead opcralcd undcrground as did mnany
4 . a .
operalors at that Lirmne, and which still do lodﬂy.
5
32, Current estimmates are that the lcgﬂl abovcground California cannahis iﬂdusu‘y has
6
7 annual gross rcccipls of around $3 Bi]lion, while the undcrground market 15 almost Lriplc that at an

8 estirnated $8.7 Billion,
] 33. BCC's practice as to the renewal process has been to make it a sitnple and

10 | straightforward “rubberstamping” exactly as one would expect of a recognized entitlement.

1 Typicaﬂy, the annual renewal process takes about an hour online Glling i the same basic information
12 . . . .

again and affirming that there have been no changes in operations. BCC then approves promptly and
13

1ssues an invoice tor the aunual licensing fee (wlueh 1s substantial). Onee paid, the License 1s renewed
14

as would be expected. The whole process takes a week or so, most of wlich 1s waiting timne,
15
16 34, 11'15c1'l_i1‘1g the word “sole” into the pl‘u‘asc “in its discretion” does not alter the

17 Constitutions or the facts; the licensing authosities have issued 7,000 provisional licenses, including
18 one to the Pct_it_iunc:rs, with the clear undcrstﬂ.udi.ug that the licensees would aclua]ly operate licensed

19 busincsscs UIIdCI.' tllCIIl Lo leﬂ.].'IL‘:L' t.}.‘lC gDVCIIlIIICi'l[’S PUIPDSC Uf bfiilgil’lg Cf:l.i'l]'.‘lﬂbis iI'll.U CDIILI’U]. ﬂi'ld

20 rcgula!ion, and that Ll‘u:y would rcly on them by invcsl.i.ug sigrﬁﬁcant sumns of money and by
21 . » - . » .

crnploymg workers, Pchhoncrs, and all other prowsmnal hccnsccs, have a lcgju.malc rigl'lt Lo assuine
22 a a a a a a - a

that barrmg a1y glﬂrmg unresolvable 1s sues, their ﬂ[_'lphcahuns for “annual” (ﬂ:a]ly pcrmﬂncnt) licenses
23

will be gmntcd i due course, and that in the rncarﬂimc, while wait_ing for the ]iccnsii'lg authorities to
24
25 process the 7,093 pc1‘1di1‘1g license app]icat_ions, their [Jrovisiunal licenses will be renewed rcgulﬂrly in

26 duc: COUrsC—as l.].'lf_‘y Were Hl'ld IIHVC }JCCIL
27 35 BCC ].'IHS a IU}JUSL diSCiIJ]jIIHIy f:li'ld H.IJIJCH.]. ].‘ICHIii'lg IJI.'UCL‘SS Wil.h C].Cf-.l.‘l.' 1'10[.‘1CC Hﬂd
28 llCﬂfiIlg fC(.lLliICIIlL‘IlLS fD].‘I.OW].Ilg 1.].'1(‘_‘ AdII].‘llI]j.SlleiVC Proccdurcs Act. T].'ICI.'C iS a 5-IIICIII]’JC1’ CHI’II'IH]'J:iS

7
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Controls Appcals Panel that rcsponds to due process rcc_lucsls inn enforcement issues with the annual

2 licensees, whose due process righls Lhcy rccugrﬁzc and [Jrovidc: for, If any modicumn of that process
were available to Pelioners Lhc:y would be vaslly better oll. If BCC would even cormnmunicate with
4 -
thern, Lhcy are eager lo find common ground and understand the AGENCY’s CONCerns (or the concerns
5
of its invc:sligalurs).
6
. 36. My firn 15 [Jrcparcd Lo file a motion for prc]irninary ﬁliu.m:liun on the matters stated

8 in the ex parlc app]icalim'l i1 the event that the Court does not granl CINELFEncy reliel, We are ina
0 posil_ioﬂ to file that motion on short notice in the event that the Court shortens time thereon if

10 CINETFency reliel 1s not granlcd.

11

1 I declare under penalty of perjury under the laws of the Stale of California that the foregoing
13 declaration is true and correct, Executed February 25, 2021, in Oakland, California,

14

15 aimta i
James AnlhunV
16 Attomneys [or Petitioners,

17 Harrens Lab Inc., and Ming Li

18
19
20
21
22
23
24
25
20
27

28

B
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EXHIBIT A
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M G mail James Anthony <james@anthonylaw.group>

HARRENS LAB: 2/4/21 Revocation of License C8-0000021-LIC

James Anthony <james{anthonylaw.group= Sat, Feb 6, 2021 at 1:14 AM
To: "Colson, Tamara@DCA" <Tamara.Colson@dca.ca.gov=, beo@dca.ca.gov, "BCCLicensing@DCA" <BCCLicensing@dca.ca.gove,
beelabs@dca.ca.gov

Cc: Juan.Ordaz@dca.ca.gov, Travis.White@dca.ca.gov, Zoe Schreiber <zoe@anthonylaw group=, Hannah Young
=hannah@anthenylaw.group=, Victoria Vertner <victoria@anthenylaw.group=, Drew Sanchez =drew.sanchez{anthonylaw.group=

Dear Acting Bureau Chief Colson,

| write in response to your letter of 2/4/21, referenced above (and attached), hand delivered by Supervising Special Investigator | Juan
Ordaz and Special Investigator Travis White {both cc-ed here) on 2/4/21, while the agency team also removed all samples from the
lab.

Harrens Lab has a history as an analytical laboratory pre-dating their cannabis quality testing business under license by
BCC. Since 2014 they have worked under, and been fully compliant with, FDA and DEA regulations.

Their work includes testing imported and local foods in the stream of commerce to ensure consumer health and safety. They monitor
environmental safety for consumer protection ensuring that food manufacturers in California and other states are free of E. Coli and
other microbial dangers and potentially harmful contaminants. And they test drug evidence for law enforcement prosecution.

They also contribute to cannabis consumer safety in ways outside of the mandated testing. They test the safety of Vitamin E Acetate
for cannabis concentrate manufacturers, implicated in vaping-associated pulmonary injury (VAPI). And they test for hop latent viroid, a
plant disease, that can greatly reduce cannabis productivity and efficacy.

Since June 2018, Harrens Lab has been licensed by the BCC as a testing laboratory. Like others in the industry, they have
continuously improved their compliance with a complex, changing regulatory system that involves multiple interactions with other
licensees, the third-party METRC system, and their licensing agency and regulator, your Bureau of Cannabis Control.

| toured the laboratory Thursday afternoon (2/4/21) after the revocation was delivered. | spoke at length with the senior executives:
CEO Ming Li, Operations VP Anthony Zhong, and Quality Assurance Manager Daniel Hess. | have reviewed a large amount of email
correspondence with BCC going back two years.

| am the first to admit that there has been miscommunication between Harrens Lab and Bureau investigators, and a breakdown in trust
last year, for which Harrens bears responsibility.

And it is also true that they are committed to full regulatory compliance and continuous improvement in the interest of consumer safety.
In my sixteen years in California cannabis compliance |law, | rank them amengst the most qualified industry participants. They are
exactly the kind of testing lab operators that California cannabis needs.

As to the six alleged grounds for revocation cited in your revocation letter, they are not specific encugh to be responded to except in
this general way:

1) [alleged] inahbility to take accurate representative samples of cannabis goods harvest batches;
Harrens Lab has corrected any sampling issues previously addressed with the Bureau investigators, is unaware of any existing issues,
and is willing and able to address any that actually exist.

?) [alleged] inability to satisfy laboratory transportation and chain of custody requirements by using third-party courier services ta ship
cannabis goods samples;

Harrens Lab has corrected any previous transportation and chain of custody issues, and pursuant to regulation and Bureau agreement
does not use third parties to transport samples.

3) [alleged] failing to generale shipping manifests prior ta transpartation of cannahis goods;
Harrens Lab consistently complies with all regulatery requirements related to shipping manifests.

4) [alleged] transporting cannabis samples without affixing METRC identification labels io cannabis sample packaging;
Harrens Lab consistently complies with all regulatory requirements related to METRC |abeling of samples.

3) [alleged] making premises madifications without seeking prior Bureau approval, and
Harrens Lab will not expand or modify the commercial cannabis activity premises without required prior Bureau approval.

6) [alleged] failing fo run and maintain a video surveillance system.
Harrens Lab has corrected any previous issues related to video surveillance and consistently complies with all related regulatory
requirements and Bureau agreement.
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As indicated, the alleged grounds for revocation are either previously abated issues, or ones that can be promptly resolved if currently
at issue.

| will also add that there may be some cross-cultural miscommunication here. Whereas | would have advised Harrens to proactively
stay in touch with the Bureau investigators after their initial communications, frequently informing them of the lab's responses to the
concemns they raised, they did not do so. Instead, they chose to "not bother” the investigators with their own initiated communications
and questions—or at least to sharply limit them--as they considered polite and respectful. | have advised them that open
communication with the Bureau is critical to healing this breach in the regulatory relationship.

Harrens Labs now proposes an informal settlement of this matter resulting in restoration of the provisional license to operate in full
compliance with all regulations. | am here to facilitate settlement communication with BCC starting with this email.

Harrens is willing to submit to whatever terms the Bureau might reasonably provide, including: notice to comply; a compliance plan
with monitoring and fee payment to cover the agency's costs (probation with conditions); citation and order of abatement; investigation
and enforcement cost recovery; and payment of some monetary administrative fine. Alternatively, a suspension measured in days
would be (and is now) severely punishing for them as it would be (and is) damaging to their cash flow and reputation and employee
relations.

Please let me know with whom at BCC | might discuss this matter most appropriately.

If you are not open to such an informal discussion, and regardless, as an additional procedural precaution, please consider this email
to be a formal appeal and request for hearing under applicable state law and constitutional requirements of due process, on the
grounds cited above in response to the six alleged grounds for revocation, and as argued below.

The Bureau granted Harrans Lab a temporary license in June 2018. The Bureau has continuously renewed that license ever since--for
close to three full years of operation in reliance thereon. In that time Harrens Labs has invested millions of dollars in the business

in reliance on that license, has paid significant licensing fees and taxes, and has employed 18 full time individual staff with families,
who stand to suffer grave and irreparable harm by this revocation, as does Harrans. Therefore, Harrans Lab has a property right in the
license that requires due process before revocation (and certainly after).

| hope that it is not necessary to seek a court order to obtain that due process from the Bureau which | know is well able to provide
either informal resclution or an independent hearing.

| ask that you kindly acknowledge receipt of this email, and | look forward to hearing from your offices.

Be well.

Yours very truly,

James Anthony

‘ ANTHONY L.Aw GROUP

James Anthony
PRINCIPAL

{510) B42:3553 office
{510) 207-6243 cell

james@anthonylaw group

E 21-02-04 BCC Revocation.pdf
418K



02725721 03:16PM PST Anthony Law Group, PC -» Civil Clerk 2102671546 Pg
20/B0

EXHIBIT B



02725721 03:16PM PST Anthony Law Group, PC -» Civil Clerk 2102671546 Pg
21/80

M G mail James Anthony <james@anthonylaw.group>

HARRENS LAB: 2/4/21 Revocation of License C8-0000021-LIC

Mclintire, Angela@DCA <Angela Mcintire@dca.ca.gov> Tue, Feb 2, 2021 at 6:52 PM
To: James Anthony <james@anthonylaw.group=>

Cc: Zoe Schreiber <zoe@anthonylaw.group=, Hannah Young <hannah@anthonylaw.group=, Victoria Vertner
<victoria@anthonylaw.group=, Drew Sanchez <drew sanchez@anthonylaw.group=

Greetings Mr. Anthony,

Thank you for contacting the Bureau of Cannabis Control (Bureau). | just wanted to confirm the Bureau's receipt of your
February 5th email. The Bureau is currently in the process of reviewing the information you have submitted regarding
the above-titled matter.

Regards,

Angela C. Mcintire-Abbott
Attorney llI
(916) 465-9037

www.bcc.ca.gov

https.//cannabis.ca.gov

O

ATTORNEY-CLIENT COMMUNICATION/CONFIDENTIALITY NOTICE: This communication with its contents contains
confidential and/or legally privileged attorney-client information or work product and must not be distributed to
outside parties. It is solely for the use of the state agency, individual or entity to whom it is addressed. Staff are not
authorized to forward this message to outside parties without the express written authorization of the head of the
agency, who is authorized to waive confidentiality. If this communication was not intended for you, any unauthorized
interception, review, use or disclosure is prohibited and may viclate applicable laws including the Electronic
Communications Privacy Act. If you are not the intended recipient, please contact me and destroy all copies of this
communication.

We encourage you to check out our “Your Questions Answered” database page containing over 130 answers to the
most commonly-asked questions: https://bec.ca.goviabout_us/your_questions_answered.html,

From: James Anthony <james@anthonylaw.group>

Sent: Friday, February 5, 2021 10:15 PM

To: Colson, Tamara@DCA <Tamara.Colson@dca.ca.govs;, DCA, BCC@DCA <BCC@dca.ca.govs;
BCCLicensing@DCA <BCClLicensing@dca.ca.gov>; BCC Labs@DCA <BCCLabs@dca.ca.gov>

Cc: Ordaz, Juan@DCA <Juan.Ordaz@dca.ca.govs; White, Travis@DCA <Travis. White@dca.ca.gov=>; Zoe Schreiber
=zoe@anthonylaw.group>; Hannah Young <hannah@anthonylaw.group>; Victoria Vertner
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JAMES M. ANTHONY (203150)
_]ﬂrnc:s@,andmnylaw.g—mup

DREW M. SANCHEZ (277163)
Drcw‘Sﬂ.uchcz(:@mnhonylaw‘gmup
VICTORIA VERTNER (290017)
VicLoriﬂ@_]ﬂ.uLhonylﬂw.group
ANTHONY LAW GROUP, PC
3542 Fruitvale Avenue, #224
Oakland, CA 94602

(1): 510-842-3553

(t): 510-283-0186

Atlorncys for Petitioners

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF ALAMEDA, UNLIMITED JURISDICTION

HARRENS LAB INC,, a California

corporation, and MING LI, an individual
Pelitioners,

Vs,

BUREAU OF CANNABIS CONTROL

(BCC); TAMARA COLSON, 1 her official

capﬂcily as Acl_i.ug Chief of the Bureau of
Cannabis Control; and Does 1-10,

Action Filed:
Rcspundcnls. Trial Date:

Hearing Date: TBD
Reservation No.: N/A
Dept.: TBD
Time: TED

I, Ming Li, declare as [ollows:

1. I amn the Cluel Executive Officer ol Harrens Lab Inc, This declaration is subrmtted in

support of the Plaintiffs Bx Parte A[Jp].icat_ion for Tcmpomry Slﬂy Order and Order to Show Cause

Why Preliminary Injunction Should Not Issue and Memorandum of Points and Authorities in

Supporl Thereol.

Declaration of Ming L in Support of Ex Parte Application

PC -» Civil Clerk

FILED BY FAX

ALANEDA COUNTY

February 26, 2021
CLERK OF

THE SUFPERIOR COURT

By Lvnn Wiley, Deputy

CASE NUMBER:
RG21089893

Case No.

DECLARATION OF MING LI IN
SUPPORT OF EX PARTE
APPLICATION FOR TEMPORARY
STAY ORDER AND ORDER TO SHOW
CAUSE WIIY PRELIMINARY
INJUNCTION SHOULD NOT ISSUE

1

2102671546 Pg
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2. The following facts are within my personal knowledge and, if called as a witness
2 hc:rc:i.n, I can and will curnpclcnlly Lcsl_ify thereto,
3 3. In December 2014 Harrens Lab began operating as an analytical laboratory (pre-
* dating our cannabis quality testing business under license by BCC), and I becamne the first CEO.
Z Since then, we have worked under, and been fully compliant with, various FDA and DEA
. regulations, I have now lost my position as CEO of Harrens Lab due to the events of this matter,

g [ and have suflered personal losses and damages.
] 4, Harrens Lab tests imnported and local foods in the stream of commerce to ensure

10 consurner health and safcly. We monitor environmental safcly for consuiner prolccl_ion c1‘1su.ti1‘1g that

1 lood manufacturers in Calilormia and other states are lree of B, Coli and other mnicrobial dm‘lgtrs and
12 . . . . . . .

polcnha]ly harmiul contamminants. We also test drug evidence for law enforcement prosccuhon.
13

5. We conlribute to cannabis consumer sa[cly 1 WAYS oulside of the mandated Lcst_mg:

14

we Lest the safety of Vitamin B Acetate for cannabis concentrate manufacturers, implicated in
15
16 vapﬁ'lg-associalcd pulrnorm.ty iniury (V API); and we test for hop latent viroid, a planl discasc, that can

17 | grealy reduce cannabis productivity and efficacy.
18 6. Stnce June 2018, Harrens Lab has been licensed by the BCC as a testing laboratory.

19 We ].'IH'V'C CUi'lL"lI'l'LlULlS].y jIIlIJ:L'UVCd our CUIII[JHHIICC Willl a COIIl[J].L‘X, C}.‘lﬂﬂg].i'lg I.'CgL]lﬂlUfy SySLCIIl l.}.‘lﬂl.

20 nvolves rnull.iplc interactions with other ]iccnsccs, the Lhi.rd-pﬂ.tly METRC syslern, and our ]iccnsing
21

agency and regulator, the BCC.
22

1. On January 8, 2018, Harrens Lab and mysell, an individual, an irnmigrant US citizen,

23

and CEO of Harrens Lab, first applied to the BCC, a division of the California Department of
24
08 Consurner Affairs, for a license to operate a cannabis testing laboratory, On June 25, 2018, BCC

26 issued a “lcrnpurﬂry" license to us, aulhurizing us lo lawfu]ly CLgAgE i1 commercial cannabis ﬂcl_ivily.
27 We then bcgﬂn U[Jcral_ing a cannabis Lcsl_ing laburatory i accordance with the theretolore rcccndy

28 [JIOIIIL]lg’ALCd ﬂpp].‘llCﬂb].C CIIlCIgCIlCY HdIIleliS[IﬂthC ICnglﬂl.‘llDﬂS.

2

&=

Declaration of Ming L in Support of Ex Parte Application
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8. On June 22, 2018 we submitted the required annual license application to BCC, On

2| October 18, 2018, BCC marked the application “Accepted” and then qualified us for  provisional
| ficense to follow ous temporasy license, thus authorizing ous continuous licensed opesation,
* 9. Specilically, BCC reviewed the documents that we had subrmitted in June 2018, BCC
Z then requested and reviewed 58 additional highly techaical documents submitted in Octobes 2018
| aadin Masch and May of 2019, At that tine, the BCC lound we qualified for a provisional icense.
g 10.  OaMay 29,2019, BCC issued that provisional license to us, which was due to expire
o | 5/23/20.
10 11, OuaApsil 30,2020, BCC senewed and re-issued that provisional license, due to expire
U1 theee months from now on May 28, 2021,
2 12, Since BCC first gave us a license authorizing us to operate a cannabis testing
| abosatory in Juse 2018, we have navigated BCCs complex license application systern for
i: approximately four years and have operated a fully legal “provisionally” licensed cannabis testing
1 | taboratory for 2 yeass and 8 monts, nvested over $5 milion in selisace on thaticease, and

17 employed 18 full time stafl members, We anticipaled operating indefmitely.
18 13. Nutwilhslandiﬂg our reliance on the pruvisimml liccnsc:, iilcludii'lg the substantial

19 | sums expended thereon, on February 4, 2021, BCC entered the premises of Harrens Lab with 12

20 armed i1‘1vc5ligﬂlors and hand delivered to me a one-page letter of revocation of that date addressed
21 to me and signed by Respondent Tamara Colson in her capacity as Acting Chief of the BCC. A true
2 and correct copy of that February 4, 2021 letter from the BCC is attached as Exhibit A,

ii 14, The BCC then procccdcd 1o seize [rom the prf:rnisc:s all the cannabis smnplr:s

08 collected by Harrens Lab from other licensees for cannabis lab testing services.

26 15, By the terms of the BCC letter, the purported revocation of the license was eflective

27 iIIlIIlCC’liH[Cly Hild Harrens LH]’J Hild IIlyEle WCIc IJID]JIi}JiLCd fI.'UIIl C[lg’dgi[lg iIl Hily CDIHIIICICiﬂl CﬂI’lIlﬂbiS

28 acl_ivity. Since that Limc, we have refrained from such ﬂct_ivity under cxp]icil protest and duress,

3
Declaration of Ming L in Support of Ex Parte Application
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16. We have spent over five million dollars on the development of our business over the
2 - -
last three years,
3 . . . . . . . .
17. We are suffering widespread [inancial devastation since ceasing operations on
4 4 a a - a a a
February 4, 2021, including, among other things, (1) the loss of all cannabis business revenue which
5
last year amounted to some $4 million do]lﬂ.ts, (2) the inabi]ily Lo maintain posil_ivc: cash flow rcsull_iﬂg
6
7 in bﬂ.nkruplcy, (3) the unknowable darnagc to our business rcpulation, brﬂnd, and goodwi]l, (4) the

8 ii’lCidL‘ﬂlﬂl CCDIIUII]iC dﬂIIlﬂgC Lo l.}.'lt suddcn Hﬂd ui'll‘_‘}i[_'lCCl.L‘d lCIII]ii'lﬂL"lDﬂ U'f 18 fu]l-t_irnc L‘IIIP].U)’L‘L‘S,

O Hild (5) l.].‘lC lUSS Uf bUSiIICSS mormnenturn,

10 18, The privau: nterest alfected by the BCC letter and forcible dcprivat_ion ol the rigl‘lt 1o
1 engage 111 cannabis economc ac!.ivily has a monetary value of approxirnalcly $20 Milion dollars, the
12 . . . . o are g

estirnated market value of Harrens Labs belore revocation. 18 full-timme crnployccs livelihoods are at
1 3 a - ] a a a ] a

slﬂkc, 45 15 11y Pcrsonal and proicssmnal reputation, slﬂi'ldmg, posibion, and business interests,
14

19, For both Harrens Lab Inc., and for me as an individual, this revocation has deep

15
16 wou.udiﬂg sigi'liﬁcancc. Tam Inysl_iﬂcd as Lo what we did to deserve the swilt death sentence without

17 | notice or warning, We have been subjected Lo an abrupt and egregious violation of the norms of
18 | fairness. Our public reputation is in ruins and our treatment by BCC in this case has violated our

19 digrﬁlﬂ.ty interests in a substantial and demonstrable way. I have been humniliated before my Inﬂim‘ity

20 business pau‘tncr and my crnployccs.
21 20, The BCC has ﬂ]lcgcd 10 [Jub]ic harm at any poinl i the factual record. The BCC
22

letter gcncra]ly ﬂ]lcgcs, without a1y s[_'lcciﬁc fﬂcls, dclaﬂs, dﬂlcs, or circurnslanccs, 1% gcncrﬂl types of
23

rcgulalory violations as grounds for revocation 10 a conclusory fashion. None of these include a1y
24
25 a]lcgﬂlion that Harrens Lab in A1y WAy threatens the [Jub]ic health and safcly lllrough a]lcgcd

26 deficiencies i process ot inaccurate Lcsl_ing pruloculs or resulls,
27 21. None of the general allegations in the February 4, 2021 BCC letter imnpugn the quality
28 of Harrens Lab®s science which serves the pub].ic interest by scrccrﬁng oul contarminated pmducts

4
Declaration of Ming L in Support of Ex Parte Application
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and offering accurate analyses of active components in the cannabis tested for consumer
Information, convenience, and protection. Hartens Lab refutes each of the BCC’s allegations as
either being false, too vague to be admitted or denied, previously cured, or easily cured if given
specific details of violation actually ocenrring.

I declare under penalty of perjury under the laws of the State of California that the foregoing

declaration is true and correct. Executed February 23, 2021, in Qakland, California.

eyt
Mjng Li
10 CEQ of Harrens Lab
" Plaintdft

L= B =« s T

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

5
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EXHIBIT A



02725721 03:16PM PST Anthony Law Group, PC -» Civil Clerk 2102671546 Pg

28/60

February 4, 2021 | |

B U R EAU oF BUSINESS, CONSUMER SERVICES, AND HOUSING AGENCY » GAVIN NEWSOM, GOVERNOR
CANNABIS Bureau of Cannabls Control

CONTRDL 2920 Kligora Road, Ranchoe Cordova, CA 95670

SALFORM!A P (333) 768-5880 | www‘bco.ca.gov

Via Hand Dellvery

Ming LI

HARRENS LAB, INC.
3507 Breakwater Avenue
Hayward, CA 94545

RE: Revocation of License Number C8-0000021-LIC

Dear Mr. Li: ‘

The Bureau of Cannabis Control (Bureau) hereby revokes the provisioneil licensa, license
number C8-0000021-LIC, issued to HARRENS LAB, INC. for the licensed premises |ocated
at 3507 Breakwater Avenue, Hayward, California 84545,

The license has been revoked for failure to comply with the provisions of the Medicing! and
Adult-Use Cannabis Regulation and Safety Act (MAUCRSA) and its Implementing
regulations, a cause for discipline under Business and Professions Code section 26030.
Specifically, violations include, but are not limited to: inability to take accurate representative
samples of cannabis goods harvest batches; inability to satisfy laboratory transportation and
chain of custody requirements by using third-party courler services to ship cannabis goods
samples; falling to generate shipping manifests prior to transportation of cannabis goods;
transporting cannabis samples without affixing METRC identification labels to cannabis
sample packaging; making premises modifications without seeking priorBureau approval;
and falling to run and maintain a video survelllance system. (See Cal. Code Regs., tit. 16,
§§ 6027, 5044, 5049, 5705, 5708, 5707, 5709.) !

This revacation is effective immediately and you may no longer engage in any commercial
cannabis activily under this license. Pursuant to Business and Professions Code section
26050.2 subdivision (h), you are not entitled to a hearing or appeal of this decision. If you
engags In commercial cannabls activity without a valid licanss, the Bureau may Initiate
further action against your business for unlicensed activity.

Sine
] !
,--"'_‘-—-—-_-_._m_\.
Tamara Colson
Acting Chief, Bureau of Cannabls Control
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FILED BY FAX

ALANEDA COUMNTY
JAMES M. ANTHONY (203150)

February 26, 2021
]ﬂrncs(@,ﬂndmnylﬂw.g{oup Y ’

2 | DREW M. SANCHEZ (277163) THE S%LPEERRI‘TCC)DI?F cCOURT

3 Drcw‘Sﬂ.uchcz(:@mnhonylaw‘gmup By Lynn Wiley, Deputy
VICTORIA VERTNER (290017) )

4 Vic Loriﬂ@_]ﬂ.uLhonylﬂw.gfoup GARS 5 2“_1 % EAQB BEQ%

ANTHONY LAW GROUP, PC
5 | 3542 Fruitvale Avenue, #224
Oakland, CA 94602

6 | (): 510-842-3553

(t): 510-283-0186

8 Atlorncys for Petitioners

9
SUPERIOR COURT OF THE STATE OF CALIFORNIA
10
"y COUNTY OF ALAMEDA, UNLIMITED JURISDICTION
12 co
HARRENS LAB INC,, a California Case No.
13 corporation, and MING LI, an individual
Pelilioners PROOF OF SERVICE
14 ellioners,
iy Vs, Action Filed:
BUREAU OF CANNABIS CONTROL Trial Date:

16 (BCC); TAMARA COLSON, 1 her official

capﬂcily as Acl_i.ug Chiel of the Bureau of IIearing Date: TBD

17 Cannabis Control; and Does 1-10, Reservation No:  N/A
Dept.: TBD

18 Respondents, Time: TBD
19
20
21
22
23
24

I, Hannah K. Young declare: T am over the age of 18 years, and am not a party to this action,
25

On February 25, 2021, T served the following documents:

20

EX PARTE APPLICATION FOR TEMPORARY STAY ORDER AND ORDER TO
21 SHOW CAUSE WHY PRELIMINARY INJUNCTION SHOULD NOT ISSUE;
28

1

Proof of Service
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DECLARATION OF JAMES ANTHONY REGARDING NOTICE OF EX PARTE
APPLICATION FOR TEMPORARY 5TAY ORDER AND ORDER TO SHOW
2 CAUSE WHY PRELIMINARY INJUNCTION SHOULD NOT ISSUE;

DECLARATION OF JAMES ANTHONY IN SUPPORT OF EX PARTE
4 APPLICATION FOR TEMPORARY STAY ORDER AND ORDER TO SHOW
CAUSE WHIY PRELIMINARY INJUNCTION SHOULD NOT ISSUE; and

DECLARATION OF MING LI IN SUPPORT OF EX PARTE APPLICATION
6 FOR TEMPORARY 5TAY ORDER AND ORDER TO SHOW CAUSE WIIY
PRELIMINARY INJUNCTION SHOULD NOT ISSUE.

|:| VIA U.5. MAIL - CCP § 1013(9.) I caused the above documents to be placcd i an
cnvclopc with postage thereon fu]ly [Jrcparcd to be [Jlﬂccd 111 the United States Postal Service with
9 | postage tully prepaid and addressed to Plantiff's counsel: and

10 E VIA ELECTRONIC MAIL The documents were transmitled in PDF formal to each of
" the email addresses as indicated on the service list
12 The Bureau of Cannabis Control
C/0 Angela Mclntire
13 2920 I{ilgutc: Road
14
15 I declare under pcnally of Pcrjury under the laws ol the State of California that the furcgui.ug
16 15 true and correct.
17

Executed on February 25, 2021 at Oakland, California,

ii T

Hannah K. Young

20
21
22
23
24
25
20
27

28
2

Proof of Service
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ANTHONY LAW GROUP, PC
3542 Fruitvale Avenue, #224
Oakland, CA 94602

(1): 510-842-3553

(t): 510-283-0186

Atlorncys for Petitioners

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF ALAMEDA, UNLIMITED JURISDICTION

HARRENS LAB INC., a California

corporation, and MING LI, an individual
Petitioners,

Vs,

BUREAU OF CANNABIS CONTROL

{BCC); TAMARA COLSON, 1 her otficial

capacity as Acting Chief of the Bureau of

Cannabis Control; and Does 1-10,
Respondents,

PC -» Civil Clerk

FILED BY FAX

ALANEDA COUNTY

February 26, 2021
CLERK OF

THE SUFPERIOR COURT

By Lvnn Wiley, Deputy

CASE NUMBER:
RG21089893

Case No.

EX PARTE APPLICATION FOR
TEMPORARY STAY ORDER AND
ORDER TO SHOW CAUSE WIIY
PRELIMINARY INJUNCTION
SHOULD NOT ISSUE AND
MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT

THEREOF

Action Filed:

Trial Date;

Hearing Date: TBD
Reservation No.:  N/A
Dept.: TBD
Time: TBD
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3. Pefitioners have standing to request a lemiporary protective 0raer. o msssssns e 12

4. Petitioners are entitled fo a prohibifory preliminary injunction p.rwmmxg Rf.rpmdem ﬁtw
revoRing their license as a property right withont die process of law, and thus maintaining the status qio ante
nntil resolution of the uuderlying Wit PRHHON. covvevvssissssssssssssssssss s ssssssssss st st assssasssssssssasssssssssasssss 13

a)  There is no statulory IIlCL].l.:li]lbIIl for a protective Uidc:i u11dc1 CCP 1085 .:LT.ld
equitable relief 1s therefore properdy requested. ., 14
b)  Petitioners are likely lo prevail on the merits of the wril petition because under
the Due Process Clauses of both the Constitutions of the United States and of the State of
California, they have a property interest in the license—that BCC purports to have revoked
with zero due process because Business & Professions Code §26050.2 54y that it can.......... 14
(1) Under the Fourteenth Amendment to the U.S, Constitution, and under Article
I, § 7(a) of the California Constitution, BCC is barred {rom depriving Harrens Lab Inc. and
Ming Li, an individual, of their property mterest in the license, “withont due process of lan.” . 14
(2) U.5. Supreme Court case law recognizes property interests in “entitlernents”
that “are created and... detined by existing rules or waderstandings that stem from an
indcpcndcm SOULCE SUCH A5 SLALE LAW.™ 1oouisiiisisisisis it ittt sssis st sss s sss st essbaesabs st ababa s absnsarsnsaras 16
(3) Business & Professions Code §26050.2 is unconstitutional on its [ace, and as
ﬂpp]icd lo Pctil_iunr:rs, because it purporls to grant Lo the cannabis ]iccnsing authorities two
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irreconcilable powers: 1) the power of the agencies to exercise their discretion to 1ssue
“provisional” licenses that authorize licensees 1o engage in comnmercial cannabis activity;
2 and 2) the power subsequently Lo revoke or suspend those entitlerents in their “sole
3 discretion” without notice and heating. ... 18
(4) Unlike the U.5. Constitution’s “entitlement” approach to determining the
4 existence ol a property inLcrc:sL, California Constitutional due process [Jrulc:cl_ioﬂs are
broader and more nuanced, recognizing property and liberty interests even where the
5 government has “discretionary” powers, through a 4-part balancing test that also
recognizes a dignitary interest, under which Petitioners are clearly entitled to due process
6 before revocation of their authorization and license 1o engage in comnercial cannabis
. activity. 23
¢/ The harm faced by Petitioners if the TRO is not granted greatly outweighs any
8 hatmn 10 ReSpondennls, i s s s 27
d)  Petitioners have no adequate remedy al law, o, 28
0 e’) An M'lﬂlysis ol the pub]ic interest and balance of the c:cluilics demonstrates that
tisk of public harm is low (having never been alleged) while the risk of irreparable harm to
10 Petiioners 15 Igh s s s 29
C. APPLICANTS ARE ENTITLED TO EMERGENCY RELIEF UNDER THE CIRCUMSTANCES AS
1 THEY MADE AN AFFIRMATIVE FACTUAL SHOWING THAT IRREPARABIE HARM AND IMMEDIATE
12 DAMNGER EXISTS FOR THEM IF EMERGENCY RELIEF IS WOT GRANTED. ..ooccuvivni i iss i sissssian s 30
IV. CDNCLUSIONiIllllillllliilllliill.llill..liil..llill..llll..lllll.lllll.lllllilllllilllllillllliill.llill..liil..lsl
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
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TO THE COURT AND TO RESPONDENTS AND THEIR ATTORNEY OF

2 | RECORD:

3 Petitioners HARRENS LAB INC. (“Harrens Lab™), a California corporation, and MING L,
o indivicual, hereby apply ex parte for a temporary prolective order pursuant to California Rules of
Z Court § 3.1200. Petitioners request that:

, 1. Respondents BUREAU OF CANNABIS CONTROL (“BCC”) and TAMARA

g | COLSON (“Colson™), in her official capacity as Acting Chief of BCC, be prolibited from acting
9 | upon Respondents’ “revocation” letter issued on February 4, 2021, purporting to revoke Petitioners’

10 Lhrcc-ycar-old commercial cannabis license to lawfu]ly opcrau‘: a cannabis Lcst_i.ug lﬂboramry, without

1 notice or an opporlmﬁly o be lltﬂ::d, either belore or alter its a]lcgcd unmediate cffcclivcncss, and
12 . . . g . .
2. RCS[JOI’ldCIILS be ordered 1o remnslate, and LECOgiye the Ongoig vahdﬂy of the al-issue
3]
license; and
14
3. The Court issue an order 1o show cause, with a l'lcﬂih'lg date and a bric:ﬁ.ug schcdulc:, as Lo
15
16 why a prohibimry prc:].inﬁnary i.ujuncl_ioﬂ prcscwing the statis qio ante should not be issued ﬂgﬂinsl

17 Respondents until resolution of Petitioners’ underlymg writ petition,
18 4. Altemnatively, if the Court does not grant emergency relief as requested in 1-3 above,

19 Petitioners rcqucsl that the Court issue an order 51‘10rlc1‘151'1g tirne on Pelitioners motion Lot

20 prc]inﬁnary iniu.uclion c1‘1joi1‘ﬁ1‘1g Rcspondcnls lrom acling on the [JUI[JOI:LCd revocation of the BCC
21 .

license.
22 . a a . . . . - . o a

Ths apphcahun 15 based upon this Apphcahun, the Memorandum of Points and Authorities

23

herein, the Declaration of James Anthony in support of the Application, the Declaration of Ming Li
24 |
25 in support of the Applicm_ion, the Rcc_lucsls lor Nol_icc, other materials and evidence in the record

26 that the Courl may consider, and [Proposed] Order filed 1n support hereof,
27 The length of the present memorandum is justified by the highly complex factual elements of

28 the m‘ldcrlyiug disputc and the extensive lcgal 155UES prcscntcd herein. (Dcc. of Amhony ﬂ 3.) To the

2
Ex Parte App]icaliun




02725721 03:16PM PST Anthony Law Group, PC -» Civil Clerk 2102671546 Pg
7/60

extent that pcrﬂﬁssion 15 rcqui.tcd under Cal, Rule of Court § 31113 10 (e a memorandum in excess

21 ot twenly pages in support of the present ex parte application, such permission 1s hereby requested,
| (Dec. of Anthony §3)

* L INTRODUCTION & SUMMARY

Z Petitioners Harrens Lab Inc., a California General Law Corporation, and Ming Li, an

. individual, have legally operated a cannabis scientific analytical testing laboratory for more than 4

8 years. Petitioners have held a BCC-issued “pruvisiunﬂl" license Lor almost three years. Petitioners
0 | invested over §5 million in the business venture and c:mploy 18 [ull titne workers. Rcspundcnls

10 | sumnmarily revoked that license on February 4, 2021 and claimn that Petitioners are entitled to no due

1 process ol any kind mcluding (1) no pror nolice, (2) no heanng, and (3) no appeal pursuant to
12 ce . _ s . . .
California Business and Professions Code. Over 7,000 provisional licenses have been issued since
13 ‘ o _ ]
January 1, 2018, to businesses that likewise have operated under such licenses for years and have
14
collectively invested illions of dollars in reliance on themn. Those licenses are constitutionally
15
16 protccu‘:d property rights entitled to [Jroccduml due process, To the extent that the Business and

17 PI.'UfCSEiUIIS CUdL‘ says UL]JICI.'W]..SC, l.].'lL‘ CUdC iS uI'lCUi'lEl_:LLul_"lDIIH]. gcncrﬂﬂy, ﬂi’ld as H{J[_'l]lf_‘d Lo PCHHUI’ICIE.

18 IL FACTUAL TIMELINE & CONTEXTUAL BACKGROUND

19 A. The history of the state’s evolving regulation of the pre-existing multi-billion-dollar
cannabis industry, since legalization in November 2016, shows that the state is unable

20 to timely issue permanent (commonly called *annual”) licenses to the thousands of

21 businesses that it has authorized to operate for going on four years and which have
collectively spent billions of dollars in reliance on *provisional” licenses.

22
In 1996, 56% ol California voters approved Proposition 215 and legalized cannabis for

23

medical purposes. (Dec. of Anthony ¥ 3.) In 2003, the state legislature created a very loose expansion
24
25 Uf L}QIC Ufig'ii'lﬂl [JI.'U[JUS;.L‘;.UI'I’S Narrow f-lfﬁfﬂ'lﬂl_"lvc dCfCHSC LLIHL HHUWCC] l.h.C dCVC].UIJIIICI'lL Uf a IIlUStly

26 u.urcgulalcd cultivation and retail sale 1'101-f01'-pruﬂ[ medical cannabis movernent, (Dcc. of Anlhuny ﬂ
27 | 5.) By 2016, that movement had become the California medical cannabis industry, and had grown to

28

3
Ex Parte App]icaliun
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approxirnalcly $2 billion in annual 531(:5, subjcct to state and local taxes, Includiﬂg sales laxes, excise

2 tax, local business tax, and other taxes, (Dec. of Anthony ] 5.)
The California medical cannabis 11‘1duslry cxpg.udcd for over Lw:ﬂly years to that substantial

4 a ] - a a a -

rnagmludc with alinost no formal bmdmg rcgulahoﬂ al the state govcrmncnl level. (Dcc. ol Anlhony
5

ﬂ 6.) The iﬂduslry’s only “rcgulalion" sternmned [rom a sbcly-lhrcc-wurd sentence conlﬂ.irn'.ug an
6
. affirrnative defense in the Health and Safety Code!, a scattering of case law mterpreting it, and two

8 documents from the state attorney gc:nr:rﬂl including an clcvcn-[_'lﬂgc set of “guidc]iucs" and a three-
9 | and-a-half-page letter to the legislature, neither of thern binding law. (Dec. of Anthony ¥ 6, Ex. A.)
10 And there was litde to no rcgulal_ion at the local govcrnrncnl level either. Dnly a few dozen of

11

Califormia’s 548 local governments chose to rcgulﬂlc (and Lax) storelront retail dispcnsarics—and no

P2 | other part of the supply chain. (Dec. of Anthony 9 7.)

H In 2015 the California state legislature at long last created an actual statewide regulatory

i: framework for the burgeoning medical cannabis industry. But before it could be fully implemented
6 | by the state agencis, it was caught in the tide of cannabis legalization for adult use. (Dec. of Anthony
17| 18

18 In November 2016, 58% of California voters approved Proposition 64 and legalized cannabis

19 | for adult use {aka “recreational use™) as opposed Lo medical use, following the trend set by Colorado

201 and Washington in 2012, and Oregon in 2014, (Dec. of Aathony 4 9.)

21 . . . .
In 2017, three state agencies were charged with the authority (o regulate and license
22 . . . . a g a a . . .
cominercial cannabis businesses in California, The BCC regulated licenses pertaining to retail,
23
distribution, and laboratory testing. The California Department of Food and Agriculture (*CDFA™)
24
25
20
27 ' Then (now sunset-ed as of 2019) Health and Satery Code § 11362.775: “Qualified patients, persons with valid identification cards,

and the desipnated primary caregivers of qualified patients and persons with identifiratinn earels, who associate within the State of
California in order eollectively or cooperatively to cultivate mavijuana for medieal purposes, shall not solely on the basis of thar faer be
28 subject to state criinlinal sanections under Section 11357, 1358, 11359, 11360, 11366, 11366.5, or 115707

]

4
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rcgulalcd commercial cannabis cultivation, The Calilornia Dcpa.tlmcnl of Public Health (“CDPH")

2 rcgulalcd Inanufﬂcluring acl_ivily. (Dec. of Anlhony ﬂ 10.)
3 . . .
The Agencies rushed Lo meet their sLaLuLury mandate to prumu].gﬂlc EImergency ngu].ﬂliUI‘lS.

4 ] a a - a a a a

Thcy crcalcd, at the msligation of the state lcg.lslalu.tc, a “Lcrnpomry” hcc1‘1511'1g schemne pcndu'lg the
5

proccssiﬂg ol the ﬂnl_icipalcd thousands of app]icaliuns for “annual” licenses. (Dcc. ol Anﬂwny ﬂ
6

11.
7 )
8 For that reason, on January 1, 2018, an existing §3 billion industry of thousands of businesses

0 wWis suddcﬂly rcgulatcd, and state licenses (ﬂﬂd local pcrrrﬁls Lou) were rcquiﬂ:d Lo operale, (Dc:c. of

10 Anlhoﬂy ﬂ 11.) The BCC and the other state ]iccnsing agcncics commenced Lo issue lemnporary

1 licenses, i conjunction with lemporary or permanent authorization [rom local governments, thei
12 . . . . . .
partners in the state’s dual licensing system. (Dec. of Anthony 4 12.) Without these ternporary
13 _ o o
arrangements, the state would have had to have shut down the entire existing rnulti-hillion-dollar
14
industry comprising cannabis cultivation, manufacturing, testing, distribution, and retail. (Dec. of
15
Anthony 412
16
17 In 2018, the licensing agencies mnitially 1ssued lemporary licenses valid only for a period of

18 | 120 days. (Dec. of Anthony ¥ 13.) They then gave 90-day extensions for temporary licensees that

19 had submitted app]icat_ions for annual licenses. (Dcc. of Anlhony ﬂ 13.) Annual licenses in this

20 | context are permanent licenses much like licenses issued by the Alcohol Beverages Control (“ABCY),
21 a0 like those also have rigorous and detailed duc process sights and procedures. (Dec. of Anthony
* 14.) The licensing agencies issued thousands of temporary licenses throughout 2018 pursuant to Bus.
ii & Prol. Code § 26050.1 which sunsetted on Decernber 31, 2018, (Dec. of A1'1L1101'1y ﬂ 15)

95 Effective January 1, 2019 the legislature replaced this temnporary license system with a

26 “provisional” license systemn for calendar year 2019 as identitied in Cal. Bus. & Prof. Code § 26050.2,
27 | (Dec. of Anthony ¥ 16.) The legislature then extended the provisional license system for another two

26 || years, scheduled to sunset at the end of calendar year 2021 per Bus, & Prof. Code § 26050.2(y). (Dec.

5
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of Anthony 4 17.)) However, the legislature is currently considering 8B 59 which would extend the

2 provisional licensing systern until 2028, (Dec. of Anthony 9 17.) Should it pass, as 1s expected, the

3 system of “temnporary” or “provistonal” licenses upon which thousands of businesses have relied,

* and will continue to rcly, by invcst_ing hillions of dollars a year, will be authorized 1o last for a total of
Z at least ten years. (Dec. of A1'1ll‘101'1y ﬂ 18.)

. Approximately 8,754 licenses are active in the BCC’s licensing apparatus, (Dec. of Anthony

8 19.) Approximately 1,661 such licenses are annual (permanent) licenses, and the remaining 7,093

9 || licenses are “provisional” licenses, {Dec. of Anthony 4 19—based on his participation in ongoing
10 | research tracking license processing and issuance of all three licensing authorities, These figures are

1 cucrent as of October 15, 2020.)

12 All stakeholders in the cannabis industry, including the California Government proceeded

H with hope that annual, or permanent, license applications would be swiftly and soothly processed in
i: the new systern. This hope has been in vain. (Dec. of Anthony 9§ 20.) Instead, this awkward

16 transition continues through the present day. (Dec. of Anthony 20.) The progress of the billions of

17 dollars’ worth of U[Jcraling businesses, i1‘1cludi.1‘1g once largc:ly undcrgmund and gray ared medical-law
18 operalors, towards a fu]ly and 1'1cavily rr:gulatcd syslem of state and local ].iccnsiﬂg and pcrﬂﬁlling has
19 | taken much longer than expected. (Dec. of Anthony ¥ 21.) This delay has only been exacerbated by

20 the COVID-19 [Jﬂ.udcrrﬁc. (Dcc. of Anlhony ﬂ 21.)

= B. Harrens Lab and Ming Li, an individual and its former CEO, have navigated the

27 BCC’s complex license application system for approximately four years now, and
have operated a fully legal “provisionally” licensed cannabis testing laboratory for 2
23 years and 8 months, invested over $5 million in reliance on that license, and employ

18 full time staff members.
24

08 In December 2014 Harrens Lab bcgﬂn Upcrating as 41 analyl_ical laboralory (prc-dating their

g || cannabis quality testing business under License by BCC), and Ming Li, an owner, became the first
27 | CEO. (Dec. of Li ¥ 3)) Since then, they have worked under, and been fully compliant with, various
28

6
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FDA and DEA rcgulal_ions. (Dcc. ol Li ﬂ 3.) Mi.ug Li has now lost his pusilion as CEO of Harrens

2 Lab due to the events ol this matter and has sulfered pcrsunal losses and damﬂgcs. (Dr:c. ol Li ﬂ 3.)
Their work mcludes testing unporlcd and local foods 1 the stream of commerce 1o ensure
4 - - . A a - -
consurner health and saicly. (Dcc. ol T ﬂ 4.) Thcy monitor environmental saicly for consumer
5
prolecl_ioﬂ cnsuriﬂg that food manulacturers i California and other states are [ree of BE. Coli and
6
. other microbial dﬂ.ugcrs and polcnt_iaﬂy harmful contarminants, (Dcc. of Li ﬂ 4.) And Ll'u:y lest drug

8 evidence for law enforcernent prosecution, {Dec, of L1 §4.)
0 Thcy also contribute to cannabis consumer 55111':[)/ in ways outside of the mandated Lcsl_ing:

10 | they test the satety of Vitammin E Acetate for cannabis concentrate manufacturers, implicated in

U vaping-associated pulmonary injury (VAPI); and they test for hop latent virvid, a plant discase, that
12| can greatly reduce cannabis productivity and cificacy. (Dec. of Li 5.

o Since June 2018, Harrens Lab has been licensed by the BCC as a testing laboratory. (Dec. of
i: Li 9 6) Like others in the industry, they have continuously improved their compliance with a

% complex, changing regulatory system that mvolves multiple interactions with other licensees, the

17 third-party METRC systemn, and their licensing agency and regulator, the BCC, (Dec, of 11 4 6.)
18 On January 8, 2018, Petitioners Harrens Lab and Ming Li, an individual, an irmimigrant US

19 | citizen, and former CEQ of Harrens Lab first applied to the (BCC), a division of the California

20 | Department of Consurner Allairs, for a license o operate a cannabis testing laboratory, (Dec. of Li §
211 7) On Juac 23, 2018, BCC issued a “temporasy” license to Harrens Lab and Ming Li authorizing

21 temo lawfully engage in commercial cannabis activity. (Dec. of Li § 7.) Harrens Lab and Ming Li
ii then began operating a cannabis testing laboratory in accordance with the theretofore recently

)5 | eromulgated applicable emergency administrative segulations. (Dec. of Li ] 7)

26 On June 22, 2018, Petitioners Harrens Lab and Ming Li submitted the required annual license

27 | application to BCC. (Dec. of Li § 8)) On October 18, 2018, BCC marked the application “Accepted”

28 and then qua].iﬁcd themn for a provisionﬂl license to (ollow their temmporary ]iccnsc, thus authorizi.ug

7
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their continuous licensed operation. (Dec. of Li 4 8.) Specifically, BCC reviewed the documents that

2 Harrens Lab and Mng Li had subrmtted in Ju.uc 2018, (Dcc. ol Li ﬂ 9.) BCC then rcqur:slr:d and

3| seviewed 58 additional highly technical documents submitted in Octobes 2018 and in March and May
1 o210 (Dec. of 1i] 9.) And only at that time did BCC find Harrens Lab and Ming L qualified for a
Z provisional license, (Dec. of i 9.)

, On May 29, 2019, BCC issued that provisional license to Harrens Lab and Ming Li, which

g [ was due to expire 5/25/20. {Dec. of Li9 10)
] On April 30, 2020, BCC renewed and re-issued that provisional license, due to expire three

10 | months from now on May 28, 2021, (Dec. of L1 9§ 11)

1 Since BCC first gave Pelitioners Harrens Lab and Ming Li a license authorizing them to

12 operate a cannabis testing laboratory in June 2018, they have navigated BCC's complex license

H application systern for approximately four years and have operated a fully legal “provisionally”

i: licensed cannabis testing laboratory for 2 years and 8 months, invested over $5 million in reliance on
16 that license, and employed 18 full time statf members, (Dec, of L1 4 12.) Harrens Lab and Ming L

17 anl_icipalcd U[Jcrﬂling i1‘1dcﬂrﬁlcly. (Dcc. of Li ﬂ 12.)
18 Nutwill'lsmnding Harrens Lab and Mi‘lg Li%s reliance on the provisim‘ml license, includiﬂg the

19 | substantial sumns expended thereon, on February 4, 2021, BCC entered the premises of Harrens Lab

20 1 with 12 asmed investigators and hand delivered to Petitioner Ming Li a one-page letter of revocation
211 of that date addsessed to him and signed by Respondent Tamara Colson in her capacity as Acting
22| Chict of the BCC. (Decl. of Ming Li § 13, Ex, A, “the BCC letier”), BCC thea proceeded to seize
ii from the premises all the cannabis samples collected by Harsens Lab from other licensees log

oo | camaabis lab testng services. Dec. of 1i 4 14)

2% By the texms of the BCC letter, the pusported revocation of the license was efliective

27 iIIlIIlCC’liH[Cly Hild Harrens LH]’J Hild Mi’lg I_.i WerLc PIO].']i}JilCd fI.'UIIl Cﬂgﬂgj.ﬂg ii’l f:l.i'ly CDIIIIIICI.'Ciﬂl

28

B
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cannabis acl_ivity. (Dcc. ol Li ﬂ 15). Since that time Harrens Lab and l\ling Li have refrained from

2 such activity under explicit protest and duress, (Dec. of L1 §15.)
3 On February 6, 2021, James Anthony, counsel for Petitioners, comnmunicated with the BCC
4
by emnail, secking to meet and conler on an mformal settement process for any operational 1ssues
5
that BCC might have with Harrens Lab, (Dec. of Anthony § 22, Ex. A). In that ernail
6
. correspondence, Petitioners’ counsel responded point by point to the BCC letter’s six generalized

8 “factual” allegations of regulatory compliance failures (without date or details), appealed the
9 | revocation, and requested a hearing and due process preterably prior to the license revocation. (Dec.

10 | of Anlhony ﬂ 22)

1 On Pebruary 9, 2021, after six days ol the abrupt closure of Petiioners’ business, Angela C.
12 MeclIntire-Abbott, of BCC, replied to Mz, Anthony with an email, stating in its entirety, “Greelings
H Mzr. Anthony, Thank you for contacting the Bureau of Cannabis Control (Bureau). I just wanted to
i: confirm the Bureau’s rccr:ipl of your Fcbruary 5th ernail. The Bureau is cu.trcnlly in the process of
16 reviewing the nformation you have submitted regarding the above-titled matter.” (Dec. of Anthony

17 ﬂ 23, Ex. B)
18 On the morning of February 16, 2021, twelve full days since Petitioners’ three-year-old

19 | licensed business was abruptly terminated by BCC, Petitioners’ counsel agam emailed Ms, McIntire-

20 | Abboll and left a voicemail requesting some kind of substantive communication responding to his
21 1 conail to BCC Acting Chic! Tamasa Colson of February 5, 2021, (Dec. of Authony § 24)

= On the afternoon of Tuesday February 16, 2021, Ms. McIntire-Abbott called Petitioners’
ii counsel and they spoke or 12 minutes duting which time she informed him that her client, BCC,
45 | would have some kind of wiitten sesponse to his urgent email of 11 days earlier by the end of the

26 week, (Dec. of Anthony 4 25.)
27 On the morning of February 17, 2021, anticipating the worst case scenario, Petitioners’

26 | counsel, as a matler of professional courtesy, emailed Ms, McIntire-Abbott that he would be

9
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prcpariﬂg the instant writ Pcl_il_ion and ex' pmz‘ﬁ motion for a Lcrnporﬂry slay and prol‘ﬁbilory

2 [Jrc]inﬁnary iniu.ucliun lo preserve the statis qid aike, and to inform her of certain details of
3 . D . .
eINergency local rules related to ex pmfe requests and to request 4 sl.tpulal.toﬂ for electronic service,
4 -
(Dec. of Anthony 1 26).
5
On the afternoon of February 17, 2021, two weeks after the “revocation,” Ms, McIntire-
6
. Abbolt emailed Petitioners” counsel a one-page letter, reiterating the BCC's position that the license

g [ was revoked and that no HF[_'ICH]. or 1'1c:ﬂ.ti.ug was available due to BPC § 26050.2, (Dr:c. of Anthuny ﬂ

ol 27)

10 \thrcupon Petitioners had no other recourse than o seek the mstant court process Lo
1 vindicate their property mterest in their Ll'lrcc-yceu:-old ]iccnsc, g:ivc1‘1 to them by BCC, aullwrizing
12 . . . . .

themn to operale a cannabis Lesting lﬂborﬂlory, SCCkJI'lg only the process due for such properly inlerest
13 . . - i - - a i -

under the Constitutions of the United States and of the State of Califorma, (Dcc. ol Anlhony ﬂ 28.)
14

Petitioners’ counsel s prcpﬂ.tcd lo file a motion for prc]_i.tni.tm.ty iniunctiun on the matters

15
16 stated herein in the event that the Court does not granl emergency relief, (Dcc. ol Ai‘llhony ﬂ 36.)

17 That motion may be filed on short notice 10 the event that the Court shortens time thereon in the
18 | event that emergency relief is not granted. (Dec. of Anthony ¥ 36.)
19 III. LEGALARGUMENT

20 PCEHDIIL‘IS aﬂcgc Hi'ld iu:guc 1..1.'1 l.hC undc::lying W:L'il. PL‘L‘].L"lClII l.];lﬂ.l. PCEHOI’ICIE POESCSS a

21 _ . . . I
C01'15L1Lul_101m]ly [Jrolcclcd propcﬂy I.'lg].'ll which Rcspondcnls seck o revoke without aliordmg

22 a 4 - a a
c01'151_1lul_101‘13]ly mandated due process ol law., These argurncnls are merilorious and [Jrf:sr:nl

23
iinpurmm and undecided 1ssues of law and (act.

24

25 Pctit_ioncrs, Ll'lcrcforc, are entitled 1o a prol‘ﬁbilory inju.uct_ion that prevents Rcspondcnls [rom

26 Laking aclion and preserves the stalus quo until the undcrlying Cunlruvcrsy 15 resolved, This Court
27 has subiccl malter iu.tisdicl_ion over the coi'll_tovcrsy and Pcrsonal iurisdict_ion over Rcspondcnls.

26 | Petiioners have standing lo bri.ug the u1'1dcrlyi1'1g aclion,
10
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In the absence of clear stalutory aull‘mrily under CCP § 1085 providing a mechanism for a

2 Lcmpurﬂry prulcctivc Urdcr, cquilablc relief 1s ﬂpp].icslblc, and Petitioners are well able to ssllisfy the
Court that the c:qLuLtcs mrvolved here require use of this Lcinpurary and c:xlraurdu‘m.ty rr:mc:dy.

4 aa a a a - a g a - a a
Petitioners are hkcly lo [Jrcvml on the merits of the [JCLILIDI‘I ot have sauﬂaclonly prcscntcd 5EL10US

5
quc:slions of law going to the issues ol the case, and the interirm harm that Petiioners are likc:ly Lo

6

7 sustain 1f the TRO 15 not grﬂi‘ltcd grcally ouLWc:igl'ls a1y possiblc harn to Rcspondcnls. Nor has there

8 been arny ﬂﬂcgaliun whatsoever of 411y pulcnl_ial harn to the [Jub]ic. BCC has never once a]lr:gtd that
0 Petitioners® actual lab Lcst_iﬂg proccdurc and results are ﬂi‘lylllii‘lg else than well within acccplcd best

10 pracliccs and accuracy tolerances mandated by rcgulal_ion. T the [Jrcscnl matler, there 15 no adcqualc

1 rcrncdy at law because Rcspondcnls’ enforcement actions will cause ch:ncndous, i not

12 ] . . . . L .
11'15u1'1110u1‘1lab1c, CCOnOImC dﬂmagcs to Petitioners and their marny crnployccs. Pettioners lace

13 4 am a - a a 4 a a a - a
11‘1‘cpa.tﬂblc harin if the relief soughl i this apphcahon 15 110l granlcd. Any ﬂnﬂly&is ol the pubhc

14
interest and balance of conveniences will wcigh 1'1cavily m the favor of Petitioners.

15

16 A, Petitioners are entitled to ordinary mandamus relief to compel Respondents to

17 provide a fair and impartial hearing before an independent hearing officer (i) before

revocation of their license authorizing them to operate a cannabis testing laboratory
18 given to them by the BCC three years ago and (ii) to undo BCC’s purported

revocation of 2/4 /21 with which they have complied only under protest and duress.

19
Pelitioners aﬂcgc and argue w the undf:rlyiﬂg wril pcl_il_iun that Petilioners possess 4
20
COi‘lsliLuliona]ly [Jrolcclcd propcﬂy righl which Rcspondcnls seck o revoke without affording
21
77 c01'1sl.ilul.iona]ly mandated due process ol law., These argurncnls are mneritorious and [Jrcscnl

273 iinpurmm and undecided 1ssues of law and (act.

24 B. Petitioners are entitled to a temporary protective order against Respondents as relates
25 to the purported revocation with zero due process of February 4, 2021,

- 1. The Court has subject matter jurisdiction over the writ petition.

- California Code of Civil Procedure § 1085 states in pertinent part:

28 “A wril of mandate may be issued by any court to any mfenor tribunal, corporation, board,

11
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or person, o compcl the pcrformancc ol an act which the law spccia]ly c1‘1j0i1‘15, a5 4 duLy
rc:sulliﬂg from an Ufﬂcc, Lrust, or stal_im'l, or to cumpcl the adrnission of a patty to the use and

2 enjoyment of a ripht or office to which the party is entitled, and from which the party is
3 unlawfully precluded by that inferior tribunal, corporation, board, or person.”
4 Petitioners request in the underlying writ petition that this Court issue a writ compelling BCC

A to take an act rcquircd by law 25 the ﬂffordi.ug ol constitutional proccduml due process Lo Petitioners

6 as relates to their cunstilut_iunﬂ]ly prulcclcd [Jru[_'lcrly righl. The Su[_'lcriur Court of Alameda Cuunly

7 has authority over the BCC in this context. Given the parameters of the reliel that Petitioners seek
hcrcu‘l, that 1%, that the BCC prowdc it due process ol lﬂw, this Court has sub]ccl maltler ]unsdict_mn
9
over Respondents,
10
2. The Court has personal jurisdiction over BCC
11
1 A court has jurisdiction over a parly [romn the time the summons is served on the party.
13 (Cal. Code Civ. Proc. § 410.50). Counsel for BCC has stipulated to electronic service of all pleadings

14 | in this matter. (Dec. of Anthony 9 29). BCC, a state agency, while entitled to the same level of service

15 a5 any pﬂﬂy Lo any tmatler 15 a govcrﬂrncﬂl cnlily with clear rnechanisims for service of process,

16 | Service in this malter is & routine undertaking and the concerns for which Califormia law have
17 . . . g D
LgOIous and structured processes lot pcrsona\l service ol individuals are not present in this matler,
18 ‘ . . . . .
Alameda County Superior Court only accepts filing by fax, typically taking three business days to
19
process such filings, In light of the delay to court process caused by the COVID-19 pandernic, the
20
a1 | e ol serving a government agency, as well as the dire urgency of this matter, the Court should

29 PIUCCCd as 11. RCS[JUI'ldL‘IILS wﬂl ]'JC SCIVCC] HCCU:I.'C]].IIg Lo LIIC CDdC ﬂI'ld PICSUIIIC iLlIiSdiCl.‘llUI'l over

23 | Respondents,

24 3. Petitioners have standing to request a temporary protective order.

25 When a plamtifl or petitioner in an affirmative action, meluding writ petitions, has standing to
seek relief at toal or any other cornparablc ad]udicahvc l'u:ﬂ.tu'lg, then that plainl.tﬂ or petiioner has

27 . - . o ‘ .
standing to seek injunctive relief, (Common Cause v. Board of Supervisor (1989) 49 C3d 432).

28

12
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The basis for writ relief under Califorma Code of Civil Procedure § 1085 rcc_luircs gcncra]ly

2 that (1) the pr:l_il_iuncr he bcncﬁciaﬂy interested in the oulcome, (2) rcspundcnl in the case has a
ministerial duty to follow the law, and (3) there 1s no plain or speedy remedy at law, (Cal. Code Civ.
4 a - N N N N -
Proc, § 1085, et. seq.) Petilioners, as a lawful cannabis testing laboratory in possession of a state
5
license to enpape in commercial cannabis acl_ivily in California, are bc1‘1cﬁciaﬂy interested in the
6
7 outcomne of the qucsl_im'ls of law Prcscnlcd 11 this pclit_ion. Rcspondcnls have a mimisterial duly Lo

8 tollow the law and pruvidc cunst.ilulim‘m]ly mandated due process Lo Petiioners prim' lo rcvok_ing a
0 coi'lsl_iluliuna]ly [Jrulcclcd property rigl‘ll, rcgardlcss of any lcgislal_ivc ﬂuLhUi‘iLy to the contrary, which

10 is ultitnalcly subordinate Lo the prolcct_ions of the state and federal constitutions. Petitioners ﬂﬂcgc

1 that there is no plai.u, spccdy, and adcc.lualc rcrncdy at law for the matters ﬂ]lcgcd herein as the
12 . . . . . . . .
CHLHSLIUP}.'IIC CCONOIC dﬂrnagcs Lhcy face will be incurred long before the natural resolution of the
13 . .
writ petition,
14
15 4. Petitioners are entitled to a prohibitory preliminary injunction preventing
Respondents from revoking their license as a property right without due
16 process of law, and thus maintaining the sfatus guo ante until resolution of the
underlying writ petition.
17
The proper m‘mlysis ol whether lermporary prolccl_ion i the form ol a temporary prolcct_ivc
18
19 order 15 appruprialc in the context of urdinary rnandamus rcquiﬂ:s a careful consideration of the

20 fu]lowiﬂg elernents: (51) whether there 15 a stalulory mechanism lor lCIIlI.‘lUI.'HIy prutc:clioﬂ (scc Cily ol
21 | Tiburon v. Northwestern Pac. R R. (1970) 4 CA3d, (b)), the likelihood that the petitioners will

22 prcvail on the Inc:rils, or the extent to which the pclilioncrs establish sigrﬁﬁcalnl qucsl.ic-ns goi.ug

23 | toward the merits of the case {see Southwest Voter Registration Educ. Project v. Shelley (9th Cir

24 2003) 344 F3d 914, 918, and Alliance for Wild Rockies v, Cottrell, (9th Cir. 2011) 632 F.3d 1127,

2 1135), (c) whether the harm [aced by the pelitioners outweighs the harm faced by Respondents (see
2: Southwest Voter Registration Educ. Project at 918), {d) whether petitioners have an adequate remedy
g | atlaw (scc Dodge, Waten & Peters Tns. Servs. V. Riley (2003) 105 CA4th 1414), and () an analysis

13
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of the pub]ic interest and balance of the cc_luil_ics demonstrates that nsk of pub]ic harin 1s low while

21 the sisk of irreparable harm to Petitioners is high (see City of San Diego v. Southermn Cal. Tel. Corp,

3 (1954) 42 C2d 110; see also Tahoe Keys Prop. Owners Ass'n v, State Water Resources Control

* (1994) 23 CA4th 1459),

: a) There is no statutory mechanism for a protective order under CCP 1085

6 and equitable relief is therefore properly requested.

! Unlike the related provisions of Cal. Code of Civ. Proc. § 1094.5(g), applicable in cases of

8 adrministrative mandamus, which provides a statutory basis for a temporary stay, there 1s no statutory

’ mechanism for a temporary or prelininary stay in Cal. Code Civ. Proc, § 1085, (Cal. Code Civ. Proc.
i? § 1085). In the absence of a statutory basis for a temporary or preliminary stay, an analysis in equity
12 is required, (City of Tiburon v. Northwestern Pac. R. R. (1970) 4 CA3d). Petitioners herein request

13 cquilablc: reliel in the form a lernporary stay ol Rc:spondcnls’ enforcernent of its order Lo cease

14 opcmlions.

15
b) Petitioners are likely to prevail on the merits of the writ petition because
16 under the Due Process Clauses of both the Constitutions of the United
States and of the State of California, they have a property interest in the
17 license—that BCC purports to have revoked with zero due process because
Business & Professions Code §26050.2 says that it can.
18
In considenng in equity whether to grant a temporary or preliminary prolective order
19 § 1 equily g potaty ot p YP
20 slaying action by a rcspondcnl in cases of Urdi.tm.ty Inﬂndarnus, the court rmust consider whether
etitioner is likely to prevail on the merits, 1te v. Davis (2003) 30 C4th 528, 554). A preliminar
211 P yrep ] P Y
22 [Jrulccl_ivr: order 15 also “ﬂpprupﬁﬂlc when a [Jlﬂinliff demonstrates . . . that serious qur:sl.iuns guing lo

23 the ments were raised and the balance of 1'191'(.’151‘1.1[35 Lips sl'miply 111 the [Jlgii'lt_iff’s favor.” (A]liancc: for

24 | the Wild Rockies, 632 F.3d at 1134-35))

25 1) Under the Fourteenth Amendment to the U.5.

26 Constitution, and under Article I, § 7(a) of the California
Constitution, BCC is barred from depriving Harrens Lab Inc.

27 and Ming Li, an individual, of their property interest in the
license, “without due process of faw.”

28

14
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Once the state govcrnmcnl authorizes (01', liccnscs) 4 person Lo engrage 111 a business or

2 profession, it has created an entitlernent property interest protected from arbitrary deprivation by

| both the Fousteenth Amendment to the U.5. Constitution and Article 1, §7(a) of the California

* Constitution {collectively, “the Constitutions™). Such property interests are entitled to procedural due
Z process before deprivation: specifically, detailed notice of the grounds for the deprivation and an

. opportunity to be heard. Board of Regents v. Roth, 408 U.5. 564, 577 (1972); Goldberg v. Kelly, 397 U.S.

8 254, 263 0.8; 264 (1970).
0 The threshold issue 1s whether Petitioners have a propcﬂy interest 1 their cannabis Lcsl_ing

10 lﬂboramry business “{Jrovisiorml" license that BCC gave them three years ago ﬂulhorizing them to

1 errage i1 commercial cannabis aclivily. This 1ssue 15 also disposiﬁvc because if there 1s a propcrly
12 ] . . . . . D . .
interest, then such properly interest 15 entitled to due process before dcpnvahon thereol. BCC claims
13 a a a a a
that the license can be revoked without due process unplymg that Petitioners do not have a [Jro[JcrLy
14
interest therein, BCC's rcpcatcd iusl_iﬂcalioﬂ for this [Josit_ion 15 because Cal. Bus. & Prol. Code
15
16 §26050.2(1‘1)2 states that no due process 15 rcqui.tcd i contexts such as the present conllict, There can

17 be no question that §26050.2(h) cannot preempl the Federal or State constitutions,
18 Authorization 1o operate, and to continue Upcmt_iﬂg if slrﬂigl'llfolwmd c:vulving rcgulalory

19 :L'C(_]U."l:l.'CIIICI'lt.S arc IIICL, iS o diffcrcnl fI.'OIIl [IIC CI'IL'ILL].CIIICIIL iﬂ HIly Ut.].'lf_‘l.' PIUfCSSiUIlﬂ]. or bLlSiIlCSS

20 license that Hﬁgl'll be 1'1ominally “rcrlcwablc," but bclongs pcrpcluaﬂy Lo the individual or business
21 . . C g .
absent some egregious uncurable fundamental violation. Vested properly nghls have value because
22 . i ‘ .
there 15 confidence HINOTE the pcuplf: that such rigl'lls will be [Jrulr:clf:d by the governinent, not taken
23
by the governmeinl without due process,
24
25
20

2 “Reafineal by the licensing authority to issue 2 license pursuant to this section or revocation or suspension by the licensing
27 authotiry of a license issued pursuaat to this section shall not entitle the applicant or licensee to a hearing or an appeal of the
decision. Chapter 2 (eommencing with Seetion 480) of Division 1.5 and Chapter 4 (commeneing with Seetion 26040) of this division
and Sections 26031 and 26058 shall not apply to licenses issued pussuant to this section.” Cal. Bus. & Prof. Code §26050.2(h),

28 eniphases added.

15
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(2)  U.5 Supreme Court case law recognizes property
interests in “entitlernents” that “are created and... defined by

2 existing rules or understandings that stem from an independent
3 source such as state law.”
4 .5 Suprcrnc Court case law rccogi‘ﬁzcs property interests in “entitlernents” that “are created

A and... defined by cxisl_ing rules or lﬂ'f{fﬂ‘J‘Mﬁrﬁfi&J‘ that stem from an i1‘1dcpcndc1‘1l source such as state

6 law.” (Board of Regents v. Roth (1972) 408 UL.S, 564, 577 (emphasis added.) Here, such an

7 “understanding” stemns from Cal. Bus. & Prof. Code § 26050.2(a) itself, which creates entitlernents by
1ssuing “provisional” licenses identical in every way to permanent (annual) hcenses, save [or their
9
purporled lack of due process proteclions assested m subsections (c), {d), (¢), and (h). It 1s subsection
10
(1)3 that cxp]icilly states that in all other respects the license lypes are identical.
11
12 Effective, January 1, 2019, the state legislature created, through Cal. Bus, & Prof. Code

13 | §26050.2, its “provisional” licensing systemn. Originally intended to last for only a year, it was then
14 | extended through 2021, and the legislature is now considering a bill to extend it through 2027, which

15 would make lor a full decade of temporary and pruvisiunﬂl ].ict:nsing. (Dcc. of Anllmny ﬂ 30.)

16 | Cannabis legalization created a difficult regulatory conundrum: shut down an existing multi-billion
'] dollar lepacy medical-use industey of thousands of operatos snd take years to Lcense and re-open it
B ot it 1o continue operating while simultaneously licensing it (building the jet plane of regulation
;Z while flying it, as it were). (Dec. of Anthony § 30.) The §26050.2 system s the solution the legislature
21 devised to that problem.

27 ‘This is how SB 1459 that created §26030.2 (Stats. 2018, Chapter 837) justified its “urgency”

23 slatus (crnplmscs addcd):

24 SEC. 4. This act is an urgency slalule necessary for the immediate preservation of the
5 public peace, health, or safety within the meaning of Article IV of the California
2 Constitution and shall go into immediate effect. The facts coi'lsl_iluliﬂg the 1'1c:cc55ity are;
20
27

“Exeepl as speafied m dus secuon, the provisions of dus division shall apply to a provisional heense i the
28 same marner g5 (o an annual ieense, Cal Bus. & Prof. Code 8 26050.2(f).

16
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The significant number of cultivation license applications pending with local authorities
that do not have ﬂdcqualc resources Lo process these ﬂpp]icalioﬂs before the app]icanls’

2 temporary licenses expire on January 1, 2019, threatens to create a major disruption in the
3 commercial cannabis marketplace.
4 (Stats, 2018, Chapter 857, Section 4, emnphases added.)

5 | Expiration of the “temnporary” licenses, by rendering almost the entire industry illegal, would have

6 CU].].H[.‘ISCd the whole scheme, (Dccl. of Anlhuny ﬂ 30.)

7 A year later, AB 97 extended for two more years the provisional licensing workaround
8 .
through the end of 2021. Its urgency clause put the matter even more bluntly:
9
*In order to have a thriving and legal cannabis marker in California, it is necessary that this act
10 take effect immediately.”
11 (Stats. 2019, Chapter 40, Section 20, emnphasis added.)
12 « . . g . . , y
§26050.2(a) grants “the licensing authority” {in this case, BCC) discretion to dswe provisional
13 . . . ‘ ‘
licenses (or not), That was clearly necessary: without authorized licensed operators the entire $3
14
Billion legal cannabis market might have instead operated underground as did many unlicensed
15
% operators at that time and which still do today. (Dec. of Anthony 9 31.) Current estimates are that the
17 legal aboveground California cannabis industry has annual gross receipts of around $3 Billion, while

18 the m‘ldcrgrou.nd marlket 1s almost Lriplc that at an estumated $8.7 Billion. (Dcc. ol Anlhony ﬂ 32.)
19 There can be no lepal marketplace of thousands of businesses without authorizing them to

20 legally engage in “commercial cannabis activity," as the code defines it at Cal. Bus. & Prof. Code

21 §26001 (k). They must be authorized, legal, and entitled to continue doing what they are dommg—or
22

else “the immediate preservation of the public peace, health, or salety” is threatened (SB 1459 (Stats,
23

2018, Chapter 837, Section 4), sxpra), and Califormia is in danger of having no “legal cannabis market”
24

Lats, ,fohapter 40, section 20, ernphasis aaded.), s#@m).

95 AB 97 (&5 2019, Chapter 40, Section 20, emphasis added.), wp
2% That 15 the Unly lugical way of lmdm‘fﬂri{ﬁﬂg the provisimml syslerm created by SB 1459 and

27 | extended by AB 97: it must be swilt and sustainable, and it must authorize and license businesses to

28 | operate legally and in compliance with all applicable regulations, or else face enforcement measures

17
Ex Parte App]icaliun




02725721 03:16PM PST Anthony Law Group, PC -» Civil Clerk 2102671546 Pg
22/80

COU[JlCd with due process prolcclions, like any other licensed busiﬂcss, or else the syslcrn cannol

2 wortk as intended and as crnpuwcrcd by Cal. Bus. & Prof. Code § 26050.2(3).

3 . _ . .
And that is the very nature of entitlernent properly inlerests: “Lhcy are created and their

4 a . - . . - .

dinensions are defined by exisling rules gr m*fdﬂ‘.rfmuﬁri,q_.r that stern from an 11'1dcpcndc1‘1t source such
5

as state law.” Provisional ].icc:ﬂsccs, iﬂcluding Pcl_il_ioncrs, have property entitlernents that
6
. constitutionally require procedural due process. Board of Regents v. Roth (1972) 408 U5, 564, 577

8 (CIIIIJ].‘IHSCS ﬂddf_‘d.)

J (3)  Business & Professions Code § 26050.2 is

10 unconstitutional on its face, and as applied to Petitioners,
because it purports to grant to the cannabis licensing authorities

1 two irreconcilable powers: 1) the power of the agencies to
exercise their discretion to issue “provisional” licenses that

12 authorize licensees to engage in commercial cannabis activity;
and 2) the power subsequently to revoke or suspend those

13 entitlements in their “sole discretion” without notice and
hearing.

14

15 In the BCC letier, the agency claims that its revocation is effective immediately, and that

16 | pursuant to BPC § 26030.2, Petitioners are “not entitled to a hearing or appeal of this decision.”
17 | (Dec.ofLi9Y 13, Ex. A)
18 As arpued above, BPC § 26050.2(a) creates the only possible systemn that can work in the

19

circurnslances as the lcgislalurc rccugnizcd m ils stated ﬁndings ol urgency and ncccssily. But the rest

1 orCal Bus. & Prot, Code § 26050.2 purports to deny legally operating licensees the same procedural
2; due process afforded other simnilar business license entitlernents: notice and an opportunity to be

’s heard before revocation, Goldberg v. Kelly, 397 U.S. 254, 263 1.8, 264 (1970). Under §26050.2, the

04 | government authorizes, icenses, entitles, and encourages businesses Lo operale in the legal

25 abuvcgruu.ud induslry to save il from “IIIHiU:L' disrupﬁun”—bul it would prc:fc:r not Lo g.'tvc themn any
26 | due process rights. (Stats, 2018, Chapter 857, Section 4), wipra.) That preference is ipermissible

27 under the Due Process Clauses of the Constilutions,

28

18
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Both subsections ((_) and (d) use the phtasc “in its sole discretion” in aull'lorizing 4 ]iccnsi.ug

2 agency lo suspcnd or revoke the “provisiunal" licenses (subsccl_iun (d)), and to renew them untl Ll'u:y
Il . . . . . .

1§5ue or dcny the licensee’s “annual” license (subscCUUH (L)) That annual license is rc:a]ly 4 permanent
4 . - . . a . .

license that the Bus. & Prof. Codc, and the AFEICICS 111 their rcgulahons, concede 15 a property
5

interest entitled to notice and 1'11':91'51155 belore dcptivatioﬂ. For those app]_icablc: due process
6
. procedures, se¢, Chapter 2 {commencing with Section 480) of Division 1.5 and Chapter 4

8 (curnmcncing with Section 26040) ol this division and Sections 26031 and 26058—all of the sections
9 | that §26050.2(h) purports to deny to provisional licenses, See alio, the BCC Regulations Chapter 7,

10 | Enforcement, 16 California Code of Regulations 42 §§5800 ef seq.

1 The only difference between a provisional license and an annual license is the pu.tporlcd
12 Dy . . . . .
denial of due process found in §26030.2 generally, and as it bluntly specifies in §260530.2(f) which
13 . . . .. . a . o - . a o
reads i ils enlirety: “Exccpl as spccﬂicd in this sechion, the Provisions of this division shall ﬂpply loa
14
provisim‘ml license in the sarne manner as to an annual license.” A provisiunﬂl licensee is fu]ly
15
16 authorized to engage in commercial cannabis acl_ivily—ﬂnd of course 15 also rcquircd to follow the

17 hundreds of pages of applicable statute and regulations. §26050.2(f).
18 Statutory authorization to act “in its sole discretion” does not authorize an agency to deprive
19 | any person of their property without due process of law, 1.5, Const., XIV Am.; Cal. Const, Art. I,

Y P properly P

20 §7(a). In Board of Regents v. Roth, supra, the U.S, Supreme Courl cited one ol ils eatlier cases, Goldsmith

21 . . . . .

v. Bd. of Tax Appeaks, 270 U5, 117 {1926), in which the U.S. Board of Tax Appeals’ rules allowed it to
22 a 4 a a - a a 4 a a a a

dcny apphcmns adinission to practce before it “in its diseretion” and to likewise subscqucuﬂy
23

suspend or disbar admittees, In the context of the “discretionary” demal of an admission application,
24
25 the Goldswith decision 54Yys that the board's discrcLiDnﬂry powcer "nust be construed to mean the

26 exercise ol a diseretion to be exercised afler fair iuvcsLigaLion, with such a notice, hc.ariug and
27 opporuuﬁl.y o answer for the HPPHCHHL as would constitute duce proccss." Board t_JfRe:ngJ‘, mpm, at

28 | 577 ulA,

19
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G]..VCH T.].I{-lf. dLlC PLOCCsSSs iS IC(.]LIiIC(.Jl f.Dl L].lC CXCIC]..SC Uf diSCl’CL‘.lUll Lo dCIly Al llllLlﬂ.l ﬂdIIliSSiDll,

20 s logically even more requured for the revocation of a license 1ssued and welied on, m Petiioners’
3 . . aye . T

case for almost 3 years with a $5 million nvestment, and with 18 employees’ families” ivelihoods
4

dependent upon 1t, as 1 Petitioners’ case here. (Dee. of L1 9§ 17.)
5

And indeed, BCC's practice as to the renewal process has been 1o make it a simple and

6
. stratplitforward “rubberstamping,” exactly as one would expect of a recogmzed entitlernent. (Dee. of

8 Anthony ¥ 33.) Typically, the annual renewal process takes about an hour online filling in the same
] basic inlormation Hgﬂin and ﬂfﬂrming that there have been no c11m1gcs n Upcrﬂﬁuus. BCC tlicn

10 APPLoves PIDII]PLIY {-U.l(.'l iSSL'lCS atl illVDiCC fOl.' L].l(.‘. Hllllllﬂl liCCllSiI_lg fCC (W].l.l(_].l iS SL'LIJSLHJJ.L;.{{I). Ouce

1 paid, the license 15 renewed as would be expected. The whole process takes a week or so, most of
12 Py . . .
whiclh 1s wailiig U, (Dcc‘ ol AnLhony ﬂ 33)
1 3 a ] a ] a a a a
Inserting the word “sole” wnto the P].II{-IS(.‘. “1n its discretion” does not alter the Constitutions
14
or the facts: the liccnsi.ug authorities hiave 1ssued 7,000 provisimml licenses, includi.ug ouc to the
15
16 Pc‘.LiLioncrs, with the clear Luldcrsr_ﬂndiug that the licensees would ﬂcLuﬁlly opcmLc licensed businesscs

17 under themn to further the govc‘.rnmc‘.nr.’s pPlLpose of bringi.ug caunabis inte control and rc‘.gulaLion,
18 and that Lhc.y would rcly ou themn by i.uvcsLing sigiﬁﬁcmn_ surns of mnouey aud by cmployiug workers.
19 Pc.r_ir_ioncrs, aud all other provisioual licc.nsccs, Liave a lcgir_inmtc righr. to assurne that b:-trriug

20

aLy glﬂfillg LlllIC?EDlVH}J].C iSEL'lC.S, L].lCil' HPPHCHEUHS fDI “H.I..I.I.I.Llﬂln (:I.'C‘Hlly PCIII]HIIUIIL) ].iCCI..lSCE w1l1 L"C

21 . . . . Ca . . -
gi'ﬂnr.c.d w due COLEE, aud that i the meantine, wlule wailing for the liCCLlSiug authoritics to pLocess
22 a a a a - a 4 a a a
the 7,093 pending license applications (Dee. of Anthony 4 34), thewr provisional licenses will be
23
renewed rcgulﬂrly 11 due course—as Lhcy were and have been. (Dcc‘ of AnLhUny ﬂ 34)
24
25 If Rcspondcnl.s take 1ssue with aLy provisionﬂl licensce's comp]iﬂncc with the statutes and

26 rcgulaLiUns, Lhcy ate free to take discipliuary action againsr. thern pruvidcd that Lhcy first providc
27 notice and a hcﬂriug. InscrLing the word “sole” into the statute does not defeat the due PLrocess

28 clauses ol the Constitutions.

20
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Ou its tace §26050.2(c) does not offend the Constitutions, unless “sole discretion™ 15

2 i1‘1lcrprclcd to mean that Rcspondcnls aller crc:ﬂl_iﬂg an entitlernent by [irst cxcrcising their discretion
Lo issue a pmwsmi‘ml license ﬂullwmm'lg the achvﬂy—mdi5U1‘1gu151‘151blc from a lu]ly pro tected annual
4 . - i i i - i -
license save for its purporlcd slﬂlulory dcpnvahon al A1y due process prolcchon are then [ree to
5
exercise their discretion agﬂin and revoke that license without due process ol law. That tcading does
6
. offend both Constitutions and 1s iirlpcrrrﬁssiblc.
8 §26050.2(d) authorizes a ]iccnsing agency “in its sole discretion” lo revoke or suspcnd the

9 | “provisional” licenses it it “determines the licensee failed to actively and diligently pursue

10 rcqtﬁrcmcnls for the annual license.” The consttutional analysis i the same as that irmncdiﬂlcly

1 above, And il 15 even clearer here that due process 15 nol orlly rcc.luircd n conlext, but also
12 . : — y g
COﬂLCIn[JlﬂLcd by the Plﬂli’l 1m1guagc of the statute itself, The 4gency cannot “determine” this a]lcgcd
13 " a - a a a - " 4 a a a
Lsulurc, except Lhrough the “exercise of a discretion to be exercised after fair mvestipation, with such
14
a uoLicc, hc.eu'iug and UpporLLuﬁLy to answer Lor the ﬂpplicmn as would constitute due proccss"’ Board
15
16 t_JfRﬁcgﬁrifJ‘, sipra, a 577, ul5. This sub-section’s Inﬂ.udﬂr.ory rct_]uircman ol a deternination b_f?fbi'ﬂ

17 IL?VDCHL‘ILUH ltfg’dﬂy iIIlP].iCS L].l(.? II]ﬂk_'.lllg Df fHCLLlﬂ.l f.hldiilgt‘: }JHSCL{ 011 5L1]_'ISLHIIL:LH]. CVidCllCC ELIIJiCCL Lo
18 HCJIIIH..LliSLI{-lLiVC dl.l(.‘. Process. ILI]I(?, T].l(.f CDIIClLlSiUll st lJC T.].l(.f 5A1ne, 4 I(.‘.E-l(.'lillg Uf L].].‘llS SLI]J-SCCL‘llU.I.l L].I{-IL

19 WDLLI(.JI {-IHDW ICVOCHEDH WiL].lDLlL dLIC PLrocess iS iII]PCIII]iSSﬂJlC.

20 §26050.2(1), as noted in the analyses of §26050.2(c) and (d), above, explicitly provides that the
211 orovisional licease is indistinguishable (rom a fully protected anmual license save for its purported

2 statutory deprivation of any due process protection, It states, i fofo: “Except as specified i this

ii section, the provisions of this division shall apply to a provisional license in the same manner as o an
)5 | nausl license.” (Cal. Bus. & Prof. Code§ 26050.2(0). Itis functionally the exact same icease: the

26 Business & Professions Code Division 10 Cannabis license to engage i1 commercial cannabis aclivily.
27 | The “provisional” licensees include approximately 7,100 of the 8,800 or so licensed business that

28 CUII.'CIlLl.y IIlﬂkC up (H[ld ].'IHVC J".‘U:l.' over l.}.‘ll'CC YCHIS) l].‘l(‘_‘ IIlulL"L-]'Ji].‘I."IDI'l dU]lf:l:L' CH].‘ILEUI.'I].'.[H Cﬂi’l]’.‘lﬂbis

21
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i1‘1dus [Iy, IC[JICSC[II_:IIIg Lllﬂl IIl'LlC].'l ]..1‘1 ].J.'IVCSLIIICIII. Hild iI'l HIII'ILIH]. gl.'D 35 [CCL‘iP[S, :':‘J.'ld CIIIPlUyJ‘ilg III:’-.IJ.'ly

2 thousands of Californians, These licensed businesses cull_ivalc, Inﬂi‘lufaclu.tc, Lest, dislribulc, and sell
to the [Jubhc, cannabis and cannabis producls—stmctly sub]ccl to hundreds of pages ol
4
adrministrative rcgulahon.
5
It defies law and logic lo assert that a guvcrmncnlal Agency can issue a license identical to a
6
7 sligl'ltly diffcrcnlly narned licr:nsc, lor cxactly the samne acl_ivily under cxac!ly the samne rcgulal_ions, for

8 years o end, and yel one license has pruccdural due process prulccliun and the other does not,
0 Agﬂh‘l, the plﬂin lﬂi‘lguagc ol the statute makes the case for due process, save for the mitial phrasc,

10 “Exccpl as spcciﬂcd i this section.” That pl‘u‘asc purporls to dcny due process Ll'lruugh other sub-

1 scclions; 1t must be stricken from the statute as unconstitutional for the reasons givcn herein,
12 . . . . . Cy .
§26030.2(h) is the crux of the matter. And it is at least partially invalid, including under the

1 3 - a a - a - .

lacts [Jrcscnlcd here, as Lo purporlcd revocation (samc anﬂly:us tor suspcnsmn) of a license gmnlcd
14

and relied on. (T he qucst_iun of its consl_ilul_iormlily as rcgau‘ds “[r]cfusall Lo fssue” a provisiorml
15
16 ]iccnsc, 15 a dilferent issue than the one that concerns us 1'1(:1'(':.)
17 §26050.20h) 15 two sentences lung. The first states that revocation or suspcnsiun ola

18 {JfUViSiUi'lHl ECCIISC “S].'lf:l]l 1ot C[ll_'.l[lt l.}.‘IC ﬂ[JIJ].iC:’:lI'll or HCCI’ISCC loa l'lﬂﬂ.fii'lg o1 411 ﬂppﬂﬂl Uf L}.‘IC

19 decision.” The second sentence spcciﬁcs four BPC sections that shall not ﬂpply Lo provisional

20 licenses—all related to due process,
21 The first BPC section excluded from ﬂpp].icmion to provisionﬂl licensees 15 from Division 1.5
22
“Demial, Suspension and Revocation of Licenses,” Chapter 2 “Denial of Licenses” (commencing
23
with §480). But notably §26050.2(h) does not specify the non-applicability of Div. 1.5, Chapter 3
24
08 “Suspcnsion and Revoecation of Licenses” which therefore still app]ics lo pruvisional licenses, That is

26 scpa.talr: gruu.uds for Petitioners righl to notice and an appcal hcaring, scpa.talc and ﬂparl [tom the
27 unconsl.ilulim‘m]ily of the whole scheme to treat lcgal cannabis businesses as second-class ctizens.

28

22
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The other three excluded BPC seclions are [tormn Division 10 “Cannabis’ itsell: Chaplcr 4

2 “Ap[_'lc:ﬂls;" Chﬂplcr 3 “Enforcement,” §26031 (revocation process including notice and hcaring); and
Cl‘mpler 5 “LiCCi'lSiI.‘lg" §26058 (appcals process after denial of license apphcahun—ﬂul relevant to
4
the prcscnl rnallcr).
5
Agﬂin, under the constitutional armlysis givc:ﬂ JW].‘)m for sub-sections (c_) and (d), to the extent
6
7 that this sub-section (h) pu.tporls 1o allow dcprival_ion of the entitlernent 111 the provisional license

8 Lhruugh ICVUCHHUI’I (U:l.' EUEFCIISiUII) wilhuul F:L'iUI.' I.‘IDL'ILCL‘ ﬂi’ld ].‘lf_'ﬂl.'iﬂg, il. Ufff_'ﬂdS l}.‘IC duc IJ:L'UCL‘ES

O Cl:’:IUSL‘S Uf l.].'lC CUIISL‘;.I.UL;.UI’IS f:li'ld iS iIIl{JCfII]iSSi}JlC.

10 The govcrnmcnl cannot arbilrﬂrily sel rules for one i1‘1duslry that apply to no other indus Lry.
1 These licensed businesses and individuals who have staked time (]ilcra]ly, libcrly) and treasure
12 . . . .
(propcrly) 11 CALrying oul the state’s mandate to rescue the “the commercial cannabis Inarkclplacc"
13
[rom “Ina]or disru[JLmn," must have the entitlernent that comes with that authorization and the
14
ﬂppruprialc due process righls. No businesses will mvest capilal ina syslem that givc:s themn
15
16 authorization and a ]iccnsc, lures them into detrimental reliance at gmi‘ld scalc, but then [Ju]ls the [Jlug

17 | 2t its “discretion,” That cannot be the logical “understanding. .. that stemn[s]” from the provisional
18 | licensing systemn. Rather, the logical understanding that stem[s]” from the provisional licensing
19 | system s that licensed legally operating cannabis businesses have the same measure of constitutional

201 due process protection as everyone else like situated, Board of Regents v. Roth (1972) 408 U 5. 564, 577.

= (4)  Unlike the U.5. Constitution’s “entitlement” approach to

27 determining the existence of a property interest, California
Constitutional due process protections are broader and more

23 nuanced, recognizing property and liberty interests even where
the government has *discretionary” powers, through a 4-part

24 balancing test that also recognizes a dignitary interest, under
which Petitioners are clearly entitled to due process before

25 revocation of their authorization and license to engage in

2% commercial cannabis activity.

27 In Safeby v. State Bar, 39 Cal.3d 547 (Cal. 1985) the California Supreme Court applied

28 [JI.'UCCdUIHl due process rcqui.tcmcnts to the exercise of discrct_ionary dccision-rnaking powers grﬂntcd
23
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to the State Bar by the legislature in statute, similasly to that discretion facially apparent in Cal. Bus. &

2 | Prot. Code § 26050.2. The Court found that the California Constitution required that they:

3 . . .
“u‘u_lun'c: whether the present proccdurcs adcqualcly assure that the bar, hﬂvmg elected to

4 exercise the discretion conlerred upoi it by the chislalutc, will exercise that discretion in a
rmmr.&r.inng'v. rmridfmfﬁﬂ’ﬁﬁfﬁ{'}f‘ﬁz.rbz'w!. We conclude that in order to comport with due process

A rcquircrncnls applicants must be alforded an opportunity to be heard and respond to the
bar's deterrninations and the bar must issue sullicient Gndings to allord review.

6

. (Saleeby v. State Bar {1985) 39 Cal.3d 547, 565.)

8 The Courl even rncntioncd, m contrast to federal law, that even an “r:x[_'lcclancy 1s entitled to

9 | some modicum of due process protection.” (Ibid. at 564.) Under these standards, Petitioners property

10 interest and due process righls are even more clear. The BCC on behall of the state crnploycd ils

1 “discretion” in a manner so gcncral and vague as Lo fail to g—iv«: notice even of what spcciﬁc violations
12 . . . . . .

from what tmne pcnod were the grounds for the revocalion, let alone an opportumty o be heard and
13 ‘ o _ _ ‘

rcspond inn even the most informal and settlermnent-odented manner. Such shpshod [Jrﬂct_tcc does not
14

pass muster under Califorma law as detailed below.,
15
16 The Srz/eelgy Court also laid out the 4-p9.tl bﬂlancing test used not only to determine the Ly[Jc

17 of due process rcqu.irr:d in each siLuaLim'l, but also before lhﬂl, to determine if a propetly ot ]ibr:rly
18 interest is i.tnp]icalcd in the governiment action. (Ibi{i at 565.) We examine each part, quolcd from

19 | Saleby, in turn below.

20 "(1) the private interest that will be affected by the official action”
21 The private interest affected by the BCC letter and forcible deprivation of the right to engage
22

in cannabis economic activity has a monetary value of approximately $20 Million dollars, the
23

estimated market value of Harrens Labs before revocation. (Dec. of Li,  18.) 18 full-timne employees’
24

livelihoods are at stake, as 1s Mr. Lt’s personal and professional reputation, standing, his position, and
25 L * L L

26 his business mnterests, (Dec, of Li, 4 18.) The property inlerest at stake 15 highly significant in a
27 numnber of dimensions. Petiioners meet this part ol the fﬂ/ﬂﬁfgy test and are entitled Lo due process

28 under the California Constitution.,
24
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¥#(2) the risk of an erroneous deprivation of such interest through the procedures used,
and the probable value, if any, of additional or substitute procedural safeguards”

BCC's proccdu.tcs are opaque. A one-page letter of conclusory aﬂcgﬂﬁm‘ls was offered with a
4 blunt assertion that no due process appcﬂained per the untested 191'1guagc ol BPC § 26050.2, (BCC
5| letter, Bx. A to Dec. of Liat § 13.) There being no due process “procedures used” whatsoever, any

6 | additional “safeguards” would be hugely valuable, As it is, the 1isk or erroneous deprivation has zero

7 checks and balances on it. The allegations might be entirely arbitrary and capricious and there would
5 ” . :
be no way to know, and if known, there would be no way to challenge capricious or madvertent error
9
by governineit actors and agents,
10
BCC has a robust disciplinary and appeal heaning process with clear notice and hearing
11
12 requirernents following the Administrative Procedures Act, and with a 3-member Cannabis Controls

13 APPCHIS PﬂﬂCl l.]."lﬂl. fCSIJOI'ldS Lo Cl'l.lC IJL'DCCSS i'C(_l'LlCSLS 1..1.'1 CﬂfleCCfIlCﬂl iSS'LlCS Wil.lll l.]."lC f:li‘li'l'l.'lﬂl HCCIISCCS,
14 W]."I.OSC Cl'LlC PIUCCSS l.'ig}.‘ll.S [l‘l('_'y fCCDgl'l]..ZC f:li'ld PIUVidC fUl.'. Ij. ﬂi’ly IIlOdiCUIIl le Ll.‘lf:ll. PIDCCSE were

15 | available to Petitioners they would be vastly better off, If BCC would even communicate with themn,

16 they are eager to find common ground and understand the agency’s concerns (or the concerns of'its
vy : . . , .
investigators). (Dec. of Anthony, 4 35.) Petitioners meet this part of the Sakeby test and are entitled to
18
due process under the California Constilution,
19
#(3) the dignitary interest in informing individuals of the nature, grounds and
20 consequences of the action and in enabling them to present their side of the story
21 before a responsible governmental official”
22 For both Harrens Lab Inc., and for Mr. Li as an individual, this revocation has deep

23 | wounding significance. (Dec, of L, 4 19.) They are mystified as to what they did to deserve the swift

24 1 death sentence without nolice or warning, (Dec. of Lee, 9 19.) Petiioners have been subjected to an

25 ﬂbrupt and cgrcgiuus violation of the norms of faimess, Their pub]ic rcpulal_ioﬂ 15 11 ruins and their
26 . ) ) o ) ) )

lreatnent by BCC in this case has violated their digrnlary iterests in a substantial and demonstrable
27

way. Mr. Li is humniliated before lus majosity business partner and his employees, (Dec. of Ly, § 19))
26

25
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His dignity has been utterly disregarded by the agency in its callous, abusive, unilateral “revocation”

2 without notice and hcaring. Pelitioners meet this pﬂrl of the Sd/ﬂef\{]} test and are entitled to due
3 ce _

process under the Califorma Constitution.
4

(4) the governmental interest, including the function invelved and the fiscal and

5 administrative burdens that the additional or substitute procedural requirement
would entail.

T}JIC gUVCII'lIIlCI'IL ]QIHS Afl ]..IILCICSL ]..T.'l HCCIISJ‘IIg Hﬂd rcgulﬂlion—ﬂﬂd C]'.‘lfUl'Ciﬂg rcgulatioﬂs—and
8 ii'l SUCCCSS.’:U.H)/ ]..IIIP].CIIICHU.ﬂg LIIC ].Cg’dl Cﬂ.flilﬂbiS SySlCIIl o1l W}."IiC].'I LIIC iury iS Etj.u oul. T}."I.C

9 | underground market is stll three times larger than the aboveground market. (Dec. of Anthony, § 32.)

10 The government function is crit.ical, and Petitioners support it and wish to contribute to its success.

Wl This relationship can be collaborative; it need not be adversanal, As for fiscal and admimistrative
F

t2 burdens, BCC already has a whole division committed to enforcement, discipline, appeals, hearings,
13

and due process, with many pages of specilic regulation and of course the Administrative Procedures
14

Act. See, Bus. & Prof, Code Chapter 2 (commencing with Section 480) of Division 1.5, Chapter 4
15
16 {(comnmencing with Section 26040) of Division 10, and Sections 26031 and 26058, There 1s no

17 additional burden on BCC in affording, and it is already well equipped to afford, Petitioners with
18 | reasonable notice and an appeal hearing, That is all that Petitioners ask: the basic level of respect and

19 C]'LIC PIUCCSS fD:L' a gUVCIi'lIIlCI'lL-.lelll'lOfiZCd-dild-]iCCI'ISCd IJ:L'O.’:CSSiUIlﬂ]. ngﬂl'lizﬂt_"loﬂ Wil.]."l. INUInNerous

20 | scientific certifications and a track record of excellent service. Petitioners meet this part of the Sakeby
21 . v o

test and are entitled 1o due process under the California Constitution.
22 a . . a . a

Looking at the 4-part balancing test, it is clear that Harrens Lab Inc., and Ming Li as an

23

ii‘ldiﬁduul, have both property and ].ibcrty interests at stake hcrr:, and under California law must be
24
25 extended the basic elements of due process: notice and 1'1cari1‘1g priur lo dcprivation.
26 I the present matter, Petiioners have made a strong [actual shuwing that Lhcy have property

27 and ]ibcﬂy rigl‘lts that Lhcy have been dcprivcd ol with neither Cornpcnsalioﬂ nor a shred of

28 [JI.'UCCdUIHl due process. Quilc the opposilc:.
26
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The c_lucsl_ion before the court is not whether such a [Jro[JcrLy right rrﬁghl be revoked in the

2 course of such due process, Uﬂly whether due process 15 rcquiﬂ:d. Tt is ]ikcly that Petitioners will
prcvaul on this qucshoﬂ due 1o the extensive and u.tmrnbiguous wr:ighl ol law that the Lak_u‘lg ola
4 a a a
[Jropcrly nghl by the govcrnmcnt 1‘1ccc559.rjly requires proccdural due process under both the State
5
and Federal constitutions,
6
¢) The harm faced by Petitioners if the TRO is not granted greatly outweighs
7 any harm to Respondents.
8 To satisly the “likelihood of success on the ments” prong of the analysis, a plaintff can
9 Do . . . .
demonstrate that he is hkcly to succeed on the merits or allcrnal_wcly, 4 prolective order is also
10
“appropriate when a plaintifl demonstrates . . . that serious questions poing to the ments were raised
11
and the balance of hardships tips sharply in the plantiff’s favor.” (Alliance for the Wild Rockies, 632
12
F.3d at 1134-35)
13
14 The facts m tus matter demonstrate a rcgulalory scheme that has faced signiﬁcanl dclﬂys o011

15 the road to Inﬂlu.tily. Factors external and internal 1o BCCs have resulted in the timeline of

16 [Jrovisional licensure to stretch for years bcyond the original anlicipalcd tneline, At some poi.nl in

17 . - . . i . .

tirne, fundarnental questons ol the constitutional protecion of properly start to exceed the
16 .. . ey . .

[_'II.'CSUIIICd lcgﬂ_trnacy and aulhonly ol lcgislal_tvc acts, There can be little doubt that no lcgislalurc may
19

enacl lcgislal_ion i1 violation ol the State or Federal Constitution, Pelitioners present a lcgilirnalc
20

qucslion of fact and law as 0 whether the State’s provisionﬂl license scheme has rcsullcd, n facl, in
21
77 Consl.ilul.iona]ly [Jrolcclcd propcrly righls. This irnporlanl qucsl.ion cannot be answered by 4 pm\fbrmﬂ

o3 | assertion of legislative authority. Briefing and argument is required.
24 Petitioners, by their declaration filed in support hereof, have demonstrated that they have

25 spent over five million dollars on the development of their business over the last three years, (Dec, of

26 Li ﬂ 16.) Fu.tll‘lcr, Petitioner I\/Iing Li, on his own pcrsunal krmwlcdg:, atlests to the widr:spﬂ:ad
27

financial devastation that Petitioners are suffering since ceasing operations on February 4, 2021,
28

27
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i1‘1cludi1‘1g, HIIIUﬂg DL}.‘IC:L' Ll'].‘i.ﬂg.‘i, (1) [J.‘IL' 1055 Uf ﬂ]l CH.III'IH.}J]..S businr:ss Ievenue W}.HC}.I 1351. y(‘.‘ﬂl’ HIIIUUIILCd

2 to some $4 million du]lﬂrs, (2) the inﬂbﬂily 1o rnaintain [Jusilivc cash flow rcsull_ing n banktuplcy, (3)
3 . . . . .

the unknowable dmnﬂgc Lo Apphcanl’s business reputalion, brand, and goodwﬂl, (4) the incidental
4 . a . - - .

CCONOIIUC dﬂrnagc to the sudden and uncxpcclcd termmination of 18 full-tirne crnployccs, and (5) the
5

loss of business momenturn. (Dec. of Li ﬂ 17.) The level of irrcpsu‘ablc iﬂiu.t'y that Petitioners are
6
7 suffcring cannot be overstated. Their business has been shut down and terminated after three years

8 of licensed Upcrat_iun and sigrﬁﬂcanl cxpcndilu.tcs ol capilﬂl without due process, Case law slrurlgly

9 | supports injunctive relief in such a circurnstance. (Cohen v. Board of Supervisors (1985) 40 C3d

10 | 277).
1 IrnporLanlly, the CiLy has made no ﬂ]lcgalions that iIn[J]icaLc inmmunent harm to the [Jublic i
12 i "o , L . »
the present case, and cannot ﬂﬂcgc pubhc harm” after three years ol ﬂullwnzu'lg the business achivity
13 . o a . . - . . .
withoul L1511 such issues, This alone satisfies the au'mlogucs adrministrative mandate stay
14
requirernent pursuant to CCP 1094.5(g). On a balancing of the equities, it is proper and just to
15
16 rnaintain the sty g ante, three years of authorized Lcst_ing lab opcraﬁoﬂ ofa hr:ﬂlthy busincss, untl

17 the i.tnpurlﬂnl constitutional quf:sliun puscd m Petitioners’ u1'1dcrlyi1‘1g wril 15 resolved,
18 d) Petitioners have no adequate remedy at law.
19 Injunctjvc relief 15 available when future pccurﬁﬂ.ty compcnsation would not [Jrovidc adcqualc

20 1 reliel or it would be dilficult to ascertain such damages. (Cal. Code Civ. Proc, § 526(2)(4)-(5); Dodge,

21 Warren & Peters Ins. Servs, V. Riley (2003) 105 CA4th 1414). In the present case, it is unclear
22

whether the legal remedy sought even provides Petitioners with an avenue to recover damages, and
23

on this basis alone, injunctive reliel 1s proper. Bven if Petitioners were entitled to pecuniary relief,
24
05 | many of the elements of the harm they face, such as loss of long-termn contracts and an entire highly

26 tramed worklorce, are i.tnpussiblc lo Incarﬁngfuﬂy quﬂnl_ify in advance. Bven if the government
27 ull_irnﬂlcly had to pay the $20 million market value of the business prior to the iﬂcgﬂl rcvocat_ion,

28 Petitioners do not want sell their business. Nor has the govcrmncnl followed the propet [JI.'UCCdUICS
28
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to exercise erminent dornain, condemn, appraise, and purchase the busmess at fair market value, On
2| the basis that the harm faced is difficult or inpossible to monetarily quantily, Petitioners are entitled
3 . . -

Lo injunclive relief,
4

€) An analysis of the public interest and balance of the equities demonstrates

5 that risk of public harm is low (having never been alleged) while the risk of
irreparable harm to Petitioners is high.

Respondents have alleged no public harm at any point in the factual record. The BCC letter

8 gtnr:ra]ly a]lcgcs, without a1y s[Jcciﬂc facls, dclﬂﬂs, dﬂlcs, or circurnslanccs, 1% gcnr:rﬂl types of

O rcgulalory ViUl:’:lL"lUﬂS a5 grounds fUl.' I.'CVUCH.L;.UII iﬂ 2 CUIIC].USU:I.'Y fH.S].'L"lUI.‘L None Uf l].'ICSL‘ includc Hﬂy

10 a]lcgﬂlion that Harrens Lab in A1y WAy threatens the [Jub]ic health and safcly lllrough a]lcgcd

1 deficiencies i process ot imnaccurate Lcsl.ing prolocols or results,
12 . . . . . .
1e alleged grounds for revocation include only the following, trom the second paragraph o
The alleged ds f lude only the foll £ I d h of
13 L ) .
the three-paragraph BCC letter (Dec. of Li 4 20, Ex. A.) here numbered, listed, and with added
14
crnpl‘mscs, all for ease of discernment, but otherwise quutc:d verbatimn:
15
16 [1. ﬂ]lcgcd] i.tmbi]ity to take accurate rcprcscnlﬂtivc samples ol cannabis goods harvest
bﬂlchcs;
17 _ . , L .
[2. a]lcgcd] 11'151}31].1Ly to sahsly laborﬂlory transportation and chain of cuslody requirernents
18 by usi.ug Ll'li.td-parly courier services Lo 51‘1ip cannabis goods samplcs;
. allege al 'ng o generale 8 ipping manifests [Jrior o lransporta ion of cannabis goods;
19 3. alleged] [ailing t te sh fest ot tati { b d
20 [+ ﬂ]lcg:d] Lraﬂspurling cannabis sarnplcs without afﬁxiﬂg METEC identification labels to
cannabis sample packaging,
21 pep g
22 [5. a]lcgcd] Inﬂking premises modifications without scckj.ug prior Bureau approval; and
23 [C. ﬂ]lcgcd] fﬂ.i]ing 1o run and maintain a video surveillance systern.
24 None ol these gcncral aﬂcgﬂﬁoﬂs impugﬂ the quglity ol Harrens Lab’s science which ﬂcluaﬂy
25 serves Lhe [Jub]ic mterest by scrccrﬁng oul contaminated [Jroducls and Uffcri.ug accurale anﬂlyscs of
26 \ ) . ) . . . .
aclive cornponcnls 111 the cannahis tested for consumer 11‘11.01::113!.101‘1, COnvernence, and prolcchon.
27
28

29
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Note that Harrens Lab refutes each of these allegations as either being false, too vague to be

2 admitted or dcrﬁcd, prr:viuusly cu.tcd, or f:ﬂsily cured if givcn spcciﬂc details ol violation ﬂcluﬂﬂy
occurring. (Dr:c. ol T ﬂ 21.) And this refutation 1s not relevant Lo the immmediate 1ssue of whether
4
there 15 dny irnrminent harm to Rcspondcnls or the pub].tc i1 Inamts.u'ung the sfatns qno ante while the
5
Court determnines if Rc:spondcm mmust allow Pelitioners an Dpporlu.uily 1o have these 1ssues heard by
6
7 an imparliﬂl decision maker prior to revocation ol their valuable license and the execution of the

8 death sentence on their curpurﬂlc business c1‘1lily and their individual [Jrufcssiurml rf:[_'lulal_iun,

0 slﬂi'1ding, po sition, and sglary.

10 There 1s no defensible argumnent that a]lowing Petitioners Lo continue their U[Jcralions, while
1 their writ pcl.ilion 15 propcrly heard and decided, poses any pub]ic harin as Lhc:y have Upcralcd with a
12 . . . .
license for almost three years with no such HJng’AUUIL
13
14 C. Applicants are entitled to emergency relief under the circumstances as they made an
affirmative factual showing that irreparable harm and immediate danger exists for
15 them if emergency relief is not granted.
16 Califorma Rule of Court § 3.1202 states in pcﬂincnl parl;
17 iy . - . . . o
GAnD apphcaﬂl must make an afficrmmative factual shuwn'lg i a declaration coﬂlﬂu'm'lg
18 compelent teslimony b.ascfd on PCFSDI‘lﬂl‘kI}OWlCdgC ol irreparable harm, immediate danger, or
any other statutory basis for granting reliel ex p(iu'l.‘f?."
19 - a a - a ] am a aa
As set forth in the argurnenl sechon hcrcui, A[Jphcanl has identified that there 15 a lcgm.tnalc
20
qucsliun of law as to whether App]icant 15 cunst.ilut.iuna]ly catitled to a 1'1:3151‘1g before the BCC
21
2 revokes their license to Upcrmc their cannabis Lc:sl_ing laburalury. Whether Petitoners has a

23 COi‘lsliLuliona]ly [Jrolcclcd propcﬂy rigl‘ll i their state-1ssued cannabis business license 15 a qucstion ol
24 | law and fact propcrly decided within the context of App]icanl’s u.ndcrlying wril pclil.ion. Until such a

25 L‘i.‘[IlC a5 LIIDSC (_11.1(':51_'.101'15 arc I.'CSO].VL‘Cl }Jy 4 court Df CDIII[JCLCHI. iurisdiclion, A[JIJHCHIIL iE S'Llfff_‘l'iilg

26 iIIlIIlCHSLlIﬂ]’JlC CCDIIUIIliC }.'If-.l:l.'IIl iI'l ‘I'JC].Ilg shul dUWIl by RCSPDI’IC]CIIL, iﬂcludi.ug 1.}.'1(‘_'5(‘_‘ fUl.'IIlS Uf
271 . . . . .

1ffCPHIﬂblC llﬂIIIII (1) L].‘IC ].USS ol 9.]1 C:’:li'lilﬂ.bis bLlSiIlCSS evenue W]."IJ.C].'I ].f:lSl. yt:’:l:l.' H.IIIULII'I[CCI Lo sommne $4
28

30
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rnillion do]lars, (2) the ii'mbﬂily to rnainlain posit_ivc cash flow rcsult_ing in banktuplcy, (3) the

2 unknowahle dﬂrnﬂgt lo App]icanl’s business rcpulaliun, brﬂ.ud, and guodwﬂl, (4) the meidental
CCONOIC dmnagt to the polcnugl sudden and m‘lcxpcclcd terrnination of 18 full-time f:rnployccs, and
4 - a - . L) .
(5) the loss of business momentum, (Dec. of L1, § 17.) Further, these harms have been suftered since
5
February 4—for over two weeks, a significant period of business cessation with no end in sight, With
6
7 the threat of insolvcncy lomrﬁng i.tnrncdiﬂlcly over their shuttered Lcsling labomlory busi.ncss,

8 A[Jp].icanl cannol pussibly obtain ﬂpprupriﬂlc reliel on normal court tinelines, In dcrnunslrﬂl_i.ug the
0 above m tus app]icau'oﬂ and the declarations in suppurl Lht:rcuf, App]icanl has made an ﬂppruprialc

10 | affirmnative factual showing, as required by the Rules of Court, to obtam the emergency reliel sought

M1 herein,
2 IV. CONCLUSION
13
For all the reasons givcn 1'1crci1‘1, Petitioners pray that the Court issue a lemnporary prolcct_ivc

14

otrder that:
15
16 1. Respondents BUREAU OF CANNABIS CONTROL (“BCC”) and TAMARA

17 | COLSON (“Colson™), in her official capacity as Acting Chief of BCC, be prohibited from acting

¥ &l

18 | upon Rcspundr:nls

revocation” letter issued on February 4, 2021, purporting to revoke Petitioners’

19 Lhrcc-ycar-old commercial cannabis license to lawfu]ly opcralc a cannabis Lcst_i.ug lﬂboramry, without

20 notice or an opporlmﬁly o be lltﬂ::d, cither belore or afler its a]lcgcd unmediate cffcclivcncss, and
21 . . . g . .

2. RCS[JOI’ldCIILS be ordered 1o remnstate, and LECOgise the O1goig vahdﬂy of the al-issue
2]

license; and

23

3. The Court issue an order 1o show cause, with a l'lcﬂih'lg date and a bric:ﬁ.ug schcdulc:, as Lo
24
25 why a prohibimry prc:].inﬁnary i.ujuncl_ioﬂ prcscwing the statis qio ante should not be issued agﬂinsl

26 Rcspm'ldcnls until resolution of Petitioners’ u.udcrlying wril pcl_il_iun.
7 | /Y

280 ///.
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

4. Alternatively, if the Court does not grant emergency reliel as requested 1n 1-3 above,
Petitioners rcqucsl that the Court issue an order 51‘10rlc1‘151'1g tirme on Pelitioners motion Lot

{JICHIIL‘.[IIHIY iI’liUIlCL"lUI'l Ci'liUiI]."lI'lg RCS[JUII(_:ICIILS fI.'UIIl HCL'.lﬂg 011 L}JIC [JUI[JUI.'LCd ICVUCH&UI’I Uf l.].'lC BCC

HCCIISC.
Respectfully submitted,

Date: February 25, 2021
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Drew M. Sanché

Victoria Verlner,

Altorneys lor Petitioners,

Harrens Lab Inc., and Ming Li, an individual.
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