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i Plaintiff pro se Darryl Cotton hereby files this opposition to defendant Gina M. Austin’s
Motion to Dismiss (the “MTD”) Plaintiff’s First Amended Complaint (the “FAC™) filed by her

attorneys Douglas A. Pettit and Julia Dalzell of Pettit Kohn Ingrassia Lutz & Dolin (“Pettit’s Law

Firm™).
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“One species of fraud upon the court occurs when an “officer of the court’ perpetrates fraud

~1 O

affecting the ability of the court or jury to impartially judge a case.” Pumphrey v. K.W. Thompson
g || Tool Co., 62 F.3d 1128, 1130 (9th Cir. 1995). Austin lied to the jury and the court in Cotton I' on a
g || case-dispositive issue and, thus, committed a fraud on the court that mandates the vacating of the
10 Cotton I judgment for enforcing an illegal contract and being the product of a fraud on the court.

1 In this action, Cotton seeks to vacate the judgment issued in Cotton I' for being procured
12 through, inter alia, multiple acts that constitute a fraud on the court. Those acts include Austin’s
13 perjured testimony in Cotton I that her client, Lawrence Geraci, who had been repeatedly sanctioned

” for his owning of illegal marijuana dispensaries, could lawfully own a cannabis conditional use permit

‘ A (“CUP™) via a fraudulent application submitted in the name of his receptionist, Rebeca Berry, to the
* > City of San Diego (the “City”). (ECF Dock. No. 18 (FAC) at 11 (“Austin, as Geraci's cannabis
o attorney and responsible for the Berry Application, testified in Cotton I that it is not unlawful for
v Berry to have submitted the Berry Application with faise statements.”) (emphasis added).)
18 The MTD, in clear violation of FRCP 11 and § 11 of the FAC, states that “fnfo specific
19 allegations against fAustin] exist in [Cotton’s] First Amended Complaint..” (MTD at 2:23

20 (emphasis added).) Pettit and Dalzell are not stupid, no attorney is that stupid — what are they going
to say in the Reply, they “failed to understand” 4 11 in Cotton’s FAC describing Austin’s perjured

22 testimony? Whatever their pretext, the truth is they chose with malicious intent to file the MTD as a

23\ “sham defense™ 1o deplete my time and resources and with no fear of any serious legal or judicial

24

! “Cotton I’ means Geraci v. Coiton, San Diego Superior Court, Case No. 37-2017-00010073-CU-
23 | BC-22 CTL.

26 |2 As material to this motion, a “sham” action or pleading includes, first, the filing of a single suit that

is “(1) objectively baseless, and (2) a concealed attempt to interfere with the plaintiff's business
relationships.” Freeman v. Lasky, Haas & Cohler, 410 F.3d 1180, 1184 (9th Cir. 2005) (citation and
quotation omitted). Second, “in the context of a judicial proceeding, if the alleged anticompetitive
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1 {| consequence for helping Austin destroy my life and literally stealing from me the value of a cannabis
CUP at my property. Out of sheer greed and jealousy they stole from me and for defending my rights

in a court of law they make me out to be a stupid pro se for calling them out for being the unethical

E VS B v

scumbag attorneys that they are.

The MTD must be denied because it seeks to deceive this Court into ratifying a void judgment

A

that enforces an illegal contract. The Pettit’s Law Firm’s denial of § 11 of the FAC in the MTD is

unjustifiable, frivolous, seeks to perpetuate a fraud on this court and warrants sanctions.

Maierial Summary of the Case

Geraci has been sued and sanctioned at least three times by the City for his

!
o oo ~J o

10 owning/management of illegal marijuana dispensaries at his real properties. Consequently, pursuant
1 to State of California (the “State”) and City laws, regulations and public policies, Geraci cannot own

12112 conditional use permit (“CUP”) or license to operate a legal cannabis dispensary as a matter of law

‘3 (the “Sanctions Issue™).

1 Cotton is the owner-of-record of real property (the “Property”) in the City that qualifies for a

5 cannabis CUP. Geraci, in order to prevent Cotton from selling the Property to a third-party, Chris

Williams (a black man), fraudulently induced Cotton into entering an oral joint venture agreement
16

and promised to provide Cotton, inter alia, a 10% equity position in the CUP as congideration for the

17
: Property (the “JVA™). However, Geraci could not actually honor the JVA because he could not own
|x 1 8
!ﬂ a cannabis CUP because of the Sanctions Issue.
i 19 >

i‘ To unlawfully circumvent the Sanctions Issue, Geraci hired cannabis expert Austin. Austin

20 prepared Geraci’s CUP application at the Property using his secretary, Berry, as a proxy (the “Berry

} 21 Application”). In the Berry Application, in violation of applicable disclosure laws, regulations and

22|l the plain language of the City’s CUP application forms that she certified she understood, Berry

23 knowingly and falsely certified that she is the true and sole owner of the CUP being applied for (the

24 “Berry Fraud” and, collectively with the Sanctions Issue, the “Illegality Issues™).

25

2 behavior consists of making intentional misrepresentations to the court, ltigation can be
deemed a sham if ‘a party’s knowing fraud upon, or its intentional misrepresentations to, the court
97 deprive the litigation of its legitimacy.”” Id. (citation omitted). And, third, a defensive pleading may
also be a sham “because asking a court to deny one’s opponent’s petition is also a form of petition;
78 thus, we may speak of a ‘sham defense’ as well as a ‘sham lawsuit.”” Id (emphasis added).

3-
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1 Cotton discovered the Berry Fraud and demanded that Geraci reduce the JVA to writing.

()

Geraci refused, Cotton then terminated the JVA with Geraci and entered into a written joint venture
agreement with Richard Martin (the “Martin Sale”). The next day, to prevent the Martin Sale, Geraci’s

attorneys from the law firm of Ferris & Britton (“F&B") served Cotton with a sham action, Cotfon I,

0 W

and a recorded lis pendens on the Property (the “F&B Lis Pendens™). The Cotton I complaint denies

-
1
5

the existence of the JVA and is predicated on the false allegation that a three-sentence document,
executed as a receipt by Geraci and Cotton, is a contract for Geraci’s purchase of the Property (the
“November Document™),

At trial in Cotton I, Austin testified that neither of the Illegality Issues barred Geraci’s

e N1 &y L

10 ownership of a cannabis CUP via the Berry Application. That was a blatant lie — a drug dealer can’t

[E " acquire a regulated license via a fraudulent application submitted in the name of his receptionist.

Judge Joel R. Wohlfeil who presided over Cotton I trusted Austin’s factually and legally
. contradicted testimony because he is a biased imbecile of epic proportions that decided to believe her
b based on his personal belief that she is incapable of acting unethically. Wohlfeil’s bias will be the
a subject of numerous publications and a law school article describing the White Privilege that white
15 litigants with white attorneys have before white judges. It is because of idiots like Wohlifeil on the

o 16 bench that smarter, corrupt attorneys like Pettit and Dalzell can file the instant MTD without any

17 factual or legal probable cause and not be worried about any serious legal repercussion.

18
Statement of Facis

191 THE SANCTIONS ISSUE?

20 1. On June 17, 2015, Geraci executed a Stipulated Judgment as a defendant in which he

21 ||judicially admitted that:

ES 7 a. “The address where the Defendants were maintaining a marijuana dispensary business at
! 73 all times relevant to this action is 3505 Fifth Ave, San Diego [the ‘Geraci Property’].”
24 {Request for Judicial Notice (“RIN™) Ne. 1 (the “CCSquared Judgment™) at 4 4.)
s
| 26
27

3 There are other legal actions in which Geraci was sanctioned, for simplicity, Cotton only sets forth
»g || one:

Pl e
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b. “The [Geraci Property] is owned by JL 6" Avenue Property, LLC (JL)... Defendants
GERACI and KACHA are members of JL and hereby certify they have authority to sign
for and bind herein.” (Id. at ] 4-5.)

¢. Geraci and his co-defendants agree to be jointly sanctioned as “civil penalties” the amount

of $25,000. (/d. §17.)
I1. GINA AUSTIN IS AN EXPERT IN LOCAL CANNABIS COMPLIANCE

2. On September 4, 2018, Austin executed a declaration stating: “I am an expert in
cannabis licensing and entitlement at the state and local levels and regularly speak on the topic

across the nation.” (RIN No. 2 (Austin Decl.), ] 2 (emphasis added).

IIT. NEGOTIATIONS FOR THE PROPERTY AND THE NOVEMBER DOCUMENT

Per Geraci’s sworn declaration:*

3. “In approximately September of 2015, I began lining up a team to assist in my efforts
to develop and operate a [dispensary] in the [City].” (RJN No. 3 (Geraci Decl.) at § 2.)

4. “1 hired... design professional, Abhay Schweitzer of TECHNE[,] a public affairs and
public relations consultant with experience in the industry, Jim Bartell of Bartell & Associates. In
addition, I hired a land use attorney, Gina Austin of Austin Legal Group.” (Id))

5. “In approximately June 2016, [I was introduced to the Property] as a potential site for
acquisition and development for use and operation as a [dispensary].” (Id. at § 3.)

6. “[fln approximately mid-July 2016... I expressed my interest to Mr. Cotton in
acquiring his Property if our further investigation satisfied us that the Property might meet the
requirements for {a dispensary] site.” (/d.)

7. “On November 2, 2016, Mr. Cotton and [ executed [the November Document.]” (Jd.
atq5s.)

8. “After we signed the [November Document], Mr. Cotton immediately began attempts
to renegotiate our deal for the purchase of the Property. This literally occurred the evening of the day

he signed the [November Document].” (/d. at 9 10.)

% Cotton does not agree with the facts alleged in Geraci’s declaration, Cotton’s point in using Geraci’s
declaration is that even if everything he says is assumed to be true, he fails to state a cause of action.

-5-
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f‘ 1 9. “On November 2, 2016, at approximately 6:55 p.m., Mr. Cotton sent me an email,

2 || which stated:

3. 3 Hi Larry, |]] Thank you for meeting today. Since we [executed] the Purchase Agreement
i 4 in your office for the sale price of the property 1 just noticed the 10% equity position in
‘ the dispensary was not language added into that document. 1 just want to make sure that
5 we're not missing that language in any final agreement as it is a factored element in my
decision to sell the property. I’ll be fine if you simply acknowledge that here in a reply.”
_ 6
g . . (The “Request for Confirmation™) (/d. at ¢ 10 (emphasis added).)’
10.  “I responded from my phone ‘Ne no problem at all.”” (The “Confirmation Email™)
8
{{d. (emphasis added).)
9
11, “The next day I read the entire email and I telephoned Mr. Cotton because the total
10
purchase price I agreed to pay for the subject property was $800,000 and I had never agreed to provide
11],. . e .
. him a 10% equity position in the dispensary as part of my purchase of the property.” (Jd.)
! 12 12, “Mr. Cotton's response was {o say something to the effect of ‘well, you don't get what
13 you don't ask for.” He was not upset and he commented further to the effect that things are ‘looking
14 pretty good-we all should make some money here.” And that was the end of the discussion.” (The
15 Y “Disavowment Allegation™) (Jd4.).
16 13. Geraci has no evidence that Cotton mutually assented to the Request for Confirmation

17 libeing - in contradiction of its plain, clear and unambitious language - a renegotiating (or

|

18 || “extortionate™) tactic to acquire a 10% equity position in the CUP that the parties had not agreed to.
19 il (See, gen., id.)

20 14. Geraci has no evidence that Cotton mutually assented to the Confirmation Email being
21 || sent by mistake and it having no legal effect other than his own self-serving testimony that the

77 || Disavowment Allegation took place. (See, gen., id.)

1 23 ||IV.  THE BERRY FRAUD

i
24 15. On October 31, 2016, Berry submitted the Berry Application to the City.
25

26

27 >The Geraci declaration incorrectly quotes the Request for Confirmation Email as stating “examined,”
when in fact it said “executed.” It is outside the scope of this Opposition to address, but it was a
58 purposeful misstatement to confuse Judge Wohlfeil, which it did.

;51
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16.  Austin personally reviewed and commented on the Berry Application before it was

2 || submitted to the City. (RJN No. 4 at Trial Ex 35-004.)
3 17.  The Berry Application included Form DS-318 (Ownership Disclosure Statement (RJN
4 || No. 6)) and Form DS-3032 (General Application (RIN No.5)).
5 18.  Inthe General Application, Berry certified the following to be true:
6 I certify that [ have read this application and state the above information is correct, and
that I am the property owner, authorized agent of the property owner, or other person
7 having a legal right, interest, or entitlement to the use of the property that is the subject
of this application (Municipal Code Section 112.0102). I understand that the applicant
is responsible for knowing and complying with the governing policies and regulations
9 applicable to the proposed development or permit.
10 || (RIN No. 5.)
11 19.  The Ownership Disclosure Statement required Berry to provide a list that:
12 .. must include the names and addresses of all persons who have an interest in the
property, recorded or otherwise, and state the type of interest {(e.g., tenants who will
13
benefit from the permit, el individuals who own the property).
14
(RIN No. 6) (emphasis added).
i5 . .
20.  Berry did not disclose Geraci in any capacity in the Berry Application as required by
16 the plain language of the Ownership Disclosure Statement. (See id.)
17 21.  Berry testified at trial in Cotfon [ that the failure to disclose Geraci was purposeful and
18 purportedly because Geraci was an Enrolled Agent with the IRS. (RJN No. 7 at 193:15-194:5
19 (transcript of Berry’s testimony at Cotton I trial.)
20
V. AUSTIN’S TESTIMONY AT THE COTTON I TRIAL
21 22.  Austin testified at the Cotion I trial.
22 23.  Regarding the City’s disclosure requirements, Austin testified at trial in Cofton I that
23 || she was not aware of the judgments against Geraci (i.e. the CCSquared Judgment). (RJN Ex. 8
24 1at 50:1-7)
25 24,  Austin also testified that the City does not bar any individuals from acquiring a
26 || cannabis CUP. (Id. at 47:10-14 (“[Question:] You are aware that certain people are not eligible for
27 || or are barred from obtaining certain CUPs. Correct? [Answer:] Not at the city level, but at the state
28 || level, yes.”).) |

-7-
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25.  Then, after being confronted with form DS-318 from the Berry Application,
requiring Berry to provide a list of all persons who have an interest in the Property, Austin was asked
why “after reading that, why [did] it seem unnecessary to list Mr. Geraci?” (Id. at 51:25-26.) Austin
testified: “T don’t know that it - - it was unnecessary or necessary. We just didn’t do it.” (Id. at
51:27-28 (emphasis added).)

26. In regard to state disclosure requirements, Austin testified that the CCSquared
Judgment, if true, would not bar Geraci from lawfully owning a cannabis license pursuant to the Berry

Application (the “Sanctions Issue™). (RJN Ex. 8 at 56:16-57:3.)

VI. THE FAC AND THE MTD

27.  On May 13, 2020 Cotton filed the FAC that included the following allegations against
Austin:

a. “Ausiin, as Geraci's cannabis attorney and responsible for the Berry Application,
testified in Cotfon Ithat it is not unlawful for Berry to have submitted the Berry Application with false
statements.” (Docket No. 18 (FAC), § 11.) |

b. “Austin's success is not because she is a legal genius, but because she engages in and
ratifies unlawful actions against the competition, such as filing sham lawsuits like Cotton 1.” (Id., §
59.)

28.  On May 27, 2020, the MTD was filed without addressing Austin’s testimony or
whether Cotton I is a sham.

29.  The MTD is itself a sham and focuses on the procedural history of the case and begs
this Court to get angry at Cotton being angry at it for not realizing that Geraci and his attorneys are
imbeciles who deceived Judge Wohlfeil. Why does Pettit’s Law Firm not argue the merits and instead
seek to make this Court emotional and rely on its bias against litigants making allegations of judicial
bias? Because Pettit’s Law Firm is an unethical firm like their clients who service drug dealers and
all they care about winning — not facts, the law and certainly not justice. To that end, the Pettit’s Law
Firm makes the following statements in the MTD:

a. “Plaintiff, upset with his mounting losses, continually amends his pleadings to include

every individual remotely involved in any one stage of his countless litigation efforts.” (ECF No. 24
(MTD) at 2:15-17.)
-8-
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b. “No specific allegations against Defendant exist in this [FAC], and Plaintiff cannot
incorporate by reference any prior complaints or allegations.” (/d. at 22-24.)

c. “Plaintiff’s FAC fails to state a claim against Defendant and is entirely devoid of any
facts. Therefore, Defendant moves to dismiss Plaintiff*s FAC. Plaintiff has been relentless in filing
baseless suits, bar complaints, and judicial complaints. Plaintiff’s ongoing harassment should
end.1No claims have merit and every prior complaint has been dismissed. Plaintiff therefore should
not be given leave to amend.”

30.  These are conclusory statements that do not address the merits of Cotton’s causes of]
action against Austin for perjury or Coiton I failing to state a cause of action for breach of contract
because it lacks mutual assent.

31.  The MTD does not address the lliegality Issues.

Legal Standard

A complaint must plead sufficient factual allegations to “state a claim to relief that is plausible
on its face.” Ashcroft v. Ighal, 556 U.S. 662, 678 (2009) (internal quotation marks and citations
omitted). “A claim has facial plausibility when the plaintiff pleads factual content that allows the court
to draw the reasonable inference that the defendant is liable for the misconduct alleged.™ /d.

“A Rule 12(b)(6) dismissal may be based on either a ‘lack of a cognizable legal theory’ or ‘the
absence of sufficient facts alleged under a cognizable legal theory.”” Joknson v. Riverside Healthcare,
534 F.3d 1116, 1121 (9th Cir. 2008) (quoting Balistreri v. Pacifica Police Dep't, 901 ¥.2d 696, 699
(9th Cir. 1990)). Here, Cotton does not just allege, he provides the law and Austin’s testimony proving

she lied and committed a fraud on the court.

ARGUMENT

I MATERIAL STATE AND CITY LAWS AND REGULATIONS

A, GENERAL CITY CUP APPLICATION REQUIREMENTS

Since August 1993, SDMC § 11.0401 has prohibited the furnishing of false or incomplete

information in any application for any type of permit or CUP from the City. (See SDMC § 11.0401(b)

(*No person willfully shall make a false statement or fail to report any material fact in any application

9.
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for City license, permit, certificaie, employment or other City action under the provisions of the
[SDMC].”).) |

SDMC § 11.0402 provides that “[wlhenever in [the SDMC] any act or omission is made
unlawtul, it shall include causing, permitting, aiding or abetting such act or omission.”

SDMC § 121.0302(a) provides that: “It is unlawful for any person to maintain or use any
premises in violation of any of the provisions of the Tand Development Code, without a required
permit, confrary to permit conditions, or without a required variance.”

The Land Development Code consists of Chapters 11 through 14 of the SDMC {encompassing
§§ 111.0101-1412.0113). (SDMC § 111.0101(a).)

The City’s General Application for CUP applications requires - and cites SDMC § 112.0102
- that an applicant certify they are the owner, an agent of the owner, or a person having a legal right
to the property on which the CUP application is filed on.

SBMC § 121.0311 states as follows: “Violations of the Land Development Code shall be

treated as strict liability offenses regardless of intent.” (Emphasis added.)

B. CANNABIS CUP APPLICATION REQUIREMENTS®

SDMC § 42.1502 defines a “cannabis outlet” (ie., a dispensary) as a “retail establishment
operating with a Conditional Use Permit in accordance with... retailer licensing requirements
contained in the California Business and Professions Code {("BPC”)] sections governing cannabis
and medical cannabis.” (Emphasis in original.)

BPC § 26057 (Denial of Application) provides as follows:

{a) The licensing authority shall deny an application if... the applicant... do[es] not
qualify for licensure under this division.

(b) The licensing authority may deny the application for licensure or renewal of a state
license if any of the following conditions apply.

(1) Failure or inability to comply with the provisions of this division, any rule or
regulation adopted pursuant to this division. ..

® The Berry Application was originally a medical cannabis CUP application that was converted to a
for-profit cannabis retail CUP application during the course of Cotton 1. Throughout the Course of
Cotton 1, various cannabis laws and regulations at the State and City level were applicable to
medical and non-medical applications that changed over time. For simplicity, Petitioners focus on
the primary State statute that applied when the Cotron I judgement was issued, BPC § 26057,

-10-
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(3) Failure to provide information required by the licensing authority.

(7) The applicant, or any of its officers, directors, or owners, has been sanctioned
by a licensing authority or a city, county, or city and county for unauthorized
commercial cannabis activities... in the three years immediately preceding the date
the application 1s filed with the licensing authority.

BPC § 26057(a),(b)(1)(3X7) (emphasis added).

I. THE FAC STATES A CLAIM AGAINST AUSTIN FOR COMMITTING PERJURY IN COTTON I THAT
CONSTITUTES A FRAUD ON THE COURT AND UPON FLORES.

“One species of fraud upon the court occurs when an ‘officer of the court’ perpetrates fraud
affecting the ability of the court or jury to impartially judge a case.” Pumphrey, 62 F.3d at 1130.

Austin committed perjury before Judge Wohlfeil and the jury at the trial of Cotfon I about the
case-dispositive issue of the legality of Geraci’s ownership of a cannabis CUP via the Berry

Application.

A. THE SANCTIONS ISSUE

Geraci was sanctioned on June 17, 2015 in the CCSquared Judgment for “maintaining” an
illegal dispensary at the Geraci Property. At trial in Cotfon I, Geraci lied and said he has never
operated a dispensary. Even assuming his judicial admissions in the Stipulated Judgment did not
directly contradict his testimony, as a co-owner of JL he is still liable. “[A]s the owner of the [Geraci
Property] where an illegal marijuana facility was operating, [Geraci is] strictly liable for the offense,
regardless of his knowledge, intent, or active participation in the operation. [Citations.]” City of San
Diegov. Medrano, DO71111, at *7 (Cal. Ct. App. Aug. 2, 2017) (unpublished); see People v. Superior
Court of L.A. Cnty., 234 Cal.App.4th 1360, 1385 (Cal. Ct. App. 2015) (“[Party’s] claim that he lacked
knowledge that there was a marijuana facility on his property lacks merit as violation of [the Los
Angeles Municipal Code] section 12.21A.1(a) is a strict liability offense.”).

Pursuant to BPC § 26057(a),(b)(7), applicable to all cannabis CUP applications with the City
(see SDMC § 42.1502), Geraci was barred from owning a cannabis CUP until June 18, 2018.

The Berry Application was submitted on October 31, 2016. Therefore, setting aside other
arguments, because the November Document’s object is Geraci’s ownership of a cannabis CUP,

which is illegal, it is void and unenforceable. Consul Ltd. v. Solide Enterprises, Inc., 802 F.2d 1143,

-11-
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1148 (9th Cir. 1986) (“A coniract to perform acts barred by California's licensing statutes is illegal,
void and unenforceable.™).

Austin is a cannabis expert in local compliance laws, Austin knows the strict liability nature
of willfully lying in cannabis CUP applications. Austin’s testimony that she was not aware of the
CCSquared Judgment and inability to articulate an explanation for failing to disclose Geraci in the
Berry Application (i.c., “We just didn’t do it.”) not only insults the intelligence of the judiciary, it

removes any presumption of integrity that she is afforded as an attorney with a license to practice law.

A. THE BERRY FRAUD

Austin/Berry’s failure to disclose Geraci in the Berry Application:

(i) violates the plain and clear requirement set forth in the Ownership Disclosure Form
requiring a list of all parties with an interest in the CUP or the Property (required pursuant to SDMC
§ 112.0102 as cited to in the Ownership Disclosure Form),

(it) violates SDMC § 11.0401 (prohibiting willful false statements in CUP applications);

(iii) makes Austin, Geraci, Berry, Bartel]l and Schweitzer jointly liable pursuant to SDMC §
11.0402 (joint liability for aiding & abetting) for which there can be no excuse as the violations are
treated as strict liability offenses regardless of intent pursuant to SDMC § 121.0311; and

(iv) violates BPC § 26057(b)(3) (“The applicant has failed to provide information required by
the licensing authority.”). See Cal. Code Regs. tit. 16 § 5003(b)(1) (defining “Owner” for purposes
of cannabis applications as, infer alia, a “person with an aggregate ownership interest of 20 percent
or more in the person applying for a license or a licensee™).

In Homami, the court declined to enforce an oral contract that provided that a buyer of real
property would pay interest sectetly to the seller in order to allow the seller to avoid declaring interest
income and thus to evade required taxes. Homami v. Iranzadi, 211 Cal.App.3d 1104.

In reaching its decision, the court identified a “group of cases... involv[ing] plaintiffs who
have attempted to circumvent federal law. Generally, these cases arise where nonveterans seek to
obtain government benefits and entitlements available to veterans only, either by setting up a
sirawman veteran or otherwise by falsifying documents.” Homami at 1110.

Here, siiniiarly, Geraci used his secretary Berry as a strawman, or rather a strawwoman, to

unlawfully acquire a cannabis CUP that he could not own in his own name. And he did so via a

-12-

ORDER GRANTING DEFENDANTS’ MOTION TO DISMISS PLAINTIFFS” COMPLAINT
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1 || fraudulent application that violated clearly applicable State and City laws and regulations requiring

2 || the disclosure of Geraci. This was done at Austin’s legal advice.

3 Therefore, even setting aside the Sanctions Issue, the Cotfon [ judgment is void because in

4 || direct contravention of Austin’s testimony, Geraci cannot own a cannabis permit via the Berry
5 || Application because of the Berry Fraud. “To permit a recovery here on any theory would permit
6 [Geraci, Austin and their conspirators] to benefit from [their] willful and deliberate flouting of [the]
7

law{s] designed to promote the general public welfare. This cannot be contenanced by the courts.”

Id. at 1110 (quoting May v. Herron,.127 Cal.App.2d 707, 712 (Cal. Ct. App. 1954) {emphasis added)).

8
i
E- 9 B. AUSTIN COMMITTED PERJURY ABOUT THE ILLEGALITY ISSUES AND THUS COMMITTED A
| 10 FRAUD ON THE COURT
11 “Perjury constitutes fraud on the court only in special situations, such as when an officer of]

f 12 || the court commits the perjury or the perjury prevents a critical issue or piece of evidence from coming
13 || before the court. {Citations.|” Myser v. Tangen, No, C14-0608JLR, at *12 (W.D. Wash. Feb. 5, 2015).
14 Austin’s testimony regarding the Illegality Issues was case-dispositive. Because of her
15 || testimony, Judge Wohlfeil sent the breach of contract cause of action to the jury implicitly finding

- 16 || that Geraci can lawfully own a cannabis CUP via the Berry Application even in light of the Illegality

i3 for over three years because he is too stupid and lazy to check applicable laws and regulations.

Ii. COTTON AGREES THAT THE DECLARATORY RELIEF CAUSE OF ACTION IS INADEQUATELY
19 || PLED AND REQUESTS LEAVE OF THE COURT TO FILE AN AMENDED COMPLAINT.

: ‘ 17 || Issues. Austin is a liar and Wohlfeil is a biased imbecile who is responsible for subjecting me to hell
%

m 20
Fg As set forth above, Austin is a despicable liar that contributed to the set of events that have led
21 : L L

Judge Wohlfeil to entering a judgment enforcing an illegal contract. But that does not change the facts,

22 . . . o . e
she lied, she committed perjury, and as an officer of the court testifying on case-dispositive issues,

rf' 23 I} such constitutes a fraud on the court.

24 Pettit’s Law Iirm’s attorneys, again, are not stupid. They filed the MTD with no factual or

25 legal justification to lie and state that Cotton made no factual allegations against Austin. Cotton

26

requests that he be granted leave to amend his complaint to amend his declaratory relief cause of

i
f
|

27 || action and to add Pettit’s Law Firm as named defendants for abuse of process and conspiring with

28 || Austin to deceive this Court to continue to ratify an illegal contract that they know was procured
13-
ORDER GRANTING DEFENDANTS’ MOTION TO DISMISS PLAINTIFFS’ COMPLAINT
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through their client’s fraud on the court. And for ratifying Geraci/Austin’s conspiracy to deprive me

of my constitutional right to an impartial trial before an impartial adjudicator.

PETTIT’S LAW FirM® MTD COMMENTS

In the MTD, Pettit’s Law Firm argues that I “had every opportunity to use the correct forum
and continue through the appeal process.” That is false. An appeal would have cost me $200,000 per
attorney Kelly Woodruff of the California Appellate Law Group. I DON'T HAVE $200,0001

I DON'T HAVE $200,000 BECAUSE OF SCUMBAG ATTORNEYS LIKE AUSTIN,
PETTIT AND DALZELL WHO HAVE DEPLETED MY CAPITAL AND ACCESS TO CAPITAL
OVER THE COURSE OF YEARS WITH FRIVOLOUS LAWSUIT AND FILINGS LIKE THIS
MTD.

Pettit and Dalzell go on to argue that “Leave to amend should not be granted when there is any
indication of bad faith, undue delay, prejudice, or fuiility. Stone v. Baum, 409 F. Supp. 2d 1164 (2005).
All factors are present here.” (ECF No. at 9:5-7.)

Pettit and Dalzell are unethical attorneys - they filed a frivolous MTD and then they accuse
me of “bad faith” and “prejudice”? They are human scum! I hope one day that one of their vicims
destroys their lives and everything that they love and care about so they live in daily agony and they
understand what it is like to unjustifiably lose everything. And then when they seek legal redress the
very people who violated them make them out to be emotional litigants whose arguments are driven
by emotion and not facts. They are worse than Geraci and Austin. They are nothing more than
ambulance chasing atiorneys that will do anything for money without any regard for the facts or law
— like this case, completely ignoring my allegations in the FAC to force me to undertake the cost and
expense of preparing this opposition. DAMN YOU PETTIT AND DALZELL. One day you will be
exposed and all your victims will hold you to account for your unlawful and unethical actions and the
pain you willfully and evilly cause. It is amazing that ail you attorneys think you can break the law
and that because judges are too stupid, corrupt, incompetent or due to public policy reasons are unable
to do anything about it that you think people will just allow you to screw them over and steal from
them. People are not dogs to be kicked and spit on with impunity. There are times where there are
things worth fighting and dying for in life. To me this represents one of those times.

-14-
ORDER GRANTING DEFENDANTS’ MOTION TO DISMISS PLAINTIFFS” COMPLAINT
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CONCLUSION

In 1944 in Hazel Atlas the United States Supreme Court heid that courts have not only the

P
N

power but the “duty” to take corrective action when fraud upon the court occurs. Hazel-Atlas Co. v.
4 Hartford Co., 322 U.S. 238, 249-50 (1944) (“We hold, therefore, that the Circuit Court on the record
%i * here presented had both the duty and the power to vacate its own judgment and to give the District
Y Court appropriate directions”) (fn. ommitted; Emphasis added).

Attorneys from day one of law school are governed by the honor code. That is later codified

~1 o ta

#

into the rules of procedure, evidence and ethical rules of professional responsibility under which all
attorneys practice law. Judges generally accept as true the written and oral representations of attorneys
because the attorneys are officers of the court and it is their duty to be truthful with the court.

Once fraud upon the court occurs, the court is not required to examine the effect that such

1} conduct might have had on the uitimate judgment, but rather the court in fact has a “duty” to take

12 || corrective action when fraud upon the court occurs. /d. From the attorneys viewpoint the rule should

13 || always be "if you lie, you lose".
14 (eraci is a drug dealer because he has been sanctioned for ilegal commercial marijuana sales.
15 || Austin sought to help him acquire a cannabis CUP via a fraudulent application in violation of the law. |

16 || When the fraud was exposed and litigation ensured, she lied about the law to Judge Wohlfeil as a

17 || “cannabis expert” at trial. Judge Wohifeil is an imbecile who did not check the law and entered a

18 || Judgment in violation of the law that enforces an illegal contract. Now, Pettit’s Law Firm defends

b
i

19 || Austin and seeks to perpetuate the criminal conspiracy effectuated in Cotton I upon this Court.
20 Cotton requests that the Court deny the MTD, grant Cotton leave to amend his complaint, and
1 award Cotton sanctions for Pettit’s Law Firm frivolous filing of the MTD.
22
27 Dated: April 29, 2020
i 24
f.i‘:
' 25 /S
Darryl Cotton
26
27
28

; -15-
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Darryl Cotton

6176 Federal Blvd.

San Diego, CA 92114
Telephone: (619) 954-4447

Plaintiff Pro Se

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

DARRYL COTTON,
Plaintiff,

Case No. 3:18-cv-00325-BAS-DEB

vs. REQUEST FOR JUDICIAL NOTICE

)
)
)
)
CYNTHIA BASHANT, an individual; %
JOEL WOHLFEIL, an individual; LARRY
GERACI, an individual, REBECCA
BERRY, an individual; GINA AUSTIN, an )
individual, MICHAEL R. WEINSTEIN, an )
individual, JESSICA MCELFRESH, an
individual; and DAVID DEMIAN, an
individual

H.ea_rin%\]Date: July 13,2020
Time: NA )

Judge: Hon. Cynthia Ann Bashant
Courtroom:

S it N et ot ot g’ gt

Memorandum of Points and Authorities ISO Plaintiffs’ Ex Parte Application for Injunctive Relief
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! Plaintiff hereby requests that this Court take judicial notice of the documents
2 described below and the copies thereof attached hereto in support of his Opposition to
tﬁi 3 Motion Defendant Gina Austin’s Motion to Dismiss |
4 4 The documents listed below and attached hereto as RIN Exhibits Nos. 1-7
> conformed copies of pleadings and other papers filed in Geraci v. Cotton, et al., San Diego
E 6 Superior Court Case No. 37.2017-10073-CU-BC-CTL (“Cotion I") and other cases
’ named herein which are currently pending in and/or were previously adjudicated by the
8 San Diego County Superior Court. This Court may properly take judicial notice of these
? exhibits pursuant to Federal Rules of Evidence, Rule 201.
10
11
i 12 RJN
{Jj ;5 1l NO DOCUMENT TITLE/DESCRIPTION
14
1 1 Stipulation for Entry of Final Judgment and Permanent Injunction; Judgment |-
15 ;
Thereon [CCP § 664.6] filed and entered on June 17,2014 in case entitled Cify
16 of San Diego v. CCSquared Wellness Cooperative, et al., San Diego Superior
17 Court Case No. 37-2015-00004430-CU-MC-CTLReporter’s
B 18 2 | Supplemental Declaration of Gina M. Austin for September 7, 2018 Hearing
B% 19 filed on September 4, 2018 in the case entitled Razuki v. Malon, et. al., San
i 20 Diego County Superior Court Case No. 37-2018-00034229-CU-BC-CTL
| 21 3 | Declaration of Larry Geraci in Opposition to Defendant Darryl Cotton’s Motion
to Expunge Lis Pendens filed in Cotton 1 on April 10,2018
i’ 22
| 73 4 | Cotton I Trial Exhibit 35 — Email from Gina Austin to Abhay Schweitzer on
” October 27, 2016 at 4:57 p.m.
Eﬂ‘ 25 5 | Cotton I Trial Exhibit 35-004 — City of San Diego Department of Development
% Services Form DS-3032 —General Application for Conditional Use Permit
26 (CUP) 0f 6176 Federal Boulevard, San Diego, CA, Project No. 520606 exccuted
27 on October 31, 2016 by Rebecca Berry as President
28
2
;) REQUEST FOR JUDICIAL NOTICE IN SUPPORT OF PLAINTIFFS’
| OPPOSITION TO DEFENDANT GINA AUSTIN’S MOTION TO DISMISS
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ﬁ‘I)N DOCUMENT TITLE/DESCRIPTION
6 | Cotton I Trial Exhibit 30-001 — City of San Diego Department of Development
Services Form DS-318 — Ownership Disclosure Statement for CUP Application
of 6176 Federal Boulevard, San Diego, CA, Project No. 520606 executed on
October 31, 2016 by Rebecca Berry as President
7 | Reporter’s Transcript of Proceedings [at Trial] July 8, 2019 in Cotton I, Excerpt
of Testimony of Rebecca Berry.
8 | Reporter’s Transcript of Proceedings [at Trial] July 8, 2019 in Cotfon I, Excerpt
of Testimony of Gina Austin.
Dated:

June 29, 2020 DARRYL CQ TO.

Plaintiff In Propria Persona,

3

REQUEST FOR JUDICIAL NOTICE IN SUPPORT OF PLAINTIFFS’
OPPOSITION TO DEFENDANT GINA AUSTIN’S MOTION TO DISMISS




Case 3:18-cv-00325-BAS-DEB Document 27 Filed 06/29/20 PagelD.1971 Page 19 of 89

I
P

EXHIBIT 1



B
b
ke
|

Case, 3:18-cv-00325-BAS-DEB Document 27 Filed 06/29/20 PagelD.1972 Page 20 of 89

WO ~r ;v o Rl W N e

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

No Fee GC §6103

E

_JUN 1 7 2016

!
A L
lari ot tha SupsriECuun D

JUN 17 2015

By: H, cHavaR
5 JUR 1T BECRADY

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN DIEGO

CITY OF SAN DIEGO, a municipal Case No. 37-2015-00004430-CU-MC-CTL

corporation,

STIPULATION FOR ENTRY OF FINAL
Plaintiff, . JUDGMENT AND PERMANENT

‘ INJUNCTION; JUDGMENT THEREON

V. [CCP § 664.6]

CCSQUARED WELLNESS COOPERATIVE,| IMAGED FILE
a California corporation;

BRENT MESNICK, an individual;

JL INDIA STREET, LP, formerly known as JL
INDIA STREET, LLC;

JEFFREY KACHA, an individual; and

DOES 1 through 50, inclusive,

Defendants.

1. Plaintiff, City of San Diego, a municipal corporation, appearing by and through its
attorneys, Jan 1. Goldsmith, City Attorney, and Marsha Kerr, Deputy City Attorney; and
Defendants, JL INDIA STREET, LP, formerly known as JL INDIA STREET, LLG; J EFFREY
KACHA; and LAWRENCE E. GERACI, aka LARRY GERACI (Doe 1) (collectively,
“Defendants™), appearing by and through their attorney, Joseph Carmellino, Esq., enter into the
following Stipulation for Entry of Final Judgment (Stipulation) in full and final seitlement of the
above-captioned case without trial or adjudication of any issue of fact or law, and agree that a
final judgment may be so entered.

[

LACEIACASE ZNVIS02, mk\Pleadings\etip property owners.docx i
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2. The parties to this Stipulation are parties in two civil actions pending in the Superior
Court of the State of California for the County of San Diego. It is the intention of the parties that
the terms of this Stipulation constitute a global settlement of the following cases:

a. City of San Diego v. CCSquared Wellness Cooperative, et al., Case No. 37-2015-
00004430-CU-MC-CTL.

b. City of San Diego v. LMJ 35" Street Property LP, et al., Case No. 37-2015-
000000972.

3. The parties wish to avoid the burden and expense of further litigation and accordingly
have determined fo compromise and settle their differences in accordance with the provisions of |
this Stipulation. Neither this Stipulation nor any of the statements or provisions contained her_ein
shall be deemed to constitute an admission or an adjudication of any of the allegations of the
Complaint. The parties to this Stipulation agree to resolve this action in its entirety as fo them and
only them by mutually consenting fo the entry of this Stipulation in its Entirety and Permanent
Injunction by the Superior Court.

4. The address where the Defendants were maintaining a marijuana dispensary business
at all times relevant to this action is 3505 Fifth Avenue, San Diego, also identified as Assessor’s
Parcel Number 452-407-17-00 (PROPERTY). The PROPERTY is currently owned by JL INDIA
STREET, LP, formerly known as JL. INDIA STREET, LLC.

5. The legal description of the PROPERTY is:

Fot 3 in block 45 of loma grande, in the city of San Diego, County of San

Diegp, State of California, according to Map thereof No. 692, filed in the

Office of the County Recorder of San Diego County, November 23, 1891.

6. This action is brought under California law and this Court has jurisdiction over the
subject matter, the PROPERTY, and each of the parties to this Stipulation.

INJUNCTION

7. The provisions of this Stipulation are applicable to Defendants, their successors and
assigns, agents, ofﬁcers, employees, representatives, and tenants, and all persons, corporations or
other entities acting by, through, under or on behalf of Defendants, and all persons acting in

concert with or participating with Defendants with actual or constructive knowledge of this

LACEINCASE.ZNV 1802, mi\Pleadingststip propeny owntrs.docx 2
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Stipulation and Injunction. Effective immediately upon the date of entry of this Stipulation,
Defendants and all persons mentioned above are hereby enjoined and restrained pursuant to San
Diego Municipal Code (SDMC) sections 12.0202 and 121.0311, California Code of Civil
Procedure section 526, and under the Court’s inherent equity powers, from engaging in or
performing, directly or indirectly, any of the following acts:

Keeping, maintaining, operating or allowing any commercial, retail, collective,
cooperative or group establishment for the growth, storage, sale or distribution of marijuana,
including, but not limited to, any marijuana dispensary, collective or cooperative organized
anywhere in the City of San Diego without first obtaining a Conditional Use Permit pursuant to
the San Diego Municipal Code.

COMPLIANCE MEASURES

DEFENDANTS agree to do the following at the PROPERTY:

8. Immediately cease maintaining, operating, or allowing any commercial, retail,
collective, cooperative, or group eétablishment for the growth, storage, sale, or distribution of
marijuana, including but not limited to any marijuana dispensary, collective, or coopérativc
organized pursuant to the California Health and Safety Code.

9, The Parties acknowledge that where local zoning ordinances allow the operation ofa
marijuana dispensary, collective or cooperative as a permitted use in the City of San Diego, then
Defendants will be allowed to operate or maintain a marijuana dispensary, collective or
cooperative in the City of San Diego as authorized under the law after Defendants provide the
following to Plaintiff in writing:

a. Proof that the business location is in compliance with the ordinance; and

b. Proof that any required permits or Hcenses to operate a marijuana dispensary, ‘
collective or cooperative have been obtained from the City of San Diego as
required by the SDMC.,

10. Within 24 hours from the date of signing this Stipulation, remove all signage from
the exterior of the premises advertising a marijuana dispensary, including but not limited to,
signage advertising CCSquared Wellness Cooperative or CCSquared Storefront.

LACE(ACASE.ZN| 802.mi\Pleadingshstip property ownsrs.doex 3
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11. No later than 48 hours from signing this Stipulation cease advertising on the
internet, magazines or through any other medium the existence of CCSquared Wellness
Cooperative or CCSquared Storefront at the PROPERTY.

- 12. No later than 48 hours from signing this Stipulation remove all fixtures, items and
property associated with a marijuana dispensary business from the PROPERTY.

13, Within one week of signing this Stipulation, Defendant will contact City zoning
investigator Leslie Sennett at 619-236-6880 to schedule an inspection of the PROPERTY.

MONETARY RELIEF

14, Defendants, jointly and severally, shall pay Plaintiff City of San Diego, for
Development Services Department, Code Enforcement Section’s investigative costs, the amount
0T $2,438.03. All other attorney fees and costs expended by the parties in the above-captioned
case are waived by the parties. The parties agree that payment in full of the monetary amount
referenced as investigative costs is applicable to and satisfies payment of investigative costs for
both cases referenced in paragraph 2 above. |

15. Defendants shall jointly and severally pay to Plaintiff City of San Diego civil penalties
in the amount of $75,000, pursuant to SDMC section 12.0202(b) in full satisfaction of all claims
against Defendants arising from any of the past violations alleged by Plaintiff in this action.
$37,500 of these penalties is immediately suspended. Payment in the amount of $37,500 in
civil penalties plus $2438.03 in investigative costs referenced in paragraph 14, totaling
$39,938.03, shall be made in 24 monthly installments of $1,664.09 each beginning on or before
June 5, 2015, and continuing on the fifth of each successive month until paid in full. Receipt of
Defendants’ initial monthly payment of $1,664.09 on June 4, 2015 is acknowledged. The parties
agree that payment in full of the monetary amounts referenced as civil penalties is applicable to
and satisfies payment of civil penalties for both of the cases referenced in paragraph 2 above. All
payments shall be made in the form of a certified check payable to the “City of San Diegoe,” and
shall be mailed or personally delivered to the Office of the City Attorney, 1200 Third Avenue,

Suite 700, San Diego, CA 92101, Attention; Marsha B. Kerr.
i

LACEUNCASE.ZN'ISb2 mbFlesdingsatip progedy ovners.docsStipalati 4
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1 16, The suspended penalties shall only be imposed if Defendants fail to comply with the
2| terms of this Stipulation. Plaintiff City of San Diego agrees to notify Defendants in writing if
3}| imposition of the penalties will be sought by Plaintiff and on what basis.
4 ENFORCEMENT OF JUDGMENT
5 17. In the event of default by Defendants as to any amount due under this Stipulation, the
?i 6!| entire amount due shail be deemed immediately due and payable as penaities to the City of San
7|| Diego, and Plaintiff shall be entitled to pursue any and all remedies provided by law for the
8{| enforcement of this Stipulation. Further, any amount in default shall bear interest at the prevailing
9|| legal rate from the date of default until paid in full. Service by mail shall constitute sufficient
10| notice for all purposes.
11 18. Nothing in this Stipulation shall prevent any party from pursuing any remedies as

provided by law to subsequently enforce this Stipulation or the provisions of the SDMC,

e
-
Y

[y
[#%]

including criminal prosecution and civil penalties that may be authorized by the court according

[
o8

to the SDMC at a cumulative rate of up to $2,500 per day per violation occurring after the

iz
th

execution of this Siipulation.

—
[0

19. Defendants agree that any act, intentional act, omission or failure by their contractors,

-
~1

successors, assigns, partners, members, agents, employees or representatives on behalf of

[y
[~ -]

Defendants to comply with the requirements set forth in Paragraphs 7-15 above will be deemed to

| g}
o

be the act, omission, or faiture of Defendants and shall not constitute a defense to a failure to
comply with any part of this Stipulation. Further, should any dispute arise between any

contractor, successor, assign, partner, member, agent, employee or representative of Defendants

W™ b
- &

3
[

for any reason, Defendants agree that such dispute shall not constitute a defense to any failure to

[
[F¥)

comply with any part of this Stipulation, nor justify a delay in executing ifs requirements.

[
o+

RETENTION OF JURISDICTION

[
h

20.  The Court will retain jurisdiction for the purpose of enabling any of the parties to

[ ]
@

this Stipulation to apply to this Court at any time for such order or directions that may be

[
~3

necessary or appropriate for the construction, operation or modification of the Stipulation, or for

()
[~

the enforcement or compliance therewith, pursuant to Code of Civil Procedure 664.6.
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RECORDATION OF JUDGMENT
21, This Stipuiation shall oot be reeorded undess there is an uncured breach of the terms
heredn, in which iastance a certified copy of this Stipulaton and Judgment may berecerded inthe
Office of the San Dicgo County Recorder pugsuant 1o the Jegal description of the PROPERTY.
KNOWLEDGE AND ENTRY OF JUDGMENY
22, DBy signing this Stipulation, Defendants admit personal knowledge of the terms set
forth hercin, Servies by regular mail shall constitute suffizient notige for all purposes.

23, Thoclerk is ordered to immediately cntor this Stipulation,
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Dated: gyé*frg 20157 7

r“\
27 Josdph 8. Carmelline
Attorney for Defendants Jeffrey Kacha and
JL India Street LP, formerly known as JL
India Street, LLC
JUDGMENT
Upon the stipulation of the parties hereto and upon their agreement to entry of this
Stipulation without trial or adjudication of any iss aw herein, and gpod cause
appearing therefor, IT IS SO ORDE
JOHN 8. MEYE
Dated: év" / 1-) ( - VER
DGEAF THE SUPERIOR COURT
Macinisch HOUsensjorephenmelltno:Deskiop: 56n-5F dacx Stipulaii 7
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' 1 mal;dﬁ Austin éSaBN 2?68%3)
. E-mail: ggustin@austinlegalgroup.com
] 2 {Tamaza M. Leatham (SBN 234419) ELECTROHICALLY FILED
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i 1, Gina M, Austin, declare:
I 1 am attorney admitted to practice before this Courtand all Califoinia courts and,

1

along with Tamara M. Leetham, represent defendant Ninus Malan (“Malan”) in this matter. I
make this supplemental declaration in support of Malan’s application to vacais order appointing
receiver. Unless otherwise stated, all facts testified to are within my personal knowledge and, if
called as a witness, ] would and could competently testify to them,

2. 1 am.an expert in cannabiy licensing and entitlement at the state and loca] levels
and regularly speak on the topic across the nation,

W66 w3 SR U e e

3. My firm also performs additional legal services for these defendants to include

10§ corporate transactions and structuring, land use entitlements and regulations related to canmabis,
11§ and state compliance related to cannabis,

12 4. Thepurposs of this declaration is to providé additional information related to the
13 | ‘events that have transpited since the last hearing on August 20, 2018, Al of the facts proviously
14 | testified to in my declaration of June 30, 2018 and August 20, 2018 remain tme and accorate.

15 4 I'spoke with Mr. Essary immediately after ﬂxg“ﬁ%&jﬁﬁ i this matter on Angust 20,
16 | 2018 and suggested that an indspendent cannabis expert ot affliated with cither the plaintiffor
17 | defendant would be a better solution in order to avoid an actual or apparent conflict of interest by
18 § Mr. Lachant. Tinformed M. Essary that while 1 could provide any cannabis ficensing

AUSTINLEGAY, GROUP, APC
3800018 Town Ave, Ste 4-112
Ban Dhigo, €A 92{18

18 | information he requited, both sides would probably appréciate an independent third party, 1

20} recommended Pamela Bpstein of Greenwise Consulting,

21 6. Both Nings Malan and Painela Epstein informed me on August 27, 2018 that Mz,
22 | Essary was going fo continue t use M, .La{ﬁiamaﬂes;gitgem ovbjections, On August 27, 2018 I
23 1 followedup with an email to Mr: Essary that we oppose the use of Mr. i;aci;ant given the faci that
24 § Mr. Lachant is a partner with Nefson Hardiman and counsel for plaintiff-in-intervention, A tme
23 | andsorréct copy of the email is attached hersto as Exhibit A.

26 7. Thereisno need for Mr. Bssary to manage or control any part of state application
27 § process. The only fee associated with the Ralboa Dispensary state license will not ocour untl] the
28 | annnel license is issued. Based upon expected revenues of $2.5 to §7.5 the foe to the Bureau of

SUPP, DECL. OF GINA M. AUSTIN IS0 09-07-18 HEARING
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poery

- Cannabis Contol will be $64,000, 8¢ long as Ninus Malan and Balbea Ave Cooperative are the
identified “owners” and applicants for the state licensing for the Balboa Dispensary there is no
need-to change any information at the state level. However, if a consultant fs needed I am willing
to provide the necessary assistance.

8, ¥ 'Mr. Basary rémaing the receiver he 'would be deemed an “ownes” of the Balboa
Dispensary-and an additional applicetion would need to be fled pursuant to Section 5024 (¢) of
Title 16 Division 42 of the California Code of Regulations. This additional application would

unnecessarily increase expenses for the Balboa Dispensary as the application would need to be

W@ =3 @y A b 3 B3

 submitted anew with the receiver as an “owner” and then again once the litigation is complete, It
P

oy
o3

will alss cause a delay that could potentially prevent the Balboa Dispensary from operating in

ey
ek

{ 2019 if the annual appHeation is not approved. If SB 145915 signed by the govemor (allowing

w
3

for provisional Jicenses for those who hold temporary licenses) the change of ownership may also

aid
prs

affeat the ability of Balbos: Ave Coopetative o obfais a provision license,

ok
N

23 Thiere is nio need for Mr. Essary fo raanage oF control any part of state spplication

ok
o

processforthe disibution or maufastiving lcense at fhe Mira Bste property. The aly fec

&

. associated with the Mirs Bstc state licenses will not occur until the avirinal Hoenses are issued,

Ban Diege, CASIIG

ok
ok

The fees will be $7,500 to California Departuient of Peblic Health for manufacturing 50 long s

3990 O1d Tovm Ave, Ste A-112

AUSTIN LEGAL GROUP, A¥C

ok
)

- revenug is not over $500,000 and $1,200 for disttibution so long a3 annual fevenue is not over

$3,000,000 for manufacturing. As long as Ninos Malan, Chis Hakimn and California Cannahis

B e
& o

Group are the identified “Gwnérs™ and applicants for the state licensing for the Mira Este property

=

there is no néed to change any information at the state level. FHowever, if 4 consultant is needed 1

fud

am willing to provide the necéssary assistance.

"
L

10.  IfMr. Essary remains the recelver he would be-deemed an “owner” and additional

“
I

filing requirements must bemet for both-the distribution and mannfacturing applications.

]
L

11 During the time that SoCal was operating the Balboa Dispensary they were using &
§ point ofsale system called Treez.. The City of San Diego through its contractor MGO is in the.
middle of & tax and compliance audit of the Balboa dispensary. 1 have been working with MGO

b3 2
& 9 R

to determine what information is required to'be proviled and have agreed on what is to be

SUPP. DECL. OF GINA M. AUSTIN 1§0.09-07-18 HEARING
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produced. On August 24, 2018 I received the sales report from Treez for the sales occurring
during January through March 2018 while SoCal was operating the dispensary, A true and
correct copy of the email s attached hereto as Exhibit B. Idid notattach the excel spread sheets
ag they are over 1000 pages.

12, Timmediately forwarded this information to MGO for their review. Mr. Grigor
gyan of MGO informed me that there is a discrepancy between the tax form that was filed
by Mr. Essary and the sales data reported on the spreadsheets of approximately $100,000. A true

Gevor

and correct copy of the email from Mr. Gevargyan is attached hereto as Exhibit C.

13, Iinformed Mr. Essary of the discrepancy. On August 27, 2018 Mr. Essary sent an
email stating that be would have to contact Mr. Yaeger to determine why there is 2 discrepancy.
As of the drafting of this declaration MGO has siot reGeived a résponse from Mr. Yaeger or Mr.
Essary as to the basis for the discrepancy. A true and correct copy of MGO's request for
clarification is-attached hereto as Exhibit D,

14, . On August 15, 2018, I was attending the hearing for the Conditional Use Perrmit
for a marijuana production facility located on 8859 Balboa Ave, Sultes A-E, San Diego United
Holdings, LLC s the applicant. The application was approved and was not appealed. The permit
will be recorded by the City of San Diego within the next 10 business days. The temporary and
annual siate application for this location must be prepared. The expense for the application
process is 25,000, This expense will be-covered by thie operating group that San Diego United
Holdings contraots with fo conduct operations at this facility. Itis critical that the operating entity
be secured as quickly as possible to allow for the timely filing of astate application. All of the
potential operating entities that we hdve had conversations with will not enter into an agreement
so tong as thereis a receiver in conitrof,

18;  Auapplcation for a Conditional Use Petmit by Mira Este Propesties; LLC fora
marijuang production facility located at 9212 Mira Este Court is sét to go before the Hearing
Officer on October 3, 2018, It is highly likely that the permit will be appealed fo the Planning
Commission because. the City will only be issuing 40 licenses anid approximately half will have

been issued by this time. 1t is my opinion that successful approval of this application is

SUPP. BECL, OF GINA M. AUSTINISO 09-07-18 HEARING
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$an Diegn, CA 93118

2500 Od Town Ave; Ste 4312

AUSTIN LEGAL GROUP, ATC
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cortingent on our office attending the hearing,
1 declure under penalty of perjury uader California state law that the foregoing is true and
corvect. Executed in San Diego, California on September 4, 2018.

SUPP. DECL. OF GINA M. AUSTINISO 09.07-18 HEARING
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ELECTROHICALLY FILED
FERRIS & BRITTON Superior Court of Califonia,
A Professional Corporation County of San Diege
Michael R. Weinstein (SBN 106464) CAABSUAE =t 11:1000 A

Scott H. Toothacre (SBN 146530}
501 West Broadway, Suite 1450
San Diego, California 92101
Telephone: (619) 233-3131
Fax: (619)232-9316
mweinstein{@ferrisbritton.com
stoothacre@ferrisbritton.com

Clerk of the Superior Court
By Katelin O'Keefe, Depuiy Clerk

Attorneys for Plaintiff/Cross-Defendant LARRY GERACI and
Cross-Defendant REBECCA BERRY

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN DIEGO, CENTRAL DIVISION

LARRY GERACI, an individual, Case No. 37-2017-00010073-CU-BC-CTL
Plaintiff, Judge: Hon. Joel R. Wohlfeil
Dept.: C-73
V.
DECLARATION OF LARRY GERACI IN
DARRYL COTTON, an individual; and OPPOSITION TO DEFENDANT DARRYL
DOES 1 through 10, inclusive, COTTON’S MOTION TO EXPUNGE LIS
PENDENS
Defendants.
[IMAGED FILE]
DARRYL COTTON, an individual, Hearing Date: April 13, 2018
Hearing Time: 9:00 a.m.
Cross-Complainant,
Filed: March 21, 2017
V. Trial Date: May 11,2018
LARRY GERACI, an individual, REBECCA
BERRY, an individual, and DOES 1
THROUGH 10, INCLUSIVE,
Cross-Defendants.
1, Larry Geraci, declare:
1. I am an adult individual residing in the County of San Diego, State of California, and |

am one of the real parties in interest in this action. I have personal knowledge of the foregoing facts
and if called as a witness could and would so testify.
2. In approximately September of 2015, I began lining up a team to assist in my efforts to

develop and operate a Medical Marijuana Consumer Cooperative (MMCC) business (aka a medical

1

DECLARATION OF LARRY GERACI IN OPPOSITION TO DEFENDANT DARRYL
COTTON’S MOTION TO EXPUNGE LIS PENDENS
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:
1 j|marijuana dispensary) in San Diego County. At the time, I had not yet identified a property for the
2 {MMCC business. 1 hired a consultant, Neal Dutta of Apollo Realty, to help locate and identify
3 || potential property sites for the business. I hired a design professional, Abhay Schweitzer of TECHNE.
i 4 ||1 hired a public affairs and public relations consultant with experience in the industry, Jim Barteil of
ii! 5 || Bartell & Associates. In addition, I hired a land use attorney, Gina Austin of Austin Legal Group.
6 3. The search to identify potential locations for the business took some time, as there are a
7 {inumber of requirements that had to be met. For example: a) only four (4) MMCCs are allowed in a
8 || City Council District; b) MMCCs are not allowed within 1,000 feet of public parks, churches, child
9 || care centers, playgrounds, City libraries, minor-oriented facilities, other MMCCs, residential facilities,
f 10 || or schools; ¢) MMCCs are not allowed within 100 feet of a residential zone; and d) the zoning had to be
E 11 [{proper as MMCC’s are allowed only in certain zones. In approximately June 2016, Neal Dutta
12 iiidentified to me real property owned by Darryl Cotton located at 6176 Federal Blvd., City of San
13 || Diego, San Diego County, California, Assessor’s Parcel No. 543-020-02-00 (the “Property™) as a
14 ||potential site for acquisition and development for use and operation as a MMCC. And in
15 |} approximately mid-July 2016 Mr. Dutta put me in contact with Mr. Cotton and I expressed my interest
: 16 || to Mr. Cotton in acquiring his Property if our further investigation satisfied us that the Property might
é 17 |i meet the requirements for an MMCC site.
18 4. For several months after the initial contact, my consultant, Jim Bartell, investigated
19 ||issues related to whether the location might meet the requirements for an MMCC site, including zoning
20 || issues and issues related to meeting the required distances from certain types of facilities and residential
21 l|areas. For example, the City had plans for street widening in the area that potentially impacted the
. 22 |jability of the Property to meet the required distances. Although none of these issues were resolved to a
l?: 23 |{certainty, I determined that I was still interested in acquiring the Property.
24 5. Thereafter I approached Mr. Cotton to discuss the possibility of my purchase of the
25 || Property. Specifically, I was interested in purchasing the Property from Mr. Cotton contingent upon
26 || my obtaining approval of a Conditional Use Permit (“CUP”) for use as a MMCC. As the purchaser, |
27 ||was willing to bear the substantial expense of applying for and obtaining CUP approval and understood
. 28 |[that if I did not obtain CUP approval then I would not close the purchase and I would lose my
|
B 2
~— DECLARATION OF LARRY GERACTIN OPPOSTTTON TO DEFENDANT DARRYL —
COTTON’S MOTION TO EXPUNGE LIS PENDENS
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investment. | was willing to pay a price for the Property based on what 1 anticipated it might be worth
if T obtained CUP approval. Mr. Cotton told me that he was willing to make the purchase and sale
conditional upon CUP approval because if the condition was satisfied he would be receiving a much
higher price than the Property would be worth in the absence of its approval for use as a medical
marijuana dispensary. We agreed on a down payment of $10,000.00 and a purchase price of
$800,000.00. On November 2, 2016, Mr. Cotion and 1 executed a written purchase and sale agreement
for my purchase of the Property from him on the terms and conditions stated in the agreement
(hercafter the “Nov 2nd Written Agreement™). A true and correct copy of the Nov 2nd Written
Agreement, which was executed before a notary, is attached as Exhibit 2 to Defendant and Cross-
Defendant, Larry Geraci’s Notice of Lodgment in Support of Opposition to Motion to Expunge Lis
Pendens (hereafter the “Geraci NOL™). 1 tendered the $10,000 deposit to Mr. Cotton as acknowledged
in the Nov 2nd Written Agreement.
6. In paragraph 5 of his supporting declaration, Darryl Cotton states:
“On November 2, 2016, Geraci and I met at Geraci’s office to negotiate the {inal
terms of the sale of the Property. At the meeting, we reached an oral agreement

on the material terms for the sale of the Property (the “November Agreement”).

The November Agreement consisted of the following: If the CUP was approved,
then Geraci would, inter alia, provide me: (i) a total purchase price of $800,000:
(i) a 10% equity stake in the MO; and (ili) a minimum monthly equity
distribution of $10,000. If the CUP was denied, | would keep an agreed upon
$50,000 non-refundable deposit (“NRD”) and the transaction would not close. In
other words, the issuance of a CUP at the Property was a condition precedent for
closing on the sale of the Property and, if the CUP was denied, | would keep my
Property and the $50,000 NRD.”
Darryl Cotton and I did meet at my office on November 2, 2016, to negotiate the final terms of
the sale of the Property and we reached an agreement on the final terms of the sale of the Property.

That agreement was not oral. We put our agreement in writing in a simple and straightforward written

3

DECLARATION OF LARRY GERACT IN OPPOSITION TO DEFENDANT DARRYL
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agreement that we both signed before a notary. (See paragraph 5, supra, Nov 2" Written Agreement,

Exhibit 2 to Geraci NOL.,) The written agreement states in its entirety:
11/02/2016
Agreement between Larry Geraci or assignee and Darryl Cotton:

Darryl Cotton has agreed to sell the property located at 6176 Federal Blvd.,
CA for a sum of $800,000 to Larry Geraci or assignee on the approval of a
Marijuana Dispensary. (CUP for a dispensary.)

Ten Thousand dollars (cash) has been given in good faith earnest money to
be applied to the sales price of $800,000.00 and to remain in effect until the
license is approved. Darryl Cotton has agreed to not enter into any other
contacts [sic] on this property.

_1s/ _Is/
Larry Geraci Darryl Cotton

I never agreed to pay Mr. Cotton a $50,000.00 non-refundable deposit. At the meeting, Mr.
Cotton stated he would like a $50,000 non-refundable deposit. [ said “no.” Mr. Cotton then asked for a
$10,000 non-refundable deposit and 1 said “ok” and that amount was put into the written agreement.
After he signed the written agreement, [ paid him the $10,000 cash as we had agreed. I had agreed to
pay Mr. Cotton a $50,000 deposit, it would have been a very simple thing to change “$10,000” to
$50,000” in the agreement before we signed it.

1 never agreed to pay Mr. Cotton a 10% equity stake in the marijuana dispensary. I never
agreed to pay Mr. Cotton a minimum monthly equity distribution of $10,000. 1f I had agreed to pay
Mr. Cotton a 10% equity stake in the marijuana dispensary and a minimum monthly equity distribution
of $10,000, then it would have also been a simple thing to add a sentence or two to the agreement to
say so.

What 1 did agree to was to pay Mr. Cotton a total purchase price of $800,000, with the balance
of $790,000 due upon approval of a CUP. If the CUP was not approved, then he would keep the
Property and the $10,000. So that is how the agreement was written.

7. [n paragraph 6 of his supporting deciaration, Darryl Cotton states:

“At the November 2, 2016, meeting we reached the November Agreement,
Geraci: (i) provided me with $10,000 in cash towards the NRD of $50,000, for

which I executed a document to record my receipt thereof (the “Receipt™); (ii)

4

DECLARATION OF LARRY GERACI IN OPPOSITION TO DEFENDANT DARRYL
COTTON’S MOTION TO EXPUNGE LIS PENDENS
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promised to have his attorney, Gina Austin (“Austin™), premptly reduce the oral
November Agreement to written agreements for execution; and (iii) promised to
not submit the CUP to the City until he paid me the balance of the NRD.”

I did pay Mr. Cotton the $10,000 cash after we signed the Nov 2nd Written Agreement. As
stated above, | never agreed to a $50,000 deposit and, if I had, it would have been a simple thing to
state that in our written agreement.

Mr. Cotton refers to the written agreement (i.c., the Nov 2nd Written Agreement) as a
“Receipt.” Calling the Agreement a “Receipt” was never discussed. There would have been no need
for a written agreement before a notary simply to document my payment to him of $10,000. In
addition, had the intention been merely to document a written “Receipt” for the $10,000 payment, then
we could have identified on the document that it was a “Receipt” and there would have been no need
to put in all the material terms and conditions of the deal. Instead, the document is expressly called an
“Agreement” because that is what we intended.

I did not promise to have attorney Gina Austin reduce the oral agreement to written agreements
for execution. What we did discuss was that Mr. Cotton wanted to categorize or allocate the $800,000.
At his request, I agreed to pay him for the property into two parts: $400,000 as payment for the
property and $400,000 as payment for the relocation of his business. As this would benefit him for tax
purposes but would not affect the total purchase price or any other terms and conditions of the
purchase, I stated a willingness to later amend the agreement in that way.

I did not promise to delay submitting the CUP to the City until [ paid the alleged $40,000
balance of the deposit. [ agreed to pay a $10,000 deposit only. Also, we had previously discussed the
long lead-time to obtain CUP approval and that we had already begun the application submittal
process as discussed in paragraph 8 below.

8. Prior entering into the Nov 2nd Written Agreement, Darryl Cotton and I discussed the
CUP application and approval process and that his consent as property owner would be needed to
submit with the CUP application. I discussed with him that my assistant Rebecca Berry would act as

my authorized agent to apply for the CUP on my behalf. Mr. Cotton agreed to Ms. Berry serving as

5
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the Applicant on my behalf to attempt to obtain approval of a CUP for the operation of a MMCC or
marijuana dispensary on the Property. On October 31, 2016, as owner of the Property, Mr. Cotton
signed Form DS-318, the Ownership Disclosure Statement for a Conditional Use Permit, by which he
acknowledged that an application for a permit (CUP) would be filed with the City of San Diego on the
subject Property with the intent to record an encumbrance against the property. The Ownership
Disclosure Statement was also signed by my authorized agent and employee, Rebecca Berry, who was
serving as the CUP applicant on my behalf. A true and‘correct copy of the Ownership Disclosure
Statement sighed on October 31, 2016, by Darryl Cotton and Rebecca Berry is attached as Exhibit 1 to
the Geraci NOL. Mr. Cotton provided that consent and authorization as we had discussed that approval
of a CUP would be a condition of the purchase and sale of the Property.

0. As noted above, 1 had already put together my team for the MMCC project. My design
professional, Abhay Schweitzer, and his firm, TECHNE, is and has been responsible for the design of
the Project and the CUP application and approval process. Mr. Schweitzer was responsible for
coordinating the efforts of the team to put together the CUP Application for the MMCC at the Property
and Mr. Schweitzer has been and still is the principal person involved in dealings with the City of San
Diego in connection with the CUP Application approval process. Mr. Schweitzer’s declaration
(Declaration of Abhay Schweitzer in Support of Opposition to Motion to Expunge Lis Pendens) has
been submitted concurrently herewith and describes in greater detail the CUP Application submitted to
the City of San Diego, which submission included the Ownership Disclosure Statement signed by
Darryl Cotton and Rebecca Berry.

10.  After we signed the Nov 2nd Written Agreement for my purchase of the Property, Mr.
Cotton immediately began attempts to renegotiate our deal for the purchase of the Property. This
literally occurred the evening of the day he signed the Nov 2nd Written Agreement.

On November 2, 2016, at approximately 6:55 p.m., Mr. Cotton sent me an email, which stated:

Hi Larry,
Thank you for meeting today. Since we examined the Purchase Agreement in
your office for the sale price of the property I just noticed the 10% equity position

in the dispensary was not language added into that document. I just want to make
sure that we’re not missing that language in any final agreement as it is a factored

6
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element in my decision to sell the property. T'll be fine if you simply
acknowledge that here in a reply.

1 receive my emails on my phone. It was after 9:00 p.m. in the evening that [ glanced at my
phone and read the first sentence, “Thank you for meeting with me today.” And I responded from my
phone “No no problem at all.” T was responding to his thanking me for the meeting.

The next day I read the entire email and [ telephoned Mr. Cotton because the total purchase
price I agreed to pay for the subject property was $800,000 and I had never agreed to provide him a
i 0% equity position in the dispensary as part of my purchase of the property. 1 spoke with Mr. Cotton
by telephone at approximately 12:40 p.m. for approximately 3-minutes. A true and correct copy of the
Call Detail from my firm’s telephone provider showing these two telephone calls is attached as
Exhibit 3 to the Geraci NOL. During that telephone call T told Mr. Cotton that a 10% equity position in
the dispensary was not part of our agreement as I had never agreed to pay him any other amounts above
the $800,000 purchase price for the property. Mr. Cotton’s response was to say something to the effect

s

of “well, you don’t get what you don’t ask for.” He was not upset and he commented further to the

effect that things are “looking pretty good—we all should make some money here.” And that was the
end of the discussion.

11. To be clear, prior to signing the Nov 2nd Written Agreement, Mr. Cotion expressed a
desire to participate in different ways in the operation of the future MMCC business at the Property.
Mr. Cotton is a hydroponic grower and purported to have useful experience he could provide regarding
the operation of such a business. Prior to signing the Nov 2nd Written Agreement we had preliminary
discussions related to his desire to be involved in the operation of the business (not related to the
purchase of the Property) and we discussed the possibility of compensation to him (e.g., a percentage of
the net profits) in exchange for his providing various services to the business—but we never reached an
agreement as to those matters related to the operation of my future MMCC business. Those discussions
were not related to the purchase and sale of the Property, which we never agreed to amend or modify.

12, Beginning in or about mid-February 2017, and after the zoning issues had been resolved,
M. Cotton began making increasing demands for compensation in connection with the sale. We were

several months into the CUP application process which could potentially take many more months to
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successfully complete (if it could be successfully completed and approval obtained) and I had already
committed substantial resources to the project. I was very concerned that Mr, Cotton was going to
interfere with the completion of that process to my detriment now that the zoning issues were resolved.
I tried my best to discuss and work out with him some further compensation arrangement that was
reasonable and avoid the risk he might try to “torpedo” the project and find another buyer. For
example, on several successive occasions I had my attorney draft written agreements that contained
terms that I that I believed I could live with and hoped would be sufficient to satisfy his demands for
additional compensation, but Mr. Cotton would reject them as not satisfactory. Mr. Cotton continued
to insist on, among other things, a 10% equity position, to which I was not willing to agree, as well as
on minimum monthly distributions in amounts that [ thought were unreasonable and to which [ was
unwilling to agree. Despite our back and forth communications during the period of approximately
mid-February 2017 through approximately mid-March 2017, we were not able to re-negotiate terms for
the purchase of the property to which we were both willing to agree. The Nov. 2nd Written Agreement

was never amended or modified. Mr. Cotton emailed me that I was not living up to my agreement and

1T responded to him that he kept trying to change the deal. As a result, no re-negotiated written

agreement regarding the purchase and sale of the property was ever signed by Mr. Cotton or me after
we signed and agreed to the terms and conditions in the Nov 2d Written Agreement.

13.  Ultimately, Mr. Cotton was extremely unhappy with my refusal to accede to his
demands and the failure to reach agreement regarding his possible involvement with the operation of
the business to be operated at the Property and my refusal to modify or amend the terms and conditions
we agreed to in the Nov 2nd Written Agreement regarding my purchase from him of the Property. Mr.
Cotton made clear that he had no intention of living up to and performing his obligations under the
Agreement and affirmatively threatened to take action to hailt the CUP application process,

14, Mr. Cotton thereafter made good on his threats. On the morning of March 21, 2017, Mr.,
Cotton had a conversation with Firouzeh Tirandazi at the City of San Diego, who was in charge of
processing the CUP Application, regarding Mr. Cotton’s interest in withdrawing the CUP Application.

That discussion is confirmed in an 8:54 a.m. e-mail from Ms. Tirandazi to Mr. Cotton with a cc to
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Rebecca Berry. A true and correct copy of that March 21, 2017, at 8:54 a.m. e-mail is attached as
Exhibit 4 to the Geraci NOL.

15. That same day, March 21, 2017, at 3:18 p.m. Mr. Cotton emailed me, reinforcing that he
would not honor the Nov 2nd Written Agreement. In his email he stated that 1 had no interest in his
property and that “I will be entering into an agreement with a third party to sell my property and they
will be taking on the potential costs associated with any litigation arising from this failed agreement
with you. A true and correct copy of that March 21, 2017, at 3:18 p.m. e-mail is attached as Exhibit 5
to the Geraci NOL.

16.  Four minutes later that same day, at 3:25 p.m., Mr. Cotton e-mailed Ms. Tirandazi at the
City, with a cc to both me and Rebecca Berry, stating falsely to Ms. Tirandazi: “... the potential buyer,
Larry Gerasi {sic] (cc’ed herein), and | have failed to finalize the purchase of my property. As of today,
there are no third-parties that have any direct, indirect or contingent interests in my property. The
application currently pending on my property should be denied because the applicants have no legal
access to my property. A true and correct copy of that March 21, 2017, at 3:25 p.m. e-mail is attached
as Exhibit 6 to the Geraci NOL. Mr. Cotton’s email was false as we had a signed agreement for the
purchase and sale of the Property — the Nov 2nd Wriften Agreement.

17.  Fortunately, the City determined Mr. Cotton did not have the authority to withdraw the
CUP application without the consent of the Applicant (Rebecca Berry, my authorized agent).

18.  Due to Mr. Cotton’s clearly stated intention to not perform his obligations under the
written Agreement and in light of his affirmative steps taken to attempi to withdraw the CUP
application, 1 went forward on March 21, 2017, with the filing of my lawsuit against Mr. Cotton to
enforce the Nov 2™ Written Agreement.

19.  Since the March 21, 2017 filing of my lawsuit, we have continued to diligently pursue
our CUP Application and approval of the CUP. Despite Mr. Cotton’s attempts to withdraw the CUP
application, we have completed the initial phase of the CUP process whereby the City deemed the CUP
application complete (although not yet approved) and determined it was located in an area with proper
zoning. We have not yet reached the stage of a formal City hearing and there has been no final

determination to approve the CUP. The current status of the CUP Application is set forth in the
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Declaration of Abhay Schweitzer.

20. Mr. Cotton also has made good on the statement in his March 21, 2017, at 3:18 p.m.
email (referenced in paragraph 15 above - see Exhibit 5 to the Geraci NOL) stating that he would be
“entering into an agreement with a third party to sell my propcrty and they will be taking on the
potential costs associated with any litigation arising from this failed agreement with you. We have
learned through documents produced in my lawsuit that well prior to March 21, 2017, Mr. Cotton had
been negotiating with other potential buyers of the Property to see if he could get a better deal than he
had agreed to with me. As of March 21, 2017, Cotton had already entered into a real estate purchase
and sale agreement to sell the Property to another person, Richard John Martin II.

21, Although he entered into this alternate pﬁréhase agreement with Mr. Martin as early as
March 21, 2017, to our knowledge in the nine (9) months since, neither Mr. Cotton nor Mr. Martin ot
other agent has submitted a separate CUP Application to the City for processing. During that time, we
continued to process our CUP Application at great effort and expense.

22.  During approximately the last 17 months, I have incurred substantial expenses in excess
of $150,000 in pursuing the MMCC project and the related CUP application.

23.  Finally, Mr. Cottor: has asserted from the outset of his lawsuit and, again, in paragraph
16 of his supporting declaration, that he did not discover until March 16, 2017, that I had submitted the
CUP Application back on October 31, 2016. That is a blatant lie. 1 kept Mr. Cotton apprised of the
status of the CUP application and the problems we were encountering (e.g., an initial zoning issue)
from the outset. Attached as Exhibit 7 is a trae and correct copy of a text message Mr. Cotion sent me
on November 16, 2016, in which he asks me, “Did they accept the CUP application?” Mr. Cotton was
well aware at that time that we had already submitted the CUP application and were awaiting the City’s
completion of its initial review of the completeness of the application.  Until the City deems the CUP

application complete it does not proceed to the next step—the review of the CUP application.
Iy

iy
I
I
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I Larry Geraci[Larry@ticsd:net]

E! Ce: Ben Petersonjben@techne-us.comj
' From:  Abhay Schweitzer
: Sent: Mor 10/31/2016 9:88.07 AM

importance: Nermal
. - Subject Re: Federal Blvd - Site Plan and Floor Plan
é Received: Mon 10/31/2016 9:58:13 AM
b lary,

Here is what [ need:
Rebecca to finish filling out and sign the following:
1} please put phone number and date and sign the DS-190 and send back to alt.
2} on the DS 318 we need Cotton a3 the owner arid you as the tenant and you both have to sign and date and send back to all. if

we can't get Cotton today then we can submit without it and simply submit it when we submit the multiple sets of plans and
noticing package after the completeness review.

ey 2

3)-on DS 3082 check the box other person and also date and slgn and send back to-ali,

in addition to items 1-3 above, | also need the following:,

+ '$8,800 cash for the deposit we need to give to the City. If they take cash, I'l give it to them, if not Il
deposit and give them a check from iy company.
« Current Grant Deed of property

i

We are ready o go o our end. We would need the above from you by 2:00pm at the latest in order to submit
today. They won't take any projects after 3:00pm.

Please let me know if you haveany questions.
Thank you

E“ ABHAY SCHWEITZER

' Assoc. AlA- Principal

3956 30th Streel. Ban Diege, GA 92104

techne-us.com  sustainableaichitect.org
o 610-040-5814 1 313-595-5814

On Mon, Get 31, 2046.at 9:52 AM, Larry Geract <Lamry(@tfosd ner wrote:

a ~ HiAbhay,
Can you tell me what you exactly need from me?

Best Regards,

Trial Ex. 035-001
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Lorry E. Geraci, EA

: Tox & Fingncial Center, Inc

5402 Ruffin Rd, Ste 200

- g

San Diego, Ca 92123

Web: Larrygeraci.com .

Bus: 353 576. 3@4&
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From: Abhay Schwaitzer [mailte .ahhav@techn&us com]
Sent: Fr:day, Gc’éober 2& _2015 i 13 ?M '

Hi Gina,

A104 is the existing plan. Onentatlon is the same, Dan‘t wo;ry ab@ut t%ae docr sznce we are compietai
demnl ishing that buik dmg

| Trial Ex. 035-002
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Here are the forms you requested that I hadn't yet sent and also the DS-3032 with the modifications. T haven't
received the DS-318 back yet from the client, but I'm attachmg it anyway with what wa could fill out. For D&~
190 1 put the client gs the person who will sign. See. ai:tache.d '

Just picked up the maps but they are no%: I dsgitai format and I can't sc:an Sﬁmethmg that big. I'm gonna take
some pictures and email to you shaﬁ:{y hawe*sfer Thﬁy usad tha new propeﬁy fine with the maps so
- gverything looks gooei

For DS-3032 Qe(:tscn 8 1i :magme we are seieztmg “cher Parsﬁn per M C. Seﬂfm 112.0102" as the persoﬁ who
is signing. Is this con *act‘i’

Thank you

ABHA‘{ SGHW€ITEER
Assoc. Als- Principal

3956 30th Street, San Digo, CABZIA
techne-ys.com  Sustaineblesrchilectorg
o 618-940-5014 m J3505-5814 -

- OnFri, Oct 28, 2016 at 12:53 PM, Austin, Gina <gaiistin@avstiniegalaroup.om> wrote:

One more thin gm s e .

On shest A104t is nrzerztam{! & diffearem direction than tho other sheets Thzs isia ﬂﬂe mﬁfuﬁmg when wego o PC. 1t waui{i be
nice to have all sheets orierttated the same way because this is what we yse in t%fm _i‘v’%ﬁ? .

Alsio, the door orithe bt}t’tam of t%’se §heet opens paat ‘&he pmparw §ma it fs. gmbﬁb‘y b@ﬁ:@,r ta ahaw that not- sccwmg

- Gina

me*AbhayS;:hwextzer {matﬁﬂﬁ_ﬁ d)tamnev SOOI L '
Sent: Thurscay, October 27,2016 5:31 PM S e e T e e S : i
Tor Aldtin, Girla P e e - SR
Cc: Larry Geradh Becky Benry; Jim Barieit :
Subject: Re: Federal Bivd - Site Plan and Fioor Plan

Good afternoon Gina,

Trial Ex, 035-003
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Attached you will find i:he rirawmgs we have compfeted 50 fan .We are still weﬁe:ing on 4 sheets which we will
complete tomorrow morning. They are related to accessmﬂity, secur ty anﬁf stormwater management I
expect we will have them mmpiaﬁe by 10:00am tomorrow,

The package with the separation maps, adjacent uses and sg farth is ready and I‘ I likely have it in my hands
tomorrow morhing some time. }

'm ati:achmg the formis we hauﬁ partzaiiy cempieted 50 far fer you to fe\new as well in case you rzeed o see
them. . _ :

Please let me know If you heed anything else meanwhile,
“Thankyou
ABHAY SCHWEITZER
Assgc AR~ Principa!

3956 30th Street. San Diego, CA 92104

Jechne-us tom susgg%nableﬁmm wet ori
-\:}619-94{}»_:;3 _ m%‘!&ggswﬁa

On Fha Ot ’3“2’ 2(}”16 at 12 41 PM Ahhdy bchw&atzcr <ab§1ﬂ__._ ; s,
Hi Gina, '

-~ Yes thats me. I'm working to complete éveryéhing tcday aﬁd Tl ér;ﬁéliiitéééyiléris:ie; its done. |

“Thank you

ABHAY SCHWEITZER
Assac Ak Prmcipai

3956 30th Street San f}lEQQ; CA 923&4
" fechne-us.com  sustainablesrchitest on
0 B18-940-5814 i 313-505.5814

Tharks Abhay. Are you the persm compfetmg the. Su%:massmn package Eam _;mcier.tha zm_pressm_ itis getting submitted on
Friday. | would fike to review all the docs prior to submittal, PDF is fme-,_;f BT .

Trial Ex. 035-004 ”
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Ging

From: Abhay Schweitzer ImalltoabbayBiteg
Sent: Wednesday, October 28, 2016 4,57 PM
Ta: Lary Geradi; Becky Berry ‘
{le: Austin, Gina; Jim Bartell
Subject: Federal Blvd - Site Plan and Floor Plan

Good afternoon,

Attached you ws§i f“ nd the prcposed ste plan and ﬁeer plan 1’ aﬁdad the ianguage i:hat Gma mentioned for the
irrevocable offer of dedication. I also made a separate sheet. showing the Separatmn after this dedication,
which can in around 1630‘ 1" juzst 50 thai we.can a bit af a buffen L

We are on track to submit on Friday for the first ste_ﬁ.:which'is theSubmztted Campieteness- Review.

We don’t have time to make ar‘%, ::haages to the fioor ;:aian or s;te at this stage but we can meke changes after
we submit to the City.

With the proposed plan, you would be able to easily -étcﬁ_mmédété‘_iivlﬁ.-ﬁiié'nté‘raﬁ ﬁine:tim&.

_'Yau will notice a stﬂrage mam a%: the i:ap ieft cemer of the ﬂmr ;aian There ;s a c;arn;;%or wh:ch iaads tca this -
~ room, The rcom zs iarge enoug%z 80, that we can adc% cirmlai:s@n eiements far a future second ﬁmer at;idttzon .

Thank you

ABHAY SCHWEITZER ~ ~ oo e
Assec.mm?rrncipaiﬁ ' Lo e

3956 30th Street. San Diego, CA 921 eéi
© {echne-us.icom - :

0619-940-6814 m31a- gg‘gsgwl

Trial Ex, 035-005
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i g!iy of San Dltego ‘ or g FORNM

g Reveloomaent Services . G

% 1222 First Ava,, MS-902 enerd D8-3032
San age, CA 92107 A ! ¥ -E"

1, Appreval Typo: Sapwele clectricnl, plumbing wndor mevhaniond permits aro reguired fbr profecis sther thu single-funlly residences

or dhipiuves 1. BlentrlealiPlumbingMachaniosl [ 8ign T3 structure L) Grading Q'Pt;biin Right-of-Way: " Subdivi&i&n L3 Domeor
Biion/Roriaval W) Development Approvel 4 Vesting Tontatlvs Map [ Tentattva Map 12 Map Waiver 83 Other GUP

THa CHyy ar Ban Do

2, Projont Addvess/Taontion Meluds Building or Suils Mo, Projest Title Psg%eﬁ;? 5 ?‘«vv fzfi: _
6176 Foderal B, Foderal Bivd, MMOG Y ffﬁ 7 /? '

Lopgal Desovipllom (Lat, Hlock, Subdivislon Nume & Map Number) ' Assulfsor’s Parcel Murmlb
TREZ 001100 BLK 25°L0T 20 FER MAP 2121 IN® Cltyivial Twp BAN DIEGS 54302002

| Bxdatlng Test [} HouaeDuglex [} CondominfumiApactmentTownhouse i) Comuierelal/Non-Residentlal [ ) Vevnnt Land
Praposed Uss [ HovseDoplex [ CondominhumipartmentZowninuse 3} Commeveinl/Non-Residantin! [ Veoant Land
Brofeat Daseripticum

The project consists of the construction of & new MMCC facllity

& &, Froperty Owuer/Lesspo Tenont Nawme; Cheoh one 1) Qwner [»:‘,f.-ii?ﬁaaiq?‘ﬁmmaﬁf i Tolaphone: Ty
%’ : Rebsuos Batry - _
I Address: T Btaty T udp Coder T-mail Addreas;

5082 Gulistrand Strast San Diegs CA o 821E backy@ifcsd et

4, Poenls Holder Namoe « This {s the yroperty ownor, person, o em!:itythuh:iaf{;mntéd authority bythe propuity owoer fo b8 fesponsible
for seheduling taspattions, recolyving notives of ftled inspuctions, permif srplrations or vovorstion henrings, aiidt wh haa the right o
ganaal The aypyeval dn ad:ilon 1o the property awne ) RITMO Saetion 118.0003.

Nayoat Telophong Bux: :

Rebaoes Barry . ‘

Address: Sty State: Zip Code: Bemall Addross: ‘

; 8982 Quilskand Sirest San Dlago CA 92428 bachy@ifosd aet ‘

‘ B, Livensad Deslign Veodrestonal (fraquivadlt (sheck one) ¥l arddtect Ll Engluear Tdeunse Mo G-18374 :
Mane: Talaphions: Tas:

iichasl & Morton AlA :

Addvesal ) ey Blate: Fip Codg: ] B-mail Address; :

3856 30th Straot ' San Disgo QA 82104 :

8, Ystoricel ResourcesfLead Hazard Provention and fonira] fnos veguived for roof mounted slacieioplotovolints permits,
doferred re approvais, o complstion of axpired poeml az:pmva‘i_s‘} . .

=, Yaar constngted for al! stenckures on projnat gite; 12531 et . NIA
. HIRR Ble § andlor histoste dstriet If property (s dosipnated or fa & Rrtorie distlel {if none weikd /AR .
6, Dlonn the profsct hiciude any permanent or tampovary altdrationg or bupasts to the axtérior (eutting-padehing-sconse-rapsn roof vapaly ‘
or vepincament, windows sdded-ramoved-repiived-raplaced, ot¢)? (X4 gt Wa ‘

d. Trogs tho profect inslede any foundation repiahy Sigeing, tronehing or othes slbe work? Va3 No

{ cortify that the information above i corvect: and seeurate to the bost of my knowladgs. Tunderstand that the praject will be distril-
uted/ravimwed baged o the information providad,

Print Name: _AChBy Schweltzer ﬁim\aturoﬁ,@@é/w%}]() Tinte: _10/28/2018

Motice of Vielation - If yov have vecotved a Netien of Viclation, Givil Penally Notics snd Oeder, or Stipulated fudipmant, 2 copy must be
pravided uf the time of projsct submitial Ts thers an asive cods enficerinat vielation snso un $his site? Diwe 01 Yeos, eopy attgchad ;
8. Applloant Mame: Chach one 53 Property Dwner LY Authorlzed Agont 4f Property Dwaer B Other Pevnox por M.C. Sectinm 113.6L0%

7

“Partl ( Must be compisted for alf permits/approvals)

Telaplonae: Tax:
Rebeoos Herry : I ‘ :
Adldraus: Gy Binta: Zip Lods: Brmail Addrese:
35482 Gulisirand Street Ban Disgo : GA ) 9122 bocky@ifosd.ned

Appiioant’s Signature [ oexkify thet Thave rand thiz application and state that fhe abovs Information is corvect, aud that I s the property .

owner, authorined agent of the proyerty owner, oy ofher person having g legal right, inkévest, or onditisment to tha use of the peonerty thet is :
; the subjsct of this application (Municpat (ode Seetion (128109, T anderstand that the applicant is responstble for keowlng ad tomply-
3 ing with the goveraing poticles and regulaticns applicalde to tha propossd developaest or pavmit. The City Is not Hable for poy damages
or |oga vasulting fSum the sebval or alleged failuve to feform the gyplioant of any applicable lews or vogulations, Including bafors or during
finel (napsnbiong, Olky spproval of o permit applisation, induding abt refated pluws and docwmants, Is not 2 grant of spprovel to viclate
any applicable polioy evregulation, nor does It cunatiiute @ walver by the Giky to pursue any remedy, which way bs nvailabls to anfores aud
aorrech vioiations of the applieabls polictes and regulations, [ anthorize yopresonintiven of the oity bo sntar the above-identifind property for
‘ Inspection purpessr. T havethe authority and grant City ataff and advizery bodiss the right to make cepies of aiiy plaie or vaports submitted
4 for roview swadgfimit processing i‘{;} e duration of this praject,

’:t; Signat&.?re:} ) M[}{/,) i\. /?/1;(/1,‘—«- : an;m‘,é&{ﬁ_;@?

_ Printed on reeydletidapar, Visk oo web ske ab wewBandisgngovidevelopment-servicas. F Tirn, \azy
Upon raueat, this Informelion Is avelabie In allernaiive formals for persons withy disablililies, G2

B35S Em -
- EXHIBIT NO..

. - 3- M-yg
Qe Barrn, CSR
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¥
; ' R Cra—
5‘ City of San Diego ,
) Dovelopmant Sarvices . .
B 1227 rirs ave. 1S-302 Ownership Disclosure
TAE San Dieyo, CA 82101
Y Eor ow v osen (519} 445-5000 Statement

Approvat Typo: Check approptate box far lype of approval (s) eequested: ™ Neighborsod Use Pernlt T Constal Devetopment Permit

In Neighbothood Davelopment Bgrmit {7 She Duvalopenan Pesmit I™ Pranncd Dovelopment Parmit X Gandilional Use Pernit
[ Varianes | Tentatlve Map [ Vesting Tentalive Map [ Map Waiver {7 Lond Use Plon Amerndment + {7 Olhar

Project Tile - Project No. For City Use Cnly

; Federal Blvd, MMOC
ﬁ Project Address:

6176 Feder! Blyd,, San Diego, CA 92114

Part | - To be completed when property is held by Individual(s)

By sianiuo the Dwoershin Risclosure Slatement. e owneris) sckaowiodae Mat an aanicationtor apemmll, map or ol malier ps.danified
ahova, will be flad with e ity of San Qisan g the subjsct ey, wilh the infant 16 recard an encumbrance agalns] (ha nrogmiy. Please fist
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Transcript of Proceedings Geracl vs. Cotton, et al.

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN DIEGC, CENTRAL DIVISICN

Department 73 Hon. Joel R. Wohlfeil
LARRY GERACI, an individual, )
Plaintiff, }
VS, ) 37-2017-00010073-CU-BC-CTL

DARRYL COTTON, an individual; )

and DOES 1 through 10, )
inclusive, )
Defendants. )

AND RELATED CROSS-ACTION. )

Reporter’s Transcript of Proceedings

JULY 3, 2019

Reported By:

Margaret A. Smith, CSR 9733, RPR, CRR
Certified Shorthand Reporter

Job No. 10057773 '
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Transcript of Proceedings

Geraci vs. Cotton, et al.

APPEARANCES

FOR PLAINTIFF AND CROSS-DEFENDANT LARRY GERACI AND
CRCSS-DEFENDANT REBECCA BERRY:

FERRIS & BRITTON

BY: MICHAEL R. WEINSTEIN, ESQUIRE

BY: SCOTT H. TOOTHEACRE, ESQUIRE

BY: ERLYSSA K. KULAS, ESQUIRE

501 West Broadway, Suilte 1450

San Diego, California 92101
mwelnstein@eferrisbritton.com
stoothacre@ferrisbritton.com

ekulas@ferrisbritton. com

FOR DEFENDANT AND CROSS-COMPLAINANT DARRYL COTTON:
ATTORNEY AT LAW

BY: JACOR P. AUSTIN, ESQUIRE

1455 Frazee Road,.Suite 500

San Diego, California 92108

619.357.6850

jpa@jacobaustinesg.com

www.aptusCR.com

Page 2



Case 3:18-cv-00325-BAS-DEB Document 27 Filed 06/29/20 PagelD.2011 Page 59 of 89

W Transcript of Proceedings Geraci vs. Cotton, et al.

1 I NDEX
2 ‘ PAGE
\

3 OPENING STATEMENTS:

4 On behalf of Plaintiff/Cross-Defendant 14
On behalf of Defendant/Crogss-Complainant 39

WITNESSES:

prs S e
o

7 LARRY GERACI

Direct by Mr. Weinstein 54

8 Cross by Mr. Austin 160

9 REBECCA BERRY

Direct by Mr. Weinstein 190
10 Cross by Mr. Austin 200
11
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1

10

15

17

18

EXHIBITS

I NDH X (continued)

Letter of Agreement with
Bartell & Assgociatesg dated
10/29/15

Text messages between Larry
Geraci and Darryl Cotton
from 7/21/16 te 5/08/17

Bmalil to Larry Geracli from
Darryl Cotton re 6176

Federal Blvd property, dated
9/21/16 with attached letter to
Dale and Darxyl Cotton from Kirk
Ross regarding payoff, dated
9/21/1¢

Email to Larry Geraci from
Darryl Cotton re GERL MAIN -
Invitation to collaborate,
dated 9/26/16

Draft Services Agreement
Contract between Inda-Gro and
GERIL. Investments, dated 9/24/16

Email to Larry Geraci and Neil
Dutta from Abhay Schweitzer re
6176 Federal Blvd. - Site Visit,
dated 1¢/04/16 :

Email to Rebecca Berry from
Abhay Schweitzer re Federal
Blvd. - Proposal for Survey,
dated 10/06/16"

Email to Larry Geraci and

Neil Dutta from Abhay Schweitzer
re Federal Blvd. - Width cf

ROW, dated 10/18/1l6 with attached
Lundstrom Topographic Survey,
Project No. L222-01

Email thread between Neil Dutta
from Abhay Schweitzer Re:

FW: Federal Blvd. - Zoning,
dated 10/19/16

&0

71

79

81

81

84

85

88

88
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Geraci vs. Cotton, et al.

21

30

34

38

40

41

42

43

44

46

59

EXHIBITS

I NDZE X (continued)

Email from Larry Geraci to
Daxrryl Cotton dated 10/24/16,
attaching Al02 Site Pian -
Proposed - Scheme

City of San Diego Ownership
Disclosure Statement
(Form DS-318) egigned,
dated 10/31/16 '

Formg submitted to City of

San Diego in relation to

6176 Federal Blvd CUP
Application, dated 10/31/16,
Form DS-32032 General Application
dated 10/31/2016 '

Agreement between Larry CGeraci
or assignee and Darryl Cotton,
dated 11/02/16

Excerpt from Jessica Newell
Notary Book dated 11/0z2/2016

Emzil to Darryl Cotton from
Larry Geracil attaching Nov 2
Agreement, dated 11/2/2016

Bmail fxom Darrfl Cotton to
Larry Geraci re Agreement,
dated 11/2/16

Email to Darryl Cotton from
Larry Geracil re Agreement,
dated 11/2/16

Email to Becky Berry from
Abhay Schweltzer re Federal
Blvd - Authorization to wiew
County Tax Assessor Records,
dated 11/07/16 with attachment

Email to Darryl Cotton from
Larry Geraci re Federal Blvd
need gig ASAP, dated 1il1/14/16

Authorization to view records -
signed by Cotton 11/15/16

Email to Darryl Cotton L£rom
Larry Geraci re Federal Blvd
Property, dated 2/27/17

20

83
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107
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120

121
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130
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Transcript of Proceedings

Geraci vs. Cotton, et al.

62

63

64

69

72

137

I NDE X (continued)

EXHIBITS

Email to Darryl Cotton From
Larry Geraci re Statement
attaching draft Side Agreement,
dated 3/2/17

Email to Larry Geraci from
Darryl Cotton re Statement,
dated 3/03/17

Email to Darryl Cotton from
Larry Geraci re Contract -
Review, dated 3/7/17

Email to Larry Geraci from
Darryl Cotton Re Contract
Review, dated 3/17/717

Emall to Larry Geraci from
Darryl Cotton re Contract
Review, dated 3/19/17

Federal Blvd. - Summary of All
Expense Payments
{Excel Spreadsheet)
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Transcript of Proceedings Geraci vs. Cotton, ot al.

or broker with respect to the sale of -- the agreement
to sell property that's the subject of this lawsuit?

A No.

Q Okay. Were you involved at all in the

negotiation of -- of that agreement?

A No.

Q Do you know Darryl Cotton?

A No.

Q Have you -- when is the first time You ever saw
him? |

A Yesterday in the courtroom.

Q Okay. Have you ever spoken to him on the
phone?

A No. _

Q Have youré§ér seen.him in the office?

A No. |

Q Okay. Now, are you currently employed?

A Yes. |

Q And by whom?

A Tax and Financial as the real estate broker and
through my church as a teacher and counselor.

Q Ckay. Let's focus on Tax and Financial.

How long have you worked at Tax and Financial

Center? _ _
A Almost 15 years.
Q And what's your current job position at Tax and

Financial Center?

A 1'm an assistant to Larry Geraci, and I manage

|

Page 192
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§f Transcript of Proceedings Geraci vs. Cotton, et al.
1 | the office.
2 Q And how long have you been in that position?
3 A Almost 15 years.
& 4 Q So the entire time you've been there?
] 5 A Yes. '
g 6 Q Now, in -- as you know, this case -- do you
7 | know -- do you understand this case involves an attempt
8 to obtain a CUP conditional use permit to operate a
9 dispensary at a prdperty that Mr. Geraci was attempting
10 to purchase?
y 11 A Yes.
? 12 Q QOkay. Were you the applicant on that CUP
13 application?
" 14 A Yes.
% 15 Q .ﬁkayt Anéd as -- as the applicant -- as the
B 16 applicant, didlyoﬁ understand Ehat you were acting at
ﬁ 17 all times as the agent for and on behalf of Mr. Geraci?
) 18 A ?es. |
: 15 Q Why -- what was your understanding as to why
: 20 you were the applicant on that CUP application?
? 21 A Mr., Geraci has a federal license, and we were
| 22 | afraid that it might affect it at some point.
23 Q What lines -- what federal license is that?
Q 24 iy He's an enrolled agent.
? 25 Q And.did vou have a discussion with him about
26 the fact that there was a possibility or it was unknown
27 whether hiﬁlbeing an applicant on the property would
28 affect his enrolled agent license?

Page 193
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Transcript of Proceedings S Geraci vs. Cotton, et al.

1 A Yes.

2 Q All right. Were there any other reasons that

3 you recall that you were the applicant -- chose to be
. 4 the applicant on the project?
lg‘ 5 A No. _ o

6 Q Were you willing and -- were you willing to be

7 the applicant on the project as Mr. Geraci's agent?

8 A Yes. |

9 Q Now, in connection with the CUP application
E 10 project, were you involved at all in the communications
i 11 | with the City?

12 A Yes.
1 13 Q Okay. And what was your involvement in
; 14 communications with the City?

15 A They -~ I -- what I would do is if I got any
" 16 information, I would simply direct it to Mr. Geraci or
% 17 hig team. | |

18 Q Okay.

19 a And then I made no decisions.

20 Q Okay. And so did you also have any
¥ 21l | communications with the team that Mr. Geraci had put
z 22 together to pursue the CUP application?
g 23 A I had some interaction.
| 24 Q And -- and which members of the team do you
| 25 recall having interaction with?
? 26 A Abhay .
: 27 Q That's Mr. Schweitzer?
g 28 A Mr. Schweitzer.
i

Page 194
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Transcript of Proceedings - = ' Geraci vs. Cotton, et al.

Q What did you understand his role asg?

A He had something -- he was -- he had an
architect company or something like that. And so I -- I
wasn't really sure. I didn't know who the people were.
And go I would Jjust get this information and direct it
to Mr. Geraci and the team for their approval.

o Okay. So you would receive information from
the team -- from the team in connection with the CUP
application?

A Yes.

Q And then what would you do with that

information?

A I would forward it to Mr. Geraci for his
direction. :_ o -_

Q Okéyo And then what would happen after you

forward it to him for his direction?

iy He would tell me what to do with it.

Q Okay. And then did you carry out his
instructions? ‘

A Yes.

Q Did you make any discussions with respect to

the CUP application?

A | No decisions.

Q Now;‘in connection with the CUP application,
did you have tb sign forms to be submitted to the City
of San Diegq?

A Yes.

Q Okay. Did you prepare those forms?

Page 195
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Transcript of Proceedings - - : Geraci vs. Cotton, et al.

I, Margaret A. Smith, a Certified Shorthand

=

Reporter, No. 9733, State of California, RPR, CRR, do
hereby certify:

That I reported stenographically the proceedings
held in the above-entitled cause; that my notes were
thereafter transcribed with Computer-Aided

Transcription; and the foregoing transcript, consisting

[o o TR s N & ) B - N

of pages number from- -1 to 215, inclusive, is a full,
9 true and correct transcription of my shorthand notes
10 taken during the proceeding had on July 3, 2019.

11 IN WITNESS WHEREOF, I have hereunto set my hand
12 this 22nd day of July 2019.

13
A
H 14 .
15 Margaret 'Q{%. Smith, CSR No. 9733, RPR, CRR
[y . S

R
08} ~J

&

RS
N
<
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: Transcript of Proceedings ' Geraci vs.ECotton, et al.
¢ 1
2
i 3 SUPERIOR COURT OF CALIFORNIA
%T 4 COUNTY OF SAN DIEGO, CENTRAL DIVISION
5 Department 73 Hon. Joel R. Wohlfeil
6
7 LARRY GERACI, an individual, 3|
8 Plaintiff, 3
:{ 9 vs. ) 37-2017-00010073-CU-BC-CTL
EI 10 | DARRYL COTTON, an individual; )
11 and DOES 1 through 10, }
12 inclusive, )
13 - Defendants. ) :
14 | . ) |

15 AND RELATED CROSS-ACTION. )

17

i 18 . Reporter's Transcript of Prcceedings
i 19 JULY 8, 2019

: 20
' 21

23
24 Reported By:

25 Margaret A. Smitﬁ,
26 CSR 9733, RPR, CRR L
27 Certified Shorthand Réporter
28 | Job No. 10057774 -

R Page 1
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‘ Transcript of Proceedings _ Geraci vs. Cotton, &t al.
i 1 APPEARANCES
: 5
i 3 FOR PLAINTIFF AND CROSS-DEFENDANT LARRY GERACI AND
4 CROSS-DEFENDANT REBECCA BERRY: ;
5 FERRIS & BRITTON I
6 BY: MICHAEL R. WEINSTEIN, ESQUIRE
7 BY: SCOTT H. TOOTHACRE, ESQUIRE
; 8 BY: ELYSSA K. KULAS, ESQUIRE
& 9 | 501 West Broadway, Suite 1450 |
10 San Diego, California 92101
11 mweinstein@ferrisbritton.com ?
12 stoothacre@ferrisbritton.com
13 ekulas@ferrigbritton.com
- |
f 15 FOR DEFENDANT AND CROSS-COMPLAINANT DARRYI, COTTON:
16 | ATTORNEY AT LAW |
17 | BY: JACOB P. AUSTIN, ESQUIRE |
18 1455 Frazee Road, Suite 500 .
19 San Diego, California 92108 1
: 20 619.357.6850
@ 21 jpa@jacobaustinesq.com
22
23
24
25
{ 26
é 27
28
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Transcript of Proceadings ' Geraci vs. Cotton, et al.

¥ 1 ITNDEX
¥
2 PAGE

3 WITNESSES :

4 GINA AUSTIN

Direct by Mr. Weinstein 10
5 Cross by Mr. Austin 46
Redirect by Mr. Weinstein 65

I3 DARRYL COTTON (UNDER 776)
% 7 Crogg by Mr. Weinstein 69

& ABHAY SCHWEITZER
Direct by Mr. Toothacre 165
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Geraci vs. Cotton, et al.

1z

16

19

20

23

24

EXHIBITS

I NDEZX

Agreement between Techne and
Larry Geraci, dated 10/04/16

Executed Letter Agreement between
Rebecca Berry and Lundstrom
Engineering and Surveying, Inc.
re Teopographic Survey Proposal,
dated 10/6/16

Email to Larry Geraci and

Neil Dutta from Abhay Schweitzer
re Federal Blvd. - Site layout,
dated 10/20/16 with two
attachments Al10]1 - Site Plan -
Existing & Al102 - Site Plan -
Proposed

Email to Larry Geraci from
Abhay Schweitzer Re: Federal
Blvad. - 8ite laygut, dated
16/24/16 with attached Al102 -
Site Plan - Proposed - Scheme B

Email to Becky Berry from
Ebhay Schweitzer Fwd Federal
Blvd., dated 10/26/16 with
attachment Rlank City of

San Diego Ownership Disclosure
Statement,; Form DS$8-318

Email to Rebecca Berry from
Abhay Schweitzer re Invoice #3309
from TECHNE City fees

(Federal Blvd), dated 10/26/16
with attached Techne Inveoice

No. 339, dated 10/26/1€¢

Email to Rebecca Berry from
Abhay Schweitzer re Federal
Blvd. - City Fees breakdown,
dated 10/26/16 with attached
City of San Diego Information
Bulletin 170, How to Apply
for a Conditional Use Permit
Medical Marijuana Consumer
Cooperative ' '

174

185

194

i97

19%

200

17

174

185

124

197

1289

200

17
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25

26

28

29

31

32

33

35

36

45

47

EXHIBITS

I N D E X (continued)

Email to Larry Geraci and Rebecca
Berry from Abhay Schweitzer

re Federal Blvd - Site Plan and
Floor Plan, dated 10/26/16 with
attachments

CUP Submittal Plans - CUpP
Completeness Review dated
10/28/2016 i :

Land Development Manual Vol 1,
Ch 1 Project Submittal Regts,
Sec 4 Development
Permits/Approvals June 2015

Information Bulletin 515
Geotechnical Study Requirements
October 2016

Form DS-3242 Depogit
Account/Financially Responsible
Party dated 10/31/2016

CUP Completeness Review -
Photegraphic Survey submitted
10/31/201s6

CUP Completeness Review - City
of 8D Receipt for $8,800 Payment
dated 106/31/201s6

Email to Larry Geraci from
Abhay Schweitzer Re: Federal
Blvd - 8ite Plan and Floor
Plan, dated 10/31/16

Email to Rebecca Berry from Abhay
Schweitzer Re: Federal Blvd -
Site Plan and Floor Plan,

dated 10/31/158

Email to Jim Bart=1ll from Abhay
Schweitzer re Federal Bivd. MMCC -
Completeness Review, dated 11/14/16

cup Completeness Review -
Remaining Cycle Issues dated
11/15/2016 ‘ : ’

26
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211

212

215

74

218

219

54

35

227
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74

218
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54

35
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48

49

70

71

73

74

75

76

77

78

84

EXHIBITS

I N D E X {(continued)

Email to Jim Bartell from
Abhay Schweitzer Re: Update,
dated 11/29/16

Email to Abhay Schweltzer from
Jim Bartell RE:. Federal Blvd -
Completeness Review corrections,
dated 11/30/16

Email to Larry Geraci from Darryl
Cotton re Contract Review,
dated 2/19/17 '

Email to Darryl Cotton from
Larry Geracli re Contract Review,
dated 3/19/17

Email to Darryl Cotton from
Firouzeh Tirandazi re Federal
Boulevard MMCC, dated 3/21/17

Emaili to Larry Geraci from
Darryl Cotton re Contract Review,
dated 3/21/17

Email to Firozeh Tirandazi
from Darryl Cotteon re PTS
520606 - Federal Blvd MMCC,
dated 3/21/17, with attached
Addendum Nos. 102

CAR Commercial Property Purchase
Agreement and Joint Escrow
Instructions, dated 3/21/17

Addendum No. 2 - MOU re Martin
and Cotton dated 4/15/17

Addendum No. 3 - Permit Disclosure

of ARgreement in Cotton's Response

tc Geraci lawsuit - Martin & Cotton

dated 5/12/17

Email to Darryl Cotton from
Michael Weinstein re Geraci v.
Cotton - Posting of Notice of
Application, dated 3/28/17

229

39

140

143

141

i45

148

149

151

152

154
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141

145

148

149

151

152
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—

A Yes.

Q Do you also do cultivation facilities or
manufacturing?

A Yes.

Q As a good attorney, one of the things you try
to do is figure out in particular if a client is
eligible for a marijuana license permit before beginning
the process. Correct?

A As a good attorney? Sure.

Q You are aware that certain People are not
eligible for or are barred from obtaining certain CUPs.
Correct?

A Not at the city level, but at the state level,
ves.

¢ At the state level. Is there anything that
could bar someocne from the city level?

A There might be. I haven't seen the -- they
have to run a LiveScan, which is a background check,
fingerprint similar to what attorneys now have to do.
And the City doesn't -- hasn't denied anybody, and they
haven't said what they would be looking for. Presuming
that it would be the same as what is at the state level,
but I -- we haven't seen anybody be denied. So I'm not
sure.

Q . On the state level, do criminal convictions
brevent someone from obtaining licenses?

A Very rarely. It would be felony and a crime of

moral turpitude.
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1 i Q What if someone has had illegal operations that
2 have resulted in a lawsuitsg on the property, illegal
3 principals?
@ 4 A So in different jurisdictions, it's different.
;M 5 It's different. But if we're talking'about the City of
6 San Diego -- the gtate only makes you write a
7 | rehabilitation plan. They don't preclude you from
! 8 operating. So you can have a misdemeanor -- and you
: S have to disgclose them all. So you have to disclose
@ 10 your -- if you've got a DUI, if you had some petty theft
ﬁt 11 as a teenager or, I guess, over 18, if you -- and we see
12 all of these things. And they simply -- you disclose
13 it, and then vou write a rehabilitation to the state,
14 and the state says, okay, here ybu go. |
is 2 ,_éo does the City care if someone has been
ﬁ is gsanctioned for illegail comﬁercial cannabis activity?
' 17 MR. WEINSTEIN: Objection. Vague ag phrased.
18 THE COURT: Overruled.
19 THE WITNESS: Doesg the City care if somebody

20 has been sanctioned? Yes and no because it just depends
21 on what that was. If that -- if there was -- Urban

22 League had a perfect example. WilSon had been

23 sanctioned for prior activity, and at the time when they
24 first started those back in 2009 there was a --

25 phrasing in the -- in the settlement agreement that said
26 you cannot coﬁduct any cannabis activity unless amended

27 by the Court. and he was still awarded a dispensary.

28 And he ultimately did get it amended the -- the

_
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—

judgment or the stipulation amended to say no illegal
cannabis activity.
So does the City care? I don't know how to
answer that.
BY MR. AUSTIN:
Q All right. So it would be fair to say that the
first goal of the regulating agencies in the ¢ity and

the. state is to protect the community and keep these

types of individuals who had had illegal activity --

illegal cannabis activity going on, the goal would be to
keep the public safe?

A I don't understand that question. Can you
rephrase it?

Q No.. Cancel that. Sorry. Strike that.

So on the 6175.property, Mr. Geraci's name was

not used on the CUP application. Correct?

A That's correct.

Q And was the reéson because of his tax business?
Is that what you were told?

A I don't know if I was told.

Q Were you given a reason why Rebecca Berry would
be used as the agent? _

A I ~-- T don't recall if I was or if I wasn't.
I'm trying to think back. I -- I -- I don't know if it
was his tax business or -- you know, every year things
loosen up a little bit, and there's been a -- always
been a fear of federal enforcement . And so I don't

remember the exact reason right now.
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: 1 Q Are you aware that Mr. Geraci has been
% 2 sanctioned for illegal cannabis activity on three
3 occasions for owning property in which illegal marijuana
4 principals were housed?
5 A No.
6 Q Youire not aware of that?
i 7 A No .
w; 8 0 Did you do any type of -- actually, have you
S

worked with Mr. Geraci on any project other than the
1¢ 6176 CUP?
| I 1 A I'm not sure I can answer that for client

12 privilege. I know he waived with regard to this. If

13 gsomeone could  instruct me whether or not it's been

14 waived to everything, that would be helpful.

15 MR. WEINSTEIN: Waived, your Honor.
i6 - THE COURT: L'm sorry?
| 17 MR. WEINSTEIN: We will waive the privilege.
p 18 THE WITNESS: Okay. Yes. I did work with him
: 19 on -- working on some other land use entitlement
F 20 projects.

21 BY MR. AUSTIN:

= e

22 Q Were those marijuana related?

23 A They were not.

24 Q So in the forms that we saw up on the board,
, 25 you said that Rebecca Berry's name was all that was
% 26 | required because ﬁhe‘-- any CUP runs with the land.

; 27 | Correct?

28 A That's correct.

Page 50
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-

Q 8¢ if Ms. Berry was Mr. Geraci's agent,
wouldn't you say that in fact Mr. Geraci did have an
interest in the CUP?

A I'm sorry. The guestion is I would say that
Mr. Geraci has an interest in the CUP because Rebecca
Berry was his agent?

Q Yes.

A Yeah. I believe that they were working
together to obtain, the CUP.

Q 8o in Exhibit 30, which has already been
admitted into evidence, the first page. Part 1, it's
fine print. But three lines down, does it not say to
1igt -- and by the list it's referring to -- anyone --

THE REEORTER: can the reporter heax that last
part again, and lduder Counsel.
BY MR. AUSTIN:

Q Okay. In Part 1, it refers to the ownership

disclosure statement. &And three lines down, it says the
(list must include the names and addfesses of all persons
who have an interest in the property, recorded or
otherwise, and state the type of property interest,
including tenants who will benefit from the permit, all
individuals who own the property.

A Yes.

Q o after reading that, why does it seem
unnecessary to list Mr. Geraci?
A I don't know that it -- it was unnecessary oOr

necessary. We just didn't do it.
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1 Q But at some point, his involvement would have
2 to be disclosed. Correct?
3 A Tike T said, this -- the purpose of this form
_ 4 is for conflict of interests. And so at some point --
é 5 and it happens all the time -- the applicant isn't the
: 6 name of the person who's -- who's on the form. And we
7 go to planning commissidn. And the planning
8 commissioners have reviewed all the documents. And they

S wouldn't have seen Mr. Geraci's name. - And had he known

i0 one of them or had done work with one of them and they

11 would need to recuse, they would then be upset that it
12 didn't get listed on the form.

13 G Right. That makes sense.
14 B¢ if i, Géxaci_has,been sanctioned for
% 15 illegal cannabis aeti?ity -
“ 15 MR. WEINGTEIN: Objection, your Honor. May we
E, 17 | have a sidebar?
: 18 THE COURT: The objection is sustained.
19 Next question. And the request for sidebar is

b 20 deferred at this time.
21 BY MR. AUSTIN:

. 22 Q  On the state level,_would Mr. Geraci's interest
é 23 have to be disclosed in.his‘—-.his inv¢lvement with the
" 24 | CUP? o |

25 A Yes. At the -- when -- once the CUP -- if the

26 CUP had been issued and a state permit had been applied
27 for, then they're -- the state's rules are much more

28 explicit as to what -- who needs to be disclosed as an
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1 owner and a financiaily interested party. But we didn't
2 get to that point.
i 3 Q OCkay. $o as the main attorney on the cup
? 4 application, you were involved in Pretty much all
5 important conversations?
6 MR. WEINSTEIN- Object. Vague and ambiguous asg
7 bhrased. _
8 THE COURT: Do You -- do you understand the
i 9 question, Ms. Austin? '
g 10 THE WITNESS:. T think he's asking me if I was
11 involved in eVery conversation.
iz THE COURT: 211 right. The objection is
13 overruled,
14 | Please answer.
. 15 ; THE WITNESS: I wasn't involved in every
§ 1€ | conversation. |

17 BY MR. AUSTIN:

18 Q Just the most important ones that would have an

19 effect on the outcome?

20 | A I would hope so.
21 Q All right. And youlre familiar with Abhay

[ %]
6]

Schweitzer? ,
23 A Abhay_Schweitzer, ves.
24 Q Did you ever have an email conversation with

25 Mr. Schweitzer asking.that Mr. Geraci's name not be
26 included in any of the applications?

27 A Maybe. I worked with Abhay on dozens of

28 projects. And this is several years ago. But mavbe.
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P 1 Q And Exbibie 3%, which T believe has already
g 2 been admitted inte avidence --
3 THE Coun'r. Thirty-six has not vet been
4 admitted.
5 | MR. AUSTIN: Oh.
6 THE COURT: Are You offering it»
. 7 MR.:AUSTIN: Yes, if we could, your Honor.
% 8 THE COURTi"Any objection to the admission of
9 | Exhibit 367 |
. 10 MR. WEINSTEIN-: No, your Honor.
@é 11 THE COURT:  Exhibit 36 will be admitted.
f 1z (Premarked Joint Exhibit 36, Email to Rebecca
4 13 S Berrylfrom Abhay Schweitzer Re: Federal Blvd -
§ 14 Site Plan and Floor Plan, dateg 10/31/16, was
) 15 admitted inté evidence.)
16 THE WITNESS: Okay.

; 17 | BY MR. AUSTIN:
18 o) Okay. On the first bage, towards the bottom,

19 the email dateg October 28th, do ¥ou recognize thig?

% 20 A Yeah.

| 21 Q So it PUrports to be an emai] you sent to

y 22 Mr. Schweitzer,

ﬁj 23 A Yes.

ﬁl 24 Q So Itemii, as you have them numbered, can you
: 25 read that. .‘ J“ |

g 26 A "I Would.like_to“ ~-. I think I meant file or

27 fill. I don't know. It's misspelled -- "in the tenant
28

and not the owner on Item No. 3. Cotton has legal

[
E._ .
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§ e

issues with the City, and T don't want to See his name

1
2 on the application uniess necessary. v
3 Q And what legal isgues were those?
T 4 A My understanding is that he had multiple
i 5 | enforcement actions ‘for illegal cultivation on site.
g‘ & Q Was it multiple, or just one? Do you recall?
; 7 A I was told multiple.
8 0 Okay. 1Is that a similar reason why
9 | Mr. Geraci's name was kept off that form?
10 A No.' Like I said, T didn't know anything about
11 that
iy 12 Q Okay. Are you familiar with the California

13 Business-and_Professions Code 260577
14 A Probably. It sounds like_itis part of the

15 cannabig Yegulations.

19 | THE COURT: What's the exhibit number, Coungels
} MR. AUSTIN: What would be the exhibit number

! 21 ’ on thig? _

2z THE COURT: Has that been marked previously as

23 an exhibit? | |

24 MR. AUSTIN: 71t has not. Could we get judicial

25 notice of the Califeornia business code and

26 professiong -- Or Business ang Professiong Code.

27 THE COURT: Well, have You shown Opposing

28 counsel that document 7 Why don't you do so.
.
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1| MR. WEINSTEIN: We've seen it. It'g part of
2 what we discussed op Friday in terms of lodgement. He
3 wWants to show the witness the statute.

N 4 THE COURT: a1l right. :

§ 5 MR. WEINSTEIN: And I would ask that she be

| 6 given the statute in front of her to read.
7 THE COURT: alil right. So let's -_ the next
8 exhibit in order isg 281. Cournsgel, what's the name of
3 the statute? B&P Code section what?

N 10 ! MR. AUSTIN: 260857,

E 11 | THE COURT: A1l right. and gig Yyou want to

12 show that statruce Lo Ms. Austin to refresh her memory?
13 - MR. AUSTIN: vYes .
: 14 THE COURT: All right. go we'll have that

15 | marked next in order Exhibit 281.

) is | (Premarked_Joint Exhibit 281, Bgp Code
% . 17 | Section 26057, was marked for identification.)
; 18 | BY MR. AUSTIN:

1s | Q Are you familiar with this Code?

20 A Yes.

21 Q So in Subsection A, it states that "The

22 licensing authoricy shall deny an application if either

23 the applicantror the premises for which the state

" 24 license applied do not qualify fo:_the license under
25 this Qivision.= _Corrécﬁ?
[ 26 A Correct. _
27 Q All right, sgc although you're not aware of any

28 sanctions against Mr, Geraci, if such g thing were in

P Page 56
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fl 1 existence, would he be barred from having a license
) 2 issued in his nazme?
ai 3 A No.
| 4 MR. WEINSTEIN: Objection. BRelated objection,
5 your Honor. ‘ '
6 THE WITNESS: Sorry.
7 MR. WEINSTEIN: Same as before.
8 THE COURT: The objection is overruled.

THE WITNESS: No. Because this statute has to

Eae= 2
0

10 | be read in its totality. A says if this. And then

11 under B4, large A tells what you kind of crimes they're
! © 12 talking about.
iy 13 | BY MR. AUSTIN:

| 14 Q@  Right.
i 15 A So 1f there was a violent felony conviction,
I 16 which most of these have to do with:moral turpitude,

17 then an applicant may be denied for state licensing --
18 or shall be denied for stéte licensing. But we have --
19 I can tell you, because of the nature of the industry,
20 every person out.there operating a legal dispensary in
ﬁ 21 the City of San Diego has a prior conviction.

22 Q So if the state had an issue with Mr. Geraci's
23 name, what would that process be to try and ensure that
24 he could acquire the license?

25 MR. WEINSTEIN: Objection, your Honor. Vague,

26 irrelevant, since we're not talking about a state
27 license. That's --
28 THE COURT: Sustained.
] ' Page 57
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MR. RUSTIN: Okay. Moving on.

BY MR. AUSTIN:

QR You said you drafted some proposed contracts
for Mr. Geraci and Darryl Cotton. Correct?

A Yeah. Our office did, correct.

Q And‘that was roughly March 2017°?

A That's correct.

Q Were you .aware of any prior contract between

Mr. Geraci and Mr. Cotton?

A Yes .
0 What was contaired in that contract?
A I dorn't know 1f I had seen the contract. I

know that Mr. Geraci told me he had an agreement with
Darryl Cotton; And, as I mentioned, Darryl was trying
to change it., And so he wénted me to draft up something
new. _ o

P Q Okay. Sco he had an.agréement with Mr. Cotton.
Was it in Writing? o

A i -- I understood it to be in writing. I don't
believe I had seen anything at ﬁhe time we drafted this.

Q And when your office drafted this contract, did
you have any working documents to base the contract off
of? | |

A What do you mean "working documentg"?

Q Were you given any outlines, like, of what the
terms of the agreement were?

A No. I believe that was a phone call.

Q It's just a phone call from Mr. Geraci?

Page 56
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I, Margaret A. Smith, a Certified Shorthand
Reporter, No. 9733, State of California, RPR, CRR, do
hereby certify:

That I reported stenographically the proceedings
held in the above-entitled cause; that my notes were
thereafter transcfibed with Computer-Aided
Transcription; and the fdregoing transcript, consisting
of pages number from 1 to 236,_inclusive, is a full,
true and correct transdription cf my shorthand notes.
taken during the proceeding had on July 8, 20189.

IN WITNESS WHEREQF, I have hereunto set my hand
this 22nd day of July 2019.

f;l f?Wmef

Margaret A. Smith, CSR No. 9733, RPR, CRR
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