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July 3, 2019; San Diego, California; 8:55 a.m
Hon. Joel R Wohlfeil
-- 000 --

THE COURT: Al right. Good norning,
ever ybody.

THE REPORTER: Mbrning, your Honor.

MR. VI NSTEIN:  Good norning, your Honor.

MR AUSTIN. Good norning, your Honor.

THE COURT: Al right. So we'll be bringing
the jury in as soon as they have assenbl ed.

Let nme go to Plaintiff's counsel. Any issues
that we need to di scuss?

MR. VI NSTEIN: Just one concerning the exhibit
books again for the defense. And I'lIl have Ms. Kul as
address that.

M5. KULAS: Yesterday, we received a digital
version fromM. Austin's paralegal. But they didn't
have stanps on them They weren't correctly Bates
nunbered. | enailed this nmorning. And we don't have a
way of even correcting the exhibit list that's within
the witness's exhibit binder and your Honor's exhibit
bi nder.

So | don't really know how to nove forward

because we don't have even a hard set of the exhibits

that are correct to -- to use.
MR. VWEINSTEIN. | would note for the Court that
just because | knowtinme is an issue, | don't anticipate

usi ng any exhibits fromthe defense exhibit book in ny
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opening or in my direct. So if that --

THE COURT: Ckay.

MR. VI NSTEIN. But at sone point --

THE COURT: Okay. Counsel ?

MR. AUSTIN. |'ve been trying to get everything
fixed. And | got alist of all the errors. And | had
sonmebody working on it all yesterday while we were in
trial. And all evening. And we're getting everything
el ectronically sent out.

The Bates nunber, | don't know why that ended
up being significantly --

THE COURT: Do you have a hard copy that you
provi ded?

MR. AUSTIN. | thought that | did provide a
hard copy.

M5. KULAS:. That issue that | gave you
yesterday --

THE COURT: Counsel, speak to the Court.

M5. KULAS: Sorry, your Honor.

THE COURT: So your coments?

MS. KULAS: Yes. Yesterday, | provided
M. Austin with a list of the issues that were
reflective fromthe hard copy that you provided us the
day prior.

So we reviewed them and as we di scussed
yesterday, there were sone di screpancies with what was
contained in those exhibits.

THE COURT: Al right. So -- | don't know how

Page 8
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chal I engi ng sonme of these issues may be. So what we're
going to do is w're going to do the best we can, but at
some point intinme, if either the plaintiff is being
prejudiced -- and | don't know if you are yet -- or the
Court is unable to foll ow whatever docunents that you
have had marked, the price to be paid will be that |l
sustain an objection and that docunent wll not be
admtted.

So, ultimately, it's the risk you assune by not
reasonably conplying with what the rules require.

Now, Counsel, there are other judges that would
respond to this issue very differently. Perhaps you
coul d even say nuch nore draconian than | do. These
t hi ngs happen. So I'mgoing to keep an eye on it, and
we'll do the best we can. But you shoul d consi der
your sel f adnoni shed. These are awful inportant things
that we need to have done.

So |'ve done ny best right now

MR VEI NSTEIN:  Fair enough, your Honor.
Not hi ng el se.

THE COURT: Al right. Let nme go to the
def ense si de.

Any -- any issues that you wanted to bring up?

MR. AUSTIN.  Just yesterday when you were
asking if | wanted to reserve, were you only talking
about calling back witnesses or, |ike, after he does his
opening, do | get to do m ne?

| was just wondering about --
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THE COURT: Well, you are entitled to make an
opening statenment inmediately after Plaintiff's counsel
does during Plaintiff's case in chief, or you can
reserve the right to do an opening and do that at the
begi nning of your case in chief.

| was actually referring to the exam nation of
W tnesses. And as witnesses are called in Plaintiff's
case in chief, you have the right to not exam ne them at
that tine but instead recall themin your case in chief.

Now, you have to first nmake sure you have the

power to have themrecalled. If it's a party in the
courtroom that's fine. |If a party is under subpoena,
that's fine. But if it's a -- sonebody el se comng into

Court voluntarily, unless there's been a paper served
upon them it's not nmy ability. The Court doesn't have
the power to tell sonebody to cone back.

So I'mgoing to ask you if you want to
Cross-exam ne these witnesses at that tinme or reserve
your right to do so during your case in chief. And you
respond as you think. And then the risk you assune is
that these people are available for you to do that in
your case in chief.

But the context was in tal king about tine
estimates. That's all | was speaking about. | wasn't
trying to put any pressure on you.

So is there anything el se you want to di scuss
about that right now?

MR AUSTIN. No. | just wanted to make sure |

Page 10
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wasn't | ocking nyself down to sonething right now.

THE COURT: Well, at sone point in time, you'l
have to nake that decision, but that was not the Court's
I ntention yesterday.

Al right. Anything else, Counsel?

MR. AUSTIN: No, your Honor.

THE COURT: As soon as we get the jury in,
we're going to start with opening statements. Are you
ready to go?

MR. VEI NSTEI'N.  Yes, your Honor.

THE COURT: Are you going to give an opening
right after Plaintiff's counsel ?

MR. AUSTIN. Yes, your Honor. And | do have
those | odgenents from yest erday.

THE COURT: Ckay. Wen you have a chance, j ust
give themto ny deputy.

By the way, do we have our jurors here?

THE BAI LI FF:  Yes, your Honor.

MR VEEINSTEIN. There is one thing.

Apparently, we have to still focus this
proj ector.

M5. KULAS: | just want to nmake sure it's
focused, because we haven't touched it in a few days.

THE COURT: I'Il give you the jury -- [I"Il take
you -- either as they are comng into the courtroom or
after I have begun -- after I've indicated it's tinme for

t he opening statenment, you can do that. Oay? Feel

free to turnit on nowif you' d like to, but | don't

Page 11
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want to hold the jury up any | onger.

So bring themin, Madam Deputy.

THE BAI LI FF:  Yes, your Honor.

THE COURT: Al right. Good norning,
everybody. Thanks for being so good about assenbling on
time. We were delayed a couple of mnutes. | had
several hearings at 8:30, and | had to talk wth counsel
for just a nonent.

In just a few nonents -- hnm |'m/looking. W
have an enpty seat. One, two, three. Juror No. 4.

Caxaca. W're usually very good about neking
sure we have everybody assenbl ed before bringing people
I n.

Has anybody seen our Juror No. 4? WAs he here
thi s norning?

Al right. One nonent. |'mgoing to talk to
nmy deputy.

Madam Deputy, may | see you for a nonent.

THE BAI LI FF.  Yes, your Honor.

(Si debar held and not reported.)

THE COURT: Al right. W've got al nost
everybody here.

Al right. W would probably not have brought
you in to sit where you are if we were still waiting for
our remaining jurors. But we wouldn't have been able to
start before now.

So we're still on track.

So what we're going to do, we still have one of

Page 12
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our alternates, M. Dunbar. Counsel, I'minclined to
excuse himso we can nove forward.

Any obj ection?

MR. VI NSTEIN: No objection.

MR. AUSTIN. No objection.

THE COURT: Al right. So M. Dunbar wll be
excused. |f he does appear, Madam Deputy, can you | et
hi m know he's excused?

JURCR  Sir, I'"'mright here.

THE COURT: I'msorry, M. Dunbar. | thought
we were -- | was inforned that we were still waiting for
one nore juror. So we do have everybody. | apol ogize.

That nust have been an odd experience hearing ne talk
about you and you're sitting right here.

W're getting off to a rough start this
norning. W try to be perfect, but it doesn't always
happen, folks.

Al right. So we do have everybody.

All right. So very briefly, in just a few

monents, Counsel will give their opening statenents.

Wien they're done, we'll take our norning break. Even
If we're not quite at 10:30, we'll take our 15-m nute
break. And when we return, we'll start with w tnesses

and go until noon and continue along that line until the
end of the day.

Pl ease recall that we're dark tonorrow because
of the holiday and will not be returning until next
Monday, the 11th. And then you'll have a |ine-up of

Page 13
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W tnesses. And the |lawers are working hard to have as
many witnesses lined up. Sonme of themw || take a
little longer, like the parties. But you'll be seeing a
steady stream of w tnesses through and incl uding
Plaintiff and the defendant's case in chief.

So I'll keep you up to date on where we are in
the estimate, but as nentioned before, we wll get you
the case at or before the close of business Thursday,
July 18t h.

So it's nowtine for counsel to give an opening
statenment. | nentioned to you yesterday that nothing
the lawers say during the trial is evidence. The only
thing you're going to base your decision on ultimately
Is the evidence and, of course, the lawthat | give to
you. But what they say in their opening statenent wll
give you an idea of what they expect the evidence to
consist of, at least fromtheir perspective.

So with that in mnd, Counsel, whenever you're
ready, please give your opening statenent.

MR VEEI NSTEIN.  Thank you, your Honor.

(Openi ng statenent on behal f of

Plaintiff/Cross-Defendant Larry CGeraci)

MR. VEINSTEIN. Good norning, M. Dunbar, and
the rest of the jurors. Thank you for your patience
t hrough jury selection yesterday. As your Honor has
just rem nded you, nothing | say is evidence. |It's what
| believe the evidence will show. So if | make a

statement and | don't preface it by saying the testinony

Page 14
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wll show, it's really in front of every sentence
because |'mnot a wtness.

Now, it's ny opportunity, as you were
pre-instructed yesterday, to present an opening
statenent. It's really an outline, a road map of what |
expect the evidence will show, and it's going to allow
you to keep an overview of the case in mnd during the
| ater presentation of evidence.

Evi dence conmes in out of order. These facts
are going -- the facts you'll hear are going to be new
to you for the first time. W've known themfor a |ong
time. And as a result, it will take you a while to put
themall together. But when it's said and done,
hopefully, the overview |'ve presented to you will help
you understand the case as it's presented.

Now, as | nmentioned in the mni opening
yesterday, this case involves a dispute between Larry
Geraci and Darryl Cotton concerning an agreenent from
t he purchase and sale of M. Cotton's property at 6176
Federal Boul evard.

Now, M. Geraci and M. Cotton dispute the
ternms of the agreenent. During ny opening, |['ll refer
to and show you sone of the docunents. These are sone
of the exhibits that | anticipate you will see during
the evidence portion of the case. It will help ne wth
ny overview and hel p you.

But before | junp into the story -- before | do
that, the setup is with the screen over here. And we

Page 15
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have jurors all the way extending to al nost even with
me. |f anybody at any tinme has trouble seeing the
screen, just give us a heads-up, and we'll nmake an

adj ust mrent and nove the attorneys back and forth to nake
It clear.

So, anyway, before | junp into the story, |
need to introduce you briefly to sone of the persons
whose nanes will come up in the testinony and who nmay
give testinony in the case. And there's eight people in
particular. | just want to identify it fromthe outset.

O course, there's Darryl Cotton, who is the
def endant and cross-conpl ainant. He was the seller of
the property. M. Cotton has devel oped hydroponic
systens for the growi ng of cannabis. He's very active
In the community regardi ng cannabis issues. You'l
| earn nore about that |ater.

M. Geraci, sitting in front of nme next to the
bench, is the buyer. He owns a tax and financi al
accounting business called The Tax and Fi nancial Center.
He' s been doing tax preparation work for about 40 years.
So that's basically been his profession his whole
career. He's licensed as an enrolled agent. This neans
he has a federal license that allows himto represent
clients before the IRS.

And that will becone an issue that you wl|
hear about later in the case.

Rebecca Berry, who sits to ny |left, because we

don't have roomfor everybody, who is sitting in the

Page 16
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first seat, is also ny client, a cross-defendant in the
case. She's M. Ceraci's admnistrative assistant.
She's worked in this business for 14 or 15 years.

Ms. Berry, acting as M. Ceraci's agent, was the
applicant on the conditional use permt application that
you' ve heard about so far. And that was submtted to
the Gty of San Di ego.

This was done with M. Cotton's know edge.

She coordinated -- Ms. Berry did --
comuni cations regarding the project with M. Ceraci and
the project teamthat he hired. And along with the
proj ect nanager, a gentleman by the nane of Abhay
Schweitzer, was the City's contract for this CUP
appl i cation.

The next person | want to nention is Jim
Bartell. JimBartell has a public governnent and nedi a
relations business called JimBartell & Associ ates.

He's a registered | obbyist. He had been successful in
obtaining for his clients approval of CUPs for
di spensari es.

M. Ceraci hired M. Bartell to be on his team
to help the efforts to devel op and operate a nedi cal
marij uana consuner cooperative, sonetinmes abbrevi ated
MMCC. And he was hired to do that.

M. Bartell is expected to testify about his
role in attenpting to obtain a CUP for a dispensary on
t he property.

| al ready nentioned Abhay Schweitzer. He owns

Page 17
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hi s own business called TECHNE, T-E-CH N-E, a design
and devel opnent firm He's a project designer who has
experi ence working on marijuana di spensary projects and
had al so been successful in guiding clients through and
obt ai ni ng approval s of condition use permts for

di spensaries for other of his clients.

M. Geraci, you'll learn, hired M. Schweitzer
to be on his teamalong with M. Bartell.

You will learn that -- in this case that
M. Schweitzer and his staff at TECHNE spent over 680
hours on this project, 150 or nore of which was just for
preparation of drawings to be submitted to the Gty in
connection with this regulatory process that one has to
go through to obtain a conditional use permt.

M. Schweitzer is expected to describe to you
in detail the CUP application process and the
applications taken to process the CUP application for
t he di spensary on this property.

He's going to also testify to you about
unsuccessful attenpts to appeal the approval of a
conpeting CUP application on a nearby property. You've
heard a |ittle bit earlier about a conpeting CUP
application. W'Ill get into nore detail about that
| at er.

G na Austin, you will hear about. Gna is an
attorney. She has her own law firm the Austin Legal
G oup. Her practice includes, in addition to corporate

and securities, |land use entitlenents. She's

Page 18
www.aptusCR.com



© 00 N o o M W DN P

N NN NN NNMNNMNRRRRRRER R R R R
0 N o OO DN WNREPR O © 0 ~N O O M w N kL O

Transcript of Proceedings Geraci vs. Cotton, et al.

represented nedi cal cannabis, collectives and
cooperatives with regard to regul atory conpliance

I ssues. She's al so been successful in obtaining permts
fromlocal nunicipalities and representing themin front
of local nunicipalities.

M. Geraci, you will learned, hired Ms. Austin
to be on the team he put together to attenpt to obtain
approval of the conditional use permt for the
di spensary on the property he was buying from
M. Cotton.

There are two nore people on the long |ist |
need to introduce you to. The first one is Firouzeh.
And |I''m hoping |I'm pronouncing that right because it's
not -- it doesn't sound howit's spelled. But it's
Fai rsday Tirandazi. M. Tirandazi was an enpl oyee of
the City of San Diego. She was an initial project
manager for the City responsible for the CUP application
that was submitted on this property. At that tine, she
was the initial project manager, and she worked in the
San Diego -- City of San Diego's devel opment services
depart nment .

The | ast person is another Cty enpl oyee. Her
nane is Sherlynn Tac, T-a-c. She's also enployed by the
City of San Diego. And at a tinme, she was the second
proj ect manager after Ms. Firouzeh (sic) was transferred
fromthe departnment. M. Tac was the second manager at
the Gty for the CUP application that was being
processed that had been applied for by Ms. Berry on
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behal f of M. Geraci.

| know that's a long list, and you'll becone
famliar wth those people as you hear the testinony.

And here's what | expect the evidence to show.
On Novenber 2nd, 2016, M. Geraci and M. Cotton signed
before a notary a witten agreenent which set out the
material terns and conditions that was agreed to for the
purchase and sale of M. Cotton's property.

Wul d you bring up 38, please.

O course, you'll be shown this agreenent
again, I'msure, many tines during the trial. This is
an agreenment that M. Geraci will tell you was drafted
by he and M. Cotton together in his office on
Novenber 2nd. He sat at his conputer, did the typing.
H s office has a 65-inch conputer nonitor on the wall.
M. GCeraci viewed the conputer nonitor, and they
essentially went through and drafted the agreenent
toget her and spoke about it as it was witten. It
started out as a Wrd docunent with the date at the top.
And as it was witten, they went through it, put the
wor ds down, made suggestions, and then agreed that those
words were accurately reflecting what they had agreed
to. That's what M. Ceraci will testify to.

Wien it was all agreed to and the words were
agreed to, they both signed it in front of the notary.

Woul d you show us 39, pl ease.

And 39, it's not that big of a deal. But it's

just a notary acknow edgnent that shows it was signed by
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M. Geraci at 3:05 p.m on Novenber 2nd by M. Cotton
two mnutes before that.

Now, M. Geraci will testify that this
agreenment was the culmnation of a series of phone calls
and a couple of face-to-face neetings, including the
nmeeting on Novenber 2nd, when they di scussed and
negotiated the terns of the agreenent.

M. Geraci will testify that this was intended
to be their final agreenent. It was a sinple one, as
reflected in the witten docunent.

Now, both M. Cotton and M. GCeraci signed the
agreenent, and M. Geraci on that day provided
M. Cotton with $10,000 in cash as a deposit called for
in the agreenent. It was to be applied against the
purchase price of $800,000 with a bal ance due upon
approval, if there was approval of a conditional use
permt for the medical marijuana dispensary.

Now, M. Cotton will not deny that he signed
the witten agreement. However, he's expected to
testify that the docunent was not intended as an
agreenent but rather as a receipt for the $10,000 of
cash that he received. He's expected to testify that as
of Novenber 2nd, 2016 when they each signed the
docunment -- if you could put it back up -- they had
orally agreed to additional terns and conditions for the
pur chase.

Anong other ternms and conditions, he's expected

to testify or claimthat they agreed to a nonrefundabl e
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deposit of $50,000, not $10,000. He's expected to claim
that in addition to the total purchase price of

$800, 000, he and M. GCeraci had orally agreed that the

di spensary was built, that M. Cotton would receive

a 10-percent equity stake or ownership interest in the
medical -- in the dispensary with a right to receive
guar ant eed m ni num cash di stributions of $10,000 a

nont h.

M. Cotton will testify that all these terns
and conditions were orally agreed to as of Novenber 2nd,
2016.

What he won't -- what he will agree to, though,
and is not expected to dispute is that the sale was
I ntended to be conditional upon the obtaining of a
conditional use permt for the operation of a
di spensary.

The testinony will show that neither party
di sputes that was part of the agreenent. |It's not going
to be disputed that they discussed and it was agreed
that approval was to be obtained by M. Geraci at his
expense. They discussed that if the Geraci -- if the
CUP wasn't approved, M. Cotton would get his -- would
keep his 10, 000-dol | ar nonrefundabl e deposit, and
M. GCeraci would have to have borne all the expenses
that he invested in trying to obtain approval of the
di spensary that never came to fruition.

Now, you're going to hear testinony -- |

started wth the agreenment on Novenber 2nd. You're
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going to hear testinony about the events that led up to
the signing of the agreenent on Novenber 2nd. You wll
|l earn that in [ate 2015 or in 2015, M. Geraci becane
Interested in the possibility of acquiring a property to
devel op and operate a di spensary.

You will learn that in the Cty of San D ego,
there are nine council districts, and four principals
are permtted maxi mumin each council district. So this
was in a council district, and there was the possibility
of that district having four principals.

You'll also learn that the City's zoning
ordinance Iimts the |ocations where operations of a
di spensary are allowed in use. So if a property is
| ocated within district but it's not zoned for operation
of a dispensary, you can't operate one there, unless and
until the City approves a conditional use permt that
allows you to do so. But they won't do that if their
zoning isn't approved.

Now, you will hear a lot in this case about the
regul atory permt process as applying for and obtai ning
that conditional use permt was a condition of the
purchase. M. Ceraci is not an expert in the medica
marijuana i ndustry. So he decided to assenble a team
that | described to provide himwth guidance through
t hat process.

He hired M. Bartell in October of 2015, the
| obbyi st | mentioned, who was famliar with the process.

And they started | ooking for properties, trying to
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Identify properties that m ght be feasible to acquire
and to then obtain and operate -- a conditional use
permt to operate a dispensary.

And in approximately -- you'll learn that in
approxi mately m d-2016, M. Cotton's property at 6176
Federal Boul evard was identified as a possible feasible
| ocation. Now, it was located in zoning -- a zone
called CO 2-1.

Wul d you put up 27, please.

You're going to hear a | ot about a zoning issue
In this case and correcting a zoning problem You'l
hear testinony fromnultiple witnesses on that issue.
But for purposes of the road map, the crux of it is that
the Gty -- would you bl ow that up, please. Especially
2D2 on the left side.

Keep going. Perfect.

So this is an information bulletin put out by
the Gty of San Diego for nedical marijuana consuner
cooperatives. And you'll notice in Section 2D, it says
MMCCs are allowed only in the foll ow ng zones.

| f you can bl ow up that paragraph.

And you'll see that CO-2-1 is an all owabl e use
in that zone according to this information bulletin.

However, it turns out, the Cty's Minici pal
Code didn't have that particular zone, CO2-1, didn't
have a dispensary as an all owable use in the CO 2-1 zone
under the zoning ordinances in the Minicipal Code. So

there was a conflict. You'll hear about the crux of
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that conflict and the problens and what efforts were
made to anmend the zoning ordi nance to resol ve that
probl em before the Gty would continue with the process
of CUP application. [|'ll get to that alittle bit

| at er.

Now, for purposes of where we are in the
opening, it's inportant to know that the evidence wll
show that both M. Geraci and M. Cotton were aware of
this potential zoning problemat the tine M. Cotton
first made -- M. Ceraci first nmade contact wth
M. Cotton about his property. So when did that happen?

You'll learn that M. Geraci's first contact
wth M. Cotton about the property was in md July of
2016. M. Ceraci called M. Cotton to see if he was
Interested in selling his property. He didn't -- he
knew not hi ng about M. Cotton's background.

M. Geraci wll testify to the details of that
conversation, which |asted about 20 m nutes. But anong
other things, he will tell you that he introduced
hi nsel f and explained to M. Cotton that he was | ooki ng
to purchase a property that could be used to develop a
medi cal marijuana consuner cooperative. And he asked
M. Cotton -- and to devel op a dispensary. And he asked
M. Cotton if he would be interested in selling.

M. Ceraci told himhe did not want to waste his tine if
t he asking price was outside his budget. And he asked

what price he would want to sell the property.

M. Cotton told him $800,000. M. Geraci told himthat
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was in his budget and asked if they could neet to
di scuss specifics.

Now, this was the first contact, this tel ephone
call in md July 2016 where they di scussed the terns of
a potential purchase. Not all the terns but that
particular term the price.

The next tinme that -- the first tinme they had a
face-to-face neeting was in Septenber of 2016.

M. Geraci is going to testify about the details of that
conversation as well, as | expect M. Cotton wll.

Anmong ot her things, M. CGeraci is going to tell you that
he told M. Cotton he was still interested in exploring
the purchase of his property, but his teamstill had
sone work to do to determne if it was even feasible
enough to go forward. They knew for sure they had the
zoning issue, but they wanted to determne if there were
ot her i ssues.

M. Ceraci said he would be back in contact
with himwhen it was determ ned whether the property was
feasible and he was ready to nove forward. And they
di scussed other things, which I will |eave to the
testi nony.

M. Cotton said he wanted to send hi mand was
going to send hima proposed agreenent.

Wul d you go to No. 9, please.

So you will see an emmil on Novenmber -- |I'm
sorry -- on Septenber 26th, 2016, after that initial
face-to-face neeting where M. Cotton did what he said
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he was going to do, sent M. Ceraci a proposed contract.
And this is the email.

And then would you go to Exhibit 10, please.
Bl ow t hat up.

So you'll see this. This is a draft agreenent.
You'l ]| get to see it in nore detail with M. Cotton and
M. Ceraci.

Now, M. Cotton -- paragraph 1, highlight one,
pl ease.

M. Geraci reviewed the agreenent. He noticed
I n paragraph 1 that one of the things M. Cotton wanted
was a 10 percent equity position or one of the things he
was proposing was a 10 percent equity position in the
new | i censed entity, which refers to the di spensary,
we'l | hear.

M. GCeraci had some prior conmunications before
this with M. Cotton in which M. Cotton was trying to
persuade himto invest in M. Cotton's -- we'll call it
grow busi ness. M. Cotton produces cannabis. He is a
hydroponic grower, as | understand it. He'll talk about
It, though. He was trying to persuade M. Geraci to
I nvest in his growi ng business in exchange for which he
woul d get a 10 percent interest -- interest in the
di spensary. They had di scussed that. M. -- they
di scussed that when M. Ceraci called M. Cotton back
after receiving this draft agreenent he told himhe was
not interested in doing that. He told M. Cotton that

he was getting ahead of hinself. He told him he was
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focused on getting the CUP. And he never signed the
agr eenent .

Nevert hel ess, the parties proceeded forward,
and in Cctober of 2016, you'll see conmuni cations
between the parties. You'll see texts, sone
phot ogr aphs, of which they conmuni cated during that
period of tinme on issues that dealt with investigating
the feasibility of the property.

For exanple, M. Cotton provided access to his
property for a topographic survey, which was going to be
necessary -- which is done by an engineering firm paid
for by M. Geraci, which was going to be necessary if
they were going to nove forward with the CUP
appl i cation.

Wul d you show us Exhibit 21, please. And on
Oct ober 24th, 2016, M. Ceraci sent M. Cotton an
email -- just highlight the date at the top.

"Il represent to you while we're struggling
with that it's October 24th. And the second page.

| guess we lost the zoomfor now We'Ill wait
for that until we present the evidence.

Ef fectively what happened on Cctober 24th is
you'll learn that M. Geraci had hired an engi neer, had
a topographi c study done and he al so had site draw ngs
prepared by his project designer, M. Abhay Schweitzer's
firm He shared those with M. Cotton to show hi m what
was bei ng proposed to be done on the property.

So after that proposal for the agreenent, which
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was not signed, they went forward with these kind of
comuni cati ons, working towards potentially still doing
a deal .

M. Geraci going to testify in about the third
week of COctober he had a phone conversation wth
M. Cotton in which he told M. Cotton they were close
to being ready to submt a CUP application, that they
shoul d get an agreenent signed in witing.

They subsequently arranged for M. Cotton to
cone to M. Ceraci's office on Novenber 2nd to put
together a witten agreenent.

Woul d you show Exhibit --

But before that happened, in connection with
submtting the CUP application, there was a formthat
needed to be signed by M. Cotton. So M. Ceraci wll
testify he contacted M. Cotton on October 31st of 2016
and told himthere was a formthat needed to be signed
to submt the CUP application. M. Cotton canme to the
of fice and signed the application. And when we're able
to blowit up, you'll be able to see that better. And
M. Geraci told himthis was going to be used in
connection wth submtting the CUP application.

Then the neeting on Novenber 2nd happens.

W' ve discussed that. On Cctober 31st, though, after

this formwas signed, the CUP application was submtted
tothe City for what is called the conpl eteness revi ew.
It's the initial phase when you submt your application.

M. Schweitzer wll describe what that is.
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The Novenber 2nd neeting happened, and they
signed the agreenent, which |'ve discussed.

M. Geraci wll also testify that in advance of
that neeting, he had had di scussions with M. Cotton
about the anount of a nonrefundabl e deposit. He had had
prior discussions before that neeting. M. Cotton
want ed a 50, 000-dol | ar nonref undabl e deposit.

M. Cotton -- M. Ceraci said he was not wlling to take
t hat because he was going to be putting all this noney
into getting the CUP application and had substanti al
risk. He would only agree to pay a 10, 000-dol | ar
nonr ef undabl e deposit. And M. Cotton told himthat's
okay.

So M. Ceraci, on Novenber 2nd, when he knew he
was going to neet with M. Geraci, went and got $10, 000
In cash and brought it to his office so that when the
agreenent was signed, if and when it was signed, he
woul d put the 5- to 10, 000-dol |l ar nonrefundabl e deposit
that they had agreed to would be appropriate in the
prior meeting.

Now, after signing the agreenent, the testinony
wi Il showthat M. Ceraci really tried to renegoti ate
t he deal

Woul d you show Exhibit 40. We'Ill go quickly
t hrough t hose.

Before M. Cotton left the office on
Novenber 2nd, he asked if M. GCeraci would enmail himthe

agreenent. And M. Ceraci did. You're going to see an
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emai | where M. CGeraci sent himthe agreenent on -- at
3:11 p.m on Novenber 2nd, a few mnutes after
M. Ceraci -- M. Cotton had left.

Show Exhi bit 41, please. You're going to see
an email -- you're going to see an enmail fromlater that
evening fromM. Cotton to M. Geraci at six -- it was
sent at 6:56 p.m, in which he wote an email that said
t hank you for nmeeting wwth nme today. And then the
bal ance of the email -- |'"mgoing to go over there and
read it because | know you can't see it -- the second
sentence says since we executed the purchase agreenent
in your office for the sale price of the property, |
just noticed the 10 percent equity position in the
di spensary was not | anguage added in the contract -- or
into that docunent. | just want to nake sure that we're
not m ssing that |anguage in any final agreenment, as it
Is a factored elenment in ny decision to sell the
property. |'d be fine if you would sinply acknow edge
this in a reply.

M. Geraci will testify he got that enail after
9 o' clock that evening because he gets his emails on his
phone.

Show us Exhibit 42, please. Wen he | ooked at
that email, he read the first sentence thank you for
meeting with nme and i medi ately replied, no, not a
problem and didn't read the body of the email. He's
going to then testify that he had a phone call wth
M. Geraci the next day -- or M. Cotton the next day in
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whi ch they di scussed where M. GCeraci asked hi m about
what is it -- what is this 10 percent equity interest
and told himhe did not agree to that.

M. Geraci will testify M. Cotton replied,
well, you can't -- you know, sonething to the effect of
well, you can't blanme a guy for trying. And M. GCeraci
said |"'mnot going to agree to 10 percent equity
Interest, and M. Cotton said, okay, and added, well,
we're still going to all nmake a | ot of nobney on this or
sonething to that effect.

Now, I'mgoing to cone to this later -- |
expect M. Ceraci -- M. Cotton -- I'msorry -- to
testify that he viewed this as a witten confirmation of
the 10 percent equity interest. The evidence is going
to show ot herw se.

Woul d you turn to No. 69. | apologize we're
not able to blowthis up. But you will see this
March 16th, 2017 email from M. Cotton where he goes
through in the second paragraph of this email at the
bottom his view of what the discussions and
negoti ati ons have been. And at the end, he wites, "You
did not respond and confirmthe 10 percent as |
requested.” M. Cotton was acknow edging in this enail
what -- that M. Geraci had not in fact confirned he was
agreeable to a 10 percent equity position, because
that's how -- what the evidence will show M. Cotton
understood at the tine of the dispute.

M. Geraci will testify |I didn't even see that

Page 32
www.aptusCR.com



© 00 N o o M W DN P

N NN NN NNMNNMNRRRRRRER R R R R
0 N o OO DN WNREPR O © 0 ~N O O M w N kL O

Transcript of Proceedings Geraci vs. Cotton, et al.

second sentence when | sent the first reply, and | never
confirmed expressly that | was going to be agreeing to

a 10 percent equity position. It was not part of their
deal that they discussed, M. Geraci will testify at
their Novenber 2nd neeting. It was not part of any
agreenent they had reached prior to that neeting when
they signed the witten agreenent, which doesn't include

t hat provi sion.

Now, | nentioned earlier that expect
M. Geraci -- M. Cotton -- | apologize -- M. Cotton to
also claimthat they agreed to a 10 percent -- |I'm
sorry -- a guaranteed 10, 000-dollar m ni mum nont hly

distribution fromthe dispensary at the tine they signed
t he Novenber 2nd, 2016 agreenent. The evidence w ||
show that there's no nention of any guaranteed nonthly
paynments in any conmunications between M. Ceraci and
M. Cotton prior to M. Ceraci or M. Cotton having a
tel ephone call on February 7th, 2017.

Now, what had happened between the
Novenber 3rd, 2016 tel ephone call that | described, the
agreenment was signed on Novenber 2nd, the tel ephone cal
on Novenber 3rd, and on February 7th, M. Geraci then
tal ked about a tel ephone call he had with M. Cotton in
whi ch he started in earnest to try to renegotiate the
agr eenent .

What happened was the zoning -- you'll learn
the zoning got approved. |t was approved by an

amendnment to the Minicipal Code. The zoning ordi nance
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was changed. It was submitted to the |egislative
process on January 31st of 2017. And M. Geraci, who
had been havi ng continual comuni cations wwth M. Cotton
about the progress of the resolution of the zoning

| ssue, because the CUP application was essentially stuck
in the nmud and couldn't be processed until the zoning

I ssue was resolved, M. Geraci -- M. Cotton was asking
for updates. And you'll see text nmessage -- nessages
fromM. Geraci to M. Cotton and vice versa about that
in the period between Novenber 3rd and February 7th.

And you'll find that M. Geraci communicated to him
because he had been told by his | obbyist, M. Bartell,
that the zoning i ssue had been resolved. And he

communi cated that to M. Geraci -- or M. Cotton

At that point, this February 7th, 2017 phone
call occurred that M. Geraci wll describe.

And in that phone call, M. CGeraci is going to
testify about all the details because he renenbers it
vividly. It was disturbing himto have the phone calls,
he will tell you. But the crux of the call is, you wll
| earn, that M. Cotton had been tal king to sone people
that told himthey would give him 10,000 a nonth
guar ant eed once the di spensary was in operation,

M. Ceraci told himthat he could not do that, that it
was a high nunber for a brand-new busi ness, and
expl ai ned why it was not possible. M. Geraci rem nded
M. Cotton of that phone conversation that they had the

si gned agreenent, but M. Cotton insisted that
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M. Geraci work with him because other people would pay
hi m t hat .

M. Geraci will tell you that this position --
at this time, he felt trapped because he had invested
noney towards getting a CUP application. He will tell
you he knew and needed M. Cotton's cooperation to be
able to process -- continue to process the CUP
application, clearly getting access to the property.

And he felt that he was in a corner. And he didn't know
what to do. He contacted a nunber of people, but one
person he contacted was Ms. Austin.

Ms. Austin is going to testify, and she's going
to tell you about the phone call that she had with
M. Geraci. M. Geraci is going to tell you that he
felt he was being extorted by M. Cotton who was trying
to renegotiate their deal. And he told that to
Ms. Austin. M. Austin is going to cone in and testify
that M. -- | believe that M. Geraci told her he was
bei ng extorted and he felt |ike he needed to try and
renegotiate to save the deal. He felt he was between a
rock and a hard pl ace.

So at that point in time and only at that point
intime, he will testify he directed Gna Austin to try
and draft up a nore formal agreenent that woul d provide
M. Cotton with sone things, but he wasn't going to
agree to provide himwith an ownership interest or with
guar anteed distributions, because that just wasn't going

to be possible, given that it was a new busi ness and
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woul dn't make noney.

He tried to renegoti ate because he was trying
to determ ne, you know, he either was going to | ose his
I nvestment or he was going to try to go forward with the
I nvestnent and try to renegotiate. He even offered to
renegoti ate a new agreenent and provide sone cash
di stributions, |lesser for the first six nonths, and
then 10,000 after the seventh nonth. But during all of
t hese renegotiations, you will learn fromenails,

M. Cotton's demands kept escalating. He wanted a 10
percent equity stake. He wanted the m ni nrum guarant eed
di stribution of 10,000 a nonth, and it had to start

ri ght when the di spensary opened. He wanted consent
rights as a mnority sharehol der to approve things. He
wanted to be able to put a -- | may msstate this. But
he asked for other things with respect to the accounting
of the business, things that had never been di scussed.

M. Geraci wll testify he realized that there
was no way he was going to be able to renegotiate the
agreenent to sonething acceptable. Told M. Cotton, you
know, that they had an agreement, and went forward wth
the lawsuit.

Now, you're going to hear about the conduct of
M. Cotton after the lawsuit was filed, and you're going
to hear about the conduct of M. Geraci after the
lawsuit was filed. W' re going to present evidence of
attenpts by M. Cotton to interfere wwth the CUP

appl i cation process. There's going to be evidence that
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he signed another offer to sell the property. The
witten agreenent he signed said he couldn't enter into
ot her contracts, but he did.

He's going to -- we're going to -- we're going
to have testinony that he bl ocked access and refused to
all ow access to the property to do geotechnical studies,
essentially soils testing, that was required by the Cty
as part of the permt process.

And you will learn that M. Geraci had to go to
court twice to get court orders that would get himonto
the property so the soil testing could be done so we
coul d nove forward with the CUP application process.

M. Geraci, on the other hand, you will |earn,
despite even after the lawsuit was filed, continued to
diligently prosecute the CUP application through his
team He's going to testify that they were -- and they
did -- were instructed to nove forward as fast as they
could to resolve the problens. But you will learn as a
result of the delays in the soils testing, they |ost a
nunber of nonths off the CUP application process because
until they submitted the soils testing report, they
could not resubmt a CUP application to the Gty.

So the way it works is once you get through the
conpl eteness review -- you'll learn once you get through
t he conpl eteness review of the application, then they go
forward with the review process where they have all
these different disciplines within the Cty, review

drawi ngs, review the parking, review all the
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requi rements that they have to | ook at for a new

devel opnment on a property. They then provide you with
comments of things they want corrected or changed. You
then have to attenpt to correct those, and then you
resubmt at one tine.

Well, they could not resubmt until the soils
testing was done, and that's why there was a del ay,
you'll learn. As a result, you'll hear about a
conpeting CUP application that started later, but it was
a conpeting CUP application on a nearby property. That
conpeting CUP application was able in the end, the
evidence will show, as a result of these del ays, get
ahead of the CUP application for this property and get
approved first.

M. Ceraci and M. Schweitzer will testify
about how they attenpted to appeal the approval of the
conpeting CUP application because they felt there were
deficiencies init. M. Schweitzer and M. Bartel
appeared at a planni ng conm ssi on appeal of that, which
I's where you go to appeal the approval of the CUP
application. But they were unsuccessful.

The rules are you can't have a CUP -- |'m
sorry -- you can't have a dispensary within a thousand
feet of one another, and this nearby property was too
close. So once that planning conm ssion appeal of the
conpeting CUP application was denied -- and that was in
Decenber of 2018 -- there was nothing else to be done.
And M. Ceraci had to give up on getting the CUP
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appl i cati on.

Now, finally -- and | appreciate your
patience -- you'll be presented with evidence of the
nmoney that was extended by M. Geraci after he entered
into the witten agreenent with M. Cotton in an attenpt
to get the CUP application submtted and approved.

He's -- we're going to be asking you to return a verdict
for M. Ceraci for damages in the anmount of the noney he
spent in reliance on the promse in this witten
agreenent of Novenber 2nd to -- to sell the property
condi ti oned upon getting the CUP approval. And we're
going to -- we're going to showin the evidence that it
was M. Cotton's interference wth that process that
resulted in M. Geraci having invested that noney and
then having lost it.

Thank you very nmuch.

THE COURT: Thank you, Counsel.

Al right. Counsel, would you like to give an
openi ng st at enent.

MR AUSTI N Yes, your Honor.

THE COURT: Al right. \Wenever you're ready.

(Openi ng statenent on behal f of

Def endant / Cr oss- Conpl ai nant Darryl Cotton)

MR. AUSTIN. Good norning, everyone. Thank you
for being here. The jury is integral in our systemfor
resol ving disputes. And that's all we're asking you to
do here.

And | think --
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THE REPORTER: |'msorry, Counsel. Could I
pl ease get you to speak up or nove closer, whichever is
easier for you. Thank you.

MR AUSTIN. As you all know now, this case is
primarily about a contract for real property, and
presumably, this property could qualify as a marijuana
di spensary. However, what this case is really about and
what you may have already guessed already is this is a
case about greed. You're going to hear testinony during
this trial about M. Cotton's property that's qualified
for a conditional use permt or a CUP to operate the
mari j uana di spensary.

You' ve already heard that the parties net md
July, 2016, and they had a face-to-face neeting on
Septenber 26th. And also M. Ceraci's counsel has shown
you an agreenent follow ng that face-to-face neeting
where M. Cotton was sent a proposed contract. So this
Is in Septenber. This is a full two-page contract with
a nultitude of terms. Counsel only showed you the one
section requesting 10 percent, but it is a two-page
contract. It's just a proposal. |It's just a working
document. He calls it a nenorandum of understandi ng
based on their conversation.

At no point does M. Geraci send any revisions,
suggestions, or have any conplaints to that docunent.
And they continue to communi cate for another five weeks.

So you will also hear testinony fromM. Cotton

ot her parties had been in contact wwth himover this
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property, because in San Diego, only a very limted set
of properties can qualify for a CUP permt for the
marij uana di spensary, and his |location just so happened
to be in the sweet spot, so to speak

M. Cotton is going to tell you why he picked
M. Geraci over potential buyers. And what he's going
to tell you is that he chose M. Geraci primarily for
two main reasons: These reasons are specified in his
menor andum of under standi ng that he sent on
Sept enber 26t h.

M. Ceraci clainmed to al so have other marijuana
di spensari es, and he knew about their operation and that
he woul d be the nost qualified buyer and nost |ikely
person to have a CUP approved.

M. Ceraci also offered to give hima 10
percent equity stake in the property with also a
m ni nrum 10, 000-dol | ar distribution per nonth. And
M. Cotton knows that the CUPs presumably in San D ego
are supposed to be good for a period of 10 years. So
he's | ooking at a significant income with just a 10
percent equity stake.

An equity is different than just profit
sharing. It also nmeans ownership. So, essentially,
they were entering into a joint venture.

You wi Il hear about M. Geraci asking
M. Cotton to sign an ownership docunent prior to
finalizing their agreenment to clear the so-called zoning

i ssue. In fact, he was shown that exhibit, and in that
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exhi bit, Rebecca Berry signs off as on the -- the
owner shi p disclosure statenent as an owner of the
property. M. Cotton signed this because he was told
that it was a necessary step in order to get the CUP
approved.

That docunent was dated October 31st.

And as you have heard, on Novenber 2nd, 2016,
as you were shown on the board, there's a three-sentence
docunment when M. Geraci gave Cotton $10,000. This date
IS very inportant to the trial. This is the date that
M. Geraci and M. Cotton agreed to certain terns, and
M. Geraci paid a 10,000-dol | ar deposit.

M. Cotton will tell you that this was only a
partial deposit. M. Cotton will tell you that GCeraci
had prom sed hima 50, 000-dol | ar deposit down and had
M. Cotton cone in but then at the last mnute, he said
he only had $10,000. And he asked if that would be
okay. And it was -- it was told to you guys that this
contract was drafted jointly, but M. Cotton wll
testify that when he canme in, this docunment was already
drafted. To him it |looked |like a receipt, he
got $10,000, and notarized it. It was $10,000 in cash,
m nd you. So signing a receipt was conpletely
reasonable. It was notarized. He left. It was an

I n-and-out interaction. And M. GCeraci did not provide

a copy to M. Cotton of that receipt as he left. In

fact, he got an emmil a few hours later, and then when

M. Cotton noticed it, he saw that on the email, it was
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witten as a contract. So, obviously, he had
reservations about that |anguage. So he just wanted to
be clear that not all terns were specified wthin that
emai |

So in that email, which you were al so shown,
M. Cotton says, "I just want to" -- "I want you to
acknow edge that the 10 percent equity stake wll be

included in any final agreenent."” That |anguage, "in

any final agreenent," shows his know edge and i ntent
that this not be construed as a final agreenment. This
was a three-sentence docunent. He had already sent a
mul ti - page docunment a nonth and a half prior.

What counsel |eft out when descri bing
M. Geraci and Ms. Berry is that M. Ceraci, in addition
to his tax and financial planning, he is also a
real estate agent. And Ms. Berry is a real estate
broker. This is inportant because this property is
potentially worth tens of mllions of dollars over the
next several years. Do any of you think a real estate
agent would --

MR VEEI NSTEIN:  Objection. Argunentative.

THE COURT: Sust ai ned.

MR. AUSTIN. Wt hdrawn.

Anyway, this is a property worth mllions of
dollars. It contains typographical errors. The |ast
sentence -- the last line of that three-sentence
par agr aph says M. Cotton is not going to enter into any

contacts with anyone on the property. Presumably, he
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meant contracts. This was sonething that was whi pped
together. It looks |ike nothing nore than a receipt.
And only because sone of the terns are contained within
t hat docunent are they able to | ook back at it and try
totell you that this is a fully binding, integrated
contract, which is an incredul ous assertion.

As this trial goes on, the judge is going to
tell you to |l ook at the intent of the parties -- did
they intend to enter into a contract? Did they intend
on certain terns to be entered into that contract. W
have docunent evidence and enmails sent that very day
that this docunment was signed in which M. Cotton states
equi vocally that he wants all ternms included in a final

contract to which shortly thereafter M. Cotton -- or

M. Geraci -- | apologize -- responds, no, no problem at
all. You were shown that email.
In that email, | would say there was, |ike, a

rat her | arge paragraph, and M. Geraci expects you to
bel i eve that --

MR VEEI NSTEIN:. Objection. Argunentative.

MR AUSTIN. Wth --

THE COURT: Overrul ed.

MR AUSTIN. Ckay. M. -- M. Ceraci is going
to ask you to believe that he was only responding to the
first eight or nine words of this entire paragraph when
he says, no, no problemat all. You' re supposed to
believe that he is referring to, like, oh, it was good

to see you today.
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MR VEEI NSTEIN:  Objection. Argunentative.

THE COURT: As phrased, sustai ned.

MR. AUSTIN. M. Cotton's email to M. Ceraci
was over a paragraph long, and it talked in great detail
about some of his other expectations and how, at
mninmum in a final agreenent, he would like for a 10
percent equity stake to be included in their final
contract to which M. Geraci, whether it be on his phone
or late at night, regardl ess, he responded, no, no
problemat all.

You're -- you wll be told by M. Ceraci
he's -- | anticipate he will testify that the next day
on Novenber 3rd, he made a phone call to M. Cotton.

And he's going to say that M. Cotton orally agreed that
he didn't need any of those terns, but a problemwlI
arise when | introduce an exhibit also on Novenber 3rd,
which is another email where they basically reiterate

t hat phone conversation, and that termis never

di scussed. In fact, what is discussed is potentially
brandi ng products when they're going to be working
together if this dispensary goes through.

VWhat you wll al so see and what has been
di scussed by opposing counsel is there's an attorney
named Ms. Austin, who created nmultiple drafts of
contracts that were delivered to M. Cotton. And the
dates of those drafts are nonths after the Novenber 2nd
agreenent. You wll see a chain of text nessages.

You'll see a chain of ennils. Never once does
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M. Ceraci refer back to this Novenber 2nd docunent
which we assert is a little nore than a receipt. He
never says, M. Cotton, why are you asking for nore?
They're trying to say that he was pressuring M. GCeraci
into including nore ternms and that he was extorting him
when in fact he never has any qualns or issues with

M. Cotton's requests for what they had originally been
agreei ng upon. Keep in mnd, they had known each ot her
fromJuly to Novenber before any noney is exchanged.

Al'l these terms M. Cotton had been consistent with the
entire tine, and after that date, all the way to March
when this lawsuit was filed, he was al so just requesting
the same things that were witten in his nenorandum of
understanding. And he will testify to all the things
that -- that were scuds and expect ed.

It's also inmportant to note that the CUP
application was initially submtted on October 31st
wi thout M. Cotton's know edge.

M. Ceraci had represented to M. Cotton that
he woul d get the full 50, 000-dollar deposit before --
before the application could go through, and he was al so
told that unless the zoning i ssue was resol ved, an
application could not even be submtted.

Utimately, you will note that M. Ceraci's
case i s incredul ous because of the emails and text
messages between M. Cotton and M. Geraci, the nultiple
draft revisions between February and March of 2017.

Wien Ms. Austin was emailing drafts to M. Ceraci and

Page 46
www.aptusCR.com



© 00 N o o M W DN P

N NN NN NNMNNMNRRRRRRER R R R R
0 N o OO DN WNREPR O © 0 ~N O O M w N kL O

Transcript of Proceedings Geraci vs. Cotton, et al.

Geraci was sending those to M. Cotton for his final
agreenent, M. Cotton was respondi ng back and putting in
hi s suggestions and edits. And then he would get a
revision back with some of those suggestions and edits.
And it was clearly a back-and-forth situation where a
final agreenent had not yet been reached.

Further, you will also hear testinony froma
man naned Joe Hurtado. He is a transactional advisor
who nmet with M. Cotton and started working with them
He spoke to Geraci's attorney, G na Austin, who
confirmed that the final agreenment had not yet been
reached and that she was working on reducing that
agreenent to witing. Keep in mnd the final agreenent
had not yet been reached.

Utimately, it wasn't until M. Cotton told
M. Geraci that he would be term nating the agreenent
and selling the property to soneone el se after four
nmont hs of negotiation, asking for updates, asking for
the remai nder of the deposit, asking that M. Geraci
confirmagain that he woul d have an equity interest. It
wasn't until then that M. Geraci filed this lawsuit to
stop M. Cotton frombeing able to sell his property to
soneone el se who woul d gi ve hi mwhat he was asking for
since they net.

Utimately, |adies and gentlenen, the evidence
inthis case is clear. The parties agreed to a joint
venture. Then M. Geraci attenpted to reduce the

contract to witing over the course of four nonths, but
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nore inportantly, over two separate occasions, there's
an attenpt to change the deal that they had made in
Novenber, which luckily for M. Cotton, he caught on to
and pointed out. Do not be distracted by its | awers.
The judge wll tell you what the |lawers say is not

evi dence, not the questions we ask, not the opening
statenents, not the closing argunents that we give. Do
not allow themto paint the picture using rhetoric and
di stractions --

MR, VEEINSTEIN: Objection. Argunentative.

THE COURT: Overrul ed.

MR, AUSTIN. A lot of their argunents wll be
unsupported by the evidence, | suspect. | am confi dent
t hat once you review the conmuni cati ons between
M. Cotton and M. Geraci on that alone, the only
verdict you will be able to return is one in favor of
M. Cotton on all causes of action. Thank you.

THE COURT: Al right. Thank you, Counsel.

Al right. Ladies and gentlenen, we're going
to take our norning break at this tinme. |It's
about 10:15. When we do get back, we'll begin with the
plaintiff's case in chief and begin with the first
Wi t ness.

Do not form or express an opinion or discuss
the case, if you do, so with your fellow jurors. W']|
be in recess now for 15 m nutes.

(Di scussion off the record.)

THE COURT: Al right. The jury is out of the
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courtroom Counsel, we'll be in recess now.

(Recess from10:12 a.m to 10:24 a.m)

THE COURT: Al right. Counsel, do you need to
see the Court for any reason?

MR. VEEI NSTEI'N:  Yes, your Honor.

So Plaintiffs would ask that nonsuit be granted
on behalf of Ms. Berry. There's been no nention of her,
no proffer or statenment in the opening statenent that
she nmade any representations of any kind to anybody. In
fact, there was barely a recitation of that evidence as
it relates to M. Geraci, sonething about relying on the
fact that he owed -- said he owed a nunber of
di spensaries. That was the only thing that was said as
to M. GCeraci.

As to Ms. Berry, nothing. And there has to be
evi dence of a direct false m srepresentation to
M. Cotton. And there's been no indication in the
opening statenment that there's going to be any proof of
t hat .

And, your Honor, I'msorry. W actually
prepared a very short brief on the issue. My we
present that.

THE COURT: You bet. Well, yes. But ny deputy
I's not here.

So, Counsel, | agree with Plaintiff's counsel.
| don't recall hearing any references to Ms. Berry in
your opening statenent.

MR. AUSTIN. | did nmake two references. |
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tal ked about how she was on the ownership disclosure
statenment, which is like the initial application for the
CUP. Ganted, that was brief. But | also did nention
how she's a real estate agent and that she works in

M. Ceraci's --

MR. COTTON. Broker.

MR. AUSTIN. | did say broker. And that she
worked in M. Ceraci's office.

Essentially, she was being used as a proxy for
M. Geraci. This whole thing because he had represented
to M. Cotton that he could not have his name on the CUP
appl i cati on because he was an enrolled agent with the
IRS. But | did nention her, and | think evidence is
going to show that, you know, she is integral in his
ability to purchase this property to go for the
condi tion precedent, which is the CUP.

THE COURT: Al right. Well, it's one thing
for her to be connected to M. Geraci or his business,
but it's sonmething else for her to have allegedly
engaged i n conduct that woul d subject her to individual
or direct liability.

MR. AUSTIN. But she ratifies it by having her
nane on the entire CUP application, which is the whole
pur pose of M. GCeraci purchasing the property or
attenpting to acquire the property.

THE COURT: Al right. If that's the full
extent of the evidence that you base your cl ains agai nst

Ms. Berry individually --
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MR AUSTIN.  And by her signing this
di scl osures agreenent -- | can pull it out -- it says
that she has to have an ownership interest. Like she
put -- by signing two or three of these docunents, she's
essentially also commtting fraud because the Cty of
San Di ego --

MR. VI NSTEIN:  Your Honor, do you w sh --
well, may | respond briefly?

THE COURT: Well, there were a coupl e of
references to Ms. Berry. But |'m--

MR. VEINSTEIN. The fact that she -- may | add
the fact that she's on the ownership disclosure
statenent is not a representation to M. Cotton. The
fact that he wants to argue she's a proxy, he's going to
argue that because we've stipulated she's an agent.

THE COURT: Al right.

MR. VEINSTEIN. There's no basis for a
direct -- or basically no liability on either of the
tort clains.

THE COURT: So you accused Ms. Berry of fraud.
What representation did she make to M. Cotton that you
all ege to have been fraudulent? That's what |I -- and,
Counsel, help nme out, if I mssed sonmething. Did you
tell the jury that she nmade a statenent that you
consider to be fraudulent to M. Cotton?

MR. AUSTIN. | did not tell the jury that, your
Honor .

THE COURT: Al right. See, it's your theory.
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So nerely because she's either connected to M. Ceraci
or she signs a docunent, that's not going to be enough
for you to sustain or nake a prinma facie show ng that
woul d give that part of your case to the jury.

So do you have anything -- if | were to grant
your request to reopen opening, is there anything that
you could tell the jury that would get you beyond a
nonsuit notion for Ms. Berry in fraud?

MR. AUSTIN. Only to reiterate what | told you.

THE COURT: Al right. 1|'mnot persuaded that
that woul d be enough. Now, granting a nonsuit notion
after an opening statenment is a very strong ruling. So
|"mnot leaping into this, | can assure you. But if
you're not telling nme that if | were to give you | eave
to reopen you could say sonething that would get you
beyond a nonsuit notion, it seens to the Court that it
woul d be a futile exercise to engage in.

So one nore time, is there anything el se that
you could tell the jury about Ms. Berry about fraudul ent
statements? That's the core of your fraud case agai nst
Ms. Berry. She may have made intentionally or
negligently fraudulent statenents to M. Cotton?

MR AUSTIN:  Just by having her name on all of
t he CUP paperwor k.

THE COURT: You can file this.

The Court grants the notion for nonsuit in
favor of Ms. Berry as a cross-defendant only and agai nst

M. Cotton as a cross-conpl ai nant only.
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MR VEINSTEIN. Right. And that's as to the
two tort clainms that she's nanmed in?

THE COURT: The only tort clains -- well,
rem nd ne.

MR. VEINSTEIN. She's not on the false claim

THE COURT: How about the declaratory relief?

MR. VWEINSTEIN. That's the third claim |'m
not sure what they're seeking declaratory relief of at
this stage.

| was only seeking it on the --

THE COURT: Fraud cl ains?

MR VEINSTEIN. -- for the fraud clainms. As to
the declaratory relief, nmy argunent is conpletely
separate as to that, as | don't know what relief is
required in ternms of declaratory relief.

THE COURT: |If that's enconpassed, that notion
I's denied wthout prejudice of you renewing a notion at
alater time on the subject of the declaratory relief
action.

So just give nme one nonent.

Al right. So Ms. Berry's name wll not appear
on the verdict formas a result of the Court's ruling.

Al right. Mdam Deputy, are the jurors ready?

THE BAI LI FF:  Yes.

THE COURT: Al right. You can bring themin.

All right. Welcome back, everyone. Al of our
jurors are present.

Counsel, your first witness will be?
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Ger aci .

MR. VEINSTEIN: The plaintiffs call Larry

THE COURT: Al right. Good norning,

M. Ceraci.

Larry Ceraci,

being called on behalf of the plaintiff, having been

first duly sworn, testified as foll ows:

spel

THE CLERK: Pl ease state your full name and

your first and |last nane for the record.

THE WTNESS: Larry Ceraci. L-a-r-r-y

Ge-r-a-c-i.

THE COURT: Al right. Thank you very nuch.

Counsel , whenever you're ready, please begin

your exam nati on.

MR. VEI NSTEIN:  Thank you.

(Direct exam nation of Larry Geraci)

BY MR VEI NSTEI' N

O

> O >0 >» 0 >» O P

Good norning, M. Ceraci.

Good nor ni ng.

How ol d are you?

Fifty-eight.

And are you married?

W dowed.

Do you have any children?

Fi ve.

What are their ages?

33, 28. | have 25, 19 and 12.
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Q
A

Q

And are you currently enpl oyed?
Yes.

Before | get there, did you -- did you graduate

from hi gh school ?

> 0 >» 0 >0 > o0 >

Q

instituti
A

Q
A
Q
A

Q
Center?

A

Yes.

Wer e?

Uni versity Hi gh School .

When?

1979.

kay. And did you attend college at all?
Yes.

What college did you attend?

Grossnmont and San Diego City.

Did you receive a degree fromeither of those
ons?

No, | didn't.

kay. Now, are you currently enpl oyed?
Yes.

And by whon? By whonf?

Tax and Fi nancial Center.

And what type of business is Tax and Fi nanci al

W prepare tax returns and bookkeepi ng services

and payroll services.

Q

A
Q
A

And who owns that business?
| do.
And how | ong have you owned that business?

|'ve owned that business since 2001.
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Q And currently how many enpl oyees do you have?

A Ei ght enpl oyees.

Q Before | forget, how | ong have you been engaged
in preparing taxes for people?

A Forty years.

Q Now, you said you have ei ght enpl oyees. Are
they divided into any departnents within your business?

A Yes. |'ve got two enployees in accounting, one
enpl oyee in payroll. |[|'ve got two adnministrators and
two nore people in bookkeepi ng.

Q So when you say you have two people in
accounting, what services do the people in accounting
provi de?

A Bookkeepi ng.

Q For whont?

A Busi nesses.

Q kay. And the other folks are in the tax
preparation side of the business?

A Yes.

Q Ckay. And who do they prepare taxes for?

A My clients.

Q And who -- what types of clients?

A | ndi vi dual s and busi nesses, small| corporations,
and smal | partnerships.

Q Ckay. Now, do you currently hold any |icenses
associated with tax preparation?

A Enrol | ed agent.

Q | s the answer yes?
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A Yes.
Q And what |icense do you hol d?
A Enrol | ed agent.

Q What is an enroll ed agent?

A We are |licensed by the Internal Revenue Service
to represent clients when they get audited by the IRS.

Q And is that a federal, or state |icense?

A That's a federal I|icense.

Q And how | ong have you been |licensed by -- as an
enrol | ed agent?

A Si nce 1999.

Q Now, have -- do you have a real estate license
currently?

A Yes. No. No.
Have you had a real estate |icense?
Yes.
What kind of a real estate |license?
Sal esper son.
And when did you hold that |icense?
From 1993 to 2017.

Q Ckay. And during that period of tine, what
types of -- or how many transactions have you engaged in

> O >» O >» O

where you were acting as a real estate agent?

A Probabl y under 10 since 1993.

Q And of those 10, are those residential, or
comrerci al transactions, or both?

A Bot h.

Q Now, have you, for your personal investnent,
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bought and sold real property?
A Yes, | have.
Q Have you served as your own real estate agent
In connection wth any of those transactions?
A No.
kay. Do you know Rebecca Berry?
Yes.
And you see her in this courtroonf
Yes.
And who is Rebecca Berry?
She's ny adm ni strator.
And how | ong has she worked for you?

Fourteen years.

O >» O » O >» O >» O

And you said she was an adm nistrator. Wat's
her role as an adm nistrator?

A She's the front desk booking -- booking
clients' appointnents, admnistering the bills when they
cone in to the payables departnent. She's like the
gat ekeeper of everything that comes into the office.

Q Have you ever owned a nedi cal marijuana
di spensary?

A No, | haven't.

Q Have you ever operated or nmanaged a nedica
mari j uana di spensary?

A No, | haven't.

Q Have you ever told Darryl Cotton that you owned
or managed a nmarijuana di spensary?

A No.
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Q In connection with -- we'll get toit. But in
connection with the transaction, the sale of -- the
purchase and sale of his property, in connection with
any comuni cations with M. Cotton, did you indicate to
hi mthat you operated or owned nultiple dispensaries?

A No, | didn't.

Q Did you tal k to hi mabout anybody w thin your
team t hat nmanaged or operated di spensaries?

A No, | didn't.

Q Okay. Now, when did you first have any
communi cation with Darryl Cotton?

A About md July.

Q And why did you contact -- first of all, what
year ?

A 2016.

Q Wiy did you contact M. Cotton or have
communi cation with himin July of 20167

A The team had identified a property on Federal
Boul evard that may qualify for a dispensary.

Q Ckay. And you nentioned the team \What was
t he teanf

A JimBartell, Abhay Schweitzer, and G na Austin.

Q And when did you form-- for what purposes was
t hat team forned?

A They were going to facilitate to proceed to get
the CUP on M. Cotton's property.

Q When did you first hire M. Bartell?

A I n Oct ober of 2015.
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Q Now, at that tinme, had you had any contact with
M. Cotton?
A No, | didn't.

Q So why did you -- well, first of all, can you
tell the jury who M. Bartell is, to your understanding.
A M. Bartell is a |liaison | obbyist between

nyself and the Cty.
MR VEINSTEIN. Ckay. [|'mgoing to show the
W tness a stipulated exhibit, Exhibit 1.
THE COURT: Any objection if Exhibit 20 is
adm tted, Counsel?
MR, AUSTIN.  No.
MR VEINSTEIN. Exhibit 1. It's Exhibit 1.
THE COURT: Exhibit 172
MR. WVEI NSTEI'N.  Yes.
THE COURT: Ch, I'msorry. Any objection to
t he adm ssion of Exhibit 17?
MR AUSTIN.  No, your Honor.
THE COURT: Exhibit 1 will be admtted.
(Premarked Joint Exhibit 1, Letter of Agreenent
with Bartell & Associates dated 10/29/15, was
admtted into evidence.)
BY MR VI NSTEI N:
Q M. Ceraci, there are books up there. If it's
easier for you, there are books up there.
THE COURT: Counsel, they may have been noved.
Do you want to approach?
MR VEINSTEIN. If you need to | ook at the
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books, let us know. We'Ill approach. If you can see the
screen, that's fine too.

THE WTNESS: Can we nake that bigger?

THE COURT: Can you see that, M. Geraci?

Al right.

BY MR \WEI NSTEI N:
Q First of all, do you recognize that docunent?
A Yes, | do.
Q What is it?
A It's a contract between nyself and M. Bartell.
Q And on the second page, there's a signature

over a typed nane of Larry Geraci, wth a date of
10-29-15. |Is that your signature?

A Yes, it is.

Q s that your handwiting with the date?

A Yes, it is.

Q And did you date it on or about Cctober 29th,

A Yes, | did.

Q Al right. Now, what services did you -- were
you hiring M. Bartell to perform pursuant to your
agreenent with hinf

A He had -- he was known in the community for --
for getting CUPs for other clients that | had heard of,
and al so he does a | ot of Code violations, things |like
that, within the City to help residents in the Gty to
wor k t hem t hrough Code.

Q How did you cone to that information?
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A Talking to M. Bartell.

Q kay. How did you nake contact with himthe
first time? Wat brought you two together?

A | have a staff nenber -- | was at a business
neeting, and one of his staff nmenbers was there.

Q Who was that ?

A Bi anca Marti nez.

Q Ckay. And did you have a conversation with
her -- what conversation did you have with her that
related to M. Bartell?

A She explained to ne what they do and their
successes of what they have done within the Gty.

Q Wth respect to what?

A ot ai ni ng CUPs.

Q Al right. Now, at that point in tinme, were
you interested in finding a property to obtain a CUP?

A Yes.

Q And when did you -- how did you becone
interested in finding a property to obtain a CUP for
operation of a dispensary?

A Just talking to Bianca Martinez, listening to
their successes. And that's when | decided that |'d
like to enploy them

Q Ckay. And what did they do after Cctober of
2015 in connection with the services they were providing
you?

A We had nmet, and they started searching

properties in -- around the City to see if we could find
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a property that would be a possible |ocation.

Q And what -- at any point in tinme was a property
i dentified?
A Yes.

Q What was the first property that was
i dentified?

A M. Cotton's.

Q Ckay. And when did that becone identified to
you?

A That woul d be the foll ow ng year, about July
appr oxi matel y.

Q Ckay. Now, after that property was identified,
what step did you take to nove forward and explore
whet her you were interested in purchasing it?

A W had Bianca Martinez | ook at the property and
was | ooking at a little bit of law | also had -- | had
a builder take a | ook at also the zoning and take a | ook
that the property would be feasible, which would be if
it was close to churches, to schools, residential, just
how difficult the property woul d be.

Q Ckay. Did you learn there were any issues with
the property after it was identified?

A W were made aware of that the zoning was a
problemand it could be a possible distance requirenent
that had to be overcone froma residential.

Q Ckay. So with respect to the zoning problem
what was your understanding at that tine of the zoning

| ssue, the zoning problenf
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A That the area was not zoned correctly. It once
was, and then it wasn't. And | was inforned that it was
City paperwork that was the problem

Q And you nentioned an issue wth respect to it
being too close to a property. Can you tell us what you
meant by that.

A It has to be 100 feet away fromresidential,
and it was only 90 feet away fromresidential.

Q kay. Now, what activities, if any, did you
have your teamdo to investigate the feasibility of the
property?

A Vell, putting the teamtogether, they did their
own work, trying to see if these problens could be
over cone.

Q kay. And at sone point in tine, did you have
a first contact wth M. Cotton?

A Yes, | did.

When was that?
About July 19th or 20th.
Ckay. And how did that -- was that contact

O > O

face to face, or by phone, or text? How did you --
That was by phone.

Ckay. And who cal |l ed whon?

| called M. Cotton.

Wiy did you call M. Cotton?

| wanted to discuss with himabout purchasing

> O >» O >

this property.
Q And can you tell nme what was di scussed by the
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two of you in that first tel ephone conversati on.

A | introduced nyself, and | asked M. Cotton --
| told M. Cotton that | was | ooking to purchase
property, purchase his property for a possible
di spensary in that |ocation.

Q kay. Anything else? Did he respond to that?

A And | -- and | asked himif he was interested
in selling his property.

Q And what did he say?

A He sai d yes.

Q What el se did either one of you say during that
conversation? Just take us through it.

A | was -- | wanted to get down to very quickly,
you know, what he was asking for his property. And he
sai d $800,000. And | had asked himif there was any --
was he in any other contracts at the tinme or any
interest. And he said, yes, people have been
I nt erested.

And he said you're going to have a zoning

issue. And | said | was aware of that.

Q He told you you were going to have a zoning
I ssue?
A Yes.

Q Ckay. What exactly what was di scussed between
the two of you about the zoning issue?

A Since we had both known that the zoning issue
was going to be a problem we didn't spend a |lot of tine

on that. But he did -- we both agreed that, yes, we
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heard of -- he knew of the zoning issue, and | knew it
as wel | .

Q Did he tell you how he knew there was a zoni ng
| ssue?

A No, he did not.

Q Did you have any di scussion in that
conversati on about why -- what purpose you wanted to

purchase the property for?

A Yes. | told himl| wanted to put a dispensary
there, and he seened very know edgeabl e about the whol e
situation to begin with. And |, frankly, just asked him
why he didn't do it hinself.

Q And what did he say to you that nade you
bel i eve that he was know edgeabl e about the subject?

A He knew -- he knew a | ot of the zoning codes
that | was not famliar with, because the team was
taking care of that. So he was talk -- talking very --
extrenel y know edgeabl e on the subject and the zoni ng.

Q Did you have any di scussion w th hi mabout
medi cal marijuana dispensaries in particular?

A Vell, what it was is when | asked hi mwhy he
did not do it hinself, he said because he was in
litigation with the City. He told ne that he had rented
to a dispensary on his property, an unlicensed
di spensary, and that he was currently in a lawsuit with
the Cty.

And | had responded back to himl got the sanme

kind of lawsuit on two of our properties that we have.
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Q So you had | awsuits brought by the City agai nst
you on two properties?

A Yes.

Q Ckay. And what was the situation in those

cases? How -- did you own the properties?
A Yes. | had two properties.
Q WWere you the owner of the dispensaries?
A No.
Q kay. Who owned the di spensaries?
A The -- there was a tenant. | don't renenber

t hei r nanes.

Q Ckay. Do you renenber any other discussion
with M. Cotton at that tine about the issues the two of
you had had with the Gty suing you with respect to
havi ng tenants at the property to operate --

A It was kind of a very friendly phone call
because we both were in the sane boat, if you wll, that
the Gty didn't send out any kind of notices. They
didn't send out a warning. They just hit you with a
very, very aggressive lawsuit that, to nme, was j ust
unbel i evabl e. But we both had di scussed that. And
we -- | asked himif he had settled his yet, and he said
it wasn't settled yet. And | said | believe we have
settled ours, and | think you just need to do it quickly
because the City is not giving up on this.

Q Ckay. Now, did you discuss at all with him
during that conversation your plans regarding a nedical

marij uana di spensary?
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A Just that we had to -- before | could enter
into any contracts -- or that | wasn't interested in any
contracts until we were to do nore research on the
property to see if it still would be viable. There were
still a nunber of issues with the property. Let alone
tearing the whol e building down. But, of course, the
residential problemand the zoning was the biggest
probl em that we had.

Q Did you discuss with himthe teamthat you had
at that tinme?

A Yes. He --

Q VWhat was di scussed about that?

A He asked nme, you know, what ny plan was because
they had not had any success with himor other
investors. And | said | had had a teamin place. And
he said who? And | said | had JimBartell. And he
I mredi ately knew who JimBartell was.

Q Did he tell you how he knew who JimBartell

was ?

A He didn't -- he said he had heard of him

Q Ckay.

A Because Jimis very -- inthe -- in the
cannabis industry, he's known very well. And he was one

of the main people in the Gty who has been successful
at getting CUPs for his clients.

Q Ckay. Go on. You were tal king about what you
wer e di scussing about a marijuana di spensary during that

conversation, and | cut you off.
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Anyt hi ng el se that was di scussed?

A | believe that was it.

Q Do you recall whether you had tal ked to him
about anybody el se on your teamat that tine?

A | don't recall exactly, but | believe I would
have told himabout the whole team JimBartell, we
just got stuck on him because it was a nonent of, oh,
yes, we know Jim And then it was -- | believe | said
Abhay Schweitzer and G na Austin. But --

Q You don't recall?

A | don't recall.

Q Ckay. Anything else that was said in that
conversation that you haven't already told us?

A Ch. | did ask himif he had any |ong-term
tenants on the property because that woul d be a problem
If we went to build sonething or we had to buy tenants
out. He said he had no long-termtenants. He said he
was the only one on the property, and he said he was a
grower.

Q Ckay. And did he explain to you what he neant
when he said he was a grower?

A | said to himare you grow ng marijuana on the
site? And he said, yes.

Q And anyt hing el se that was di scussed between
the two of you about him being a grower?

A | said if we get further along -- well, not --
no.

Q Did you discuss in that conversation what
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further steps might be taken between the two of you?

A | said that we're going to need to keep in
contact because the team has got to start getting on the
property, taking neasurenents, you know, surveyors.
There was just a whole host of things that they had to
start doing to see if this property -- if it was viable
to nove forward on the property.

Q And what was his response to that?

A He said, "Ckay."

Q Had you di scussed with hi mwhether you would
contact himagain, what the next step would be?

A | gave himny phone nunber, and | said that
we'll be contacting himor maybe sonebody on the team
will be contacting himto get access to the property.

Q kay. After -- anything el se you recall about
that initial conversation?

A | did say if we get far enough along in this
process, he's going to have to nove his grows.

Q Ckay. And did -- and | don't recall if | asked
you this. | apologize. D d he respond as to what price
he woul d entertain selling the property?

A Yes. That was $800, 000.

Q Ckay. Was there any other possible termof the
purchase that was -- of the possible purchase that was
di scussed at that tinme?

A Nothing else. | just told himthat it was
reasonable, it's within nmy budget.

Q Ckay. After that first conversation, did you
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continue to have conmmuni cations with M. Cotton?
A Yes. | was giving himupdates as we -- through
t he weeks and giving himupdates. And, actually, the
next day, he was sending nme pictures of all his grows.
MR VEEINSTEIN.  Wbould you bring up Exhibit 5.

Your Honor, | offer 5. It's been stipulated
to.

THE COURT: Any objection, Counsel?

All right. Exhibit 5 wll be admtted into
evi dence.

(Premarked Joint Exhibit 5, Text nessages
between Larry Ceraci and Darryl Cotton from
7/21/16 to 5/08/ 17, was admtted into evidence.)
BY MR WEI NSTEI N:
Q Ckay. Now, | do think you have the book in
front of you.
MR. VEINSTEIN:. My | approach, your Honor?
THE COURT: Yes. Absolutely.
BY MR VEI NSTEI N:
Q M. Geraci, this is a nultiple-page docunent.

So would you look at it in your book and then tell ne

what -- if you recognize it. It will be under Tab 5.
A Yes, | do.
Q Ckay. \What is -- how many pages are there?

Just go to the end of the page. There are Bates nunbers
at the bottom |If you tell nme how many pages there are.
A Ch. This is 5-025. And the first one is -- 25

pages.
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Q Ckay. Now, what is Exhibit 5?

A It's text nessages between M. Cotton and
Q Ckay. And where did those text nmessages cone

A Qur cell phones.

Q When you say "our cell phones," whose cell

A My cell phone.

Q kay. And how was this docunent prepared, if
you know?

A These are screenshots that have been printed.

Q kay. Now, if you look at -- you said you
communi cated with himthe next day after you spoke with
hi m on the phone. Wuld you | ook at page 1, please.

And woul d you highlight the first. Al right.

The very first -- first of all, can you tell what the
date range is of these text nessages?

A On this page, it would be July 21st to -- al
the way -- this first page is July 21st.

Q Ckay. And then are those the text nessages in
chronol ogi cal order?

A Yes, they are.

Q So what's the |last one that's shown on page 25?

A May 8th, 2017.

Q Al'l right. Does Exhibit 5 represent all your
cell phone text nmessages between you and M. Cotton
during the period of July 21st, 2016 through May 8,
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20177
A
Q
page 1, i
M. Cotto
A
Q
depi ct ed
A
M. Cotto
Q
of his gr
A
property?
Q
t he text,
A
Q
A
Q
A
Q
phot 0s?
A
Q
M. Cotto
A
Q

Yes, they do.

kay. Now, focusing on the one on the top of

S that the first text nessage you received from
n?

Yes, it is.

kay. And what did you understand was bei ng
her e?

This was the begi nnings of a grow for

n.

kay. And do you know how he sent you pictures
ow?

He was just sending ne what he was doing on his

"' m now having you | ook at page 2. Do you see
t he phot ographs at the top of the page?

Yes.

kay. And what are the dates of those?

These are July 25th.

O what year?

2016.

kay. And do you renenber receiving these

" m sorry?

Do you renenber receiving these photos from
n?

Yes.

And, again, what did you understand the reason
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was he was sending these to you?

A He was just showing ne his success at his
gr ows.

Q Al right. Now, |I'mnot going to have you go
t hrough every page, | prom se. But we tal ked about the
July -- md July tel ephone conversati on where you
di scussed 800, 000.

Wien is the next tine you had any conversation
or discussion with M. Cotton about terns of a potenti al
pur chase?

A The next tinme was Septenber 20th, | believe.

Q Ckay. And what kind of -- how was that -- how
did you speak with himat that tinme? Ws it -- was it
by phone? Face to face?

A That was a face-to-face neeting.

Q Had you net with M. Cotton face to face before
Sept enber 20t h, 20167

A No.

Q Al'l right. Now, at that neeting, did you
di scuss the terns of the potential purchase of the
property?

A Yes.

Q Ckay. Now |'m going to nove away fromthat.
Between the July 21st, | think you said, or July 20th
phone call where you discussed 800,000, and this
face-to-face neeting, did you have comuni cations with
M. Cotton that were about things other than the terns

of the potential purchase?
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A Yes.

Q So what kind of things did you communi cate with
hi m about during that period of tine?

A M. Cotton expressed that he would |like to have
me invest -- or he had investors and he'd like ne to
I nvest in his grow business.

Q And were those conmuni cations by phone? By
text? By email? How did you communicate with hinf

A Those were -- along with the pictures, we would
have conversations about his grows and himwanting to
bring me into the grow business and how he woul d supply
his product to the dispensary.

Q kay. And did you ever -- during those
conversations, did you have a response to those ideas?

A | just said that, you know, we're getting so
far ahead of ourselves here. W've got years to go, and
this is -- this is not even -- | can't consider that.

Q When you said you' ve got years to go, what did
you nmean by that?

A The process is going to take sone tine.

Q What process?

A Goi ng through the whol e CUP process. W have
not even submitted the application yet. W're still
doing our -- our work on just trying to see if we can
get this thing to a stage where we could submt the CUP.

Q Ckay. And did you have an understandi ng at the
time of what the likely tinme frame would be to submt a

CUP application and get it processed?
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A | left that up to the team

Q Ckay. Now, at the tine in terns of your
pl anning, if a CUP had been able to be approved on a
property, would there have to be other steps taken
before a dispensary could be opened?

A Yes. On this location, there was quite a bit
of work to do.

Q What woul d you have to do?

A Currently, we'd have to tear the entire
bui | ding dowmn. There was grading to do. There was
some -- | believe there was sone water issues of
drainage. It would -- to build the building, | think
our tinme franme was going to be alnbst two years just to
get the building up.

Q Al right. But at this point in tinme, you
haven't even submtted the CUP application. Correct?

A No, | haven't.

Q Now, other than tal king about his grows or him
asking you to invest in his grows, what other
comruni cations did you have during that tinme period
between the first call and this face-to-face neeting on
Sept enber 20t h about ot her subjects?

A W -- we tal ked about mainly M. Cotton was
tal king about his grows pretty nuch straight through.
He tal ked about possibly getting a percentage --
swi tchi ng percentages fromhis grow to the di spensary.
And | just told himl wasn't prepared to do that. And

that was just thrown in every now and then.
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Q Did you have any conmunications wth himduring
that tine about feasibility issues |ike zoning or the
set back you tal ked about ?

A Yes. That's what the teamwas. That's the
updates | was giving himthrough the process.

Q kay. Let's nove forward to the
Sept enber 20th, | think you said 2016, face-to-face
meeting. \Were did that occur?

A In nmy office.

Q And who was present?

A M. Cotton and nyself.

Q And where was it within your office?

A In nmy actual office.

Q Al right. Now, what was the purpose of that
meeti ng?

A We had not net before. So we just wanted to
sit down and talk and just naybe hash out a few things
on what our terns were, but the neeting quickly went to
M. Cotton and his grows and what he was, you know,
wanting to do with his grows. It was --

Q How | ong -- how long did that neeting |ast?

A About 30 m nut es.

Q Ckay. You need to wait for nme to --

A Vell --

Q -- finish ny question, because the court
reporter has to type everything --

A Ckay.

Q -- and | don't want any bad | ooks.
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Al right. So just tell -- tell me what you
recal |l being discussed between you and M. Cotton at
t hat Septenber 20th, 2016 face-to-face neeting.
A He was trying to get ne to invest in his grow

or he was going to take 10 percent of the di spensary

and 10 percent in the -- | was going to take 10 percent
in the grow And | just said | still can't do that.
And he said, well, let nme put a proposal together for
you.

Q Was anything el se discussed in that 30-m nute
nmeeting that you recall?

A We ki nd of went over the process. He was
very -- you know, we were going through the process of
what the team had been doing and updates on what they
were finding out and what they could do.

Q Ckay. You said he -- you nentioned that he
said he wanted to put sonething together. | don't want
to put words in your nouth. Wat were you telling ne?

A He wanted to put together a proposal.

Q Ckay. And your response to that?

A | said just go ahead and email nme a proposal.
Q And did he do that?

A Yes, he did.

Q Okay. Before | leave this, do you recal

anyt hi ng el se being discussed in the Septenber 20th,
2016 neeting that you haven't already told ne?
A | can't recall at this point.

Q Okay. But he did then send you a proposal ?
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A Yes, he did.
Q Do you recall when that was?
A | think that was on the 24th.
Q Ckay. Well, we'll get there.
MR. VEINSTEIN. So woul d you show him
Exhibit 8, please.
Your Honor, |'d like to offer Exhibit 8. It's
been sti pul at ed.
THE COURT: Any objection?
MR. AUSTIN: No, your Honor.
THE COURT: Exhibit 8 will be admtted.
(Premarked Joint Exhibit 8, enmail to Larry
Geraci fromDarryl Cotton re 6176 Federal Bl vd
property, dated 9/21/16 with attached letter to
Dal e and Darryl Cotton from Kirk Ross regarding
payof f, dated 9/21/16, was admitted into

evi dence.)
BY MR WEI NSTEI N:
Q M. Ceraci, | want you to | ook at Exhibit 8.

And tell me if you recognize it.
A Yes, | do.
Q kay. And what is Exhibit 8?

A It's an attachment -- it's -- it's an emi
wth the attachnment of the proposal -- with the
proposal .

Q Ckay. And do you recall why M. Cotton was
sending you this email ?

A He said he was going to send over a proposal.
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Q Ckay. Well, we haven't gotten to that. Can
you | ook at the attachnments and let ne know if that
refreshes your recollection. The attachnents woul d be
at the back of the emuil.

A Oh. Yes. These are -- these are the -- it
| ooks like the Iiens on the property.

Q Had you had di scussi ons about hi m sendi ng you
Information regarding the liens on the property?

A Yes, | did.

Q When did that discussion take place?

A It, I'msure, happened during one of ny phone
calls when we were tal king.

Q And why did you want to know what |iens were on
the property?

A | was looking to see if there was a judgnent on
the property as well.

Q kay. And what did you determ ne?

A | didn't see a judgnent on the property for the
current |awsuit.

MR. VEINSTEIN. Ckay. Wuld you go to -- show
Exhi bit 9.
Your Honor, |'d like to offer Exhibit 9.
Again, it's been stipulated to.
THE COURT: Any objection?
MR. AUSTI N:  No, your Honor.
THE COURT: Exhibit 9 will be admtted.
\ L
\
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(Premarked Joint Exhibit 9, email to Larry
Geraci fromDarryl Cotton re GERL MAIN -
Invitation to coll aborate, dated 9/26/16, was

admtted into evidence.)

BY MR VEEI NSTEI N:

Q

So, M. Geraci, would you | ook at Exhibit 9 and

tell me if you' ve seen it before.

A

Q
A

Yes, | have.
What is it?

This is a Dropbox or where you can pick up

document s.

Q
A

Q
A

Q

Who sent this to whon?

Darryl Cotton sent it to ne.

And on what date?

On 9/ 26.

Ckay. And was there anything attached or in

t he Dropbox that you found?

A

Yes. | found a proposal.
MR VEEINSTEIN:  Your Honor, I'd like to offer

Exhi bit 10, please.

THE COURT: Any objection?

MR. AUSTIN. No objection.

THE COURT: Exhibit 10 will be adm tted.
(Premarked Joint Exhibit 10, Draft Services
Agreenment Contract between |Inda-G o and GERL
| nvest ments, dated 9/24/16, was admtted into

evi dence.)
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BY MR VEEI NSTEI N:

Q M. Geraci, if you |look -- have you seen
Exhi bit 10 before?
A Yes, | have.

Q And what is it?

A This is a proposal from M. Cotton.

Q And did you receive it in the Dropbox with the
emai | from Septenber 20t h?

A Yes, | did.

Q kay. And at the tinme, what did you understand
this to be?

A Hi s proposal that he had tal ked -- said that he
woul d send over.

Q kay. And did you review that proposal?

A Yes, | did.

Q And then did you have a di scussion at any point
in time subsequent to reviewwng it with M. Cotton?

A Yes, | did.

Q And how did that discussion take place?

A By phone.

Q And when did that discussion take place in
relation to you getting this email on Septenber 26th?

A | believe it was either the next day or --
within 48 hours, | think.

Q Ckay. And tell us what your discussion was
with M. Cotton about this proposal that's marked as
Exhi bit 10.

A Well, the first thing | ran down and | ooked at
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not prepared to do.

Q How - -

A And then the --

Q Go ahead.

A And then reading further down, he wanted to,
| ooked to ne, intertw ne his business, |Inda-Go 151,
wth the new di spensary.

Q Anyt hing el se you noticed when you revi ewed

A He wanted a 400, 000-dol l ar relocation. He
wanted it split up. $400,000 for the property and

$400, 000 as a relocation expense.

noticed in the proposal with M. Cotton during that
t el ephone cal | ?
A |"msorry. Can you repeat that.

it. | want to know what you talked wwth M. Cotton
about with respect to the proposal.
A Yeah. | told himthis just wouldn't work.

go, and it's not what |'ve agreed to.

Q And what was his response?

Is | saw the 10 percent equity position that | just was

Q Now, did you discuss any of these things you

Q You told us what you noticed when you | ooked at

can't agree to the 10 percent, and I'mnot |ooking for a

partnership. W've got a lot -- we've got a long way to

It

it?

www.aptusCR.com

A He said okay. He said -- | think he actually
just said, hey, this could work out well.
Q Anyt hing el se you recall being discussed by you
and M. Cotton about this proposal ?
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A | don't believe so.
Q kay. Now, did you ever sign this proposal ?
A No, | didn't.
MR WEINSTEIN. GCkay. Wuld you -- 1'd like
of fer, your Honor, Exhibit 14.
THE COURT: Any objection?
MR. AUSTIN.  No, your Honor.
THE COURT: Exhibit 14 will be adnitted.
(Premarked Joint Exhibit 14, email to Larry

to

Geraci and Neil Dutta from Abhay Schweitzer re
6176 Federal Blvd. - Site Visit, dated 10/04/16,

was admitted into evidence.)

BY MR VEEI NSTEI N:

Q kay. M. Ceraci, are you |l ooking at
Exhi bit 147?

A Yes, | am
Have you seen that before?
Yes, | have.
And what is it?
This is an emai|l from Abhay Schweit zer
Concer ni ng what ?
He visited the property.

> O >» O >» O

Q After you had your face-to-face neeting with
M. Cotton and again after you had reviewed this
proposal with him did you continue to explore the
feasibility of the property?

A Yes, we did.

Q And did M. Cotton continue to allow you to

www.aptusCR.com
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expl ore the property?

A Yes, he did.

Q So at this point in tinme, what did you
under st and about the concerns of the feasibility of the
property?

A It | ooked Ii ke he had sone un- -- unpermtted
construction on the property towards the rear. There
was a nunber of -- there was parking issues, ceiling
hei ght .

Q Ckay. And is this -- was this as part of your
effort to figure out whether the property woul d be
f easi bl e?

A Yes, it was.

MR, VEINSTEIN. And would you -- 1'd like to
of fer 15, your Honor.
THE COURT: Any objection?
MR. AUSTIN. No, your Honor.
THE COURT: Exhibit 15 wll be admtted.
(Premarked Joint Exhibit 15, Email to Rebecca
Berry from Abhay Schweitzer re Federal Blvd. -
Proposal for Survey, dated 10/06/16, was
admtted into evidence.)
BY MR VEI NSTEI N

Q M. Ceraci, would you take a | ook at
Exhi bit 15.
M. Geraci, have you seen Exhibit 15 before?
A Yes, | have.

Q What is it?
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A This is a proposal from Lundstrom Engi neering
and Surveyi ng.

Q And who sent -- who sent this email?

A Abhay Schwei t zer.

Q Ckay. And why was -- do you understand why you

were receiving that email from M. Schweitzer?

A Yes.
Q Why ?
A W needed to do a survey on the property, and

this was a proposal.
Q Ckay. And was M. Schweitzer responsible for

dealing with vendors to do studies on the property?

A Yes, he was.
Q kay. And what was his role in the teanf?
A Hs main role was he was part of actually

getting the application entered. He was the designer.
He woul d coordinate all the contractors and vendors
together to start |looking at the feasibility of this
property.

Q And when you -- do you renenber when you
brought on M. Schweitzer to the teanf

A | believe it was mdyear. But | -- | don't
remenber exactly.

Q Did you have an understanding at the tinme of
hi s experience in obtaining CUP approval s for
di spensari es?

A | had -- Abhay was a recommendation from Jim

Bartell.
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Q Ckay. And what did you understand
M. Schweitzer's experience was fromM. Bartell?

A That he was a very good designer and was very
good at putting projects together and he had worked with
him before. And it was a good recomrendati on.

Q kay. And did you talk with M. Schweitzer
about his experience? D d you talk to M. Schweitzer
about his experience processing CUP applications?

A Yes. Very -- very detailed, an inpressive
I ndi vi dual when | net him

Q What did he tell you about his experience?

A He said he had desi gned and put in place sone

CUPs at the tine, and he had sonme extensive experience

on that.

Q kay. So when you got this proposal -- or this
email on Cctober 6th -- would you go to the next page,
pl ease -- what did you understand -- did you have an

understanding as to why a topographi c survey was
required?

A | have limted knowl edge on that, but | believe
It's to determne property lines and topography of the
property.

MR VEINSTEIN. Ckay. Your Honor, I'd offer
Exhibit 17, please.

THE COURT: Any objection?

MR AUSTIN: No objection.

THE COURT: Exhibit 17 will be admtted.
\
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(Premarked Joint Exhibit 17, Email to Larry
Geraci and Neil Dutta from Abhay Schweitzer re
Federal Blvd. - Wdth of RON dated 10/18/16
wi th attached Lundstrom Topographi c Survey,
Project No. L222-01, was admtted into
evi dence.)

BY MR VEEI NSTEI N:

Q Woul d you | ook at Exhibit 17 in your book,

M. GCeraci.

Have you seen that before?

Yes, | have.

What is it?

This is an email from Abhay Schweit zer

And was anything attached to it?

> O >» O >

Yes. There was a plan attached to it.

Q Wul d you go to the second page, please. And
did you understand this to be the topographic survey
perfornmed by the engineering firmthat had been hired?

A That was ny under st andi ng.

MR, VEINSTEIN. Ckay. Your Honor, | offer

Exhi bit 18, please.
THE COURT: Any objection?
MR. AUSTIN. No objection.
THE COURT: Exhibit 18 will be admitted.
(Premarked Joint Exhibit 18, Email thread
between Neil Dutta from Abhay Schweitzer Re: FW
Federal Blvd. - Zoning, dated 10/ 19/16, was

admtted into evidence.)
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BY MR VI NSTEI N:
Q kay. M. GCeraci, have you seen Exhibit 20

before (sic)?

A Yes, | have.
Q What is it? Exhibit 18. | apol ogize.
Have you seen Exhibit 18 before?
A | have seen Exhibit 18.
Q What is it?
A It looks like it was a -- they were trying to
explain the -- there was a conflict in here between the

zoning. There was a bulletin that said one thing, and
t he Code said sonething else, | believe.

Q kay. And was that your understanding at the
time of the zoning problemthat existed at the property?

A Yes.

Q Ckay. Now, did you have discussions during
this tine period after you talked to M. Cotton about
hi s proposal and submtting this CUP application about
the zoning issues?

A Yes, | did. | said we've narrowed this down to
the zoning problem And | said | believe we may be able
to work forward on this.

Q What was your understanding of -- what -- had
your team advi sed you there was a way that you m ght be
able to get around the zoni ng problenf

A Yes. They had said that they may be able to
work with the Gty to get around the zoning problem or

get it corrected. | don't know what | anguage they
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exactly used.
Q Did you conmunicate that to M. Cotton?
A Yes, | did.
MR VEINSTEIN. Ckay. Now, would you -- 1'd
like to offer Exhibit 21, your Honor.
THE COURT: Any objection?
MR. AUSTI N: No, your Honor.
THE COURT: Exhibit 21 will be admtted.
(Premarked Joint Exhibit 21, Email from Larry
Geraci to Darryl Cotton, dated 10/ 24/ 16,
attaching A102 Site Plan - Proposed - Schene B,
was admitted into evidence.)
BY MR WEI NSTEI N:

Q So M. Cotton -- I"'msorry -- M. Geraci, have
you seen Exhibit 21 before?

A Yes.

Q kay. And what is Exhibit 217

A It's an email from Darryl Cotton.

Q Ckay. On what date?

A Cct ober 24, 2016.

Q And what was attached to that email ?

A The -- it looks like the drawings for the
property.

Q Wul d you bl ow that up. Ckay. You'l
notice -- keep going.

So you'll notice in the bottomright-hand

corner -- | don't knowif the jury can see it. |If you

can't, let me know. It says site plan, proposed, schene
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B.
Do you see that? M. Cotton (sic), do you see
t hat ?
l|"msorry. M. Ceraci.
A | do you see that.
Q l"'msorry. | wll get this right. |
apol ogi ze. |'mglad you didn't respond.

You had a site plan prepared by your team as

part of this CUP process?

A Yes, | did.

Q And did you share -- were you sharing that with
M. Cotton by this email?

A Yes, | was.

Q Wiy were you sharing it wth M. Cotton?

A To et himknow the progress that we had been
maki ng.

Q kay. Now, after the phone call in which you

di scussed the draft services agreenent -- | think you
said it was within 48 hours of Septenber 26th, 2016
email -- did you have any subsequent conmunications with

M. Cotton about the terns of a potential purchase?
A About - -

Is that a yes or a no?

Yes.

When did that happen?

About Cctober 18th, 19th.

And was that face to face, or by phone?

> O » O >» O

That was by phone.
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Q And what di scussion did you have in that phone
call with M. Geraci about any potential terns for
purchase of the property, M. -- let ne rephrase that.

What di scussions did you have with M. Cotton
at the tinme about any potential terns of the purchase of
t he property?

A W had di scussed that we're noving al ong here
and that | would like to sit down and get sonething in
writing because we're getting ready to submt the CUP
appl i cation.

Q And did he respond to that?

A He said, "Very good."

Q kay. And did you have any di scussions about
the terns at that tinme?

A He had -- he had asked for a 50, 000-dol | ar
nonr ef undabl e deposit at that tine.

Q And what was your response to that ask?

A | just said that's -- that's too big of an ask
for the noney that | amhaving to put out at this point,
and | think we should be able to drop that down to
maybe $10, 000.

Q Did you explain to himwhy you thought it was
too big of an anmpunt?

A The anmount of risk | was taking, first of all,
and the noney that was going out, | said it was just too
much noney.

Q What risk was that?

A Al'l the noney | was paying all the
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professionals, the team to nove forward with the
progress on this CUP.
Q And what was his response to saying you wll --
you suggesting it be 10, 000?
A He said that was fine.
Q (kay. And do you recall anything else that you
di scussed wwth M. Cotton during that phone conversation
around Cctober 18th or so, 20167
A | said we'll be -- we may be calling himfor a
coupl e of signatures and because we're getting cl ose
here to submtting the CUP.
Q And after that phone call, did you have an
occasion to need his signature on a docunent?
A Yes, we did.
MR. VI NSTEIN:  Your Honor, |'d offer
Exhi bit 30.
THE COURT: Any objection?
MR AUSTIN.  No, your Honor.
THE COURT: Exhibit 30 will be admtted, then.
(Premarked Joint Exhibit 30, Gty of San D ego
Omership Disclosure Statenment (Form DS-318)
si gned, dated 10/31/16, was admtted into
evi dence.)
BY MR WEI NSTEI N:
Q Ckay. M. Cotton, have you seen Exhibit 30
bef ore?
A M. Ceraci. | have seen Exhibit 30.
Q | apol ogi ze. And what is Exhibit 307
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A Hold on. This is the ownership disclosure
st at enent .

Q Ckay. And did you need M. Cotton's signature
on the ownership disclosure statenent?

A Yes, we did.

Q How di d you advise himof that, if you did?

A W told himthat he -- if he could cone by and
sign the ownership disclosure statenent.

Q Ckay. And what was the response to that?

A He said he could do it.

Q Ckay. And when did you nake that request of
hi nf?

A It may have been within a day or two of this
signature. | -- 1 don't recall exactly when we had
talked with himto get himover here.

Q Ckay. And to your understanding, did he cone
i n and sign that docunent?

A Yes, he did.

Did you neet with himat that tine?
No, | didn't.

When did you next neet with hinf

| met wth himon Novenber 2nd.
kay. And this is, again, of 20167
Yes, it is.

Ckay. And where?

At ny office.

Who was present?

> 0 >» 0 >» 0 >0 >» 0

Yes. M. Cotton was present.
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Q And anybody besi des you and M. Cotton?

A No.

Q kay. And where in your office did you neet?
A In ny office specifically.

Q Ckay. And what was the purpose of the neeting?
A To sit down and draft a agreenent between

M. Cotton and nysel f.
Q Ckay. And howdid M. -- did you comuni cate
to M. Cotton that would be the purpose of the

agreenent ?

A Yes.
Q When did you do that?
A | had made a variety of phone calls. There was

a lot that day, and there was sone nmade fromthe office
that week. So | can't tell you exactly when | requested
t hat he cone over.

Q VWhat did you -- when you requested himto cone
over, what did you say to hinf

A | said we -- we want to submt this, get
this -- the CUP is going to be submtted, and I'd |ike
to get sonmething in witing.

Q kay. And his response to that was?

A He said, okay. [|'mfree.

Q Ckay. And so that was the purpose of this
nmeeti ng on Novenber 2nd?

A Yes.

Q Ckay. So when he arrived, do you renenber what

time of day it was?
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A It was approxi mately 230.
Q kay. And did you discuss -- what -- what
happened in that neeting?

A We sat down, and | -- | have a big 65-inch
nmonitor on ny wall. And we started tal king out the
docunent. | said we're -- we want to get this -- the

CUP process started, and we're going to get going on
this. On, actually, you know what, when he wal ked in,
he was ki dding. He said do you have ny $50,000? And |

said, no. | have 10,000. And he just kind of chuckl ed.
And we sat down. | put a Wird docunent up on the
screen, and | said, look, let's -- let's work together

on this and get this typed out.
Q And who was actually doing the typing?
A | was doing the typing.
Q And so when you say we were drafting, what did
you nean by that?
A W were putting together an agreenent that --
for the property at the tine.
Q Ckay. And did you go through each of the
provisions in that agreenment wth M. Cotton?
A Vell, we were type -- as we both were kind of
tal king back and forth, we were typing out the
agr eenent .
MR. VWEINSTEIN. Ckay. |1'd like to offer
Exhi bit 38, your Honor.
THE COURT: Any objection?
MR. AUSTIN.  No, your Honor.
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THE COURT: Exhibit 38 will be admtted.
(Premarked Joint Exhibit 38, Agreenent between
Larry CGeraci or assignee and Darryl Cotton,
dated 11/02/ 16, was admtted into evi dence.)
BY MR \\EI NSTEI N:
Q M. Geraci have you seen Exhibit 38 before?

A Yes, | have.

Q And what is it?

A This is an agreenent between Larry Geraci and
Darryl Cotton.

Q kay. |Is this the agreenent you just described

drafting with M. Cotton when he was in your office on
Novenber 2nd?

A Yes.

Q kay. Now, did you and M. Cotton review each
line and word of that agreenent?

A Yes, we did.

Q And did you have a discussion that this was an

agr eenent ?

A Yes.

Q Did you have any discussion that it was a
recei pt?

A No.

Q And then the first line of the agreenent says
It's an agreenent between Larry Geraci or assignee and
Darryl Cotton.

Did you have any di scussi on about the | anguage

"or assignee"?
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A Yes.

Q What was that di scussion?

A On the assignee | was -- at the tine, we had
not picked out a corporate name or who the -- you know,

who -- what entity | would put it into at the tine or |
needed an agent to work with ne, which was Rebecca Berry
as well. So the assignee was sort of a general term out
t here.

Q kay. And so what was the purpose of that
provi sion, then?

A So | could have sonebody step in in ny place.

Q All right. And M. Cotton agreed to that?

A Yes, he did.

Q kay. Now, it says Darryl Cotton has agreed to
sell the property located at 6176 Federal Boul evard,
California, for a sumof $800,000 to Larry Geraci or
assignee on the approval of a marijuana di spensary,
period. And then parentheses, CUP for a dispensary,
cl ose parens.

Do you see that?

A Yes, | do.

Q (kay. Did you discuss when that was drafted by
the two of you for the sum of $800, 000 as the purchase
price?

A Yes, we did.

Q And had that purchase price ever changed since
you started initially discussing a possible purchase

price for the property?
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A That had never changed.
Q kay. Now, it's -- the sentence says al so on

the approval of a marijuana dispensary, period.

A Yes.
Q Par ent heses, CUP for a dispensary, close
par ens.

Did you have a discussion with M. Cotton about
t hat |anguage at the tinme you drafted the -- the two of
you drafted the agreenent?

A Yes. It was understood that on the approval of
the marijuana di spensary that, you know, |'d be bearing
the cost, and we needed to get approval to conplete the
actual purchase for the property.

Q kay. When you said it was understood, what
was said? | mean, how did you have that understandi ng?

A As | was typing, | said, and I will, of course,
be paying for the -- the process to get CUP.

Q Did M. Cotton respond to that?

A He said yes. He agreed.

Q Had you had prior discussions before you put
this in the -- the signed docunent that you woul d bear
t he expense of applying and obtaining the approval of
the condition use permt?

A Yes. It was -- it was just understood. And he
and | discussed that |'mpaying for all the expenses to
nmove forward with this CUP.

Q The next sentence says "$10, 000 cash" -- cash

IS in parentheses -- "has been given in good faith
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earnest noney to be applied to the sales price of
$800, 000 and to remain in effect until license is
approved. "

Do you see that?

A Yes, | do.

Q Did you discuss that |anguage with M. Cotton?
A Yes, we did.

Q Ckay.

A Just like --

Q And what was -- what were his conments about

t hat | anguage?

A He said everything is fine, as we typed it out.

Q kay. Did you have a discussion about what
good faith earnest noney was?

A Yes, we did.

Q What was that discussion?

A It was noney that | was to give M. Cotton to
show ny seriousness for closing this transacti on.

Q Ckay. And what was the anount of that good
faith earnest noney?

A $10, 000.

Q On the date of this neeting, Novenber 2nd, did
you have di scussions with himabout whether that deposit
was refundabl e or nonrefundabl e?

A As | was typing it out, he said that's
nonrefundable. And | said, yes, that's fine.

Q Ckay. Now, it also says "to be applied to the

sales price and to remain in effect until the license is

Page 100
www.aptusCR.com



© 00 N o o M W DN P

N NN NN NNMNNMNRRRRRRER R R R R
0 N o OO DN WNREPR O © 0 ~N O O M w N kL O

Transcript of Proceedings

approved. "
Did you have a discussion with himabout what a

i cense was?

A Yes. The CUP |i cense.

Q Ckay. And did you have a di scussi on about
what -- when the bal ance of the noney woul d be due after
paynment of the nonrefundabl e deposit?

A Wien -- on approval of the CUP, the bal ance of

t he noney woul d be due.

Q Now, there's no specific tinme in this docunent
for you to acconplish that. |Is that correct?
A That is correct.

Q Did you have a discussion with M. Cotton at
the tinme about whether or not to put in atine frane in
t he agreenent ?

A Yes, we did.

Q What was that discussion?

A W di scussed -- we tal ked approxi mates, but |
couldn't give any solids. The teamcouldn't give ne the
solid nunbers because it's all left up to the Gty, the
cycle reviews. You don't know the problens you' re going
torun into. So we just couldn't pin down the date when
you could do this.

Q Ckay. So is that why no date is specified?

A That is correct.

Q Ckay. Did you have an understandi ng when you
signed this that you would have to pursue that CUP

application in good faith?
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A Yes.
Q Now, the |ast sentence says "Darryl Cotton has

agreed to not enter into any other contacts on this

property."”
Do you see that?
A Yes, | do.
Q Do you see the word "contacts"?
A Yes.

Q And did you nean contacts, or was that a
t ypogr aphi cal error?

A That was a typographical error.

Q And what was it intended to say?

A Contracts on this property.

Q And why was that sentence added to the
agreenent ?

A | had told Darryl that, as I was -- |'m
pursuing this, | don't want any other -- | would |ike
himnot to enter into any nore contracts on this
property.

Q Did he respond to that?

A He said that's fine.

Q Ckay. And then after you -- after you typed
t hat sentence, did you guys read through the docunent
t oget her ?

A Yes. We were staring at it up on the big
screen.

Q Ckay. And then | see your signature on the

bottom | eft-hand si de above the words "Larry Ceraci."

Page 102
www.aptusCR.com



© 00 N o 0o A W DN PP

[ S R S N N S B S A\ L o i e e e i e e
oo N o 0o A WO N PP O O 00 NoO ol AW DN . O

Transcript of Proceedings Geraci vs. Cotton, et al.

|'s that your signature?
A That is my signature.
Q And did M. Cotton sign the agreenent at that
time as well?
A Yes, did he.
Q And was that docunent signed in the presence of
anybody?
A We had a notary.
MR. VEINSTEIN. Ckay. Wuld you -- Your Honor,
|'d offer Exhibit 39.
THE COURT: Any objection?
MR, AUSTI N No, your Honor.
THE COURT: Exhibit 39 will be admitted.
(Premarked Joint Exhibit 39, Excerpt from
Jessica Newell Notary Book dated 11/02/2016, was
admtted into evidence.)
BY MR VEI NSTEI N:
Q kay. It's alittle dark, M. Geraci.
Do you recogni ze Exhibit 397
A Yes, | do.
Q What is it?
A This is the notary's |edger that records who
she's notari zi ng.

Q Ckay. And you were there when that occurred?

A Yes.
Q Ckay. And can you read -- it nmay be hard for
the jury to see.
Can you read a tine on there at which -- the
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time that M. Darryl Cotton signed, according to this
notary?

A 3:03 p.m

Q And what time does it indicate you signed?
A 3:05 p.m
Q

|s that accurate, to the best of your

know edge?

A | believe so.

Q Now, at the tinme of this Novenber 2nd neeting
when this docunent was drafted up and signed -- go back
to 38.

At the tinme you were neeting on Novenber 2nd,
2016 and you signed what's been nmarked as Exhi bit 38,
di d you have any discussions with M. Cotton about there
bei ng any other ternms and conditions for the purchase?

A There was no other ternms and conditions.

Q That wasn't ny questi on.

My question was whether there was any
di scussi on between you at the tinme as to whether there
were any other ternms and conditions.

A No.

Q And had you agreed as of Novenber 2nd, 2016 to
pay M. Cotton a 10 percent equity stake in -- or
ownership interest in the dispensary as past the
purchase of this property?

A No.

Q Did you ever agree or tell M. Cotton before
Novenber 2nd, 2016 that you would agree to pay hima 10
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percent equity or ownership interest in the dispensary
in addition to the 800, 000-dol | ar purchase price?

A No.

Q Now, at sonme point in time, did M. Cotton ask
you to pay hima guaranteed 10 percent cash
distribution -- nonthly cash distribution when the
di spensary opened?

A No, he didn't.

Q Ever ?

A Ever.

Q kay. Well, did you have a phone call with him
on February 7th, 2017? |'mnot tal king about this tinme.
|"mtal king about at any tinme in history.

A Yes. February 7th, he did.

Q kay. At the tinme that you signed this
agreenment, M. Ceraci, with M. Cotton, had there been
any di scussions between you about a -- his request for
a 10, 000-dol I ar-a-nmont h guaranteed m ni num cash
di stribution?

A There was no di scussi on.

Q Wien was the first tine that cane up?

A February 7th.

Q Ckay. And at the -- as of this date,

Novenber 2nd, 2016, had you had any di scussions with him
about that proposed agreenent that he had drafted on
Sept enber -- on Septenber 26th that you had al ready net
and tal ked about ?

A No, there was nothing nore on that.
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Q To your understandi ng, was there any term and
condition of the purchase agreenent discussed between
you and M. -- or agreed between you and M. Cotton as
of the date that you signed this Novenber 2nd, 2016
agreenent, other than the terns that are stated in the
agreenent ?

A There was not hi ng el se.

Q Now, did you provide a copy of the
Novenber 2nd, 2016 signed agreenent to M. Cotton?

A | emailed it to him

Q And when did you email it to hinf

A Wthin 5, 10 m nutes naybe.

MR, VEI NSTEI'N:  Your Honor, |'d offer

Exhi bit 40.
THE COURT: Any objection?
MR, AUSTIN:  No, your Honor.
THE COURT: Exhibit 40 will be adnmitted.
(Premarked Joint Exhibit 40, Email to Darryl
Cotton fromLarry Geraci attaching Nov 2
Agreenment, dated 11/2/2016, was admtted into
evi dence.)

BY MR WEI NSTEI N

Q Ckay. Have you seen Exhibit 40 before?

A Yes, | have.

Q What is Exhibit 407?

A This is the email | sent to M. Cotton.
Q To do what ?

A It's the copy of the agreenent.
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Q And what tine did you send that to hinf®

A 3:11 p.m

Q And how | ong after you had signed the agreenent
was that emailed to hinf

A | believe six mnutes.

Q Did you wait two hours before sending it to
hi nf

A No.

Q Now, did you ever receive a response to this
emai | ?

A "msorry. Say that again.

Q Did you ever receive a response to this email?

Just a yes or a no.
A Yes.
MR WEINSTEIN: Ckay. Your Honor, |'d offer
Exhi bit 41.
THE COURT: Any objection?
MR AUSTIN.  No, your Honor.
THE COURT: Exhibit 41 will be admtted.
(Premarked Joint Exhibit 41, Email from Darryl
Cotton to Larry Geraci re Agreenent, dated
11/ 2/ 16, was admtted into evidence.)
BY MR VI NSTEI N:
Q M. Cotton -- M. Ceraci, have you seen
Exhi bit 41 before?

A Yes, | have.
Q And what is it?
A This is an email sent fromDarryl Cotton
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Q

wor k, or
A
Q
A
Q
A

sent ence,

for your

Q
A

Q

Ckay. At what tine?

6:56 p. m
When did you take a ook at this email?
That -- later that night.

Ckay. Now, did you -- did you | ook at that

do you get emails at both work and on your

On ny phone, yes. Wrk and phone, yes.

When you | ooked at this enmail, were you at

did you |l ook at it on your phone?

On ny phone.

Ckay. And did you read the entire email ?

No, | did not.

What did you do?

My email shows ne, like, the first part of the
and so | expanded it. And it said thank you
neeti ng today.

And did you read the rest of the email?

Not at that time.

And did you respond after you received this

emai| back to M. Cotton?

A

VL
[

Yes, | did.

MR. VWEINSTEIN. | offer Exhibit 42, your Honor.
THE COURT: Any objection?

MR. AUSTIN. No objection.

THE COURT: Exhibit 42 will be admtted.
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(Premarked Joint Exhibit 42, Email to Darryl
Cotton from Larry Geraci re Agreenent, dated
11/ 2/ 16, was admtted into evidence.)
BY MR VI NSTEI N:
Q Ckay. M. Ceraci, do you recognize Exhibit 427

A Yes, | do.

Q What is it?

A This is nmy response to the email he had sent
nme.

Q And what did you respond?

A No, no problemat all.

Q What were you referring to?

A | read thank you for the neeting today. And it

shoul d have said no problemat all
Q Al right. And what tine did you send that to
M. Cotton?
A 950 -- 9:13 at night.
Q And did you subsequently read the entire email ?
A Yes. The follow ng day.
MR VEI NSTEIN. Ckay. Your Honor, this is a
good breaki ng point.
THE COURT: Good what ?
MR. WEINSTEIN. This is a good breaking point.
And | know you like to break 10 m nutes before to talk
to counsel.
THE COURT: Al right. W'Il stop a little bit
earlier at this tinme.

Fol ks, we're going to be in recess until 1:30.
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| f you want to assenble just a little bit earlier. |
need to talk to the lawers for just a few nonents.
We'll get started talking at 1:30. So we'll be in
recess at this tine. Do not formor express any
opi nions or discuss the case until you deliberate.
W'll be in recess until then.

THE WTNESS: Can | step down?

THE COURT: Yes. Al right. The jurors left
the courtroom Feel free to step down, M. Ceraci.

| wasn't necessarily expecting to stop that

many m nutes before.

MR VEINSTEIN. | thought you said 10. And it
was sort of a subject matter break. So --

THE COURT: Oh, okay. | like to get alittle
bit closer to noon before we stop.

MR VEINSTEIN. | apol ogi ze, your Honor.

THE COURT: Al right. So issues, if any, that
ei ther one of you need to bring up at this tinme?
MR. VWEINSTEIN. G ve nme a nonent, your Honor

pl ease.

No. [|'Il think about it over |unch.

THE COURT: Cxay.

Counsel , anyt hi ng?

MR AUSTI N No.

THE COURT: Al right. So why don't you try to
be back by --

MR. VWEINSTEIN. | do. | prepared to raise it,
your Honor. | did -- 1 will bring an oral notion for
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nonsuit, unless it's too late, on breach of contract
claimasserted by M. Cotton. And if | could explain
the basis, | would appreciate it.

THE COURT: As a result of what he said within
his --

MR. VEINSTEIN. As a result of the opening
st at ement .

THE COURT: Al right. 1'mgoing to deny that
W t hout prejudice.

MR VEI NSTEIN.  Ckay.

THE COURT: You can renew what ever notion you
think appropriate at the close of the next stage of
evi dence.

MR VEEI NSTEIN:  Thank you.

THE COURT: So we'll be in recess now And try
to get back here by 1:20. And then we will try to
resunme as pronptly as possible at 1:30. Thank you.

MR. VI NSTEIN:  Thank you.

(Lunch recess from11:47 a.m to 1:20 p.m)

THE COURT: Al right. W've got a couple
m nutes before we bring our jury in.

Counsel, how are we doi ng?

MR. VEEI NSTEIN:  Doi ng good, thanks.

THE COURT: Al right.

MR. VEINSTEIN. Al though, I'm not as good
standing all that tinme as | used to be.

THE COURT: Well --

MR VEINSTEIN. That's ny own fault.
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THE COURT: -- you have not drawn a judge who
manages his courtroomw th a heavy hand. Al right? |
need all of you just to reflect upon that.

You did put the Court inalittle bit of a
difficult position. | don't usually stop quite that
early. But, quite frankly, it looked to ne like it was
time -- it was a good tine for a break. Al right?

MR. VWEINSTEIN. And | think I m sunderstood.
You want about five mnutes nore then normally?

THE COURT: Well, wusually. [|'ll give counsel a
gueue or heads-up, sonething |ike "when it's convenient”
when we get a little bit closer to noon.

Al right. So we mght want to think about
that as we go down the road.

Now, | really would |ike to see us nmake as nuch
progress as is possible this afternoon.

Do you expect you'll finish your direct
exam nation of M. Ceraci?

MR VEINSTEIN. | do.

THE COURT: This afternoon?

MR VEEI NSTEIN.  Yes.

THE COURT: All right. And then wll you be
conducting your cross-exam nation this afternoon of
M. Ceraci?

MR. AUSTIN. If necessary, your Honor.

| find the time M. Winstein's opt to be very
convenient for this case because | alnobst didn't catch

it. | would like to make an oral notion for a nonsuit.
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Essentially what just transpired right before
M. Ceraci corrected hinself is it conmes down to what
we' ve been arguing this whole tine. It's what we call
the confirmation emai|l where he says, no, no probl em at
all.

M. Geraci says, yes, | nmade a m stake. |
meant "No problem " What's happening here is they're
asserting the affirmative defense of m stake.

This confirmation email goes to the whol e heart
of the email, which is M. Cotton alleging that that
docunent you have is not the full contract and
M. Geraci is agreeing that's not the contract.

| don't know if we need to pull back the

transcript. But | don't think this could be nore clear.

Like, if this isn't a nonsuit, | don't knowif this is
potentially grounds for mstrial. This is, | feel, case
di spositive. It goes right to the heart of the matter
of whether that contract was disputed or not. |If they

don't have that affirmative defense, they don't have the
affirmati ve defense to any of the cross-conplaints to
M. Cotton.

THE COURT: Well, your oral notion for nonsuit
I's denied without prejudice and even premature. W're
now i nto evidence. And the time for you to bring your
notion, if at all, wll be at the close of Plaintiff's
case in chief.

And if Plaintiff has failed to make the prim

facie show ng of each of the elenents in which they bear
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t he burden of proof, the notion in whole or part will be
wel | -taken. ['mnot predicting that that will be the
case. But | understand your argunent. But at this
point, that's what it is.

So we' ve got that taken care of. No need to
rew nd any testinony.

But goi ng back to just a nonment ago, do you
expect to do your cross-exam nation of M. Geraci at the
cl ose of direct, or do you intend to reserve?

MR. AUSTIN. O ose of direct.

THE COURT: Al right. So any estimate of how

much nore tine you'll be with your client on direct?
MR. VEINSTEIN. |'mthinking an hour, but I'm
not -- it's hard to predict.

THE COURT: No, that's fine. The parties are
obviously inportant witnesses. So it sounds |like this
afternoon, if not well before the close of business

today, you'll be in your cross-exam nation of
M. GCeraci.

Again, |I'mnot putting any pressure on you at
all. But do you have any estimate of how | ong you m ght

go on cross?

MR AUSTIN. Maybe 40 mnutes to an hour.

THE COURT: Al right. So it's possible you
m ght be done with M. Ceraci today? Al right. And
then with redirect.

Al'l right. So your next wtness, if we get to

that point, wll be?
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MR. VEINSTEIN. Well, assumng -- if we
finish -- | nean, if we don't get past M. Geraci today,
"1l be calling Gna Austin first thing Monday norning
because she's avail abl e then.

THE COURT: Al right. That's fine. But | do
not want to shut down too nmuch earlier.

MR VEINSTEIN. No. If -- if --

THE COURT: So if we have extra tinme, and that
meaning if we get too nuch beyond 4 o' clock, maybe we'l|l
call it a day. But let's assune we're going to need --
you're going to need to have sonebody el se |ined up.

MR VEINSTEIN. It would be Rebecca Berry.

THE COURT: Al right. M. Berry. | gotcha.
So you've got the witnesses lined up. So then assum ng
for the nonent that neither you nor you conpl ete your
exam nation of Ms. Berry if she's called today, then we
woul d interrupt her to call M. Austin?

MR VWEINSTEIN: | would probably, depending on
how far we got with Ms. Berry, probably just have
Ms. Austin go on after Ms. Berry.

THE COURT: Al right. And recall we'll have a
full day of testinony Monday, Tuesday, and Wednesday.

How many w t nesses altogether will you be
cal I'i ng?

MR. VEINSTEIN. At |east six.

THE COURT: Al right. But I'mwondering --

MR. VEINSTEIN. So sonme are short.

THE COURT: Yeah.
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MR. VEINSTEIN. And sone are longer. So | can
give the Court an estimate. | nmean, Schweitzer wl|l
probably be | onger.

THE COURT: Any |onger than M. Geraci?

MR VEEI NSTEIN.  No.

THE COURT: Right. [|I'mwondering -- again, |'m
not putting pressure on anybody. W're just getting
started. But it sounds to ne -- it looks to ne |like
you'll wrap before the close of business Thursday if not
the cl ose of business Wednesday.

MR. VWEINSTEIN: [It's possible. But we have a
hal f day Thursday. That's what | represented to the
Court too.

THE COURT: You did. But |I'mjust doing the
mat h here. These days can get to be pretty | ong once we
get used to getting started on tine at 9:00 and we don't
end too prematurely and then we go to 4:30. Al right.
So we' re nmaki ng progress.

Just in case, though, you need to make sure you
have wi tnesses |ined up before we anticipate ending for
the week at noon on Thursday. It's possible that you
m ght have to have witnesses |lined up to begin your case
in chief. And then once we get started, do you think
you can do it in a couple days?

MR. AUSTIN.  Absolutely, your Honor.

MR. VI NSTEIN:  Actually, your Honor, |
neglected to include in ny count M. Cotton. So | think

| have seven total.
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THE COURT: That's fine. Again, this is a
sheer nunber of wtnesses. |It's nothing unreasonable.

Al right. Do either one of you -- now, we
haven't gone sidebar yet, but we did spend sone tine
pi cking our jury yesterday afternoon, which was outside
the presence of the reporter. Although, the reporter
wasn't in Court yesterday, | guess.

But if at any tinme we go sidebar, | usually
don't invite the court reporter to go sidebar at that
time. But at the first available nonent, | make sure
that if you'd like to make a record of what we
di scussed, you can do so. |It's your responsibility to
make a note of what we discussed. | usually have a
pretty good idea of what we discussed. And | do ny best
toreciteit. And then | always ask counsel to neke
conment s or objections.

But don't be shy about insisting or rem nding,
| should say, of your right to make a record.

All right. Anything else before we bring the
jury in?

MR, VEEI NSTEI'N:  No, your Honor.

THE COURT: Counsel, anything el se?

MR. AUSTIN.  No, your Honor.

THE COURT: Al right. So stand down, and as
soon as the jury is available, we'll bring themin.

(Di scussion off the record.)

THE COURT: Thank you, | adies and gentl enen.

So we're all ready to go to resune the direct
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exam nation of M. Ceraci.

M. Ceraci, welcone back. You understand
you're still under oath?

THE WTNESS: Yes, | do.

THE COURT: Thank you very nuch. Al of our
jurors are present and accounted for.

Counsel , whenever you're ready, please resune
your direct exam nation.

MR. VI NSTEIN:  Sure.
BY MR VAEI NSTEI N:

Q M. Geraci, after you received Exhibit 42 --
that was the 9:13 p.m enmail on Novenber 2nd -- did you
respond to M. Cotton?

A Yes, | did.

Q And when did you respond to hinf

A Right after | read it at 9:13.

Q You said you -- when did you read -- did you
read the email on -- when did you have the phone call
with him | guess, is the better question?

A Back up. Were are we now?

Q So let's do this.

Wul d you put Exhibit 42 back on.

A kay.

Q Did you subsequently have a phone call wth
M. Cotton about this email to be sent to you?

A Yes. The follow ng day.

Q Al right. And what day was that?

A That was the 3rd.
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Q Al'l right. How long was the phone call, if you
recal | ?

A Probably several m nutes.

Q And what was said between you and himin that
phone cal | ?

A After | opened the email and took a | ook at the
rest of it, | said -- | called Darryl. And | said what
Is up with this email and the 10 percent? And he
replied |ightheartedly, you don't get what you don't ask
for. W're going to make sone noney. And | said,
Darryl, you asked ne for this 10 percent, and | -- and
|'ve said no. And | said so let's just stick with no
ri ght now.

Q And did he have a response to that?

A Yeah. He said okay. And | said I'll call you
| ater during the week.

Q And did you have subsequent communications with
hi m duri ng the week, as you proceeded on wth the CUP
appl i cation?

A Yes, | did.

MR. VEINSTEIN:  Your Honor, I'd like to adm t
Exhi bit 43.
THE COURT: Any objection?
MR AUSTIN.  No, your Honor.
THE COURT: Exhibit 43 will be admtted.
\ L
\ L
\
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(Premarked Joint Exhibit 43, Email to Becky
Berry from Abhay Schweitzer re Federal Blvd -
Aut hori zation to view County Tax Assessor
Records, dated 11/07/16 with attachnent, was
admtted into evidence.)

BY MR \WEI NSTEI N:

Q M. Geraci, would you please read Exhibit 43 to
yourself and let me know if you' ve seen it before.

A Yes, | have seen this.

Q What is it?

A It is an email to Becky Berry from Abhay
Schwei t zer.

Q Were you copied on that email ?

A Yes, | was.

Q And what was your understanding after you saw
this email ?

A It was giving -- Darryl was giving three people
aut hori zation to view and copy the County of San Di ego
tax assessor's records.

Q And M. Cotton is not on this email, is he?

A To -- no. It was not sent to him

Q kay. Did you subsequently comrunicate to
M. Cotton that you requested that he sign authorization
forms so people could | ook at the county assessor's
record related to the property?

A Yes, | did.

MR. VEINSTEIN.  Your Honor, I'd |like to offer
Exhi bit 44.
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THE COURT: Any objection?

MR. AUSTIN.  No, your Honor.

THE COURT: Exhibit 44 will be admtted.
(Premarked Joint Exhibit 44, Email to Darryl
Cotton fromlLarry Geraci re Federal Blvd

need sig ASAP, dated 11/14/16, was admtted into

evi dence.)

BY MR VEI NSTEI N:

Q
A
Q
A

Q
me ASAP?"

> O >

Q

M. Ceraci, have you seen Exhibit 44 before?
Yes, | have.

kay. And what is Exhibit 44?

It's an email to Darryl Cotton.

kay. It says "Can you sign and email back to

Do you see that?

Yes, | do.

|s there an attachment to that email ?
Yes, there is.

And for clarity, why were you sending this

attachnent to M. Cotton?

A

Q
A

VL

So he could sign it and get it back to us.
And did he do that?

Yes, he did.

MR. VEINSTEIN. |1'd offer Exhibit 46, please.
THE COURT: Any objection?

MR, AUSTI N No, your Honor.

THE COURT: Exhibit 46 will be admitted.
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(Premarked Joint Exhibit 46, Authorization to
view records - signed by Cotton 11/15/16, was
admtted into evidence.)
BY MR VAEI NSTEI N:
Q M. Ceraci, have you seen Exhibit 46 before?

A Yes.
Q And what is Exhibit 467
A It's Darryl's authorization giving

aut hori zation to Abhay, Benjam n, and Carl os of TECHNE
to view and make copies of the County of San Di ego tax
assessor records.

Q These last enmmils were an issue related to
getting authorization to seek county assessor records
that took place after a tel ephone conversation on
Novenber 3rd?

A Yes.

Q Did you continue to have your team process the
CUP application?

A Yes, | did.

Q Ckay. Now, at sonme point in tinme after
Novenber 3rd tel ephone call with M. Cotton, did you
have a subsequent conmuni cation with himin which he
cl ai med your agreenent contained terns that weren't
spelled out in the witten agreenment you had signed on
Novenber 2nd?

A That woul d be --

Q Just a "yes" or

A Yes.

"no" is fine.
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Q Ckay. And do you recall when that conversation
was -- or conmunication was?

A Yes.

Q When was it?

A February 7th.

Q And was that conmmunication in person? By
phone? By text? How did it happen?

A That was by phone.

Q And howis it that you're able to renenber the

exact date of that phone call?

A Because the phone call was very di sturbing.
Q How was it disturbing?
A M. Cotton had started the conversation off in

a tone that | hadn't heard before from M. Cotton
W -- | -- we had a very good relationship up until this
point. And he said he had been tal king to other people.
And he had said that they were willing to give
hi m $10, 000 a nonth guaranteed. And | said, Darryl, who
are the other people? And he said |'ve got investors
that will give nme $10,000 a nont h.

And | said, Darryl, that is very difficult to
do. | said we've got a signed contract. And $10,000 a
nmont h, you know, is very difficult on a new busi ness,
especially a new business -- the first 12 nonths of a
business with all the capital expenditures | am spendi ng
on this to get the doors open. |'mstarting in the hole
the day we open the doors at $10,000 a nonth. And I

said that was not the agreenent.
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And he said | gave you a good deal, and | think
you shoul d hel p ne.

And | said | ook at, even with Section 28E --
the first problemis just the -- the 10,000 a nonth in
t he hol e, new business. W have no branding. W have
no custoners. W have no proven product at this point.

And the conpetition, by the tine this thing is open,

which is four years fromdate of contract, | said the
conpetition is going to be all over the place. | cannot
guarantee 10,000 a nonth at any cost. | don't know.

And not even that, it's the Section -- Code Section 280E
of the Internal Revenue Service code that we've got to
contend with as well.

Q Had you had di scussion with M. Cotton before
about I RS Code Section 280E?

A Yes, | did.

Q When?
A This is back early on. | would say sonetine in
Sept enber .

Q And coul d you explain what | RS Code
Section 280E, what the inpact would be on a dispensary

busi ness.
A The federal |aw does not allow -- okay. The
federal law still sees the marijuana business as an

illegal activity. So it doesn't allow you to wite off
all your expenses, we'll call it, belowthe line. So
you' ve got gross inconme mnus the cost of the product,

which in this case would be marijuana, and then you have
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gross inconme. The IRS right there stops you and applies
39-percent tax code to it. Now, it's 37. Back then, it
was 39. And says you're done. Cut ne a check for that
amount .

Under nornmal business, you could get down to
that gross sal es nunber and go ahead and wite off your
rent, your |abor costs, and mnd you, the dispensary is
a heavy retail business. So you've got |lots of |abor.
You' ve got labor. You've got rental costs. You' ve got
advertising, supplies, contractors. Your networKking
systens, point of sale systens. You have got an
enor nous anount of expenses. So if we just start with
$1 million and we get it down 500,000 in narijuana
costs. Now, you're at 500,000. The marijuana business
w ||l pay 37 percent now of that nunber. You cut a
check, and no nore wite-offs.

Over here, on the normal business, that 500, 000
wi th the additional anobunt of expenses may bring you
down to about $150, 000 of taxable inconme. |'mjust
going to sinplify that and not go any further than that.
So we start with 150-.

Vell, you're talking a huge disparity. You're
tal king an enornous tax bill over here as opposed to
maybe payi ng 25,000 over here.

180-, 25,000. There's a huge difference there.
W're waiting for -- the industry is waiting for that to
be corrected. So you've got the states that have

approved -- the 36 states have approved it right now,
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approved the use of marijuana. And the federal
governnent still sees it as illegal activity. So until
they fix it, there's a big problemeven today out in the
I ndustry right now.

So it alnobst makes it I'mgoing to say close to
I npossible to make a profit right nowin this industry
because of that Code section.

Q Now, did -- in the conversation on the phone
with M. Cotton, what specifically did you discuss about
Section 280E?

A Wll, | had told him because we both were
famliar with it, | said because of 280E, let's just
start wth just the fact that we're a new business is
going to be very difficult to show a profit in the first
12 nonths, very difficult. 280E is even going to nmake
It nore difficult. As |I've explained, you can't even
show a profit -- you may even show a | oss at sone point
intime. So |l tried to explainthis to Darryl.

And | said if | show |l osses, |I've still got to
wite you a check for $10,000. | said !l -- | can't put
that -- | can't get risk for that amount of noney
because that's just -- it's sure bankruptcy. You're
goi ng right into bankruptcy guaranteei ng sonebody 10, 000
a nonth. 1It's just going to be very difficult to match.

Q What was M. Cotton's response to that
di scussi on?

A He said see what you can do. And | was so

angry and extrenely upset.
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Q Now, had he indicated in that phone
conversation that he had tal ked to anybody el se that was
willing to pay hi mguaranteed distributions?

A He just said he had other investors that were
willing to pay.

Q Did he tell you who they were?

A No, he didn't.

Q Ckay. When you left that conversation, was he
still insisting on 10,000 a nonth guaranteed

di stributions?

A Yes, he was.
Q Ckay. And how did -- how did you feel ?
What -- how did you decide to react to that after you

got done with the phone call?

A | just needed to get off the phone, and | said
| will -- 1I"Il get back with you. And got off the
phone. And immediately started calling sone of the
people that | know in the industry. And they were
saying that that is -- that is going to be difficult,
very, very difficult to get to that nunber.

And | -- | just couldn't figure out why
t he $10,000 a nonth and where that cane from
Q And - -

A So ny thought process --

Q Go ahead. Sorry.

A My thought process, we had just cleared the
zoning on the record property on January 31st -- it

was -- we knew it was January 18th and then there was
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sonme paperwork to go. But we had cleared the zoning on
the property, which was the biggest hurdle in this whole
situation, was the zoning. It cleared it for that
property. But it also cleared it for everybody el se.

So that was -- that was huge. That was
enor nous.

And a week later, M. Cotton is now
demandi ng $10,000 a nonth. And | -- ny thought pattern
was, you know, wait a mnute. You know, | trusted him
| thought he was acting in, you know, good faith at this
poi nt .

Q M. Ceraci, if you're able to proceed. Do you
recall any discussions in that February 7th tel ephone
cal | about the agreenent that had been signed on
Novenber 2nd?

A |"msorry. Could you repeat that.

Q Sur e.

In the February 7th, 2017 tel ephone call you've
been telling us about, were there any di scussions
bet ween the two of you about the Novenber subcontracted,
2016 agreenent that had been signed?

A | had told himthat we had an agreenent, that
that was our agreenent, and it was signed.

Q Now, anything else that took place in that
conversation or that was said in that conversation that
you haven't already nentioned?

A | can't recall at this tine.

Q Ckay. \What course of action, if any, did you
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deci de to enbark upon once you got that demand on
February 7th?
A After -- after the conversation | had with --

Q Yes. How did you decide to proceed?

A | started calling people around to find out
about, first of all, howthis is going to work out
because | couldn't see howit could -- it was very
difficult to get past that 10,000. | -- | called an

operator that | knew, and they were saying that is very,
very tough. W tried to figure out how we coul d get
that to work. And then | -- | called ny attorney, G na
Aust i n.

Q And what discussion did you have with -- when
did you call her in relation to your phone call wth
M. Cotton?

A | think it was within a few days. This is in
the mddle of tax season. So it's -- | have
appoi ntnents every hour. So |I'mworking 18 hours a day.
So | think | waited a couple days. O naybe -- | can't
recall exactly. But it was within a few days, | called
G na Austin.

Q And what did you discuss with Ms. Austin in
t hat phone call?

A | said that -- on the project we're working on,
| said M. Cotton is now demandi ng $10, 000 a nonth, and
| am not sure we can even do that. And | said it feels
like M. Cotton is extorting nme at this point because we

just got this zoning approved.
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Q And did she respond to that?

A She said well, you may have to renegoti ate.
You may get himback to the table. And | said -- and |
was just very upset at that point.

And she said -- | told her well, why don't we
just put together a contract and nmaybe get M. Cotton to
sit down with us and go through the contract.

Q Ckay. Did you then proceed to try to
renegoti ate the agreenent you had?

A | wanted to start off with the one we had
except split it up, as M. Cotton requested. He wanted
400,000 in relocation costs and then $400,000 for the
property instead of the $800,000 that we had witten up
wth the contract. And | said that's fine. Just draw
that up just so it adds up to $800 still. So it was
still the sane.

And so Ms. Austin did draw that up.

MR WEINSTEIN. Ckay. Your Honor, |I'd like to
of fer Exhibit 59.

THE COURT: Any objection?

MR. AUSTIN.  No, your Honor.

THE COURT: Exhibit 59 will be admtted.

(Premarked Joint Exhibit 59, Email to Darryl

Cotton fromLarry Geraci re Federal Bl vd

Property, dated 2/27/17, was admtted into

evi dence.)
BY MR VEI NSTEI N:
Q M. Ceraci, would you take a | ook at
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Exhibit 59, please. You mght want to look at it in

your book because it has an attachnent.

A Yes, | recognize it.

Q Ckay. Have you seen Exhibit 59 before?
A Yes, | have.

Q VWhat is it?

A It's an email | sent Darryl Cotton.

Q And it says it's a draft purchase of the
property for 400K. The additional contract for the 400K
should be in today and | will forward it to you as well.

You wote that?

A Yes, | did.

Q kay. And draft purchase, was that attached to
the email ?

A Yes. The 400 -- yes. The first 400 was.

Q Wul d you go to the attachnent.

And is this the agreenent that you had asked
Ms. Austin to draft to try and start renegotiating the
deal ?

A Yes, it is.

Q And had you instructed Ms. Austin to draft an
agreenent |like this?

A Yes, | did.

Q And you provided it to M. Cotton. |Is that

correct?
A That is correct.
Q WAs there any -- was there a second part to

this agreenent you had asked Ms. Austin to draft?
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A That was $400, 000.

MR, VEINSTEIN. Ofer Exhibit 62, please.

THE COURT: Any objection?
Any obj ection, Counsel?
MR AUSTIN:  No, your Honor.

THE COURT: Al right. Exhibit 62 wll

adm tted.

be

(Premarked Joint Exhibit 62, Email to Darryl

Cotton fromlLarry Geraci re Statenent

attaching draft Side Agreenent, dated 3/2/17,

was admtted i nto evidence.)
BY MR VEI NSTEI N

Q Wul d you take a | ook at Exhibit 62 and let ne

know i f you have seen that enmmil before.

A Yes, | have.

Q And what is it? Wat -- did you send that

emai | ?

A Yes, | did.

Q To whont

A Darryl Cotton.

Q On what date?

A Mar ch 2nd.

Q What did you send to hinf

A | * m under standi ng. Wat did you say?

Q What did you send to hinf

A The second part of the agreenent.

Q Ckay. Whuld you bring up the attachnent,
please. |If you would | ook at the attachnent,

www.aptusCR.com
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M. Ceraci, and let ne know if this is the second part
of the agreenent that you had asked Ms. Austin to draft

up at that tine.

A Yes.
Q Now, did either of these two draft agreenents
that had been drawn up for -- by G na Austin contain

a 10 percent equity at this ownership or stake for
M. Cotton?

A No, they didn't.

Q Did any of these agreenments contain a provision
for $10,000 a nonth guaranteed m ni nrum cash
di stributions?

A No, they didn't.

Q Wiy not ?

A That was not what we agreed to -- as of the
11-two agreenent, that's not what we agreed to.

Q kay. Were you willing to agree to it at the
time that these were drafted?

A | was willing to agree with this contract.

Q My question was were you wlling to agree
wi th 10, 000-dol | ar equity ownership stake --

A No.

Q -- at the time this was drafted?

Were you willing to agree to a 10

percent -- 10, 000-dol |l ar-a-nmonth guaranteed distribution
at the tinme these agreenents were drafted?

A Absol utely not.

Q Ckay. Now, you sent these emails to M. Cotton
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with the draft agreenents. D d you get a response from
hi nf
A Yes, | did.
MR. VEINSTEIN:  Your Honor, |'d offer 63.
THE COURT: Any objection?
MR. AUSTIN. No objection.
THE COURT: Exhibit 63 will be admtted.
(Premarked Joint Exhibit 63, Email to Larry
Geraci fromDarryl Cotton re Statenent,
dated 3/03/17, was admtted into evidence.)
BY MR VI NSTEI N:
Q M. Ceraci, have you seen Exhibit 63 before?

A Yes, | have.

Q And what is Exhibit 637

A This is an email sent to ne fromDarryl Cotton.
Q And he's responding -- if | understand

correctly, he's responding to the issues with a side
agreenent and the other agreenent that had been sent to
you -- to himby you. Correct?
A That is correct.
Q Ckay. And he attached to this email what he --
what he refers to as ny Inda-G o GERL service agreenent.
Do you see that?
A Yes, | do see it.
Q Wul d you | ook at the attachnent, please.
Do you recogni ze the docunment attached to this
email on March 3rd, 20177?
A Yes.
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Q Had you seen this docunent before you received
it on March 3rd?

A Yes, | did.

Q When had you received it before?

A That was presented to ne after the
Sept enber 20t h neeti ng.

Q Ckay. So this is what you testified earlier

you saw recei ved by the Septenber 26th email. Correct?
A Yes.
Q And were you willing to -- to enter into an
agreenent that was -- contained the terns -- terns and

conditions that are in what he had previously proposed
on Septenber 24th, 20167

A No.

Q Did you ever sign this agreenent after he sent
it to you the second tine?

A No, | didn't.

Q Did you direct G na Austin to prepare a draft
agreenment that contains all the ternms and conditions in
this proposed agreenent back in Septenber 24, 20167?

A No, | didn't.

Q So how did you respond to M. Cotton's email ?
Did you have further discussions with hinf

A No. At this point, M. Cotton had cut off the
commruni cati ons.

Q Okay. Well, let's -- let nme have you | ook
at --

MR. VEINSTEIN:. |1'd offer, your Honor,
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Exhi bit 64.
THE COURT: Any objection?
MR. AUSTIN: No, your Honor.
THE COURT: Exhibit 64 will be admitted.

(Premarked Joint Exhibit 64, Email to Darryl

Cotton fromlLarry Geraci re Contract
Revi ew, dated 3/7/17, was adm tted into
evi dence.)

BY MR VEI NSTEI N:

Q Now, does this refresh your recollection that

you had further comrunications with himafter you
responded to those draft agreenents?
A Yes. | neant verbally. But email, yes.

Q kay. And have you seen Exhibit 64 before?

A Yes, | have.

Q Ckay. And what -- did you send it to
M. Cotton?

A Yes, | did.

Q On March 7th, 20177

A Yes.

Q And this email says, "I have not reviewed this

yet but wanted you to look at it and give ne your

t houghts. Talking to Matt, the 10K a nonth m ght be
difficult to hit until the six nonth. Can we do 5K, and

on the seventh nonth start 10K?"
Do you see that?
A Yes, | do.
Q Wiy did you send M. Cotton this email?
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A | wanted to preserve ny investnent. So sone of
the operators were telling me I mght have to get sone
I nvestors cone in and cover ne for about two years. So
| did not want to |lose the deal. | had spent hundreds
of thousands trying to get this thing through. And I
thought | would at least try to negotiate and get
sonet hing through at this point. But -- and taking on
just a couple of investors, then.

Q So did M. Cotton respond to this proposal by
you to renegotiate the agreenent?

A He did respond to ne.

Q Ckay. And did he accept that proposal ?

A No, he didn't.

Q Ckay.

MR. VI NSTEIN:  Your Honor, |'d offer
Exhi bit 69.
THE COURT: Any objection?
MR AUSTIN.  No, your Honor.
THE COURT: Exhibit 69 will be admtted.
(Premarked Joint Exhibit 69, Email to Larry
Geraci fromDarryl Cotton Re Contract
Revi ew, dated 3/17/17, was admtted into

evi dence.)
THE WTNESS: Can | get that book over there?
MR. VWEINSTEIN. | think he has to go to the

next vol une.
THE COURT: Counsel can approach. You can
hel p.
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MR. VEEI NSTEIN:  Thank you.
BY MR VEI NSTEI N:
Q M. Geraci, would you turn to Exhibit 69. It's
a series of email threads. 1'd like you to read all the
emails to yourself carefully. They're in reverse

chronol ogi cal order.

Let me know when you have done that. It's a
|l ong email thread, | realize.
A |"ve read it.
Q kay. |'d like you to ook in reverse
chronol ogical order. Go to the last email. It starts

at the bottom of the second-to-|ast page.
kay. So the very bottom of the second to the
| ast page, there's one line that refers to an email you
wote on March 7th at 12:05 p. m
Do you see that?
A Yes, | do.
Q It continues on to the next page.
So this was the email that we just |ooked at
that you had sent on March 7th that was narked as
Exhi bit 64. Correct?
A Correct.
Q Al right. 1 just want to get that for
orientation. So let's go to the next email up in the
t hr ead.
So do you recognize this email from M. Cotton?
Yes, | do.

Q Ckay. And did you receive it on or about

>
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March 16th at 8:23 p.m?

A Yes.

Q Al right. So was this M. Cotton's response
to your email of March 7th, as far as you recall?

A Yes, it was.

Q I'"d like to focus on the second paragraph where
he recaps his understandi ng of the agreenent.

Do you see that?
A Yes, | do.
Q kay. The first line -- do one line at a tine.
kay. Did you have discussions -- he says
"Thr oughout Oct ober, we had di scussions regarding the
sale of ny property.”
Is that true, or false?

A That is true.

Q He next says "We net on 11/2 and agreed upon an
800, 000-dol | ar purchase price, a 50,000-doll ar
nonr ef undabl e deposit, a 10,000 equity stake with a
nmont hl y guaranteed m ni rum $10, 000. "

Do you see that?

A Yes, | do.

Q s any of that true?

A The purchase price is the only thing that's
correct.

Q Ckay. Now, it continues on and says -- and it
refers to definitive agreenents that contained a few
conditions. And he wites "lInvestigate the property if

the CUP is issued until construction starts.”
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Is that true? Had you di scussed that?

A |"'mgoing to need you to back that up a little
bit.

Q Sure. | cut off part of the sentence. So this
Is the rest of the sentence. He said we had di scussions
regarding definitive agreenents that contained a few
ot her conditions, and he gives an exanple.

Is that true?

A That is not true.

Q kay. The next |ine says "W executed a good
faith agreenent that day stating the sale of the
property was for 800,000, and as a sign of good faith,
you were providing a 10, 000-dol |l ar deposit towards the
requi red 50, 000-dol | ar nonrefundabl e deposit."

s any portion of that statenent true?

A The 800, 000-dol lar price tag is the only nunber

| see is correct.

Q Had you agreed to a 50, 000-dol I ar nonrefundabl e

deposit --

A No, | did not.

Q -- on Novenber 2nd?

A No, | did not.

Q It goes on to say that same day you scanned and
emai |l ed the agreenent. |s that true?

A Yes.

Q And M. Cotton says "I replied and noted that
the agreenent did not contain the 10 percent equity

stake in the dispensary.”
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Did you receive an email fromM. Cotton on
November 2nd that said that in the text of the emil ?

A Yes.
Q Ckay. That email, which we've seen before,
asks -- says "M. Cotton, | asked you to please respond

and confirmvia email that a condition of the sale was
my 10 percent equity stake."
Did he ask you to do that in that email ?

A Yes, he did.

Q And this is an email we tal ked about in which
you t hen subsequently had a conversation with himon
Novenber 3rd?

A Correct.

Q Al right. 1In the last sentence, he says "You
did not respond and confirmthe 10 percent as |
requested. "

Was that true?

A That is true.

Q Now, did you make -- or did you respond -- and
he goes on to tal k about sonme of the emmils you see.

Did you respond to M. Cotton's email on
March 16th, 2007, if you recall?

A | don't recall at this point.
MR VEINSTEIN. Ckay. |1'd like to offer 70 --
strike that. Could you pull up the top email, please?
THE COURT:. Seven-zero?
MR VEINSTEIN. | withdraw that, your Honor. |
need to nake sure -- | can't see the top of the email
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until | have it blown up. So | need to have a quick
| ook.
BY MR WAEI NSTEI N:
Q Do you remenber -- the very first email at the

top of the first page of Exhibit 69, do you recal
receiving that?

A Yes.

Q Ckay. And in that, he says "You told ne
repeatedly that you could not submt a CUP application
until certain zoning issues had been resol ved."

Is that true?

A That is not true.

Q What di scussions -- well, strike that.

Did you tell M. Cotton you were submtting a
CUP application back in Cctober of 20167

A Yes, | did.

MR. VEINSTEIN. One minute, your Honor. Wuld
you go back to Exhibit 5, please.
BY MR. VI NSTEI N:

Q M. Ceraci, |I'"mgoing to have you go back to
Exhibit 5 and go to a text on Novenber 14th, 2016. Find
the page that it's located on and tell nme what page
nunber it is at the bottom

So | ook at page 19 of Exhibit 5.

A Yes, | have it.

Q Ckay. Now, on Novenber -- you said you had
di scussions with M. Cotton that you were filing the CUP

application. |Is that correct?
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A That is correct.

Q He acknow edged you in those conversations that
he knew you were filing that application?

A Yes, he did.

Q Ckay. On Novenber 14th, do you see the text
at -- it says 1626, which | assune is 4:26 p. m

Do you see that? Go down further.
It says "Did they accept the CUP application?
Do you see that?

A Yes, | do.

Q kay. And is that a text that you received
fromM. Cotton on Novenber 16th, 20167

A Yes, it is.

Q kay. And was that consistent with your
under st andi ng that he knew a CUP application had been
previously admtted to the GCty?

A Yes, it is.

Q Now, was it your understanding at the tine that
the CUP application had been submtted but it was stuck
I n the conpl eteness review phase until the zoning issue
was resol ved?

A That was ny under st andi ng.

Q Ckay. So would it have been -- the application
had been subm tted, but it wasn't going anywhere at that
tinme?

A Correct.

Q Ckay. And at some point in time, did the CUP

application again start to nove forward?
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A Yes, it did.

Q And when did that occur?

A Once the zoning issue was corrected.

Q Al'l right.

MR. VEINSTEIN. Ckay. Wuld you -- your Honor,
|'d like to offer Exhibit 72.
THE COURT: Any objection?
MR. AUSTIN.  No, your Honor.
THE COURT: Exhibit 72 will be admtted.
(Premarked Joint Exhibit 72, Email to Larry
Geraci fromDarryl Cotton re Contract
Revi ew, dated 3/19/17, was admtted into
evi dence.)
BY MR WEI NSTEI N:

Q M. Cotton, would you -- M. Ceraci, would you
review Exhibit 72 and | et nme know whet her you' ve seen
those emails in that email thread before.

A Yes, |'ve seen this.

Q Ckay. And was this an email that you sent to
M. Geraci on March 19th, 2017 at 3:11 p.m?

A This is an email | sent M. Cotton, yes.

Q ["'msorry. M. Cotton. |1'I|l probably get this
right a week from Thursday.

It's an email you sent to M. Cotton on or
about that date and tine.

A Yes, it is.

Q Ckay. And in it you say, "Darryl, at this

poi nt, you keep changing your mnd every tinme we talk."
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Do you see that?

A Yes.
Q VWhat did you nean by that?
A M. Cotton, as he was naki ng demands, was

adding additional itens to each email he would send
over.

Q And were you willing to continue to consider
t hose escal ati ng demands?

A At that point, no.

Q Wul d you go back to Exhibit 69, please. Take
69 back up. | apologize. Go to the next page.

Al right.

So, M. Geraci, | want to have you | ook at the
emai|l that starts on the page 4 at the bottom It's
part of this emai|l we've |ooked at before.

Go to the previous page, please.

And it's that entire email. So we did | ook
at -- we |ooked at part of the email but not the whole
thing. So this was the March 16th email that he sent
you that we previously discussed. Correct?

A Yes, it is.

Q |'"ve gone -- | went through that in the
subcontracted paragraph. Now, | want to | ook to the
next page, which is a continuation of that email. And
I f you could highlight where it says "Pl ease have" in
t he second paragraph.

Do you recall receiving and seeing this portion
of the email when you got it on March 16th, 20177?
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A Yes, | do.

Q kay. And had you agreed on a 50, 000-dol | ar
nonr ef undabl e deposit?

A No, | didn't.

Q But he still wanted that to be in the
agreenent. Correct?

A Yes, he did.

Q He nmentions a 10 percent equity stake with a
m ni nrum guaranteed nonthly distribution. He was still

continuing to insist on that demand. Correct?

A Correct.

Q And were you willing to do that?

A No.

Q You had indicated you were -- you had nmade an

offer to do sone partial distributions as part of the
negoti ations, though. Correct?

A Correct.

Q And he didn't accept that. Correct?

A He di d not.

Q And then the next bullet point, would you
hi ghl i ght the whol e bull et point.

In this, he insists on a, quote, clause that
ny 10 percent equity stake carries with it consent
rights for any material decisions. Those itens that are
to require nmy consent can be standard minority consent
rights, but basically that nmy consent is required for
| arge decisions |ike the issuance of enpl oyee bonus and

for agreenments with suppliers and vendors that are not
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done on an armlength's basis. A friend of mne said

that these are standard mnority sharehol der protection

rights.
Do you see that?

A | do.

Q Had you ever received that demand from
M. Cotton before this email?

A Never .

Q Had it ever been discussed?

A Never been di scussed.

Q Were you wlling to do that?

A No.

Q The next provision says -- bullet point says "A

provi sion requiring that upon the creation of the
formati on and governance docunents -- upon the creation
of the formati on and governance docunents of this CUP
entity, that there's a requirenent that the accounting
IS to be done by a third-party accounting firmthat wll
al so be responsible for calculating ny 10 percent
nonthly equity distributions.”
Do you see that?

A Yes, | do.

Q Had t hat been sonething that had been denmanded
before by M. Cotton?

A No.

Q Were you willing to do that at this tinme?

A No.

Q Ckay. The next bullet point itemis the
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I ncorporation of all the items -- all the terns in the
MOU that | created that G na references in the draft
pur chase agreenent.

Do you see that?

A Yes, | do.
Q Were you wlling to do that at this tinme?
A No.

Q Ckay. And then he asks for a provision to be
del et ed.

When you subsequently emailed himon March 19th
and tal ked about hi mchanging his mnd and you testified
that he was escal ating his demands, were these the
things that you were referring to?

A Yes, they are.

Q Were there any other demands he nade that you
had not di scussed before that canme up at this point in
time, if any?

A | think this covers it.

Q All right. So | want to take you back to
Exhibit 72. Mddle email.

And after you sent M. Cotton this email, what
action did you take?

A At this point, | felt that M. Cotton didn't
want to negotiate anynore. So | had to | ook at
protecting the -- ny investnent that | had. And |
sought out |egal advice at this point.

Q Ckay. Did you subsequently file a |awsuit?

A Yes, | did.
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Q Ckay. Now, after you filed the lawsuit, did
you consider -- continue to pursue the CUP application
t hrough your teanf

A Yes, we did.

Q  Wy?

A | was going to satisfy our agreenent.

Q And what instructions, if any, did you give to
the teamat that tinme in terns of pursuing the CUP
application?

A | told themjust continue to nove forward.

Q Ckay. Now, was it inportant to you that the
CUP application be approved?

A Yes.

Q Wy ?

A Nunber one, | -- | have to conplete the
contract. And, nunber two, | had learned that a
conpeting -- a conpeting CUP was com ng up behi nd us.

Q Do you recall when you | earned that

approxi matel y?

A It was -- I'mthinking it was sonewhere at the
end of March, sonmewhere around there. | can't tell you
t he exact date.

Q Do you have a clear recollection of that? Do
you have a clear recollection of when you were told
about the conpeting CUP application?

A Ch, vyes.
Q And who were you told by?
A | believe it was Abhay.
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Q And that's M. Schweitzer?

A Yes.

Q And when he told you that there was a conpeting
CUP application on a property, where did you understand
that property was?

A He told ne -- | said where was it? And he said
it'"s wwthin 1,000 feet of M. Cotton's property.

Q And did you understand that that had

significance for the CUP application that you were

pur sui ng?
A Yes.
Q  Wy?
A Because you can't have two di spensaries within

a thousand feet of each other.

Q At this point, you're in a race?

A In a race.

Q kay. Now, after March of 2017, did you becone
aware of any conduct by M. Ceraci that interfered with
the ability to nove forward with this CUP application?

A The conduct of M. Cotton?

Q l"msorry. M. Cotton.

A Yes.

Q Al right. And what did you -- what conduct
did you learn of?

A Wll, he was calling the Cty and trying to
insert his nanme on the application. He told the gal at
the Gty that he had no idea that sonebody submitted an

application, a CUP application.
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Q And this person at the Cty, who was that?
Ti randazi .
Is that M. Tirandazi?

Ti randazi, yes.

O >» O »

Anything el se that he did that you' re aware of
that interfered with your teams ability to obtain a
CUP?

A That's just the beginning.

Q What do you renenber happeni ng next?

A W needed to get a survey -- a soil sanple done
on the property. Wile before that, we had to post.
Post a permt. And it disappeared off the fence. So --

Q So this was a requirenent of the CUP process
that once your application is deened conpl ete, you have
to go forward and post notice of it on the property?

A Ri ght.

Q kay. Did -- who handled that on the teanf

A Abhay Schwei t zer.

Q

He'll be able to tell us that fromfirsthand
know edge?
A Yes.

Q Al right. Wat else happened that you recal
that interfered with the ability to process a CUP
appl i cation?

A W needed to get the soils sanple -- soi
sanpl es out fromthe property, and M. Cotton prevented
us fromgetting onto the property.

Q And do you recall whether you were eventually
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able to get access?

A Eventual |y, we did.

Q What did you have to do in order to get access
to the property?

A We had to take court action.

Q And on how nany occasi ons?

A Two.

Q And did that result, to your know edge, in any

kind of delay in the process of the CUP application?
A Well, we had three --
MR, AUSTIN. Qojection. Specul ati on.
THE COURT: Sust ai ned.
BY MR VEI NSTEI N

Q Wul d that be a better question for
M. Schweitzer?

A Yes, it woul d.

Q Now, did the conpeting CUP application receive
approval before your application?

A Yes. Yes, it did.

Q And did you take any action to try and
chal | enge the approval of that conpeting CUP
application?

A Ve --

That's a "yes" or "no."
Yes.
What did -- what did you do?

| hired an attorney.

O >» O >» O

And di d you have sonebody appear to -- did
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sonebody wi thin your team handl e the actual appeal at
t he pl anni ng conm ssi on?

A Yes.

Q And who was that?

A Abhay Schweitzer and JimBartell.

Q And they would be able to tell us about what
deficiencies they clained in the conpeting CUP
appl i cation?

A Yes, they woul d.

Q Al right. W'Il leave that for them Ws
t hat appeal successful ?

A No, it wasn't.

Q And t hat appeal of the conpeting CUP
application was unsuccessful, did you do anything el se
to try to pursue the CUP application?

A Vell, | hired another attorney to get sone
advice on what we could do with -- with -- if they
didn't accept the appeal, which they didn't. So | just
got a third-party attorney to take a look at it and see
If there was anything el se we coul d do.

Q And did you then pursue any other action?

A No, not at that point.

Q And was that based on the advice of that
counsel ?

A Yes, counsel.

Q Who was that attorney?

A | can't pronounce her nane.

Q Ckay. Would you look at Exhibit 134. It m ght
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refresh your recollection. It mght be in the other
vol une.
A 130 --

THE COURT: If it's in another volune --
MR WVEINSTEIN:  137.

THE WTNESS: Yeah. 1It's in the other vol une.

MR. VEINSTEIN. My | approach?
THE COURT: You bet.
MR VEEI NSTEIN:. Thank you.
BY MR WEI NSTEI N:
Q Are you taking a | ook at 1377

A Yes, | am
THE COURT: |'msorry?
MR. VEINSTEIN. 137. I'mjust going to use it

to refresh his recoll ection.
THE COURT: | understand. Was there an
obj ecti on?

MR. AUSTIN.  Your Honor, in ny exhibit folder,

it's not in there.

THE COURT: Al right. Wy don't you talk
anong yoursel ves. Just take a nonent, please.

MR. AUSTIN. | have it, your Honor.

THE COURT: Got it? Al right. Thank you very
much. Let's continue with 137.
BY MR VEI NSTEI N:
Q So take a |l ook at Exhibit 137. Does that
refresh your recollection as to the nane of the
attorney?
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A Yes, it does.

Q What was this attorney's nane?

A McEl fresh.

Q So now I"'mgoing to swtch subjects conpletely.
|'mgoing to tal k about the noney that was expended in
connection with the CUP application. Continue to | ook
at Exhibit 137.

MR. VEINSTEIN:  Your Honor, we're offering 137
pursuant to the advanced trial review orders requirenent
of Evidence Code 1561. | think it is sunmary of
damages.

THE COURT: Al right.

MR. AUSTIN. No objection.

THE COURT: Al right. Exhibit 137 will be
admtted.

(Premar ked Joint Exhibit 137, Federal Blvd. -

Summary of All Expense Paynents (Excel

Spreadsheet), was admtted i nto evidence.)

BY MR. VI NSTEI N:

Q Al right. M. Ceraci, did you have a sumary
prepared of the ampbunts of nobney you expended in
connection with seeking this CUP application after you
entered into the Novenber 2nd witten agreenment with
M. Cotton?

A Yes, | did.

Q And did you review and approve that summary?

A Yes, | did.

Q Ckay. And did you -- were there supporting
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docunentation -- docunents that you reviewed in
connection with this sumary?
A Yes, | did.
Q Ckay.
MR. VEINSTEIN:  Your Honor, may | have a quick
si debar ?
THE COURT: Ladies and gentlenen, if you want

to stretch your legs for just a nonent, | need to talk
to counsel for just a quick nonment. We'Ill be right
back.

(Si debar held and not reported.)

THE COURT: Al right. W're going to be going
alittle bit longer. Then we'll be taking our afternoon
break in just a few m nutes.

Al'l right. So Exhibit 137 has been adm tt ed.

Counsel, why don't you conti nue.

MR VEINSTEIN. Put it back up.

BY MR WEI NSTEI N:

Q Is this a summary that you had prepared and
reviewed with respect to the expenses you paid fromthe
CUP application?

A Yes, they are.

Q Did you review all the supporting docunentation
for that summary?

A Yes, | did.

Q And it lists amounts paid for both -- are these
different persons with whomyou contracted in connection

wi th obtaining the CUP application?
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A Yes.
Q The first |ine says "Paynents for Federal
Avenue. "
Who -- what paynents are those to?

A That's to Austin Legal G oup.

Q Al right. And then the next I|ine,
Bartell & Associ ates.

|s that to M. Bartell's conpany?

A Yes, it is.

Q Paynments listed to the City treasurer. Wat
are those for?

A Those woul d be for the CUP application fees.

Q Now, there's an entry for Lundstrom
Engi neering. Do you renenber what they did?

A | believe that was the topographical
engi neering report.

Q The next entry is for MEl fresh Law. Wat was
t hat vendor ?

A That was the attorney | hired for the appeal.

Q This is the appeal of the conpeting CUP
appl i cation?

A Yes, it is.

Q The next entry is for Mtuza Traffic

Consul ti ng.
Do you see that?
A Yes, | do.
Q What was that conpany hired to do?
A They were to analyze traffic al ong Federal
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Boul evar d.

Q By the way, did -- strike that.

Sam Wade Landscape Architect, what vendor was
t hat ?

A The Gty requires you to get runoff, how water
runs of f on your property and how nuch | andscape they
want on your property as well. So we had to hire a
| andscape architect.

Q SCST, what is that vendor?

A That is Southern California Soils Testing.

Q And what were they hired to do?

A They were hired to get core sanples of -- of
dirt fromthe property.

Q kay. Did they prepare any kind of a report,

I f you know?
A | believe they did.
Q "Il ask M. Schweitzer about that.

Sni pes- Dye Associ ates, what was that group
hired to do?

A Ckay. That was the grading of the property.

Q The what of the property?

A That was the people who were doing the grading
of the property. So they had to nake plans to -- on how
the property was going to be grading. It was conceptua
gradi ng pl ans.

Q | see.

And then TECHNE, that's M. Schweitzer's

busi ness?
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A Yes.
Q Those were the fees paid to his business for

all the work he did on the CUP application?

A Yes.

Q And then Title Pro, a small anobunt, what was
that for?

A That was to run title on the property.

Q Ckay. And that totaled 213, 503. 28.

Is that the total that you're claimng for the
paynments you nmade in connection with the CUP application
after you signed the agreenent -- or -- in reliance on
t he agreenent you signed with M. Cotton?

A Yes.

Q And you still have bills owwng to M. Bartel
of $46, 6067

A That is correct.

Q The conmpeting CUP application on the nearby
property, did you ever |earn who the owner of that
property was?

A Yes, | did.

Q What was that -- what was that person's nane?

A Aar on Magagna.

Q And when did you learn that he had a conpeting
CUP application -- or when did you |earn his nane that
he was a property owner?

A Through the team

Q Through what? |'msorry?

A Thr ough the team
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Q

> O » O >r

Ckay. Have you ever net M. Mgagna?

No.

Have you ever spoken to hinf

No.

Do you know whet her you've ever seen hinf

| have never seen him

MR. VWEINSTEIN. | think that's it, your Honor.

| appreciate the tine.

Thank you.
THE COURT: Cross-exam nation.
MR. AUSTIN.  Yes, your Honor.

(Cross-exam nation of Larry Geraci)

BY MR AUSTI N:

Q
A

Q

Good afternoon, M. Ceraci.
Good aft ernoon.

Earlier, you testified that Rebecca Berry works

with the Tax and Financial Goup that you run?

> O >

Q

Yes.
Yes. You called her your gatekeeper?
Yes.

So she's like the first point of contact when

anyone enters your office?

A
Q

Qo >

For the nost part, yes.

For the nost part.

Is she a licensed real estate broker?

Yes, she is.

Have you ever utilized her in that capaCty?
No, | haven't.
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Q You' ve never engaged her services as a broker?

A No, | haven't.

Q Ckay. And you were a licensed real estate
agent from 1993 to 20177

A That is correct.

Q So is that license |apsed right before this

| awsuit -- or you let it go?

A | just let it go. | haven't been practicing
for years.

Q Ckay. So you have had experience with tenants

t hat have had nmarijuana di spensaries on the properties
bef ore?
A Yes. Tenants on the -- ny property, yes.

Q Ckay. So there's two -- two cases where you
were -- you were naned in a |lawsuit against (sic) the
Cty?

A That is correct.

Q Ckay. Are you aware of how nmuch noney the --

your tenants were pulling in with their dispensaries?

A | had no i dea.

Q But you got the sense that this could be a
profitable industry if done |egally?

A | did not get into their business. W -- they
paid us rent.

Q Yes. But that -- is this how you | earned of
t he industry?

A No.

Q Ch, okay.
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Anyway, you assenbled a teamstarting in 20157

A That is correct.

Q Al right. So JimBartell, | see Exhibit 1, we
had a contract with M. Bartell. R ght?

A That is correct.

Q And about how | ong was that contract, the
| engt h?

A | don't recall how long it was supposed to be.
| think it was just an ongoing nonthly thing until --

Q Oh, what |'mreferring tois the length of the
actual witten contract. You can refer to Exhibit 1 if
that would help refresh your recollection.

A kay. It looks |ike a page and a half.

Q And | see there's a lot of terns and specific
items in there. Didyou pay himcash in this
transaction? It |ooks Iike on page 3 of Exhibit 1, you
gave hima check for $7,500. 1Is that correct?

A Yes.

Q Ckay. So, typically, when you're dealing with
prof essionals or you' re doing anything with a sum of
noney that's nore than nomnal, you typically use
contracts, do you not?

A It depends on the situation.
Q Ckay. We just |ooked at Exhibit 137 -- |I'm
sorry. It's a different volune. You probably don't

have to refer toit. But there were 11 vendors on
there. Correct?

A That is correct.
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Q Yes. So these were all professional groups,
Institutions, attorneys, other professionals. Correct?

A That is correct.

Q Al right. Dd-- did you enter into any oral

contracts wwth any of those vendors for those services
specified in Exhibit 137?

A No oral contracts.

Q No oral contracts?

A No.

Q Were all of your contracts very specific with
all the fine terns?

A It depends on who was witing the contract.
So --

Q kay. So you net M. Cotton July 20167

A | didn't meet him | talked to himon the
phone.

Q Oh.  You spoke wth himover the phone. R ght.

And you guys started i medi ately goi ng through phone
call s and text nessages and devel opi ng sone sort of
prof essional relationship or prospective professional
rel ati onshi p?

A It was nore or less a friendship.

Q Ckay.

M. Cotton and you cane to sonme sort of agreenent that

Rem nd ne what date it was that

you would be willing to buy his property?
Appr oxi mat el y?
A Wien we discussed terns or --

Q O when you figured out that you wanted to nmake
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an offer.
A The first tinme | talked with himwas 800-. W
had a neeting | believe it was Septenber 20th.
Q Around Sept enber 20t h.
A That didn't change. And then we signed a
contract Novenber 2nd.
Q Ri ght.
What woul d you estimate the fair market val ue
of M. Cotton's property to be?
MR. VI NSTEIN: Objection. Lacks foundation.
MR AUSTIN. At -- at the tinme --
THE COURT: One nonent.
Do you want the Court to rule on the objection?
MR. AUSTIN:. Yes, your Honor.
THE COURT: The objection is overrul ed.
THE W TNESS: Coul d you repeat the question?
BY MR AUSTI N
Q Approxi mately what do you think the fair market
value of M. Cotton's property was?
MR. VWEINSTEIN. [I'mgoing to object for just as
to tine.
THE COURT: That's --
MR AUSTIN. In --
THE COURT: One nonment. The objection is
sustai ned. Please narrow the scope of the tine,
BY MR, AUSTI N:
Q Yes. Septenber 2016.

A Considering its current condition, it was

Page 164
www.aptusCR.com



© 00 N o o M W DN P

N NN NN NNMNNMNRRRRRRER R R R R
0 N o OO DN WNREPR O © 0 ~N O O M w N kL O

Transcript of Proceedings

probably worth -- I'"mjust going to guess. M/ estimate,
225- to $250, 000.
Q Are you aware of -- well, you described

M. Cotton's business as a grow operation. But are you
aware of what his conpany's nane was?

A | believe it was | nda-Go.

Q Yes. And do you know what they actually did?

A It | ooked |ike he was grow ng marij uana.

Q It 1ooks Iike he was growi ng several different
t hi ngs.

But would it be fair to say that he had a

lighting conpany that -- that focused in on grow ng
nmedi cal cannabi s and ot her plants?

A | don't ever recall hearing a |ighting conpany
I n our conversations. He did say -- he did say he had I
think it was watering and the way he lights it. |'m not

in the industry. So I couldn't tell you. He tried to
explainit to ne one tine, and it went right over ny
head.

Q So you say you cane to an agreenment for a sale
price of $800, 0007?

A That is correct.

Q Ckay. And on Septenber 24th, M. Cotton sent
you a link to a Dropbox with docunments init. Correct?

A | believe so.

Q Did you | ook at those docunents?

A It was the one proposal.

Q Was there al so a menorandum of under st andi ng
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wi thin that Dropbox?

A No, there wasn't.

Q Is it fair to say that naybe you just don't
recall seeing it?

A | don't recall seeing it.

Q Ckay. And if | can bring your attention to
Exhibit 5, the text nessages. If we go to page 11.
Sept enber 26th. Five text messages down. [|f | may,
"Il just read.

From Darryl Cotton. "Good norning" --

A Excuse ne. |I'mnot there yet. Were are you
agai n?

Q Are you still -- page 11 on Exhibit 5.

A Yes, |I'mthere.

Q Al right. So Darryl wites "Good norning.
Were you able to see the share folder | sent over this
a.m? Feel free to cooment and edit these docs as we
work out the details. |I'mno | awer, but from ny
perspective, it's a good thought. Let ne know your
t houghts. "

To which you respond, "I will be review ng
t oday. "
Do you recall that?
A Yes, | do.

Q Did you in fact review the docunents that he

A The proposal, yes, | did.

Q Ckay. Did you return any comments or edits
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to --

A | don't believe so.

Q Oh. If | can direct your attention to that
services contract, as it's entitled by M. Cotton.
That's Exhibit 63. | apologize. |It's actually
Exhi bit 10.

THE COURT: \What exhibit nunber?

MR AUSTIN  Exhibit 10.

THE COURT: Ten.

THE WTNESS: kay. |'mthere.
BY MR AUSTI N

Q Coul d you read -- could you read that first
par agr aph for ne.

A "Pursuant to our conversation, | have devel oped
this docunent to act as a contract between us that wll
serve to define our relationship, services, fees, for
t he devel opnent of 6176 Federal Boul evard, San Di ego,
92114, hereafter referred to as the property, as a new
di spensary to be owned and nanaged by your conpany, GERL
| nvest nents. "

Q Al'l right. And you see where he continues to
lay out six ternms in six different paragraphs. Correct?

A | do see that.

Q It looks like he's trying to be pretty specific
on how he wants this sale to go down under his
under st andi ng of where you guys were at in the
negoti ati on phase.

Is that a fair representation?

Page 167
www.aptusCR.com



© 00 N o o M W DN P

N NN NN NNMNNMNRRRRRRER R R R R
0 N o OO DN WNREPR O © 0 ~N O O M w N kL O

Transcript of Proceedings Geraci vs. Cotton, et al.

MR VEINSTEIN. 1'mgoing to object that it
calls for speculation as to what --

THE COURT:  Sust ai ned.
BY MR, AUSTI N:

Q Wul d you agree that this is a relatively
detailed attenpt at a first draft of a contract?

A | would say it's fairly detail ed.

Q So upon receiving this, you didn't feel it was
necessary to nake any comments, edits, or ask himto
change anyt hi ng?

A We had a conversation about this.

Q Ckay. So every conversation that you had in
regards to nodifying this contract was all oral?

MR. VI NSTEIN:  Objection. Anbi guous as
phrased as to "this contract."

THE COURT: Overrul ed.

THE WTNESS: Could you repeat the question.
BY MR AUSTI N

Q So any coments you had regardi ng nodifications
to this contract were oral conversations?

A It wasn't a big conversation with him | just
saw pretty nuch the 10 percent and how he wanted to
integrate Inda-G o into the new di spensary. This just
wasn't -- | wasn't going to entertain anything on this.

Q Ckay. Going back to Exhibit 5 -- actually, on
the first page, hal fway down --

A What page nunber, please?

Q Page 1.
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A Ckay.

THE COURT: Counsel, it's nearly 3 o' clock. 1Is
It a convenient time for a break?

MR AUSTI N Yes, your Honor.

THE COURT: Al right. So we're going to take
our afternoon break now W' re going to be in recess
for approximately 15 mnutes. Do not form or express an
opi nion or discuss the case until you deliberations.

We'll be in recess for 15 m nutes.

Al right. The jury has left the courtroom
W'l be in recess.

(Recess from2:54 p.m to 3:08 p.m)

THE COURT: Let ne talk to counsel for just a
qui ck nonent.

The pace was beginning to sl ow down just a
little bit this afternoon. Renenber, you have an
audi ence, those folks. And it's hard for you to keep
their attention if they're -- if they're struggling to
stay awake.

So you mght want to inject a little bit nore
pace into your presentation. |'mnot being critical.
It's just sonething to think about.

Al'l right. Let's see. M. Ceraci, may | ask
that you take the witness stand. And as soon as the
deputy has the jury assenbl ed.

Al'l right. M. Austin, please continue your

cross-exam nation of M. Geraci.

Page 169
www.aptusCR.com



© 00 N o o M W DN P

N NN NN NNMNNMNRRRRRRER R R R R
0 N o OO DN WNREPR O © 0 ~N O O M w N kL O

Transcript of Proceedings Geraci vs. Cotton, et al.

BY MR AUSTI N:

Q So just to backtrack just ever so slightly, you
said in July is when you devel oped a friendship with
M. Cotton?

A It wasn't in July. M first contact with
M. Cotton.
Q Vel |, over the proceedi ng coupl e nonths that

you were speaking with him you were devel opi ng sone
sort of friendship is what you said.

A Yeah. Sone sort of friendship, correct.

Q kay. So what | was trying to draw your
attention to earlier was texts and ermails where it
I ndi cates that you're working together. You did use
| anguage nmultiple tinmes with the words "we" and "we're
goi ng to nmake noney together."

A Are you pointing to a page, please?

Q Yes. Page 1 on Exhibit 5, you say that -- so
M. Cotton sends pictures of sonme basil growing. And
then he kind of discusses what's going on. Was it you
that responded with "If we can get this through, that
shoul d work great as an asset to the business"?

A Do you want ne to define that?

Q No. Is that -- is that your response to the
text nessage? Are you the one who sent that text "If we
get this through, that should work as a great asset to
t he busi ness"?

A If we could get this deal through, this could

work as an asset to the business because M. Cotton
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was -- do you want me to explain it or --
Q | don't -- | don't need an expl anati on.
A Ckay.
Q Did you send that text nessage?
A Yes, | did.
Q kay. Thank you.

And when on Septenber 24th you were given a
draft of what M. Cotton indicated he would |ike the
contract to be, you did not send himany edits in
witing or any suggestions, nothing in witing?

A No, | did not.

Q Ckay. So he cones in on Novenber 2nd. You
give him $10,000. And he gives you -- or -- and he
signs this quote-unquote receipt.

Wiy -- why in this three-sentence docunent that
you allege as the contract did you not have nore
specific terns?

MR. VI NSTEIN:  Obj ection. Vague.

THE COURT: Overrul ed.

THE WTNESS: We had an understandi ng as we
were tal king through the contract.

BY MR AUSTI N

Q So, basically, at this point, you guys have a
friendly relationship. So whatever oral understandings
you have together, that's good enough to go forward with
this contract, in your mnd? Let -- do | need to
rephrase that?

A Yeah.
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Q So at this time, because of the relationship
you had with Darryl, you thought the three-sentence --
THE COURT: Counsel, no first nanmes. Al |ast

nanes, please.

MR. AUSTIN. | apol ogi ze, your Honor.
BY MR AUSTI N:
Q Because of your relationship with M. Cotton,

you felt this three-sentence contract was good enough?
A Yes. | trusted M. Cotton. Absolutely.
Q And you were a real estate agent at this tine?
A At that tinme, | was.
Q Woul d you reconmend that -- if you were still
practicing real estate, would you recomend that any of

your clients sign this very contract?

A Absol utel y.

Q Are you famliar with CAR forns?

A Yes, | am

Q Could you tell the jury what those are.

A Those are fornms you can use in real estate

transactions if you choose to use them

Q Yes. \While not mandatory, they are -- they are
a good source, and a | ot of people use themfor
real estate transactions, wouldn't you say?

A You can, Yyes.

Q Yes.

Do you know approxi mately how | ong those

contracts typically are, those forns?

A Approxi mately six pages, | believe.
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Q Yes, sonewhere in that range.

A M1 hmm

Q Fine print and a ot of terns, | recall.

MR VEEI NSTEIN: Objection. Your Honor, that's
not a question.

THE COURT: |'msorry?

MR. VEINSTEIN. M objection is he's testifying
about a CAR form and not asking the question.

THE COURT: Your objection is overrul ed.
BY MR AUSTI N

Q So despite trusting M. Cotton, sone of this
your attorney went over with you, but why wouldn't you
I ncl ude | anguage within that contract on who woul d bear
t he expense of pursuing the CUP?

A When M. Cotton and | got together, it was an
under standi ng as we were drawi ng those -- that contract
up and we were talking it out to girth, we drew the
contract -- contract up. And we understood who was
payi ng for the CUP as we drew the contract up.

Q Ckay. And you al so had an understandi ng t hat
t he $10, 000 was nonref undabl e?

A That is correct.

Q So that's why you didn't include that termin
t hat docunent ?

A W -- we tal ked as we were across from each
ot her, vyes.

Q Ckay. So furthernore, you orally discussed

that the -- or did you di scuss when the bal ance of the
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$800, 000 woul d be due?

A When the CUP was issued, the bal ance that was
$790, 000.

Q So when it's issued or not necessarily when the
busi ness starts?

A But when the CUP is issued, we were going to
cl ose the deal.

Q Ckay. Do you have a notary on staff at tax and
financial industries -- or did -- at your business, do
you have a notary on staff?

A Yes, | do.

Q Ckay. So if that was the contract, why didn't
you have a separate receipt for a 10, 000-dol | ar deposit?

A That was the receipt.

Q That was --

A That was him-- ne giving him$10,000. That
was part of the contract. And |I'mnot sure what el se
you're trying to ask ne here.

Q Wiy did you pay him $10,000 in cash and not by
check?

A Because he required it. He asked ne to do it.

Q And when he canme in and he nentioned five --
$50, 000, he -- he did so in a joking nanner?

A Yes, he did.

Q So you had no actual expectation that he wanted
or he actually expected, hinself, a 50,000-dollar
retainer on that day -- or not retainer, but deposit?

A He knew he wasn't getting $50, 000 that day.
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Q So after |eaving your office that day, you
al nost i medi ately scanned and sent a copy of the
contract, as you call it, to M. Cotton?

A | didn't leave nmy office. | scanned it to him
Wi thin six mnutes.

Q Ckay.

A And then sent it to him
Q Why didn't you give hima copy on the spot?
A He asked ne to email it to him
Q Ch, okay.
So the couple hours |ater when he opens his
emai |, he sends you a rather |engthy response. It's a

pretty big paragraph.

A Coul d you tell nme where that is, please.

Q That woul d be Exhibit 41, page 1. So in this
email, you wite -- or M. Cotton wites, "H, Larry.
Thank you for neeting today. Since we executed the
purchase agreenent in your office for the sale price of
the property, | just noticed the 10 percent equity
position of the dispensary was not | anguage added into
t hat docunment. | just want to nmake sure that we're not
m ssing that | anguage in the new final agreenent as it
Is a factored elenent in nmy decision to seel ny
property. [|'ll be fine if you sinply acknow edge t hat
here in a reply. Regards.”

Do you recall reading that?

A The next day, yes.

Q So what you testified to earlier was that you
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responded to this email but only to the first five

words - -
A That is correct.
Q -- "Thank you for neeting today."
A Yes.

Q And your response was what? What was your
response?

A No, no probl em

Q No, no problem Earlier, you were a little bit
unclear. You said you nmade a m stake in saying no, no
probl em before -- before we took our |unch.

A | doubled the no because | was texting on ny
phone, probably.

Q kay. So are we to believe that you routinely
just answer emails that you don't read, you respond

w t hout readi ng?

A My phone shows the first two lines in ny email.
Q So --
A And so the first two -- do you want an answer?

Q Yes. (o on.

A Ckay. So the short part, he put "Thank you for
meeting today." That line showed up in ny email view ng
section.

Q So the beginning of the next sentence, "Since

we executed the purchase agreenent,"” that wasn't in the
second |ine?
A No. Because the first lineis "H, Larry."

The second line is "Thank you for neeting
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t oday. "

Q Well, it's all one paragraph. | nean, | don't
know - -

A Are you understandi ng how the cell phone works
on the -- when you read a cell -- a nessage?

Q Yeah. [|'mfamliar. Maybe it did cut off at
t hat peri od.

A | -- | have it right nowif you want to | ook at

it.

Q No, that's quite all right. Al right. So you
never -- you never send M. Cotton a denial in
witing -- you never refute this. You say you had an
oral conversation the next day.

A That is correct.

Q kay. So | have a |l engthy gap between exhibits
her e.

But when it cones to contracts on
February 27th, which is Exhibit 59, the first page --

A What page are you on?

Q It's the first page, Exhibit 59. So, here, we
have on the third page starts an agreenent. And this
was drafted by G na Austin.

A That is correct.

Q Ckay. And here we have a one, two, three,
four, five, six, seven, eight, nine, 10, 11, 12, 13, 14,
15, 16 -- we have a 17-page draft agreenment. And this
was only one of two contracts that G na was drafting.

|s that correct?
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A Yes, that's correct.

Q kay. So | see in this agreenent there are a
lot of terms. There are defined terns, addresses,
purchase price, how deposits are supposed to go.

It does seemto indicate that a 10, 000-dol | ar

deposit was made already. |Is that correct?
A That is correct.
Q It discusses escrow, title matters --
THE REPORTER. |'m sorry, Counsel. Can the

reporter hear again after title matters.

MR. AUSTIN. Title policy, title survey costs,
physi cal inspections, covenants.
BY MR AUSTI N:

Q These are all typical terns in real estate
contracts, aren't they?

A | -- yes, they are.

Q And these are designed to protect both sides in
a contract, are they not?

A Yes, they are.

Q On page 16 at the top, | see they even have
attorney fees, governing |aw under the State of
California, interpretation of this agreenent.

So going back to page 1, actually, you refer to
t he additional contract for $400,000. How cone in --
to -- to your know edge, how cone in M. Cotton's
Sept enber servi ces agreenent he mentions breaking it up
in $400,000 and then in Novenber, you don't nention
breaking it up in $400,000. But then when it comes to
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you sendi ng drafts, the $400,000 in two separate
contracts cones back into play?

A Coul d you repeat that again.

Q Wiy is it that initially the idea was to have
two different paynents of $400, 000 for different
pur poses and then this resurfaces several nonths | ater
but it does not appear in the Novenber 2nd docunent ?

A M. Cotton and | sat down at ny desk and
devel oped that agreenent. Ckay. That agreenent can be
submtted to escrowto create all these sane pages.
Ckay. So --

Q Ckay.

A -- the 400,000 M. Cotton decided he wanted to
have rel ocation costs of $400,000. So in one of the
emails, he said he wanted it split up in February, |
believe. | was trying to appease himand just give
him-- split up the $400,000 |Ii ke he wanted on one of
the emails. But it still added up to $800, 000.

Q But Novenber, when he cones in, give
hi m $10, 000 cash and he's on his way, he -- he doesn't
care about the $400,000 at that point? He doesn't care
about howit's broken up? It just --

A | couldn't read his m nd.

THE COURT: Hold on. Was there an objection?
MR. VAEI NSTEIN:  No.
THE COURT: |I'msorry. Excuse ne for

interrupting, M. Geraci. Please continue.
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BY MR AUSTI N:

Q So in Exhibit 62, there's the second hal f of
the contract, which is also relatively lengthy. But
perhaps nore |like five or six pages.

A What page are you on, please?

Q Exhibit 62. Bates nunbered 1 through 8.

So in response to these two contracts that you
send, if you could refer to Exhibit 63, M. Cotton --
wait. Let's see. Yes.

M. Cotton responds to you, "Larry, | read the
si de agreenent and your attachnent, and | still see that
no reference is nade to the 10 percent equity position
as per ny Inda-G o service agreenent in the new store.
In fact, paragraph 3.11, which |ooks to avoid our
agreenent conpletely, |looks |ike counsel did not get a

copy of that docunent. Can you explain."”

A At that tinme --

Q VWhat's that? That's page 1, Exhibit 63.

A | have it. D d you want a response?

Q No. You didn't actually respond in email. So
when he's asking why that's not in there, | don't -- |
don't have a response. So did you -- did you call
him - -

A This was a very contentious tinme, and | was

talking to nmy attorney explicitly because M. Cotton
woul dn't take ny phone calls after this point.
Q So he was trying to communi cate via witing?
A Ckay.
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Q Through email, did you ever email him back?

A Because -- no, | did not.

Q kay. So is that why you al so did not respond
on March 16th in Exhibit 69?

A No. 69, you said?

Q Yes. Exhibit 69.

A | need the other book.
Q Oh.

A Thank you.

And what page are you on, please?

Q Page 1 on 69.

A Ckay.

Q So towards the bottom of the page on
March 16th, he refers to the draft side agreenents that
were emailed to himfrom @ na Austin
How far down on the page, please?
The | ast two paragraphs --
kay.
-- mentions March 2nd and March 7th.

So upon receiving the first draft of the main

o >» O »

and side agreenment from Gna Austin, M. Cotton said he
didn't like sone of the terns. And you testified that
you did have sonme nodifications made. And then he was
given a second set of draft agreenents. Correct?

A Ckay. So fromthe first set to the second set,
you're saying there was --

Q So he was --

A -- negotiating?
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Q WAs there negotiation there?

A Yes, there was.

Q Yes. How cone at no point did you either in
text nmessage that we saw or email, how cone you never
refuted what M. Cotton was asking? Essentially, what
you're telling us is you only orally disagreed with what

cotton was requesting --

A | was talking to ny attorney at this -- do you
want nme to answer?

Q Yes.

A | was talking -- right here, this email is
dated 3/17. |It's extrenely contentious at this tinme, at

this point right now And | felt litigation com ng on.
M. Cotton knew we had a contract. W had a signed
contract. And what he was doing here was trying to
renegotiate his way up is what he was doing here. |
wasn't going to entertain that.

Q Are you famliar with the statute of frauds?

A | couldn't read it to you. | don't --

Q VWell, are you aware of if it has a | egal
construct that contracts regarding | and should be in
witing?

A Don't know t hat.

Q As a real estate agent, you're not aware of
t hat ?

A No. | submitted a lot of contracts into escrow
that are not on CAR forns as you suggest, or air forns

or any of the rest of them And escrow takes care of
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It, and they produce all of the escrow statenents, which
gi ves you the docunment at which you're -- what you're

referring to.

Q Wll, | also see these -- these contracts
witten by Gna Austin. They're not -- they're not
standardi zed forns at all. But they are rather |engthy

contracts containing various and nunerous provisions
and - -
A She's the attorney.
Q Yes. So not -- they don't all have to be on
forms. But | was just curious why you have contracts
wi th everyone except -- standardi zed contracts with just
about everyone but M. Cotton.
MR. VI NSTEIN: (Objection. Vague and anbi guous
and --
THE COURT:  Sust ai ned.
BY MR AUSTI N
Q Al right. So you have a witten contract with
M. Bartell, who is a | obbyist. Correct?
A That is correct.
Q Did you have a retainer with Abhay Schweitzer,
sonme sort of witten contract?
A | believe | did.
Q And | would say Bartell is sonmeone you paid the
nost noney to. So it nmakes sense that to be in witing.
In your assessnent, would it be fair to say
that M. Cotton's property, if a CUP were to be approved

upon it, would be worth mllions of dollars?
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A | wouldn't know that. | was giving him
$800, 000, which is four tinmes the ampunt that it was.
That was a very high premumfor a big risk not know ng
you were going to get it. And, of course, | took a
beating for it.

Q So long story short, you're willing to put a
quarter mllion dollars into this property on top of the
$800, 000 you're willing to pay, and you expect all of us
to believe it's all hinged on this one three-sentence
docunent ?

A That docunent --

MR. VEEI NSTEIN. Cbjection. Vague as phrased.

THE COURT: The objectionis -- I'msorry?
MR. VWEINSTEIN: It's -- it's an inconplete
hypothetical. |It's vague and anbi guous. |'mnot sure

what he's referring to, it all hinges on.
THE COURT: That objection is overrul ed.
THE WTNESS: Could you state your question
agai n, pl ease.
THE COURT: Madam Reporter, could you read it
for us?
(The followi ng was read by the reporter:
Q So long story short, you're willing to put a
quarter mllion dollars into this property on
top of the $800,000 you're willing to pay, and
you expect all of us to believe it's all hinged
on this one three-sentence docunent ?)
MR VEINSTEIN. "Il also object it's
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argunent ati ve.

THE COURT: The objection is sustained.

Next question, Counsel.
BY MR, AUSTI N:

Q So from Novenber 2016 to March 2017, | count

M. Cotton nmade at | east seven requests to include
the 10 percent equity stake or a mnimum of $10, 000 and
a remai nder of a 50, 000-dol |l ar deposit. Not once in
text nessage or enmail do you deny that those were terns
that were di scussed?
| did deny it.
In witing?

| did not sign his contract.

O >» O >

You did not sign his contract.

Did you ever send himan email to the effect
of, Darryl, why are you trying to change these terns?
Wiy are you trying to add terns?

A | don't think so.

Q Ckay. Actually, | think there is one -- one
time you say sonething like that. It's late March. Let
me find that language. It's in one of the enuils.

A What page is it, please?

Q Qui ck aside, Exhibit 69, page 3. This emuil,
you say, "H, Darryl. 1've not reviewed this yet, but I
want you to look at it and give ne your thoughts.
Tal king to Matt, the $10,000 a nmonth m ght be difficult
to hit until the sixth nonth. Can we do 5K and on the

seventh start 10K?"
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Who is Matt?
A Matt is a consul tant/operator.
Q | s he an attorney?
A No, he's not.
Q Ckay. Does he work in your office?
A No, he doesn't.
Q Just an i ndependent consultant of sone sort?
A Yes, he is.
Q kay. | recall you testifying towards the end

of the negotiation phase. You said you were having your
attorneys look at it. | believe that was in reference

to one of the changes M. Cotton wanted.

A Coul d you refer ne to that docunent, please.
Q I"'mtrying to find that. | believe it was
March 16th or 17th.
At that -- let's see.

A March 16t h.
| do have in front of ne a No. 68.
Q Yeah. Sixty-eight.
At that tinme, was G na Austin still on your
t eanf?
A | believe so.
Q As of March 16th or 17th, have you hired
M. Weinstein yet?
A | can't re -- | can't recall when | hired
M. Weinstein.
Q Do you recall the day you initiated your
| awsuit against M. -- or M. Cotton?
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A | -- | don't recall that day.
Q Was it approximately March 21st?
A | was working 18 hours a day. So | coul d not

tell you what day | picked.

Q So at no point after things started to get
messy on February 7th did any attorney advise you to put
your objections to M. Cotton's demands in witing?

MR VEINSTEIN. Object. It's unlimted as to
time. Therefore, calls for -- potentially calls for
privileged information.

THE COURT: The objection is sustained.

BY MR, AUSTI N:

Q Wiy did you feel it was unnecessary of all --
"1l start over.

So you expect us all to believe you feel it was
unnecessary at any point to have in witing any
objection to Darryl's alleged escal ati ng demands?

MR VEINSTEIN: Objection. Argunentative, as
phr ased.

THE COURT: Argunentative? |s that what you
sai d?

MR. VEINSTEIN:  Yes. Argunentative as phrased.

THE COURT: The objection is sustained.

No first nanes, Counsel.

MR. AUSTIN. | apol ogi ze, your Honor.

BY MR, AUSTI N:
Q At any point when you saw M. Cotton's very

specific witten requests for assurances that those
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ternms be included in a final agreenent, at no point did
you feel it was necessary to tell himno in witing?

A | think the fact that he signed a contract
bet ween Novenber 2nd and | did not sign his proposal,
believe, is very clear

Q Soin all the emails that we went through and
the text nmessages and all your testinony, | never saw
anyone reference back to Novenber 2nd until the |lawsuit
was fil ed.

MR VEEI NSTEIN. The best --

BY MR AUSTI N

Q So the question is, did you actually believe
t he Novenber 2nd docunment was a contract on Novenber 2nd
for the entire property?

A It was a contract.

Q For the sale of a property --

A Yes.

Q -- that could potentially be a marijuana

di spensary?

A It wasn't a dispensary at the tine.

Q But could -- could have been.

A Yes. It could have been. As we know, it's not
now. So it's just a property. It's a sale -- it's a

straight sale of a piece of property that was paid four
tinmes its val ue.
Q That's specul ation as to val ue.
MR. VWEINSTEIN. Is that a question? If it's a

question, | object as argunentative.
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THE COURT: As framed, sustai ned.
MR. AUSTIN. Wthdrawn. | have no further

guesti ons.

THE COURT: Al right. Redirect.
VR, VAEEI NSTEI'N:  No, your Honor.
THE COURT: Al right. My M. CGeraci be

excused?

being called on behalf of the Plaintiff/Cross-Defendant,

MR VEEI NSTEIN:  Yes, your Honor.

THE COURT: Counsel ?

MR. AUSTIN:. Yes, your Honor.

THE COURT: Thank you very much, M. Geraci.
All right. Counsel, your next w tness?

MR. VI NSTEIN: Rebecca Berry.

Rebecca Berry,

havi ng been first duly sworn, testified as foll ows:

spel

THE CLERK: Pl ease state your full name and
your first and | ast nane for the record.

THE W TNESS: Rebecca Ann Berry.

THE REPORTER  May the reporter have the

spelling of Ann?

THE COURT: Could you spell your m ddl e nane,

pl ease.

THE WTNESS: Ann, A-n-n
THE COURT: Thank you.

Counsel, please continue.
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MR. VEEI NSTEIN:  Thank you.
(Direct exam nation of Rebecca Berry)
BY MR WEI NSTEI N:

Q Ms. Berry, are you -- first of all, let's talk
about your education. Have you graduated from high
school ?

A Yes.

Q And when?

A 1967.

Q From wher e?

A Ganite HIls H gh School.

Q And did you take college after that?

A Sone col | ege.

Q Where at?

A G ossnont Col | ege.

Q And when was that?

A 1968 and then 10 years later, | took classes
probably in -- no. Fifteen years later. So --

Q Ckay. And did you get a degree from Grossnont ?
A No.
Q Ckay. Oher than attending G ossnont, have you

attended any -- any schooling since you graduated from
hi gh school ?
A Real estate and as the real estate broker

mnisterial training.

Q Ckay. And let's take the latter first. Wuld
you -- did you say mnisterial training?

A Yes.
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Q Ckay. \What training did you have that was
m nisterial?

A Through ny church and as a |icensed
practitioner and counsel or.

Q Ckay. And when -- did you get sone type of

license with respect to that?

A Yes.

Q VWhat license is that?

A Li censed counselor in 1991 and a mnister,
1999.

Q kay. And are you still counselor or a
m ni ster?

A Counsel or but not a mnister.

Q kay. Now, you had -- you obtained a
real estate |license?

A Yes.

Q s that a -- well, when did you obtain a
real estate |license?

A It's been 10, 12 years.

Q From t oday?

A From t oday.

Q kay. And was it a salesperson's license? A
broker's license? What kind of |icense?

A Sal esperson's |icense.

Q And have you used that sal esperson's license in
connection with real estate transactions?

A Yes.

Q Ckay. Now, did you act as a real estate agent
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or broker with respect to the sale of -- the agreenent

to sell property that's the subject of this |awsuit?

A
Q

negoti at i
A

Q
A
Q
hi n®?

A
Q

phone?

O » O >» O

A

No.

Ckay. Were you involved at all in the

on of -- of that agreenent?

No.

Do you know Darryl Cotton?

No.

Have you -- when is the first tinme you ever saw

Yesterday in the courtroom

Ckay. Have you ever spoken to himon the

No.

Have you ever seen himin the office?
No.

kay. Now, are you currently enpl oyed?
Yes.

And by whont

Tax and Financial as the real estate broker and

t hrough ny church as a teacher and counsel or.

Q

Center?
A
Q

Fi nanci al
A

kay. Let's focus on Tax and Fi nanci al .

How | ong have you worked at Tax and Fi nanci al

Al nost 15 years.
And what's your current job position at Tax and
Center?

|"man assistant to Larry Geraci, and | nanage
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the office.

Q And how | ong have you been in that position?

A Al nost 15 years.

Q So the entire tinme you' ve been there?

A Yes.

Q Now, in -- as you know, this case -- do you
know -- do you understand this case involves an attenpt

to obtain a CUP conditional use permt to operate a
di spensary at a property that M. Geraci was attenpting
to purchase?

A Yes.

Q Ckay. Were you the applicant on that CUP
application?

A Yes.

Q Ckay. And as -- as the applicant -- as the
applicant, did you understand that you were acting at
all tinmes as the agent for and on behalf of M. Ceraci?

A Yes.

Q Way -- what was your understanding as to why
you were the applicant on that CUP application?

A M. Ceraci has a federal |icense, and we were
afraid that it mght affect it at sone point.

Q What |lines -- what federal license is that?
A He's an enroll ed agent.
Q And di d you have a di scussion with him about

the fact that there was a possibility or it was unknown
whet her hi m bei ng an applicant on the property woul d

affect his enrolled agent |icense?
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A Yes.

Q Al right. Wre there any other reasons that
you recall that you were the applicant -- chose to be
t he applicant on the project?

A No.

Q Were you willing and -- were you willing to be
the applicant on the project as M. Ceraci's agent?

A Yes.

Q Now, in connection with the CUP application

project, were you involved at all in the comruni cations
with the Cty?

A Yes.

Q Ckay. And what was your involvenent in

conmmuni cations with the Gty?

A They -- | -- what | would do is if | got any
information, | would sinply direct it to M. GCeraci or
his team

Q Ckay.

A And then | made no deci sions.

Q Ckay. And so did you al so have any
communi cations with the teamthat M. Geraci had put
t ogether to pursue the CUP application?

A | had sone interaction.

Q And -- and which nenbers of the team do you
recall having interaction wth?

A Abhay.

Q That's M. Schweitzer?

A M. Schweitzer.
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Q What did you understand his role as?

A He had sonmething -- he was -- he had an
architect conpany or sonething like that. And so | -- |
wasn't really sure. | didn't know who the people were.
And so | would just get this information and direct it
to M. Geraci and the teamfor their approval.

Q kay. So you would receive information from
the team-- fromthe teamin connection with the CUP
application?

A Yes.

Q And then what would you do with that
i nformation?

A | would forward it to M. Ceraci for his
di recti on.

Q kay. And then what woul d happen after you
forward it to himfor his direction?

A He would tell nme what to do with it.

Q kay. And then did you carry out his
i nstructions?

A Yes.

Q Did you make any di scussions with respect to
the CUP application?

A No deci si ons.

Q Now, in connection with the CUP application,
did you have to sign forns to be submtted to the Gty
of San Di ego?

A Yes.

Q Ckay. Did you prepare those forns?
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A No.

Q Who prepared those forns?

A The team

Q Ckay. And, generally, who on the team prepared
t hose forns?

A | really don't know because | -- just whoever
would give it to ne. And -- or through M. Ceraci, |
woul d sign it and take care of it.

MR. VEINSTEIN. Ckay. And -- could you bring
up Exhibit 34, please.
| offer Exhibit 34.
THE COURT: Any objection?
MR. AUSTIN: No, your Honor.
THE COURT: Exhibit 34 will be admtted.
(Premarked Joint Exhibit 34, Fornms submtted to
City of San Diego in relation to 6176 Federal
Bl vd CUP Application, dated 10/31/16, Form
DS- 3032 CGeneral Application dated 10/ 31/2016,
was admitted into evidence.)
BY MR VEI NSTEI N:

Q So, Ms. Berry, this is called the general

application form |It's the first page of Exhibit 34.

I s that your signature at the bottom of the

page?
A Yes.
Q Ckay. And did you prepare that fornf
A No.
Q WAs it prepared for you?
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A Yes.

Q And did you sign it on or about Cctober 31st,
20167

A Yes.

Q Ckay. When you signed that form was it your
under standi ng that the form had been prepared under the
direction of either M. Schweitzer or M. Austin?

A Simply by the team | did not know who
prepared it.

Q Ckay. Wuld you go to the next form please.
The next formis a D.S. 190 form an affidavit for
medi cal marijuana consunmer cooperatives for conditional
use permt.

Was that one of the forns that you were

provided to sign for the CUP application?

A Yes.

Q Did you prepare that fornf

A Yes.

Q Did you --

A |"msorry. | did not prepare it. 1'mso
sorry.

Q | s that your signature and date at the bottom

of the page?

A Yes.

Q When you signed this form did you understand
that it had been prepared by sonebody on the teanf

A Yes.

Q And were you involved in maki ng any deci sions
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as to howthis formwuld be filled out?

A No.

Q Next docunment. Ckay. This next formis
deposit account/financially responsible party. |s that
another formthat you signed in connection with the CUP
application?

A Yes.

Q Ckay. And did you date it, sign it on
Oct ober 31st, 2016?

A Yes.
Q And did you prepare that fornf
A No.

Q Did you understand it was prepared by sonebody
on the teanf
A Probabl y, yes.

Q And did you understand -- have an understandi ng
as to -- well, do you have any responsible --
responsi bility for deciding howto fill out the fornf

A No.

Q Ckay. The last form please. Gkay. This form
I's called ownership disclosure statement. Wuld you go
to the signature section.
And was this a formthat you signed in

connection wth the CUP application?

A Yes.

Q Ckay. And did you prepare this fornf

A No.

Q Did you understand it was prepared by sonebody
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on your teanf
A Pr obabl y.
Q kay. And did you -- were you responsible for

maki ng any determnations as to howto fill out this
fornf?
A No.

Q So in signing these forns, you were relying on

the teamto properly prepare the forns?

A Yes.

Q Did you get involved in any discussions that
you recall wth them about howto fill these forns out?

A No.

Q Sois it fair to say that your role in
connection with the application was sinply to be the
| i ai son between the teamand the Gty and M. Ceraci?

A Yes.

Q Did you ever becone aware of any issues related
to problens in getting the CUP application processed,
that you recall?

A | really didn't get that involved. | knew
there were things going on, but | didn't really pay that
much attention to it. | wasn't really that involved
wthit.

Q Did you get enmmils concerning issues regarding
the CUP application that you sinply forwarded on to
M. Ceraci?

A Yes.

Q And was he the one making decisions with
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respect to those issues?
A Yes.
MR. VI NSTEIN:  Your Honor, may | have a
nonent .
THE COURT: You may.
BY MR VEI NSTEI N:
Q Just in case | mssed it, | knowit's been
qui ck. But am | correct you've never spoken to
M. Cotton?
A No.
Q Have you ever communicated wwth himby email if

you' re aware?

A He sent one emmil, but |I've never sent him
anyt hi ng.

Q kay.

A | got one email from him

Q And what did you do with that email?

A | read the first line or two and forwarded it
to Larry.

MR VEINSTEIN. Ckay. | think that's all |

have, your Honor.
THE COURT: Al right. Cross-exam nation.
(Cross-exam nati on of Rebecca Berry)
BY MR AUSTI N:
Q Good afternoon, Ms. Berry.
A Good afternoon.
Q So on Exhibit 30, you signed a docunent saying
t hat --
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A Do | need to |look it up?

Q Yeah, if you could. Exhibit 34. On the first
page at the very bottom is that your signature? |
think we've already established that it is.

A Yes.

Q It's dated Cctober -- Cctober 31st. So at that
time, do you -- do you know whether M. Cotton and
M. Ceraci had entered into a real estate contract?

A No.

Q And why were you told to be the applicant on
this?

A Like | said, it was because Larry -- or
M. Ceraci had a federal license.
Q So because of this license, you did not -- |et

me put this differently.

So if you go to page 4 on that sane exhibit.
Page 4.

It's fine print, but in Part 1.

Ckay.

Starting at the third sentence, it says the

o >» O »

list nmust include the nanes and addresses of all persons
who have an interest in the property recorded or
ot herwi se and state the type of property interest,
whet her - -

A Ckay. So you're saying page 4, part 1 to be
conpl eted when property is held. |Is that what you're
tal ki ng about ?

Q That is the section, yes.
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A Ckay. And then what are you sayi ng?

Q The third sentence, starting hal fway through
the third |line down.

A Ckay.

Q The list must include the nanes and addresses
of all persons who have an interest in the property.

So why upon signing this did you not include

M. Ceraci's nane? Did -- was he not to have any
interest in the CUP?

A | sinmply signed this. It was filled out by our
teamand | signed it. Trusting M. GCeraci and the team
Q Did it concern you at all that this could
potentially either lead to the denial of the application
for being inconplete or possibly even | egal penalties

agai nst you?

A No. | didn't -- | was not involved in it.

Q So you had no concern?

A It didn't even -- no. It didn't even enter ny
m nd.

Q So on that sane page, it's checked off that
you're the tenant/| essee.

Do you see that a couple |ines above your

signature there in the --

A Yes.

Q Ckay. And going back a page to page 3, also
Oct ober 31st, you say you're the president. Wat are
you the president of?

A | believe that | put president because |I'mthe
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real estate -- | -- |1 don't even renenber. There -- it
was -- it seened |like a good reason to do it.

Q kay. So going back anot her page, page 1, on
this page, you check off the part -- there's two

options: There's owner and there's agent. You check

off owner. |Is that correct?
A | did not check that box.
Q Soneone el se checked it?
A Yes.

Q kay. Then on page 1, that's where it says
you're the applicant. So there's just a | ot of
contradiction. But it didn't matter to you what was

bei ng si gned?

A | sinmply signed it and under direction from our
t eam

Q Ckay.

A And M. Ceraci.

Q Have you ever been the applicant on any other
CUPs?

A No.

Q So you have no invol venent with any other CUPs
at all?

A No.

Q Ckay. Did M. Geraci offer to pay you nore to
sign these docunents?

A No mention of any noney was ever -- never
t al ked about, any noney.

Q Even in the event of the CUP application being
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approved?
A No.
Q kay. So are you still a real estate broker?
A Yes.
Q Have -- so as of now, you've definitely seen

t he Novenber 2nd docunent that your boss, M. Geraci,
all eges was the official contract?

A Yes.

Q You' ve seen and read it?

A Yes.

Q Do you feel in your experience and expertise
that that contract contains all the essential elenents
that a California real estate contract should contain?

A Quite often buyers and sellers will get into --
make up -- get an arrangenent together and nmake up their
own contract. |t happens a | ot.

Q Ri ght.

A So I was not involved in this.

Q Ckay. | nean, if someone asks you to wite a

real estate contract, would yours be at all simlar to
that particular contract?

MR VEINSTEIN. Object. It's an inconplete
hypot hetical. Vague and ambi guous.

THE COURT:  Sust ai ned.
BY MR AUSTI N:

Q | f someone asked you to conplete a real estate

contract for them do you think you would submt a

t hr ee-sentence docunent simlar to the Novenber 2nd
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docunent ?

MR. VI NSTEIN: Sane objection. Still that
It's an inconpl ete hypothetical.

THE COURT: Your objection is sustained.

BY MR AUSTI N:

Q Looki ng at that docunment and knowi ng California
real estate |aw, what essential terns do you think you
woul d i ke to see added?

A As a real estate agent and |licensed broker, |
have ny own ideas and training about sonething that |I'm
an agent for. So if I'man agent, it's going to be
completely different.

But, like |I said, buyers and sellers will get
toget her and make arrangenents all the tine. Watever
works for themis -- is perfectly acceptable. Ckay.

Q Odinarily, would you prefer to see nore
specifiCty and nore terns included?

MR. VEINSTEIN:  Objection. Vague and
anbi guous.

THE COURT:  Sust ai ned.

BY MR AUSTI N:
Q Looki ng at that docunent, in your estinmation,

woul d an escrow conpany be willing to accept that

docunent ?
A Yes.
Q I n your experience, how many three-sentence

real estate contracts have you conducted a sale wth?

A The real estate agent representing a buyer or
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seller, I would use the CAR -- CAR But this is between
a seller and a buyer. So it's a different arrangenent.
| have never -- so | -- | believe that M. Ceraci has --
| have seen contracts in this sane format.

Q Aren't all real estate purchases sal es between
sell ers and buyers?

A Yes. Yes. But if an agent gets involved, it's
going to be -- have a whol e new set of rules because |I'm

| iable too. Ckay.

Q Ri ght.

A Ckay.

Q Are you an independent contractor?
A No.

Q Are you a W2 enpl oyee?

A Yes.

Q So even though you didn't read the fornms and
you were just signing what you were told was prepared by
the team do you think it's a problemthat M. Ceraci's
i nterest was not disclosed anywhere on that fornf

MR VEI NSTEIN: Objection. Lacks foundation.
BY MR AUSTI N:
Q Vell --
THE COURT: The objection is sustained.
BY MR AUSTI N:

Q So in that first subsection | referred you to,
it did say -- you read this -- that the list nust
I nclude the nanes and addresses of all persons that have

an interest in this property.
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So you didn't see that at all?
A | sinply signed it.

MR, AUSTIN. Ckay. No further questions.

THE COURT: Redirect?

MR, VEEI NSTEI' N:  No, your Honor.

THE COURT: May Ms. Berry be excused?

MR. VEI NSTEI'N:  Yes, your Honor.

THE COURT: Counsel ?

MR, AUSTIN:. No objection.

THE COURT: Thank you very nuch, Ms. Berry.

Al right. Folks, we've finished the | ast of
our witnesses that we're going to hear fromthis week.
You're off tonmorrow. We'll see you bright and early
Monday norning on the 11th -- the 8th. July 8th at
9 o'clock. Do not formor stress an opinion or discuss
the case until deliberations.

We'l|l see you Monday, July 11th. Thank you.
Al right. The jury has left the courtroom

Let ne spend just a nonent catching up, nmaking
sure we know where we stand.

So you ended up finishing two wtnesses. |
don't know if that's how you expected or are ahead of
pace. \Who do you have lined up for Monday?

MR. VWEINSTEIN: So the plan -- | have to get
ahold of her, but | believe Gna Austin wll start off.
She -- and then it will be followed by M. Cotton. And
t hen --

THE COURT: M. Cotton?
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MR. VEINSTEIN. Yes. Then -- he'll be a rather
| engthy witness. And then likely by Schweitzer. But I
have to -- | have sone schedul e i ssues with various
W tnesses. So | have to nmake sure it works. He's the
| engt hi est of the witnesses after M. Cotton.

THE COURT: Well, and do you expect to conplete
your exam nation of M. Cotton and M. Schweitzer within
t he sane period of tine as you did wth M. Geraci?

MR. TOOTHACRE: | would suspect a little bit
| onger than M. Schweitzer.

THE COURT: All right.

MR. TOOTHACRE: He's going to go through what
he did for the CUP process, and it's pretty | engthy.

THE COURT: Ckay. Well, even if you do that
with both M. Cotton and M. Schweitzer, you got through
M. Geraci in about half a day.

MR. VEINSTEIN. | -- what the Court is driving

at is | believe | wll be done certainly by the 11th and

maybe a little sooner. It depends. |[|'ve got --
THE COURT: After Austin -- by the way, before
| forget, | did hear and made note of M. Ceraci talking

about conversations he had with Ms. Austin.

MR. VEINSTEIN. Those were wai ved, have been
wai ved. Docunents have been produced.

THE COURT: Once the waiver -- or once the
privilege is waived in part, it beconmes a slippery
slope. And I'mgoing to have to evaluate the content --

context, | should say, of what's left, if any of the
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communi cations that could be protected.
But | just wanted to make note of that.
So after Ms. Austin, M. Cotton,

M. Schweitzer, who do you have left?

MR. TOOTHACRE: Bartell.

MR VEINSTEIN. M. Bartell, who is not
avail able until the 10th, | believe. But between Cotton
and Schweitzer and -- and |'ve got two Gty of San Diego
W tnesses that | would hope to, if | needed to, schedule
before M. Bartell.

THE COURT: | don't think there's nmuch doubt --
agai n, based on your pace, which I'mnot criticizing,
we're going to have to fill -- | can see the 8th being
filled up. But |I'mwondering about --

THE WTNESS. Well, the 8th --

THE COURT: -- 9th. W're not going to wait
until the 10th if you only have half a day of w tnesses

lined up on the 9th. That's all I'mtrying to
enphasi ze. W have to use our jury tinme.

MR. VEINSTEIN. Yeah. | think | have that
managed.

THE COURT: Al right.

MR VEINSTEIN. But --

THE COURT: So is Bartell going to be your | ast
W t ness?

MR VWEINSTEIN. If | take the Gty w tnesses
bef ore him because they need to go on the stand.
THE COURT: Right.

Page 209
www.aptusCR.com



© 00 N o o M W DN P

N NN NN NNMNNMNRRRRRRER R R R R
0 N o OO DN WNREPR O © 0 ~N O O M w N kL O

Transcript of Proceedings Geraci vs. Cotton, et al.

MR VEINSTEIN. And they would fill up then the
9th if that becones necessary. Then | put the Cty
W t nesses up.

THE COURT: \Who are those wi tnesses?

MR. VEINSTEIN: Firouzeh and Tirandazi. And
Sherlyn Tac, T-a-c.

THE COURT: And how | ong are you expecting with
M. Bartell?

MR. VEINSTEIN. | think he's going to be an
hour at the nost.

THE COURT: Boy. Again, at this rate or pace,
| should say, | question just how deep into the 10th.
Certainly, if Bartell is the |ast wtness.

MR. VEINSTEIN. Then we'd be ready to nove on.

THE COURT: R ght. So you need to have
witnesses -- | think you' re going to need to have
wi tnesses lined up as early as the 10th, which suggests
to nme that if you get your case in chief as early as the
10t h, recognizing we're going to finish at noon on the
11th, | would expect that you'll probably be done with
your case in chief sonetinme on Monday, the 15th. At
this point, can you imagi ne any rebuttal ? Not --

MR VEINSTEIN. | can imagine it, but right
now, | don't anticipate it.
THE COURT: Al right. So | -- we're not going

totell them-- tell themthis yet, but it's real easy
for me to see us instructing you argui ng on Tuesday, the

16th right now Sonmetine early to md next week, | wll
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be able to turn around to you a set of jury

I nstructions, a draft set of jury instructions, plus

verdict forms, recognizing that the ones that you had
subm tted previously, neaning the verdict forns, wll
now be nodified to exclude Ms. Berry.

Al right. Before we wap up -- oh, one nore
thing. The courtroom belongs to you. You can |eave as
much or as little stuff behind as you'd |ike. But we
are going to have a |l ot of people com ng through the
courtroom on Fri day.

And so if you -- to the extent you | eave
anyt hing behind, talk to ny deputy. W want to make
sure it's secure. | don't think anybody will pick up --
pick up or take it with them But they could rearrange
things. So be careful about that.

Anything else fromPlaintiff's side before we
wrap up for the day?

MR. VEINSTEIN: No, your Honor. Thank you.

THE COURT: Defense side, anything?

MR. AUSTIN.  Just this | odgenent.

THE COURT: Madam Deputy, can | see that
| odgenent ?

MR. AUSTIN. Should I have a cover page on it?

THE COURT: Well -- now, you've seen it.
Ri ght ?

MR VEINSTEIN. | have not.

THE COURT: Just to be sure, let's nake sure
M. Weinstein has |ooked at it. | think it's the two
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settlement agreenents that M. Geraci entered into with
the CGty. | mght be mscharacterizing. |'mnot trying
to do so.

MR. AUSTIN. There's only one, which is just
printed right off the registry of actions. And it's
just the one dated 9/26/2014.

THE COURT: Al right. Do you object if I |ook
at this?

MR. VEINSTEIN: Let ne | ook.

MR. AUSTIN. And the other -- just the other
two parts are Business and Professions Code 480. 2,

Busi ness and Prof essi ons Code 26057. And then the
actual forms thensel ves, the OSHA disclosure form--

THE COURT: Now, what -- okay. | --

MR. AUSTIN. -- whichis the Gty of San D ego
devel opnent services form They have al ready been
admtted as exhibits. But the |anguage within them --

THE COURT: Well, it's becomng a little late
in the day. But I'mrecalling that it seened to make
sense that | |look at these in the context of an argunent
or two that sonebody had been making. So --

MR. VWEINSTEIN. M reaction is | haven't -- |
don't know that |'ve ever seen this one. So | would
like to reviewit.

THE COURT: Does it appear to be sonething your
client signed?

MR VEINSTEIN. It -- certainly, he's naned in
the caption. | would agree with that. And he did sign
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it.

THE COURT: Al right. | know you've been
trying to get to ne for the |ast day or so. And |
appreci ate you being diligent.

MR. VEINSTEIN. And, actually, | finished
reviewing it. | don't have a problem because | just
read the order.

THE COURT: Now, |'mnot clear on the other
itenms. They were a couple of B&P code sections and
what ?

MR. AUSTIN. And then, |ike, actual devel opnent
services forns.

THE COURT: Now, why are you asking ne to | ook
at those?

MR. AUSTIN.  Well, it just shows that -- it
actually applies to both sides, really. But M. GCeraci
woul d not qualify to have his name on a CUP application,
which is al so rel evant because Rebecca Berry, as his
agent, was submtting this all on his behalf.

THE COURT: COkay. Now, here's the way |I'm
| ooking at it. |If counsel were to restyle this as a
brief and were to file it, | would give himleave. And,
obvi ously, you need to nake sure opposi ng counsel gets a
copy. But | would look at it just as | would | ook at
anything that you were to file. And you wouldn't need
| eave to file a brief with the Court.

So I'l'l accept it. But, Counsel, just assure

me you' ve given a copy of everything you want nme to | ook
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at to the other side. Right?

MR. AUSTIN. I'Il confirmthat it's been
emailed. But | know | have all the PDFs saved and
queued up.

THE COURT: Can you exchange filings with the
Court by way of email?

MR. VEINSTEIN. Filings with the Court?

THE COURT: Well, he's giving nme sonething to
| ook at. And he's telling ne he enailed it to your
side. |s that an agreenent you all have?

MR. VWEINSTEIN: | agree he can email ne things.
But | had not received such an enmail by the tine | cane
to court this norning. So if it's been enmailed by his
office since then, I have no know edge.

THE COURT: |'mgoing to refrain from | ooking
at anything until noon tonorrow. Between now and then,
Counsel, make sure you enmail a duplicate copy of
everything you' re providing to ny deputy to the other
si de.

And then between noon tonorrow and when | see
you Monday at 9:00 a.m, | wll have |ooked at it. And
If there's anything you want to file in response to
that, feel free to do so.

MR. VEINSTEIN. Fair enough. Thank you, your
Honor .

THE COURT: Al right. So anything else from
t he defense side? | nean, anything el se tonight?

MR. AUSTIN.  No, your Honor.
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recess.

THE COURT: Al right. So then we'll be in
Thank you all very nuch.

VMR. VEI NSTEIN:  Thank you.

(The proceedi ngs concluded at 4:22 p.m)
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|, Margaret AL Smith, a Certified Shorthand
Reporter, No. 9733, State of California, RPR, CRR do
hereby certify:

That | reported stenographically the proceedi ngs
held in the above-entitled cause; that ny notes were
thereafter transcribed wth Conputer-Ai ded
Transcription; and the foregoing transcript, consisting
of pages nunber from1l to 215, inclusive, is a full,
true and correct transcription of ny shorthand notes
taken during the proceeding had on July 3, 2019.

| N WTNESS WHEREOF, | have hereunto set ny hand
this 22nd day of July 2019.

Mar gar et Smth, CSR No. %]33 RPR, CRR

@?@M/
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