Geraci vs. Cotton, et al.

Reporter's Transcript of Proceedings
July 08, 2019

COURT REPORTING




© 00 N O O B~ W N

N NN N N NN NN P P P P P PP PP e
© N o OO N W NP O © 0 N O 0o N Ww N P O

Transcript of Proceedings Geraci vs. Cotton, et al.

SUPERI OR COURT OF CALI FORNI A
COUNTY OF SAN DI EGO, CENTRAL DI VI SI ON
Department 73 Hon. Joel R Wohlfei

LARRY GERACI, an individual, )
Plaintiff, )

VS. )
DARRYL COTTON, an individual; )
and DOES 1 through 10, )
i ncl usi ve, )
Def endant s. )

)

)

)

AND RELATED CROSS- ACTI ON

Reporter's Transcript of Proceedings
JULY 8, 2019

Reported By:

Margaret A Smth,

CSR 9733, RPR CRR
Certified Shorthand Reporter
Job No. 10057774

37-2017-00010073- CU- BC- CTL

www.aptusCR.com

Page 1



© 00 N oo o A~ W DN P

N N NN NNNRNNRRRRRR R RB R PR
© N O U0 A WNPRP O © 0 ~N O 0 M W NP O

Transcript of Proceedings

Geraci vs. Cotton, et al.

APPEARANCES

FOR PLAI NTI FF AND CROSS- DEFENDANT LARRY GERACI AND
CROSS- DEFENDANT REBECCA BERRY:

FERRI S & BRI TTON

BY: M CHAEL R VEINSTEIN, ESQUI RE

BY: SCOTT H TOOTHACRE, ESQUI RE

BY: ELYSSA K. KULAS, ESQU RE

501 West Broadway, Suite 1450

San Diego, California 92101

maei nstei n@errisbritton. com

st oot hacre@errisbritton.com

ekul as@errisbritton.com

FOR DEFENDANT AND CROSS- COVPLAI NANT DARRYL COTTON:
ATTORNEY AT LAW

BY: JACOB P. AUSTIN, ESQUI RE

1455 Frazee Road, Suite 500

San Diego, California 92108

619. 357. 6850

j pa@ acobausti nesqg. com

www.aptusCR.com

Page 2



© 00 N O g A W N P

L
= O

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Transcript of Proceedings

Geraci vs. Cotton, et al.

I NDEX
PAGE

W TNESSES:
G NA AUSTI N

Direct by M. Winstein 10

Cross by M. Austin 46

Redi rect by M. Winstein 65
DARRYL COTTON ( UNDER 776)

Cross by M. Winstein 69
ABHAY SCHVEI TZER

Direct by M. Toot hacre 165

Page 3

www.aptusCR.com



© 00 N O g A W N P

L
= O

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Transcript of Proceedings

Geraci vs. Cotton, et al.

EXHI BI TS

12

16

19

20

22

23

24

I NDEX

Agr eenent bet ween Techne and
Larry Geraci, dated 10/04/16

Execut ed Letter Agreenent between

Rebecca Berry and Lundstrom
Engi neeri ng and Surveyi ng, |nc.
re Topographi c Survey Proposal,
dated 10/ 6/ 16

Enail to Larry Geraci and

Neil Dutta from Abhay Schweit zer
re Federal Blvd. - Site | ayout,
dated 10/ 20/16 with two
attachnents Al101 - Site Plan -
Exi sting & A102 - Site Plan -

Pr oposed

Enail to Larry Geraci from
Abhay Schweitzer Re: Federal
Blvd. - Site |layout, dated

10/ 24/ 16 with attached A102 -
Site Plan - Proposed - Schene B

Email to Becky Berry from
Abhay Schweitzer Fwd Feder al

Bl vd., dated 10/26/16 with
attachnent Blank City of

San Di ego Omership Discl osure
Statenent, Form DS-318

Enail to Rebecca Berry from
Abhay Schweitzer re I nvoice #339
fromTECHNE City fees

(Federal Blvd), dated 10/ 26/ 16
with attached Techne I nvoice

No. 339, dated 10/ 26/ 16

Enmail to Rebecca Berry from
Abhay Schweitzer re Federal
Blvd. - City Fees breakdown,
dated 10/26/16 with attached
City of San Diego Information
Bulletin 170, How to Apply
for a Conditional Use Permt
Medi cal Marijuana Consuner
Cooperati ve

174

185

194

197

199

200

17

| DENTI FI ED / ADM TTED

174

185

194

197

199

200

17

www.aptusCR.com

Page 4



© 00 N O g A W N P

L
= O

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Transcript of Proceedings

Geraci vs. Cotton, et al.

EXHI BI TS

25

26

28

29

31

32

33

35

36

45

47

I N DE X (continued)

Enail to Larry Geraci and Rebecca 26
Berry from Abhay Schweitzer

re Federal Blvd - Site Plan and

FIl oor Pl an, dated 10/26/16 with
attachnent s

CUP Submittal Plans - CUP 210
Conpl et eness Revi ew dat ed
10/ 28/ 2016

Land Devel opnment Manual Vol 1, 211
Ch 1 Project Subnittal Reqts,

Sec 4 Devel opnent

Perm t s/ Approval s June 2015

I nformati on Bulletin 515 212
CGeot echni cal Study Requirenents
Cct ober 2016

For m DS- 3242 Deposi t 215
Account/ Fi nanci al |l y Responsi bl e
Party dated 10/31/2016

CUP Conpl et eness Revi ew - 74
Phot ogr aphi ¢ Survey subnitted
10/ 31/ 2016

CUP Conpl eteness Review - City 218
of SD Recei pt for $8,800 Payment
dated 10/ 31/2016

Enail to Larry Geraci from 219
Abhay Schweitzer Re: Federal

Blvd - Site Plan and FIl oor

Pl an, dated 10/31/16

Enail to Rebecca Berry from Abhay 54
Schwei tzer Re: Federal Bl vd -

Site Plan and Fl oor Pl an,

dated 10/ 31/ 16

Enail to JimBartell from Abhay 35
Schwei tzer re Federal Blvd. MMCC -
Conpl et eness Revi ew, dated 11/14/16

CUP Conpl et eness Revi ew - 227
Remai ni ng Cycl e | ssues dat ed
11/ 15/ 2016

26

210

211

212

215

74

218

219

54

35

227

| DENTI FI ED / ADM TTED

www.aptusCR.com

Page 5



© 00 N O g A W N P

L
= O

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Transcript of Proceedings

Geraci vs. Cotton, et al.

48

49

70

71

73

74

75

76

77

78

84

EXHI BI TS

I N DE X (continued)

Email to JimBartell from
Abhay Schweitzer Re: Update,
dated 11/29/16

Enmail to Abhay Schweitzer from
JimBartell RE: Federal Bl vd -
Conpl et eness Revi ew correcti ons,
dated 11/30/ 16

Enail to Larry Geraci from Darryl
Cotton re Contract Review,
dated 3/19/17

Enail to Darryl Cotton from
Larry Geraci re Contract Review,
dated 3/19/17

Enail to Darryl Cotton from
Fi rouzeh Tirandazi re Feder al
Boul evard MMCC, dated 3/21/17

Enmail to Larry Geraci from
Darryl Cotton re Contract Review,
dated 3/21/17

Enmil to Firozeh Tirandazi
fromDarryl Cotton re PTS
520606 - Federal Bl vd MVCC,
dated 3/21/17, with attached
Addendum Nos. 102

CAR Commerci al Property Purchase
Agr eenent and Joi nt Escrow
I nstructions, dated 3/21/17

Addendum No. 2 - MOU re Martin
and Cotton dated 4/ 15/ 17

Addendum No. 3 - Permt Di sclosure

of Agreenent in Cotton's Response

to Geraci |lawsuit - Martin & Cotton

dated 5/12/ 17

Enmail to Darryl Cotton from
M chael Winstein re Geraci V.
Cotton - Posting of Notice of
Application, dated 3/28/17

229

39

140

143

141

145

148

149

151

152

154

| DENTI FI ED / ADM TTED

229

39

140

143

141

145

148

149

151

152

154

www.aptusCR.com

Page 6



© 00 N O g A W N P

L
= O

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Transcript of Proceedings

Geraci vs. Cotton, et al.

EXHI BI TS

87

94

118

119

138

164

281

I N DE X (continued)

Pi cture of Posted Notice of 155
Application on property fence of
6176 Federal Blvd., dated 4/04/17

Enmail to Darryl Cotton from 156
Fi rouzeh Tirandazi re PTS

520606 - Federal Boul evard MMVCC,

dat ed 05/08/ 17

Noti ce of Ruling After Hearing 162
Re Motion by Plaintiff for

Prelim nary I njunction or other

Order to Conpel Access to the

Subj ect Property for Soils

Testing, 3/26/18

Order Granting Ex Parte 163
Application by Plaintiff for

Appoi nt nent of Court derk or

Court C erk's Designees as

Eli sor, 4/3/2018

Austin Legal G oup Expense 14
Sumary wi th Supporti ng

Docunent ati on

Cty Ordi nance No. 0-20793 22

B&P Code Secti on 26057 56

| DENTI FI ED / ADM TTED

155

156

162

163

14

24

www.aptusCR.com

Page 7



© 00 N oo o A~ W DN P

N N NN NNNRNNRRRRRR R RB R PR
© N O U0 A WNPRP O © 0 ~N O 0 M W NP O

Transcript of Proceedings Geraci vs. Cotton, et al.

July 8, 2019; San Diego, California; 9:01 a.m
Hon. Joel R Wohlfei
-- 000 --

THE COURT: Good norni ng, everybody.

MR. VEI NSTEI'N:  Good norni ng, your Honor.

MR, AUSTIN. Good norning, your Honor.

THE COURT: Ckay. Wile the defense side is
setting up, let ne go to plaintiff's counsel. Wwo is
your next w tness going to be called?

MR. VEI NSTEIN: G na Austin,

THE COURT: Is Ms. Austin out in the corridor?

MR. VEINSTEIN: | believe she is.

THE COURT: \What is your best estinate of how
| ong that woul d take?

MR, VEINSTEIN: | would inmagine an hour.

THE COURT: And then after Ms. Austin, who do
you expect?

MR, VEINSTEIN. M. Cotton.

THE COURT: That may take a while.

Al right. And do we have all of our jurors?

THE BAI LI FF:  Yes, your Honor.

THE COURT: So why don't we -- the Court had
pl anned on bringing up sone issues. W'Il| defer those
until probably when you get back hopefully in tine
before we resune at 1:30. |1'mgoing to ask everyone to
be back at 1:20.

So Madam Deputy, you can bring in the jury.

Al right. Good norning, everyone.

Page 8
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MR VEEI NSTEIN:  Morni ng, your Honor.

THE COURT: It seens |ike forever since we | ast
saw you Thursday afternoon. | can assure you that this
courtroom was packed on Friday. W were open for
busi ness, that's for sure.

Thank you for reassenbling as pronptly as you
di d.

You may wonder why we do what we call the
formal flag opening every norning, and it's a very
si npl e expl anati on.

You all give us all kinds of time and effort,
but come anot her week or so when we're done with this
trial, there's a bunch of other people that are going to
be sitting in your chairs. There's going to be other
| awyers, other parties in, and, yes, soneday, there wll
be a different judge sitting where I"'msitting right
her e.

Al of us wll cone and go, but the institution
of the Court, as synbolized by the Court, remains
intact. That's where we all cone for justice every day.
So that's what we do. W honor the stability of the
judicial institution.

So with that in mnd, you may recall that we
were at the front end of the plaintiff's case in chief.
We're going to continue with the plaintiff's case in
chi ef.

And perhaps -- and I'll give you a nore current

update on this well before the close of business this

Page 9
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week, which is Thursday at noon -- we may be approaching
t he beginning of the defendant's case in chief.

In any event, plaintiff's case in chief,
Counsel, your next witness will be?

MR. VEINSTEIN:. G na Austin.

THE COURT: She's out in the hallway?

MR. VWEINSTEIN: | believe so.

THE COURT: Madam Deputy, could you retrieve
Ms. Austin, please.

Good norning, Ms. Austin. |f you could follow

the directions of ny deputy and ny clerk, please.

G na Austin,
bei ng called on behalf of the Plaintiff/Cross-Defendant,

havi ng been first duly sworn, testified as foll ows:

THE CLERK: Pl ease state your full nanme and
spell your first and |l ast nane for the record.
THE WTNESS: G na Austin, Gi-n-a A-u-s-t-i-n.
THE COURT: Al right. \Wenever you're ready,
Counsel .
MR. VI NSTEIN:  Thank you, your Honor.
(Direct exam nation of G na Austin)
BY MR WEI NSTEI N:
Q Good nmorning, M. Austin.
A Good nor ni ng.
Q W will be showi ng you sone docunents on the

screen, but there are books in front of you with tabs if

Page 10
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you | ook at them nore closely where you're sitting.
What ' s your profession?

A "' man attorney.

Q How | ong have you been a | awer?

A Thirteen years.

Q And are you currently enpl oyed?

A Yes.

Q By whont?

A Austin Legal G oup.

Q And who owns the Austin Legal G oup?
A | do.

Q And are you the sol e owner?

A Yes.

Q Now, currently how many | awers do you have

working for you at the law firnf

A Fi ve.

Q And how many were there back in 2016, let's
say, October of 20167?

A Three or four others.

Q Ckay. So -- and when you said a nonent ago
five, five including yourself?

A Yes.

Q Al right. And what areas of |aw does your
firmgenerally practice?

A We work corporate nergers and acquisitions,
| and use entitlenments, cannabis entitlenent, and
l'itigation.

Q And yourself personally, what areas do you

Page 11
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focus your practice on?

A Currently, alnost exclusively in cannabis | aw.

Q And woul d you explain generally what the area
of cannabis | aw covers.

A It covers land use entitlenents. So getting a
di spensary or a manufacturing facility permtted in a
jurisdiction of San Diego. Every city is different. It
I ncl udes conpliance for those conpanies so that they're
conpliant wwth the state law as well as the | ocal
jurisdiction law. It has a |lot of nergers and
acqui sitions since there's been a lot of roll-up in the
industry in the |last year.

Q And you practice in jurisdictions outside
Cal i fornia?

A Yeah. Twenty-five different |oca
jurisdictions in California and then four other states.
Q kay. Now, have you represented persons or
busi nesses in connection with regulatory conpliance for
getting conditional use permits in the City of

San Di ego?
A Yes.
On how many occasi ons?
At | east 50.

And that includes pending applications?

And how many of your clients within the Gty of

San

Q
A
Q
A That includes pendi ng ones, correct.
Q
D ego have obtained a CUP |icense?

A

| have to count that.

Page 12
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Q Do you have an estimate?

A Sonmewher e between 20 and 25.

Q kay. Now, do you consider yourself one of the
experts in the San Diego area as it relates to cannabis
| aw and regul ati on?

A Yes, | do.

Q And do you speak regularly at industry
conferences on subjects related to cannabis |aw and
regul ati on?

A Yes, | do.

Q Can you give ne sone exanpl es of conferences
you' ve spoken at.

A The nost recent -- well, nost recently, | did a
| aw school panel, a panel for the Thomas Jefferson | aw
school. Before that, |I think | was in Chicago speaking
at the Arcview conference. And before that, it would
have been at the NCI A National Cannabis |ndustry
Associ ation, conference in Los Angel es.

Q And what type of topics have you spoken at
t hose conferences?

A Regul atory conpliance issues, corporate
structuring, funding nmechanisns, local -- dealing with
| ocal jurisdictions and runicipalities.

Q And do you know Larry Geraci?

Yes.
And was M. Ceraci your client?

Yes.

o >» O »

Had your firm provided services to himin

Page 13
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attenpting to obtain a conditional use permt in the
City of San Diego at 6176 Federal Boul evard?

A Yes, we did.

Q Do you renenber when you were first hired with
M. Geraci in connection with that matter?

A You're going to have to hel p ne.

Q Sure. Wy don't you look at -- if we could --
actually, | don't need to put it up. |If you could Iook
at Exhibit 138. Actually, 1'd offer 138 as well.

THE COURT: Just give ne one nonent, please.
THE W TNESS: Sonewhere around Septenber or
Cct ober of 2016.
THE COURT: Any objection -- did you say you're
of fering 138?
MR. VEINSTEIN:. | am
THE COURT: Any objection, Counsel?
MR. AUSTIN. No objection.
THE COURT: All right. Exhibit 138 will be
adm tted.
(Premar ked Joint Exhibit 138, Austin Legal G oup
Expense Summary with Supporting Docunentati on,
was adm tted into evidence.)
BY MR VEI NSTEI N:

Q So in a monent |'ll have ny associate put up
138. But what did you look at to rem nd yourself of
when you general ly began providing services to
M. Geraci?

A A billing statenent.

Page 14
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Q Ckay. And there's also on the second page of
138, there's a -- it looks like a letter to you from
Rebecca Berry and Larry CGeraci. Do you see that?

A Yes. Berry.

Q What is that?

A That woul d be our engagenent letter.

Q When was that formsigned, if you know?

A |"d have to look at it.

Q What's t he date?

A It's dated Cctober 4th, 2016. It would be
si gned sonewhere around that tine.

Q Ckay.

A We don't provide services until we have an

execut ed agreenent.

Q kay. Now, are there zoning requirenents to
comply with in order for a dispensary to operate within
the Gty of San Di ego?

A Yes, there are.

Q Woul d you explain to the jury what zoning
requi renents are.

A The zoning requirenments today, or the zoning
requi renents at the tine?

Q Zoni ng requirenents generally, what they are.

A Generally, a dispensary, which is now called an
outlet, is allowed in different certain zones -- only
certain zones. The industrial zone would be one of
them The comercial zones would be one of them And

the City of San Diego is broken up into about 20-sone

Page 15
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di fferent zones.

Q kay. So is it fair to say that in order for a
di spensary to legally operate, it has to be in an area
where zoning permts designate use?

A That's correct.

Q kay. Now, if zoning is appropriate, what
other legal requirenents are there for a dispensary to
be operated |l egally?

A So it's along process inthe city. W call
this jurisdiction a race jurisdiction, neaning it's the
first person to get there. So in the Cty of San D ego,
you woul d have to get a conditional use permt, which is
special land use entitlenment, and that would require a
subm ssi on of docunents, a whole slew of docunents,

I ncluding building plans, to the city, which would then
review them send them back to you with comments. You
woul d go through this process until the city deci ded
they had exhausted all of their questions. And then you
woul d be allowed to go on to a hearing.

Q Ckay. Now, in connection wth your
representation of M. Ceraci, you understand that the
property upon which a conditional use permt was
attenpted to be obtai ned was at 6160 Federal Boul evard?

A That's correct.

Q Do you recall when you first got involved in
the matter whether or not there was a zoning conpliance
I ssue with respect to that property?

A There was. So --

Page 16
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Q Wul d you expl ain what that was.

A So the zoning nust be, like | said, generally
commercial or industry. And there was a di screpancy
bet ween what the city had decided in their -- in a
panphlet, in the information bulletin could be the
al l owned zoni ng, which was CO and what the actual
Muni ci pal Code and the rules that governed it said it
coul d be, which was CC

So at the tinme that the application was
initially filed, there was no nechani sm because the
zoning was CO and it was not allowed. And there needed
to be sone revisions to the Minicipal Code before a
di spensary woul d be allowed in the CO zone.

MR. VEI NSTEIN. Ckay. Your Honor, 1'd |ike at
this tine to offer Exhibit 24.

THE COURT: One nonent.

Any obj ection?

MR. AUSTIN. No objection.

THE COURT: Exhibit 24 will be admtted.

(Premarked Joint Exhibit 24, Email to Rebecca

Berry from Abhay Schweitzer re Federal Blvd. -

Cty Fees breakdown, dated 10/26/16 with

attached City of San Diego Information Bulletin

170, How to Apply for a Conditional Use Permt

Medi cal Marijuana Consuner Cooperative, was

admtted into evidence.)
BY MR VEI NSTEI N:
Q And |I'm showi ng you what's marked Exhibit 24.

Page 17
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It's an email. But | just want to | ook at the
attachment to it.
On the second page, there's an attachnent. Are

you | ooking at it?

A Yes.

Q kay. And it's entitled at the top
“Information Bulletin 170." |Is that correct?

A Correct.

Q Is that the information bulletin that you were

referring to?

A Correct. In this information bulletin, you can
see under 2D, it says CO2-1 and CO2-2. That is allowed.
And this was in conflict wwth the Minicipal Code, which
did not allow for that zone.

Q And what is the general purpose of this
bull etin, as you understand it?

A It's to informthe public as to how to go about
applying for a conditional use permt.

Q Ckay. And so it's a publication by the Cty of
San Di ego?

A Correct.

Q Al right. And so you said that it was in
conflict with the zoning under the Minicipal Code.

Wul d you descri be what the Minicipal Code is.

A The Muni ci pal Code woul d be the rul es and
regul ations that govern the City of San D ego so that
it -- if you want to build a house, you can't build a

house on a comercial |ot generally or an industrial |ot

Page 18
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unless it's in certain zoning. And so all of those
rules, including a lot of other rules -- but those are
the rules that this is focusing on.

Q And do you recall this case how -- was the
zoning conflict ever ultimtely resol ved?

A It was.

Q And how was it resolved?

A M. Geraci, along with other consultants on the
team nyself included, worked with the city to anend the
Muni ci pal Code and the 11th code update so that the
Muni ci pal Code accurately reflected what the city
intended to do with this information bulletin.

Q Now, do you have a recollection of what the
zoning -- what the nanme of the zoning ordi nance was t hat
changed t he Muini ci pal Code?

A It would have been the 11th code update, |
bel i eve.

MR. VI NSTEIN:  Your Honor, may | have a
nonent .

THE COURT: You may.
BY MR WEI NSTEI N:

Q Do you recall the date that the zoning -- well,
first of all, explain the process by which a zoning
ordnance i s anmended.

A | will explain the one -- this process, for
this one. There's a lot of different processes. But in
this particular instance, in 2000, | believe it was, the

city revanped its entire Minicipal Code. And so it

Page 19
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started basically fromscratch. Everything they had,
they kind of threw out the door, and they started over
in 2,000 and renunbered and everyt hi ng.

And then ever since then, they have been doing
cl ean-ups. And that clean-up can happen once a year, it
can happen every couple years. And it fixes both the
typos, errors, like this bulletin 170, and it adopts new
rul es and regul ations |ike when they adopted the
regul ations to allow dispensaries in the first place or
when they adopted regulations to all ow production
facilities. So those each cone in these code updates.
So the first code update, second code update. The
|l ast -- around this tinme, it was the 11th code update.
Next nonth, it will have the 12th code update.

And so the city staff puts together all those
changes. The changes, they would go through nultiple
commttees. And then it goes to the planning conmm ssion
whi ch hears them And then it goes to the Cty Counci
to approve it.

Q And at some point is a bill introduced to anend
t he zoni ng ordi nance?

A So what happens is ultimately it goes to the
pl anni ng comm ssion, which will then rule on it. And
the way that the -- the mechanismfor amendnents to go
I n, as people nmake subm ssions to these code anmendnent
team And so | could say | want a change to the code,
and they may say, no, we're not interested. A counci

menber will say they want a change to the code. That
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wll get inthere. It will be vetted. Commttees wll
talk about it. They'll massage the | anguage, and
eventually, it will go to hearing. It's alittle bit
different than what happens in the -- the |egislature,
the state legislature. At the municipal level, it's a
little bit different.

Q So when we say that a zoni ng ordi nance has
been --

THE REPORTER. |'msorry, may the reporter hear
again fromthe begi nning.
BY MR VI NSTEI N:

Q Wien we tal k about a zoning ordi nance being
I ntroduced to the Gty Council, what does that nean?

A That neans that that entire process that | have
j ust described has occurred and they have now got a
docunent that's somewhere between 50 and 100 pages of
redl i ne stri keout show ng what the changes are, that
they are going to hear at a public hearing that's
properly noticed where they get to reviewthe -- the
docunent and all the changes. And then they vote on it
at the Cty Council hearing.

Q kay. So before it's even introduced, it's
gone through the whol e pl anni ng comm ssi on process?

A It's gone through planning comm ssion, and it's
gone through nmultiple commttees and iterations of
conmttees at the city |evel.

Q Ckay. And do you recall when this particular

zoni ng ordi nance was introduced to the Gty Council?
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A | do not.
MR. VEI NSTEI'N:  Your Honor, I'd like to show
the witness a docunent to refresh her recollection.
THE COURT: Wat exhibit nunber is that?
MR, VEINSTEIN:. It's not an exhibit nunber.
THE COURT: Do you want to have it marked next
I n order?
MR. VI NSTEIN: That woul d be great.
THE COURT: Just give ne one nonent.
Al right. Wy don't we have this nmarked next in order
as 164.
The general description?
MR, VEI NSTEIN:  Ordi nance No. 0-20793.
THE COURT: San Di ego Muni ci pal Code?
MR, VEINSTEIN. It is.
THE COURT: Al right. Thank you very nuch.
Counsel, any objection if this docunent is
mar ked for identification as 164?
MR AUSTI N: No, your Honor.
THE COURT: Al right. Thank you.
(Premarked Joint Exhibit 164, Cty
Ordi nance No. 0-20793, was marked for
identification.)
MR. VI NSTEIN:  May | approach?
THE COURT: You bet.
BY MR VEI NSTEI N
Q Do you recogni ze what |'ve handed you?

A Yes. This is the zoning ordi nance that was

Page 22
www.aptusCR.com



© 00 N o o M W DN P

N NN NN NNMNNMNRRRRRRER R R R R
0 N o OO DN WNREPR O © 0 ~N O O M w N kL O

Transcript of Proceedings Geraci vs. Cotton, et al.

approved by the Gty for CO 2-1.

Q And this was the ordi nance that was approved
and made effective that changed the zoning so that zone
CO2-1 would be a permssible use -- would allow a
marij uana di spensary to be a perm ssible use?

A That's correct.

Q Can you tell fromthat docunent in particular,
If you can look at the last page to refresh your
recollection, as to when it was actually introduced to
the Gty Council?

A It looks Iike the first readi ng was on
January 31st.

Q What year?

And then it finally passed on February 22nd.
So when you say January 31st, what year?
2017.

And it was passed on February 22nd, 20177

> O >» O >

Oh, I'msorry. So it was introduced on the
31st. The first reading on the 14th, and second reading
on February 22nd, so February 14th and February 22nd of
2017, because the public has to have two opportunities
to hear it.

Q And then is there a passage date on the front?

A February 22nd, 2017.

Q And t hen when did that ordi nance becone
effective, if you know?

A Generally, they becone effective 30 days after

passage.
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Q And do you know if that was true of this
or di nance?

A | believe it was.

Q Ckay. Now, just so we're clear, so as of
January 31st, did -- this had already gone through the
pl anni ng conm ssi on and code anmendnent process before
bei ng introduced to the Gty Council?

A That's correct.

Q Al'l right. Thank you.

MR. VEINSTEIN:  Your Honor, | would offer 164.
THE COURT: Any objection?
MR. AUSTIN. No objection.
THE COURT: Exhibit 164 is adnmitted.
(Premarked Joint Exhibit 164, Gty
Ordi nance No. 0-20793, was adm tted into
evi dence.)
BY MR VEI NSTEI N:

Q Now, Ms. Austin, do you know whether M. Geraci
assenbl ed a teamto guide himthrough the CUP
appl i cation process for that appropriate property?

A Yes, he did.

Q Do you recall who was on that teanf

A Abide Switzer as the architect or designer, Jim
Bartell as the policy consultant and political
consultant, nyself as the attorney. | believe there
were a couple others, but | didn't have nuch interaction
with them

Q What was your role? How would you descri be
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your role?
A To get the CUP.

MR. VEINSTEIN. Ckay. |1'd like to show the
W tness what's been -- I'd like to first of all offer --
It's already been offered and admtted, Exhibit 14. 1[|'d

like to have it published again for the wtness.

THE COURT: Exhibit 14 has been admtted. You
can publish it.

MR VEEINSTEIN. G eat.
BY MR WEI NSTEI N:

Q Ms. Austin, let nme know when you have had a
chance to review Exhibit 14.

A Yes.

Q And what is it?

A Exhibit 14, it's an emai |l from Abhay
Schweitzer, the architect, to Larry Geraci, Neil Dutta.
That was anot her person on the team Mself, and Jim
Bartell.

Q Ckay. And what does this email generally
relate to?

A Initial site inspection, going out and checking
on the feasibility of the property.

Q And why were you copied on this email? Do you
know?

A | woul d generally be copied on al
correspondence that related to whether or not the permt
coul d be issued. Because a lot of tines what wll

happen is the architect nmay not see there to be
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sufficient parking, and there's an exception in the Code
that | could show themthat would then allow for
sufficient parking or other issues. Parking is a big
one.

Q So who was the person on the team mainly
responsi ble for marshaling the application, preparing
the application and marshaling it through the process?

A Abhay Schwei t zer.

Q And he coul d keep other nenbers in the teamin
the | oop as things progressed?

A That's correct.

Q At this point in tinme, there were issues
related to whether or not the property would be feasible
for potential MVCC?

A Correct.

MR VEINSTEIN. Ckay. |1'd like to offer

Exhi bit 25, your Honor.
THE COURT: Any objection?
MR. AUSTIN. No objection.
THE COURT: Exhibit 25 will be admtted.
(Premarked Joint Exhibit 25, Email to Larry
Geraci and Rebecca Berry from Abhay Schweitzer
re Federal Blvd - Site Plan and Fl oor Pl an,
dated 10/26/16 wth attachnents, was admtted
I nto evi dence.)

BY MR. VI NSTEI N:

Q Let me know when you have had a chance to | ook
at Exhibit 25.
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A |"ve reviewed it.

Q |s that another email you were copied on from
t he teanf

A Yes.

Q And what's the date of the email?

A l"'msorry. Wat was the question?

Q What was the date of the email ?

A Cct ober 26t h, 2016.

Q And is there an attachnent to that?

A Yes. There -- it looks like there were three
attachnents.

Q Ckay. Would you go to the first attachnent,
pl ease.

A Ckay.

Q So just generally describe, since it is a
little difficult for the jury to see, what are -- what
types of drawings are attached to this email?

A There is a site plan, a separation exhibit, and
a floor plan. So the site plan -- the site plan would
be the entire |ocation, the property boundari es.

There's a requirenment for a distance of 100 feet from
residential. So that's the second one. And the third
one is the proposed floor plan of what it would | ook
i ke inside the dispensary.

Q Now, are these all plans that would be required
to be submtted to the city in connection with the CUP
appl i cation?

A That's correct.
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Q Al right. Now, if you go back to the first
page email --

A Yes.

Q -- M. Schweitzer nmakes the statenent "I added
t he | anguage that G na nentioned for the irrevocable
of fer of dedication."

A Yes, | see that.

Q Okay. And can you tell the jury what that was
referring to.

A Ch, getting technical now The Cty of
San Diego requires a 1,000-foot separation from
residential property zones, neaning that you don't
actually have to have a house there -- not 1, 000.
100 feet. Excuse ne. |It's 100 feet froma residential
property zone.

And in this particular area, the zone of the
residential property went fromnot only where the
property across the street but all the way into the
center of Federal Boul evard so that the zone was ri ght
there on the center line of Federal Boul evard, which
meant we couldn't possibly neet that distance for the
application. And so the idea was that we would offer
the city an irrevocabl e offer of dedication, neaning
we're going to give this area to you, city, when you
decide to do your street w dening which you' re going to
on Federal Boul evard, then you would have this area.
And that would help us neet the distance for a

t housand -- or for 100 feet.
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Q Ckay. So the way it was currently -- zoned
currently was you didn't have 100 feet fromthat
residential zone?

A That's correct.

Q Al right. So was the plan -- if | understand,
the plan, then, was to essentially offer to give that
however many feet you needed to give off the property to
the city so that you could essentially achieve a
100-f oot di stance?

A That's correct.

Q Al right. And is that strip that's offered to
be dedicated reflected on the site plan?

A Let -- yes, it is. It is that |lower portion
that's hashed out.

Q Let's see if we can pull it up for the jury.

Is it on that one, or the next one?
A That's it.
Q kay. So, sadly, nmy eyesight is not that good.
So there's a -- so there's the existing
property line that I'mpointing to here. Correct?

A That's correct.

Q And there was an offer to dedicate back to a
new property line so that the city ends up with this
area. Correct?

A That's correct.

Q And that was the gane plan to achieve the
100-f oot separation?

A That's correct.
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Q Al'l right. Now, as part of your role on the
team did you get involved in the review of
application -- of forns that were submtted wwth the CUP
appl i cation?

A Sone of them

Q kay. Would you put up 34 that's previously
been adm tt ed.

So under Exhibit 34, if you'll note there are
four forns.

A Yes.

Q kay. Are each of those forns forns that are
required by the city to be submtted in connection with
the CUP application?

A Yes, they are.

Q VWre you involved in review ng any of those
forns before they were submtted?

A " msure | was.

Q kay. Al right. Let's -- let's ook at them
generally. The first formwas called CGeneral
Application DS-3032. That's on the first page.

Do you see that?

A Yes.

Q What' s the purpose of that fornf

A Basi cally, the application cover sheet that
would go to the Gty to tell the Cty what is going --
who's applying for it, what they're applying for. |It's
a conditional use permt. You see at the top, there's

all kind of boxes you can check. They use the sane form
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for everything.
Q And who was the applicant on this fornf

A | believe it's Rebecca Berry. Let ne check.

Q And was she acting as M. CGeraci's agent, to

your know edge, in connection with the CUP application?

A That's ny under st andi ng.

Q WAs there any -- is there any problemfrom your

perspective and gi ven your experience with having an
agent be the applicant on a CUP?

A No. Because a conditional on it, obviously

makes a difference, | think, of why | said that. The

conditional use permt runs with the |and.
Q Explain to the jury what that neans.

A What that neans is it doesn't matter who the

applicant is. Utimtely, it's tied tothe dirt. So if

the dirt has an entitlenment to build a marijuana

di spensary, then it stays there, regardl ess of whether

or not | decide to do it, you decide to do it, soneone

el se decides to run it. It's kind of |like owing a
hone, and if | lease it out to sonebody else, it's
still -- 1 still own it.

Q kay. Would you | ook at the next form which

is an Affidavit for Medical Marijuana Consuner
Cooperative Form DS-190.
Do you see that?
A Yes.
Q And what's the purpose of that fornf

A Let me just nmake sure. This one is the Gty

www.aptusCR.com
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wants the applicant to nmake the representation that they
know that there is no sensitive use or residential use
within 1,000 feet or 100 feet, depending on which, from
t he property.

Q And in this case, there was one within 100 feet
or less, and there was an offer of dedication. |s that
your --

A That's correct.

Q And you see that Rebecca -- it |ooks like
Rebecca signed it at the bottom --

A That's correct.

Q -- as the business owner?

Any problem fromyour perspective, in your
experience, with her signing as a CUP applicant, this
fornf

A No. The City is only interested in that
sonebody nade that representation. So there are only
two boxes, owner and agent. And so we just pick one
kKind of intermttently -- or indiscrimnately, owner of
t he busi ness, agent of the business, because the City is
not using this for anything other than the verification
of the 1,000 feet and 100 feet.

Q And they're going to get plans as well that
wll verify that?

That's correct.
All right. Let's look at the third form

Yes.

o >» O »

Ckay. That's called a Deposit Account
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Financially Responsible Party Form DS-3242. And we see
Rebecca Berry has signed that fornf

A That's correct.

Q What's the purpose of that fornf

A This formis who's going to be paying, because
you don't have to own the property to nake a
application. You just have to have authorization to do
that. But sonebody has to be responsible for paying,
and the Cty wants to know who that is.

Q From your perspective, any problemwth
M. Geraci being the financially responsible party
signing these forns?

A No.

Q Go to the next form please.

This is the ownership disclosure statenent.

A Yes.

Q Do you see that?

A Yes.

Q Have you seen -- first of all, tell the jury

what is the purpose of this forn®

A The purpose of this form fromthe Cty's
perspective, is to determne -- so that council nenbers
and pl anni ng comm ssi on nmenbers can have -- determ ne
whet her or not they have a conflict when they're voting
on a matter. So because these are fornms -- or these are
projects that will go before a hearing body, the
ownership is relevant because a council nenber can't

vote on a project if they are involved init. And the
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same with planning comm ssioners.
Q Do you see in the mddle -- can you pull it up
for nme, please.

Above Rebecca Berry's signature, there are
three boxes. One says owner. One says tenant/| essee.
And one says redevel opnent agent.

Do you see that on the forn?

A Yes.
Q And | apol ogi ze, your Honor, for not blowng it
up on the screen.

Are there any other boxes on the form above

Rebecca Berry's nane?

A No.

Q It's a preprinted fornf

A It is a preprinted form

Q And the box checked says tenant/| essee.

Do you see that?

A Yes.

Q And you're aware that Rebecca Berry was not a
tenant on the property?

A That's correct.

Q s there a problemfromyour perspective wth
t hat box bei ng checked on this fornf

A No.

Q Why not ?

A Again, the CGty's forns are limted. They have
two boxes, sonetinmes only three boxes. Also, the

redevel opnment agency al so doesn't nmake a whole | ot of
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sense for any applicant that would be applying or using
this form And so the City's nmain concern -- this has
come out in the planning conm ssion over the | ast
several nonths and council as well -- their main concern
Is to know whet her or not the person who is involved in
the project that's before themis sonebody that they
have a business relationship with and have taken nore
than $500 fromin the |ast year.
Q kay. And this formrepresents -- or
I dentifies Rebecca Berry as that person?
A That's correct.
Q And also identifies Cherlyn Cac, as you see on
the left-hand side of the forn®
A That's correct.
MR. VI NSTEIN:  Your Honor, |'d offer
Exhi bit 45.
MR. AUSTIN. No objection.
THE COURT: Any objection?
MR. AUSTIN. No objection.
THE COURT: Exhibit 45 will be admtted.
(Premarked Joint Exhibit 45, Email to Jim
Bartell from Abhay Schweitzer re Federal Bl vd.
MMCC - Conpl eteness Review, dated 11/14/16, was
admtted into evidence.)
MR TOOTHACRE: | think it already was.
MR. VEINSTEIN: She's going to reboot.
THE W TNESS: Ckay.
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BY MR VI NSTEI N:
Q Coul d you identify for the jury what Exhibit 45

A It's an email fromJimBartell and is CCd to
Larry Ceraci, nyself, and Rebecca Berry from Abhay
Schwei t zer on Novenber 14th, 2016, regarding the Federa
Boul evard MMCC conpl et eness revi ew.

Q Ckay. And so you're being notified about that
subject by M. Schweitzer?

A That's correct.

Q Al right. And that's to keep you in the | oop?

A That's correct.

Q kay. Explain to the jury what a conpl et eness
revi ew phase is.

A So because of the conpetitive nature of
marijuana outlets with only four being allowed per
district, the City took their step one process, which is
normal |y just giving them everything, and they
bi furcated it and nmade it 1A and 1B

And the conpl eteness reviewis 1A. And they go
in, and that's where the city | ooks to make sure that
It's in the proper zone, that it isn't in a district
that has already four permtted, that there's a set of
plans, a floor plan, a site plan, distance maps that the
packages put together before they ever do anything.

Q So they nmake sure the application is conplete
and that zoning is appropriate?

A That's correct.
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Q Al'l right. Normally, how | ong does that
conpl et eness phase take?

A Twenty-four hours to 10 days.

Q Ckay. In this case, howlong did it take?

A | do not know that answer.

Q Do you know when the application was
essentially hung up in the conpl eteness revi ew phase
until the zoning issue was resol ved?

A Oh. | -- the conpleteness review, the initial
steps -- so they started it. And then they just let it
sit because we didn't want it to be deni ed because
there's -- if there's conpetitors, then you have this
race over who got conpleted first, who paid first, who
did all of these processes first.

So in this particular instance, rather than
deny it at the conpl eteness check, | believe what they
did is they just let it sit until the zoni ng amendnent
was finalized.

Q Ckay. And that occurred at some tine after it
was passed on February -- on February 22nd, 20177

A That's correct.

Q When you get out of the conpl eteness review
phase, what happens next when you review an application?

A You gi ve them noney, and then they go and they
take it and they parse the application out to all of the
different disciplines. So sone will go to planning.
Then they'll go to traffic, go to engineering. And the

full review of the application starts.
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Q Ckay. |Is there any really review of the nerits
of the application prior to an application being deened
conpl ete through the conpl et eness phase?

A No.

Q Al right. Explain what -- you nentioned sone
of the disciplines. Explain what the various
di sciplines are, to the extent you can recall.

A So each -- they call them departnents in the
city, but they really are just desks sitting next to
each other. So think of themnore as a person than a
departnent. But you have a planner that |ooks at issues
|l i ke zoning and height restrictions and setbacks and
street wwdths and things |ike that.

You've got traffic engineers. That's another
discipline in traffic. And traffic wll determ ne
whet her or not there is sufficient egress and ingress to
the property, nmake sure that the sidewalk is there if
there isn't one and that you build it out.

Then there's engi neering, environnental
assessnment, which would be the environnental
determ nati on whether it needs to conply with the
California Environnental Quality Act or whether it's
exenpt .

There m ght be a couple others, but those are
the --

Q Once -- once you are in the review process,
what do these disciplines do?

A They wll basically redline or markup the plans
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and -- what's submtted. And then each discipline wll
provide a set of conmments as to what they want changed.
And then that will get back to -- in the summary form
back to the applicant, which will then junp through al
t he hoops that the city is requesting, and then
resubmt.
MR. VEINSTEIN. Ckay. |'d like to offer
Exhi bit 49, your Honor.
THE COURT: Any objection?
MR. AUSTIN. No objection.
THE COURT: Exhibit 49 wll be admtted.
(Premarked Joint Exhibit 49, Email to Abhay
Schweitzer fromJimBartell RE Federal Blvd -
Conpl et eness Revi ew corrections, dated 11/30/16,
was adm tted into evidence.)
BY MR VEI NSTEI N:
Q Ms. Austin, let nme know when you have had a

chance to review Exhi bit 49.

A Ckay.
Q Ckay. And have you seen this email before?
A Yes.

Q kay. And you were copied on it to keep you in
the | oop?

A That's correct.

Q Ckay. |I'mhighlighting the second paragraph
where M. Schweitzer states that the staff woul d not
support it since it's in a zone that does not allow
MVCCs.
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Do you see that?
A Yes.
Q Is that just confirmation of what you told us
earlier, that the application was sitting there and
woul dn't be processed through the conpl et eness phase

because of the zoning issues?

A Can you rephrase the question.
Q Sur e.
When did you receive this email ?
A It looks like I received it on Novenber 30th.

Q Al right. And was that consistent with your
recollection that this -- the application was being
processed through the conpl et eness phase because of the
zoni ng issue that existed?

A Right. The Gty was -- was conflicted as to
what to do.

W nmet with the Gty trying to get themto --
knowing that it was going to be corrected in the 1lth
code update or hoping that it would be, to not deny this
outright and continue to process it. And it just sat
there as they were trying to figure out what to do with
it.

Q Until the zoning issue was resolved in late
February?
A That's correct.

Q Al'l right. Now, this case involves a signed
docunent between M. Geraci and M. Cotton related to

t he purchase and sale of M. Cotton's property.
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Do you understand that?

A Yes.

Q Were you involved in the negotiation of an
agreenent that was signed on Novenber 2nd, 2016? In
fact, why don't | have you | ook at Exhibit 38. That's
al ready been admtted. That wll refresh your nenory.

A What nunber did you say?

Q Thirty-eight.

A No, | was not involved in that.

Q kay. And at sone point in tine after the --
t he zoning ordi nance was introduced to the Gty Council,
were you contacted by M. CGeraci in connection with

doi ng any drafting of the new agreenent?

A Yes, | was.
Q What happened?
A So I'"'mnot confident on the date. | want to

say it was around probably March, but | could be off by
a coupl e nonths here or there of 2017.

M. Ceraci called and said sonmething to the
effect of -- | don't want to give exact words. But it
was sonething to the effect of | amtired of being
extorted by Darryl Cotton. He wants nore noney and
nore -- nore interest than what we agreed to. So |I'm
going to -- | want to draft a new agreenent. And can
you do that for ne? And | said sure. W'IlIl put
somet hi ng together for you.

Q And did you get involved, then, in the attenpt

to draft a new agreenent to replace the original
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agr eenent ?

A Qur office did.

Q And it was an attorney in your office?

A That's correct.

Q Ckay. And were you the person that
communi cated with that attorney and that was the |iaison
with the client?

A That's correct.

Q Al right. Did M. Cotton -- Geraci tell you
what ternms he wanted in that new agreenent?

A He did. But | do not recall what they were.

Q Ckay. What did you do when you heard those
ternms from hinf?

A | gave themto an attorney in the office,
Arden Anderson, and said this is what we need done. W
need a new agreenent. Please draft.

Q kay. Would you put up Exhibit 59, previously
been adm tt ed.

So |l et me know when you have gotten to
Exhi bit 59.

A " m here.

Q kay. So Exhibit 59, that's a cover emil.

But | would like to |l ook at the attachnent behind the
emai |

A Yes.

Q Ckay. On the third page, there's the begi nning
of an attachnent.

A Yeah.
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Q And how long is that docunent -- howlong is
t he attachnent ?

A Sevent een pages.

Q Ckay. What is it?

A It's a purchase and sal e agreenent.

Q kay. And do you know who drafted that?

A It I ooks Iike our office drafted it.

Q Ckay. And was that the docunment that was
drafted in response to M. Ceraci's attenpt to draft a
new agreenent that he can present to M. Cotton?

A Yes.

Q Ckay. And the date on that enmail was

February 27th. Does that refresh your recollection as

to when M. Cotton -- or M. Geraci would have contacted
you?

A It woul d have been in February.

Q Ckay.

A Early February.

Q Ckay. Would you | ook at Exhibit 62, which has
previously been admtted.
A Yes.

Q (kay. And, again, that's another email with an

attachment --
A Yes.
Q -- let's go back to the attachnent.
A Correct.

Q And it starts on page 3 with side agreenent.

How many pages is that?
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A Six. It looks |ike six.

Q And do you recogni ze that docunent?

A Yes.

Q What is it?

A It is the second half of the purchase and sale
agr eenent .

Q kay. And, again, do you know who drafted this
docunent ?

A Qur office drafted it.

Q And was this, again, in response to
M. Geraci's request to try to put together a new
agreenent that he could negotiate with M. Cotton about?

A That's correct.

Q kay. Do you know if these agreenents were
ever signed?

A | do not believe they were ever signed.

Q kay. Did any conversation wth you and
M. Geraci ever say that he wanted to provide M. Cotton
with a 10-percent equity interest in the dispensary?

A No.

Q Did he ever tell you he wanted to provide
M. Cotton wth guaranteed nonthly distributions
of $10, 000 a nonth?

A No.

Q Did he tell you what the purchase price was?

A There was -- that -- that's these two
agreenents. W're going back several years here. But |

remenber it was -- it was going to be 800,000. But then
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for sonme reason, they needed to split it into two 400s.
Q Ckay. W'l change subjects briefly.
Do you know of a gentl eman naned Joe Hurtado?
A |*ve heard of himrecently.
Q There's a gentl eman by the nane of Joe Hurtado
that clains to have tal ked to you at a cannabi s
conference you were speaki ng about.

Do you have any recollection of that neeting?

A | do not.

Q It would have been in March of 2017. Do you
recal | speaking at a cannabis conference then?

A | don't. I'msure | was, but |I don't doubt
that. | just don't recall.

Q Ckay. So you don't doubt that you may have,
because you speak at a | ot of conferences?

A That's correct.

Q Al right. Wuld you have discussed with a
person not your client any details with respect to any
negoti ati ons you were assisting your client with?

A No.

Q kay. Did M. Geraci ever nention to you
anyt hi ng about a joint venture?

A No.
MR. WVEI NSTEIN: Your Honor, | believe that's
all | have. Thank you.

THE COURT: Al right. Cross-exam nation?
MR AUSTIN: Yes, your Honor.
V)
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(Cross-exam nation of G na Austin)
BY MR AUSTI N:

Q Good norni ng.

A Good nor ni ng.

Q Ms. Austin, you nentioned in direct that
you're an attorney in the field of cannabis regul ation.
Correct?

A That's correct.

Q And you woul d consi der yourself an expert in
that field?

A That's correct.

Q Have you ever testified as a cannabis expert?

A No. Let ne take that back. Not -- | have
been -- I've had trials where | -- where our office is

representing a cannabis client and | amthere as the
expert to provide background information to the Court
but not testifying.

Q Ckay. So -- all right. You haven't been an
expert in trials for background --

A Not as a designated expert, no.

Q On.  Not expert. Al right.

How | ong have you worked in the area of

cannabi s regul ati on?

A Alittle over six years.

Q As an expert cannabis attorney, do you have
clients that seek out your services to assist themin
obtaining permts to get licenses to operate nedical

outlet -- or marijuana outlets?

Page 46
www.aptusCR.com



© 00 N o o M W DN P

N NN NN NNMNNMNRRRRRRER R R R R
0 N o OO DN WNREPR O © 0 ~N O O M w N kL O

Transcript of Proceedings Geraci vs. Cotton, et al.

A Yes.

Q Do you also do cultivation facilities or
manuf act uri ng?

A Yes.

Q As a good attorney, one of the things you try
to do is figure out in particular if a client is
eligible for a marijuana |license permt before beginning
t he process. Correct?

A As a good attorney? Sure.

Q You are aware that certain people are not
eligible for or are barred fromobtaining certain CUPs.
Correct?

A Not at the city level, but at the state |evel,
yes.

Q At the state level. |s there anything that
coul d bar soneone fromthe city |evel?

A There m ght be. | haven't seen the -- they
have to run a LiveScan, which is a background check,
fingerprint simlar to what attorneys now have to do.
And the Gty doesn't -- hasn't denied anybody, and they
haven't said what they would be |ooking for. Presum ng
that it would be the same as what is at the state |evel,
but I -- we haven't seen anybody be denied. So |I'm not
sure.

Q On the state level, do crimnal convictions
prevent soneone fromobtaining |icenses?

A Very rarely. 1t would be felony and a crine of

nmoral turpitude.
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Q What if sonmeone has had illegal operations that
have resulted in a lawsuits on the property, illegal
princi pal s?

A So in different jurisdictions, it's different.
It's different. But if we're talking about the City of
San Diego -- the state only nmakes you wite a

rehabilitation plan. They don't preclude you from

operating. So you can have a m sdeneanor -- and you
have to disclose themall. So you have to discl ose
your -- if you've got a DU, if you had sone petty theft
as a teenager or, | guess, over 18, if you -- and we see

all of these things. And they sinply -- you discl ose
it, and then you wite a rehabilitation to the state,
and the state says, okay, here you go.

Q So does the Gty care if soneone has been
sanctioned for illegal commercial cannabis activity?

MR. VI NSTEIN: Objection. Vague as phrased.

THE COURT: Overrul ed.

THE WTNESS: Does the City care if sonebody
has been sanctioned? Yes and no because it just depends
on what that was. |If that -- if there was -- Urban
League had a perfect exanple. WIson had been
sanctioned for prior activity, and at the tinme when they
first started those back in 2009, there was a --
phrasing in the -- in the settlenent agreenent that said
you cannot conduct any cannabis activity unl ess anended
by the Court. And he was still awarded a dispensary.
And he ultimately did get it anmended, the -- the
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j udgnent or the stipulation anended to say no ill egal
cannabis activity.

So does the Gty care? | don't know howto
answer that.
BY MR AUSTI N:

Q Al right. So it would be fair to say that the
first goal of the regulating agencies in the city and
the state is to protect the community and keep these
types of individuals who had had illegal activity --
i1l egal cannabis activity going on, the goal would be to
keep the public safe?

A | don't understand that question. Can you
rephrase it?

Q No. Cancel that. Sorry. Strike that.

So on the 6176 property, M. Geraci's nane was
not used on the CUP application. Correct?

A That's correct.

Q And was the reason because of his tax business?
| s that what you were tol d?

A | don't know if | was told.

Q Were you given a reason why Rebecca Berry woul d
be used as the agent?

A | -- I don't recall if I was or if I wasn't.
|'mtrying to think back. | -- 1 -- 1 don't know if it
was his tax business or -- you know, every year things
| oosen up a little bit, and there's been a -- al ways

been a fear of federal enforcenent. And so | don't

remenber the exact reason right now.
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Q Are you aware that M. GCeraci has been

sanctioned for illegal cannabis activity on three

occasions for owning property in which illegal marijuana

princi pals were housed?

A No.
Q You' re not aware of that?
A No.

Q Did you do any type of -- actually, have you

worked with M. Geraci on any project other than the
6176 CUP?

A |"mnot sure | can answer that for client

privilege. | know he waived with regard to this. |If

sonmeone could instruct ne whether or not it's been
wai ved to everything, that woul d be hel pful.

MR. VEI NSTEI'N: Wi ved, your Honor.

THE COURT: |'msorry?

MR. VEINSTEIN. W will waive the privilege.

THE WTNESS: Ckay. Yes. | did work with him

on -- working on sone other |and use entitlenent
proj ects.
BY MR AUSTI N:

Q Were those narijuana rel ated?

A They were not.

Q So in the forms that we saw up on the board,
you said that Rebecca Berry's nane was all that was
requi red because the -- any CUP runs with the | and.
Correct?

A That's correct.

www.aptusCR.com
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Q So if Ms. Berry was M. Ceraci's agent,
woul dn't you say that in fact M. Geraci did have an
interest in the CUP?

A |"'msorry. The question is | would say that
M. Ceraci has an interest in the CUP because Rebecca
Berry was his agent?

Q Yes.

A Yeah. | believe that they were working
together to obtain the CUP.

Q So in Exhibit 30, which has al ready been
admtted into evidence, the first page, Part 1, it's
fine print. But three lines down, does it not say to
list -- and by the list it's referring to -- anyone --

THE REPORTER: Can the reporter hear that |ast
part again, and | ouder Counsel.
BY MR, AUSTI N:

Q kay. In Part 1, it refers to the ownership
di scl osure statenent. And three lines down, it says the
list nmust include the nanes and addresses of all persons
who have an interest in the property, recorded or
ot herwi se, and state the type of property interest,

I ncluding tenants who will benefit fromthe permt, al
I ndi vi dual s who own the property.

A Yes.

Q So after reading that, why does it seem
unnecessary to list M. Geraci?

A | don't know that it -- it was unnecessary or

necessary. W just didn't do it.
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Q But at sonme point, his involvenent woul d have
to be disclosed. Correct?

A Like | said, this -- the purpose of this form
Is for conflict of interests. And so at sone point --
and it happens all the tine -- the applicant isn't the
name of the person who's -- who's on the form And we
go to planning commssion. And the planning
conm ssioners have reviewed all the docunents. And they
woul dn't have seen M. Ceraci's nane. And had he known
one of them or had done work with one of them and they
woul d need to recuse, they would then be upset that it
didn't get listed on the form

Q Ri ght. That nakes sense.

So if M. Geraci has been sanctioned for
i1l egal cannabis activity --

MR. VEINSTEIN:  Obj ection, your Honor. May we
have a si debar?

THE COURT: The objection is sustained.

Next question. And the request for sidebar is
deferred at this tine.
BY MR AUSTI N:

Q On the state level, would M. Geraci's interest
have to be disclosed in his -- his involvenent with the
CcupP?

A Yes. At the -- when -- once the CUP -- if the
CUP had been issued and a state permt had been applied
for, then they're -- the state's rules are nuch nore

explicit as to what -- who needs to be disclosed as an
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owner and a financially interested party. But we didn't
get to that point.
Q kay. So as the main attorney on the CUP
application, you were involved in pretty nuch all
| mportant conversations?
MR. VI NSTEIN. (Object. Vague and anbi guous as
phr ased.
THE COURT: Do you -- do you understand the
guestion, M. Austin?
THE WTNESS: | think he's asking ne if | was
I nvol ved in every conversation.
THE COURT: Al right. The objection is
overrul ed.
Pl ease answer.
THE WTNESS: | wasn't involved in every
conversati on.
BY MR AUSTI N
Q Just the nost inportant ones that woul d have an
effect on the outcone?
A | woul d hope so.
Q Al right. And you're famliar wth Abhay
Schwei t zer ?
A Abhay Schweitzer, yes.
Q Did you ever have an enmil conversation with
M. Schweitzer asking that M. Geraci's nane not be
i ncluded in any of the applications?
A Maybe. | worked with Abhay on dozens of

projects. And this is several years ago. But maybe.
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Q And Exhibit 36, which | believe has already
been admtted into evidence --
THE COURT: Thirty-six has not yet been
adm tted.
MR AUSTIN. n.
THE COURT: Are you offering it?
MR AUSTIN:. Yes, if we could, your Honor.
THE COURT: Any objection to the adm ssion of
Exhi bit 367
MR. VEEI NSTEI' N:  No, your Honor.
THE COURT: Exhibit 36 wll be admtted.
(Premarked Joint Exhibit 36, Email to Rebecca
Berry from Abhay Schweitzer Re: Federal Blvd -
Site Plan and Fl oor Plan, dated 10/31/16, was
admtted into evidence.)
THE W TNESS: Ckay.
BY MR AUSTI N:
Q Ckay. On the first page, towards the bottom
the email dated Cctober 28th, do you recognize this?

A Yeah.

Q So it purports to be an enmail you sent to
M. Schweitzer.

A Yes.

Q So Item 1, as you have them nunbered, can you
read that.

A “I would like to" -- | think | neant file or
fill. I don't know. It's msspelled -- "in the tenant

and not the owner on Item No. 3. Cotton has | egal
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Issues with the City, and | don't want to see his nane
on the application unless necessary."

Q And what | egal issues were those?

A My understanding is that he had multiple
enf orcenent actions for illegal cultivation on site.

Q Was it nmultiple, or just one? Do you recall?

A | was told nultiple.

Q Ckay. |Is that a simlar reason why
M. Geraci's nane was kept off that fornf

A No. Like | said, |I didn't know anyt hi ng about
t hat .

Q Ckay. Are you famliar with the California
Busi ness and Prof essi ons Code 260577?

A Probably. It sounds like it's part of the
cannabi s regul ati ons.

Q Yes. | don't -- | don't know if you would |ike
to read the first paragraph of this to refresh your
recollection or if | can read this section in.

THE COURT: Wat's the exhibit nunber, Counsel?

MR AUSTIN.  What woul d be the exhibit nunber
on this?

THE COURT: Has that been marked previously as
an exhi bit?

MR. AUSTIN. It has not. Could we get judicial
notice of the California business code and
prof essions -- or Business and Professions Code.

THE COURT: Well, have you shown opposi ng

counsel that docunent? Wy don't you do so.
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MR VEINSTEIN. We've seen it. |It's part of
what we di scussed on Friday in terns of |odgenent. He
wants to show the witness the statute.

THE COURT: Al right.

MR. VWEINSTEIN. And I would ask that she be
given the statute in front of her to read.

THE COURT: Al right. So let's -- the next
exhibit in order is 281. Counsel, what's the nane of
the statute? B&P Code section what?

MR AUSTIN  26057.

THE COURT: Al right. And did you want to
show that statute to Ms. Austin to refresh her nmenory?

MR AUSTIN  Yes.

THE COURT: Al right. So we'll have that
mar ked next in order Exhibit 281.

(Premar ked Joint Exhibit 281, B&P Code

Section 26057, was marked for identification.)
BY MR AUSTI N

Q Are you famliar with this Code?

A Yes.

Q So in Subsection A it states that "The
licensing authority shall deny an application if either
t he applicant or the premi ses for which the state

i cense applied do not qualify for the |icense under

this division." Correct?
A Correct.
Q Al right. So although you' re not aware of any
sanctions against M. Geraci, if such a thing were in
Page 56
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exi stence, would he be barred fromhaving a |license
I ssued in his nane?

A No.

MR. VI NSTEIN: Objection. Belated objection,
your Honor.

THE W TNESS: Sorry.

MR, WVEI NSTEIN: Sane as before.

THE COURT: The objection is overrul ed.

THE WTNESS: No. Because this statute has to
be read in its totality. A says if this. And then
under B4, large Atells what you kind of crinmes they're
t al ki ng about.

BY MR AUSTI N:

Q Ri ght .

A So if there was a violent felony conviction,
whi ch nost of these have to do with noral turpitude,
then an applicant nay be denied for state |icensing --
or shall be denied for state |licensing. But we have --
| can tell you, because of the nature of the industry,
every person out there operating a | egal dispensary in
the City of San Diego has a prior conviction.

Q So if the state had an issue with M. Ceraci's
nanme, what woul d that process be to try and ensure that
he coul d acquire the |license?

MR. VI NSTEIN:  Qoj ection, your Honor. Vague,
irrelevant, since we're not tal king about a state
|icense. That's --

THE COURT: Sust ai ned.
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MR AUSTIN. Ckay. Moving on.
BY MR AUSTI N

Q You said you drafted sone proposed contracts
for M. Ceraci and Darryl Cotton. Correct?

A Yeah. Qur office did, correct.

Q And that was roughly March 20177

A That's correct.

Q Wre you aware of any prior contract between
M. Ceraci and M. Cotton?

A Yes.

Q What was contained in that contract?

A | don't knowif | had seen the contract. |
know that M. GCeraci told ne he had an agreenent with
Darryl Cotton. And, as | nentioned, Darryl was trying
to change it. And so he wanted ne to draft up sonething
new.

Q kay. So he had an agreenent with M. Cotton.
Was it in witing?

A | -- | understood it to be in witing. | don't
believe | had seen anything at the tinme we drafted this.

Q And when your office drafted this contract, did
you have any worki ng docunents to base the contract off
of ?

A What do you nean "wor ki ng docunents"?

Q Were you given any outlines, |Iike, of what the
terms of the agreenent were?

A No. | believe that was a phone call.

Q It's just a phone call fromM. Geraci?
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A That's correct.
Q So you devel oped this 17-page contract based

of f a phone call?

A Yes.

Q Ckay. You said there was two contracts.
Correct?

A There was the side agreenent. So it was a

purchase and sale for the property and a side agreenent.

Q What was contained in the side agreenent?

A |'d have to go back and look at it. Could you
tell me what exhibit nunber that was. As | said, ny
office drafted them | didn't personally -- |
super vi sed.

Q kay. Well, upon conpletion of the purchase
and sal e agreenent and the side contract, did you enai
those drafts to M. Ceraci?

A Yes.

Q Did you anticipate getting sone edits -- or
requests for edits or revisions?

A | don't know if | anticipated or -- or didn't.
| mean, the nornmal process with a client is you send
them over a draft and you walk -- or you explain to them
the key pertinent parts. And they say | don't want this
or | do want that. | --

Q Ckay. Did you in fact end up nmaking a second
draft, or your office, rather?

A | don't recall because Arden was the primary
person working on that. And so | don't recall if there
Page 59
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was sone mnor -- |'d be guessing.
Q kay. Do you knowif M. Cotton -- | believe
you testified -- and | didn't quite catch the answer --

do you know if M. Cotton or M. Geraci ever executed

t hose contract drafts?

A | don't believe so.
Q Ckay.
A And | say that because I don't have an executed

copy at nmy office. So |I'massumng that it didn't
happen. But they m ght have and not given ne a copy.
Q kay. Do you know why the 6176 CUP has not
been approved?
A Because it's within 1,000 feet of another one

t hat was approved.

Q Do you know who owns the one that was approved?

A Yes.

Q What is the nane of that individual?

A Aar on Magagna.

Q Have you ever represented M. Magagna before?

A Yes. But | will note that that's the end of
what |'mallowed to say because he has not waived the
privil ege.

Q Fair.

You weren't representing himon the conpeting
CUP, were you?
A No.
Q As a part of professional responsibilities in

California, you did do a conflict to check on
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M. Magagna before representing him Correct?

A | think | can fairly answer that yes.

Q So you wouldn't nake it a habit of representing
clients that have conflicting interests, would you?

A | do not make it a habit of representing
clients who have conflicting interests, no.

Q And if you did have clients with conflicting
I nterests, what -- what would you do?

A That's too hypothetical for ne to answer.

Every situation is very uni que.

Q But it is fair to say it would be unethical to
represent two clients with conpeting interests.
Correct?

A Yes.

Q For exanple, partially for the jury's
edification, it would be unethical if you had, say, a
wor kers' conpensation case and you were representing the
wor ker and the enpl oyer wanted to hire you. Correct?

A Sur e.

Q Are you aware of how long M. GCeraci's CUP
appl i cati on process took?

A Wll, it started in 2016. So it took quite a
bit of tine.

Q Are you famliar with the length of tine
M. Mgagna's CUP was bei ng processed?

A | know it started after M. Ceraci's.

Q Do you have a -- do you know approxi mately when
It would have started?
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A No. But I'msure -- | -- | believe that it --
that it went in -- we saw the notice of application
after the zone change.

Q So the notice of application, does that go out
to nei ghboring properties?

A It's posted on the GCty's website. W
nmonitor -- nonitor themdaily.

Q Ckay. Wuld it be fair to say it began in
20187

A | don't know. | don't know. |I'd have to see a
docunment to rem nd ne.

Q Initially, you said that you' ve done multiple
speaki ng events.

A Yes.

Q The first one you nentioned was the -- at the
Thomas Jefferson School of Law?

A That's correct.

Q And towards the end of your testinony, you --
you said you did not recall having a conversation with a
man named Joe Hurtado?

A That's correct. 1've been told about it. But
| don't know anything about it.

Q Is it possible that this alleged conversation
coul d have happened at the Jefferson School of Law
speech?

A This year, like a nmonth ago? No, | don't think
It happened a nonth ago.

Q Ch. GCh. In 20177
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A | think I did a presentation there in 2017 as
well. 1've done two or three there.

Q kay. | was going to ask you how many. Ckay.
Perfect.

And what was the nature of the speaking event
in 2017, if you recall, at Thomas Jefferson?
A | don't. It was cannabis related. | don't
know what it was about.
Q kay. When M. Magagna's CUP was approved,

that effectively termnated M. Cotton -- or
M. Ceraci's CUP application. Correct?
A Correct.
Q But is there an appeal process for that?
A So when -- so it's a two-step process. |t goes

to the hearing officer first, and then it goes to
pl anni ng conmi ssi on.

And so the hearing officer granted, | guess, |
think -- | think the hearing officer nust have granted.
And then M. Ceraci nust have appeal ed to the planning
conm ssion. And then the planning conm ssion would have
affirmed. And then that would be the end of it, unless
they wanted to litigate.

Q Are you aware of any, at least, prelimnary
attenpts, with the hearing officer or -- or anything
else that M. Geraci's team woul d have participated in?

A | was not involved. So |I do not know.

Q You were never approached regarding trying to

assist with that appeal, then, | -- | assune?
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A | was not involved, no.
Q kay. You've been involved with approximately
25 CUPs?

A In San Di ego?
Q In San Di ego.
A Yes.

Q Yes. How many of those were successful ?

A The majority of them | think -- so many of
these cane in after the fact while we were doing
conpliance. But we're working wth about 25 clients
here in San Di ego. There have been three in the Gty --
or two in the city proper of San Diego that have not
been approved that | worked on fromthe begi nning.

Q So you have roughly a 23 out of 25 success
rate?

A Yes. Not all of those | started in the
begi nni ng, though. So, | nean, | may be working with
themat the tail end of it. It may be comng in
currently to make -- keep their CUPs. There's a |ot of
different -- a lot of different things.

Q It's fair to say you were involved on the
Geraci CUP fromthe very beginning. Correct?

A Yes. Until your client sued ne, in which case
| stopped representing him

Q Al right.

MR. AUSTIN. | have no further questions.
THE COURT: Redirect?
MR. VI NSTEIN:  Just one question, your Honor.
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(Redirect exam nation of G na Austin)
BY MR VEI NSTEI N:

Q Busi ness and Prof essions Code 260 --
A Yes.
Q -- 57, is that applicable to nunici pal
i censes?
A No.
Q Is it applicable to state |icenses?
A Yes.
MR. VEI NSTEIN. Thank you. That's all, vyour
Honor .
THE COURT: Anything el se, Counsel?
MR. AUSTIN: No, your Honor.
THE COURT: May Ms. Austin be excused?
MR VEI NSTEIN:  Yes, your Honor.
MR. AUSTIN. Can she be subject to re-call?
THE COURT: Subject to re-call. Thank you very
much, Counsel. You're excused for the tine being.

Thank you very much.

THE WTNESS: Just for the Court's information,
| have hearings all --

THE COURT: That's fine. |If you want to step
down, we'll chat for just a nonent.

Ladi es and gentlenmen, we're going to take our
norning break at this tine. W're going to take a
recess for 15 mnutes. Do not formor express an
opi ni on or discuss the case until deliberations. W'l

be in recess for 15 m nutes.
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Al'l right. The jury has left the courtroom

Ms. Austin, you were saying?

THE WTNESS: On. | have hearings and neeti ngs
schedul ed the rest of this week. So if there's going to

be a re-call, | would need sone advance noti ce.
THE COURT: GCkay. So let nme go to defense
counsel. When did you project that you may want to

re-call Ms. Austin?

MR. AUSTIN. Potentially, it could be towards
the end of tonorrow.

THE COURT: End of tonmorrow? O we had tal ked
about plaintiff's case lasting until sonetine closer to
the end of this week. So has your estimte changed?

MR. VWEINSTEIN. No. Mne hasn't. | don't know
whet her he's going to cross -- | nean, he's going to
question his own client or reserve and question him
on -- and that wll affect how | ong ny case goes.

But right now, it's -- I'mexpecting it wll be
done by the end of business either Tuesday or Wdnesday
nmor ni ng.

THE COURT: Al right. So, Counsel, when you
say you reserve your right to re-call this wtness, the
earliest that you could he re-call her would be when you
begin your case in chief. Now -- so counsel's point is
a fair point. | thought we crossed this bridge next
week.

Do you intend to exam ne M. Cotton when he's

cal l ed next or reserve your right to exam ne hinf®
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MR. AUSTIN. 1'd like to reserve on M. Cotton.

THE COURT: Al right. So that may accelerate
how quickly the plaintiff's case in chief will nove.

So, | mean, I'm-- |'"menpathetic to
Ms. Austin's concern, that she's got lots of commtnents
stacked up this week. She's an awful busy | awer, as
all of you are.

But how do you expect her to re-call if you
can't give her sone notice? And she's entitled to
notice.

So, | mean, help us out here. And I'mtaking
the tine nowto do this while you' re present.

THE WTNESS: Thank you. | appreciate it, your
Honor .

THE COURT: Al right. So -- | had expected --
| et nme hel p.

MR. AUSTIN.  Yeah, yeah.

THE COURT: | had expected that you would be
presenting your case in chief in the next week.

MR, AUSTIN.  Ckay.

THE COURT: So the earliest it sounds |ike
either Ms. Austin is available or you'll be in a
position to re-call her would be early next week.

MR AUSTIN Al right.

CENTER: Maybe Monday or Tuesday. Now, so if
you want her to be re-called, then you need to
communi cate with her office to give her a date and tine

certain, if necessary, before you close your case in
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chief. And if we need to interrupt a wtness, we'll
accomodate Ms. Austin. The Court will be receptive to
t hat request.

But |1'm hearing her say she's not avail able the
rest of this week.

MR. AUSTIN.  Ckay.

THE COURT: So -- again, and if you say you
want to call her but she's not otherw se avail abl e,
we're not going to keep the jury waiting. So work this
out with her between now and whenever you do choose to
call her if you do. Al right?

MR, AUSTIN.  Ckay.

THE COURT: Ms. Austin, you're good to go.

THE WTNESS: Thank you, your Honor.

THE COURT: Now, | need to give ny staff sone
time off. We do have sone things to tal k about. But
we're not going to take that tine now So let's take
that 15-m nute break now.

(Recess from10:32 a.m to 10:46 a.m)

THE COURT: We've got all our jurors and
parties accounted for.

Counsel , your next witness wll be?

MR. VEINSTEIN. We'Il call Darryl Cotton under
776.

THE COURT: Good norning, M. Cotton. |If you
coul d please follow directions fromny deputy and clerk,

pl ease.
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Darryl Cotton,
being called on behalf of the Plaintiff/Cross-Defendant,

havi ng been first duly sworn, testified as foll ows:

THE CLERK: Pl ease state your full name. Spel
your first and |ast name for the record.

THE WTNESS: My nanme is Darryl Cotton,
Co-t-t-o-n. First nane is D-a-r-r-y-1I.

THE COURT: Al right. \Whenever you' re ready,
Counsel .

MR. VI NSTEIN:  Thank you, your Honor.

(Exam nation under 776 of Darryl Cotton)
BY MR WEI NSTEI N:

Q Good norning, M. Cotton.

A Good norni ng.

Q How ol d are you?

A 59.

Q Did you graduate hi gh school ?

A | went to the Lang Township St. lgnatius High
School .

Q When did you graduate high school ?

A It woul d have been ' 87.

Q And where is that |ocated?

A Chi cago.

Q Now, did you go to college?

A No. Some on-line courses but nothing that

i nvol ved nme going to an actual coll ege.

Q Ckay. You've previously held licenses fromthe
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State of California, California State Contractors
Li cense Board?
A Correct.
You had a general contractor's |icense?
| have.
You had an electrical contractor's |icense?
Correct.

> O » O

Q And you had a pavenent contractor's |icense.
|s that correct?

A Correct.

Q And are those licenses currently expired?

A Yes, they are.

Q And about how I ong ago did the | ast of those
| i censes expire?

A | believe | let themexpire in about 2008/' 09,
I n that nei ghbor hood.

Q So roughly 10 years ago or so?

A Correct.

Q Al right. Now, how have you earned a

living -- in what profession have you earned a |iving
since 20107
A Well, 1've always nmanaged to have a generator

busi ness through Fleet Systens, which is one of ny
conpani es that services generators. W're a Kohler
deal er.

From ny background being electrical, | also
devel oped a line of induction grow |ights called

I nda-Gro. And that's the conpany that manufactured the
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I nduction grow |ights. That's been since 2010.

Q kay. So let's talk about -- did you say Fleet
Systens?

A Correct.

Q OCkay. Are you still currently operating Fl eet
Systens?

A Yes.

Q Ckay. And that you said was a Kohl er deal er?
It's in the generation business?

A Power generation. Standby and auxiliary power,
enmer gency power systens, the design and repair and
mai nt enance of those systens.

Q And did you do that design and repair yourself?

A | have engi neers -- or had.

Q kay. Anybody work in that business besides
yoursel f currently?

A No.

Q (kay. And then you've al so said since about
2009 you have had a conpany call ed Inda-Go0?

A 2010 | began Inda-G o, using induction, the
Tesla technology, to utilize it in the artificial
horticultural grow |light industry.

Q Ckay. Are you currently doing that as well?

A Correct.

Q Do you have any enpl oyees currently working for
you besi des yoursel f?

A No.

Q Now, have both those busi nesses been operated

Page 71
www.aptusCR.com



© 00 N o o M W DN P

N NN NN NNMNNMNRRRRRRER R R R R
0 N o OO DN WNREPR O © 0 ~N O O M w N kL O

Transcript of Proceedings Geraci vs. Cotton, et al.

at 2010 at the property 6176 Federal Boul evard?

A Yes.

Q So explain to the jury what induction grow
l'ights are.

A In the artificial plant lighting situations,
you have to mmc the sunlight as best as you can.

Ni kol a Tesl a gave us these el ectrode-less lanps in the
| ate 1800s. And I found them fascinating. So we played
with different --

THE REPORTER: |'m sorry, can the reporter ask
the witness to sl ow down and back up sonme. Thank you.

THE WTNESS: So ny interest in induction grow
lights began with Ni kola Tesla's patents in the late
1800s for electrode-less lanps. And they last 10 plus
years. And they're very stable spectruns at | ow
wattage. M interest has always been to try to | ower
the wattage and increase plant performance.

My research and devel opnent at 6176 was al ways
based upon, you know, those netrics.
BY MR VEI NSTEI N:

Q Ckay. And then based on that research, you
actually manufactured -- designed and manuf actured these
I nduction grow |ights?

A Correct.

Q And you sell thenf

A Yes.

Q And you sell themon the Internet?
A

We sell themon the Internet and to deal ers.

Page 72
www.aptusCR.com



© 00 N oo o A~ W DN P

N N NN NNNRNNRRRRRR R RB R PR
© N O U0 A WNPRP O © 0 ~N O 0 M W NP O

Transcript of Proceedings Geraci vs. Cotton, et al.

Q And through dealers. Do you have a retai
establishnent at 61767
A | am not predisposed to retail. |'mnore

predi sposed to online sales and those people that are

qualified to put these systens in properly. | cal
those our -- they're like jobbers, if you will.
Q Did you do any of the installation on these

systens yoursel f?

A Power generation, | do. Not so nuch the grow
| i ghting.

Q And so these induction grow lights are used to
grow pl ants?

A Correct.

Q And they're capable of being used to grow
cannabi s plants?

A That is correct.

Q Wul d you explain to the jury what aquaponics
¥

A Aquaponics is a way of taking fish water and
recirculating it between the plants and the fish. So
anot her area that appealed to nme is water savings.
We're able to keep down to a 5 percent conpared to a
traditional crops way of feeding the plants. W only
use 5 percent of the water by recircul ati ng between the
plants and the fish. So it's a synbiotic relationship
bet ween t he two.

Q Ckay. Does that work together with induction

grow lights as well|?
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A It has in ny case. There's a nunber of
different grow |light technol ogies, but | have been --
until the last two years where | noved over into LEDs,
primarily interested in phosper-based | anps coupled with
our aquaponi cs systens, yes.
MR. VEINSTEIN:  Your Honor, | offer Exhibit 32.
THE COURT: Any objection?
MR AUSTIN: No objection, your Honor.
THE COURT: Exhibit 32 will be admtted.
(Premarked Joint Exhibit 32, CUP Conpl et eness
Revi ew - Phot ographi ¢ Survey submtted
10/ 31/ 2016, was admtted into evidence.)

BY MR WEI NSTEI N:

Q M. Cotton, they will be on the screen but also
In the books in front of you.

A Ckay. |'mthere.

Q So I want to have you -- Exhibit 32 is called
phot ographic survey. |'mjust going to use it to show
some pictures of your property so we can descri be that
to the jury.

A Ckay.

Q Wul d you go to page 3 of Exhibit 32.

Actually, let's start wwth page 2. Blowit up.

The first |look at Exhibit -- page 2 of
Exhi bit 32.

Do you recogni ze that as a diagram of your
property?

A | do.
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Q And does it purport to diagramyour property in
Its current state, that is, with the containers and
everything | ocated on the property?

A Yes, it woul d.

Q Ckay. And so on the left-hand side, it's in
dark outline, that's a building. Correct?

A Correct.

Q And currently, it has a sign on the front --
first of all, Federal Boulevard is to the bottom of that
drawi ng. Correct?

A Correct.

Q Al'l right. So there's a sign on that bottom
side of the building, and that says Fl eet Systens?

A Correct.

Q Al'l right. And then there are a nunber of
contai ners and sheds that are spread out throughout the
property that are depicted in the diagranf

A Correct.

Q Wul d you go to page 3, please.

Sadly, these pictures are not great, but it
should do the trick. Al right. So do you recognize
t he photograph that's on page 3?

A | do. That's ny property.

Q Ckay. And that's the building that we saw in
the diagramthat -- and the side of the building that
borders al ong Federal Boul evard?

A Correct.

Q And you have the Fleet Systens sign on top.
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Correct?

A Yes.

Q Al right. And Federal Boulevard is
essentially to the left of the photograph. Correct?

A Correct.

Q And it's running in that direction. It's
runni ng west. Correct?

A East/west, correct.

Q But the way we're facing, the photographer is
faci ng west?

A Correct.

Q Ckay. So if you were to cross Federal
Boul evard to the left or to the south, you would
eventually -- if you kept wal king, you'd eventually hit
the 94 freeway. Correct?

A If you were going north, you' d hit the 94
freeway.

Q Ckay. So |I'm backwards. |f you go the other
direction, you' d hit the 94 freeway?

A Correct.

Q Ckay. Would you go to page 7, please.
Al right. So that's, again, a photograph of your
property. This tinme, taken froma vantage point that's
sout h, looking north towards the property. Correct?

A Correct.

Q And Federal Boul evard runs between the edge of
that hill and where you see the Fleet Systens sign, it's

essentially -- because of the angle of the photograph,
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you can't really see it. Correct?

A You cannot see it.
Q But -- and that's 94 in the background?
A Correct.

Q Al right. Al right. So we've seen this part
of the building. How far -- does your property extend

all the way over here?

A | own the property to where you have the red
dot now. | rent the property to the right of the dot.

Q Ckay.

A | have two properties side by side. 6176 and

6184 Federal .

Q kay. So I'mjust going to take this -- and
that's 61847

A Correct.

Q And that's the property you own that you rent

out to sonebody?

A | rent that property. |'ve been there for over
20 years.

Q You rent it yourself?

A Yes.

Q s it owned by you?

A No, it's not.

Q Al right. And then the property you owmn is --
|'mgoing to generally outline it. You tell meif |I'm
correct. But it's essentially that's your property?

A | ndeed, it is.

Q Al right. So | wsh we had an aerial view
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But | didn't get one. So you've got some sheds in the
back or trailers?

A It's a 32-foot tractor-trailer bed. |It's just
a shipping container -- everything in there is portable
and noveabl e, yes.

Q So this is a portable shed of sone kind?

A That one is actually bolted down. But it's
what secures the flowering trailer, which is the trailer
you see standing up a little higher there.

Q kay. And to the street side of that, that's
a-- what is that?

A That's a small RV that nmy security guy stays

Q kay. And then what's this?

A That's a shi ppi ng contai ner and anot her
shi ppi ng cont ai ner.

Q And the green thing here is a shipping
cont ai ner ?

A Correct.

Q Ckay. Al right. Wuld you go to page 12,
pl ease.

So this photograph on page 12, that is a
phot ograph taken | ooki ng towards 94, standing towards
the front of your property, |looking north. Correct?

A Correct.

Q And we're on the inside of the property between
t he container and the building. Correct?

A Correct.
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Q So this is the green contai ner we saw before.
Correct?

A Yes.

Q And then behind it, but you can't see it, is
the trailer you told us about, the nobile -- the nobile
home, | can describe it as.

A There is an RV that ny security stays in.

Q Al right. And then this is the building over

A Correct.
Q Wul d you go back to page 2, please.
And t hese phot ographs depict the condition of
the property in its current state generally?
A Yes, it woul d.
Q Ckay. And so the diagramthen really is just a
di agram of what we've seen in the photos laid out in
diagramform Correct?
A Yes.
Q So that's a trailer. That's the RV you tal ked
about ?
A M1 hmm
Q Anot her bolted down container, and this is a
free-standing container. And then this is the building?
A Yes.
Q Al'l right. Thank you.
Do you know how many square feet it is?
A The property neasures 60 by 100. 6,000 square

feet total.
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Q Now, as you -- you're on your property at
the -- let's say the front of it, you know, com ng out
the front door of your building and you're | ooking south
across Federal Boul evard, what's across the street on
Feder al Boul evard?

A Vacant | and.

Q And then at sonme point is the | and not vacant
I f you continue south?

A There appears to be one parcel, and then beyond
that, south of that would be the first single-famly
resi dence.

Q Ckay. And so that -- where we saw that one
phot ogr aph, where you said that you couldn't see Federal
Boul evard, that was taken fromthat enpty parcel that

you nentioned?

A Correct.
Q In that case, |ooking north?
A Yes.

Q Now, have you had any tenants at the property
si nce 2009?

A | have.

Q Ckay. And when did -- when did you have
tenant s?

A In early 2016 | believe it was | had an
I ndi vi dual approach ne after one of nmy tours with the
151 farms. W were very open to that to explain to
people what it is we do there in terns of how all plants

are grown, not just cannabis but hops and everyt hing.
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W get a wide variety of things that come through there.
And this young man cane through there and said the only
thing you're mssing is a dispensary. So that tenant
ended up taking the front portion. [If you |ook at that
picture, it was only about 600 square feet that |
parceled off for him But that tenant occupi ed that
area as a nedical marijuana outlet.

Q Are you tal king about the area in front of
where the building is?

A Yes.

Q So this is not to scale, but it would be 600
square feet, roughly?

A A sliver of that property at the front.

Q kay. At the front, 600 feet at the front?

A Correct.

Q What was that person's nane?

A He went by Ray, but |'d have to refer to ny
notes. |I'mactually not allowed to tal k about the

conspiracy or any of those things under this |ine of
questi oni ng.

Q Ckay. Now, when was your first contact with
M. Ceraci?

A It woul d have been August of 2016.

Q Wien you -- you don't believe you had a
communi cation with himin July of 20167

A | believe he may have called nme in late July,
early August. | would have to refer to ny docunents.

Q Wul d you -- would you put up Exhibit 5 that's
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previously been adm tted.

You mght want to take a look at it in your
books.

A Which one is that, sir?

Q Exhi bit 5.

A kay. |'m here.

Q Al right. And why don't you take a ook at it
and et me know if you recogni ze those as text nessages
bet ween you and M. Ceraci?

A Correct. So it would have been sonme of our
earl i est exchanges.

Q Ckay. So there's one as early as July 21st.
Correct?

A Correct.

Q kay. And there's a photograph in that text.
|s that basil plants? What kind of plants are those?

A A conbi nation of nmedical cannabis. [|'mnot a
recreational cannabis activist. | never have been. [|I'm
wel | known to pronote nedi cal cannabis for the benefits
that it provides our patients.

Those are our lights, and those are vertica
panels that we were doing -- a lot of the R&D at the
time was involving space savings. So that was one of
our R&D projects.

Q Wul d you go to the next one.

So these other -- additional photographs that
you texted to M. Ceraci on or about -- later in July of
20167 We've got page 2.
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A
Q
A
t he shipp
t he back,
Q
property?
A
Q
or the on
A
Q
was as we
was to th
A
property.
Q
A
si de.
Q
A

i ne.

Q

Yes. July 25th, those were texted to him

And what are those phot ographs of ?

The nedi cal cannabis plants that are in the --
ing container -- or that trailer, actually, in
usi ng our lights.

So the trailer along the back edge of the

Correct.

Ckay. And is that the one that's bolted down

e that's on --

No. That one is on wheels.

Ckay. But there were two you nentioned. One

're facing the 94, one was to the |left and one
e right?

This one would be at the northern end of the

But east or west side?

It's on the north end, west side. Nor t hwest

So the longer trailer?

Correct. The one that pops up above the rip

So woul d you agree that you at | east had sone

text conmmunications wwth M. Geraci as early as July of

20167
A

Q

spoke abo

| woul d agr ee.
Ckay. Now, you don't really renenber what you

ut in your first call with him did you?
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A | have a pretty good recollection.

Q We're going to cone back to that, then. At the
tinme that you first spoke with him were you aware that
the -- there was a zoning issue with respect to
operating the medi cal marijuana consuner cooperative at
t he property?

A Coul d you repeat that.

Q Sure. Let nme go a different way.

At the tinme that M. Geraci first contacted
you, did he tell you he was interested in buying a --
your property to put a dispensary on it?

A He did.

Q kay. And he told you he was interested in
obtaining a CUP for the dispensary?

A He did.

Q Ckay. And at the time, you knew that a

di spensary -- the area was not zoned for a dispensary.
Correct?
A There was conflicting information comng to ne.

| had the tenant actually get shut down for running the
i1l egal dispensary. Wen | found out it was not
properly permtted, he had wanted to reopen. | wouldn't
let him But that opened up this Pandora's box of
cannabi s regul ati ons, which until that tenant and that
property getting shut down for that, | wasn't aware of
all of the land use regulations requirenents that go
into this. M. Geraci and | discussed that during the

first call.
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Q Right. So I think it was April of 2016 but
before you talked to M. Ceraci, the police executed a
search warrant at the prem ses. Correct?

A Correct.

Q And they seized itens and nade arrests rel ated
to your tenant?

A Correct.

Q Ckay. And -- and then you -- the Gty, then,
W t hout warning sued you in an action. Correct?

A That is true.

Q And sued your tenant?

A Yes.
Q kay. And at that -- and they essentially
all ege that you did not have a permt or the -- there

was not a permt to operate a dispensary at the
| ocation. Correct?

A Correct.

Q So you at | east knew at that point in tine
there was an issue as to whether or not the -- a CUP
needed to be obtained. Correct?

A | knew for a fact the CUP had to be obtained
when ny tenant noved in because he told ne he had the
skills, background to do that.

Q Ckay. But you -- but he never got a CUP?

A He never followed through

Q Ckay. And you were uncl ear about the zoning?

A There was conflicting information as Ms. Austin

testified to, that the IB-170 formsaid it was a legally
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acceptabl e place to apply for the conditional use
permt, but then deeper in the nunicipal codes, it
contradi cted that and said, no, it was not. So it took
the awsuit, ne being sued to start devel opi ng an
under st andi ng of what was at stake here.

Q kay. And these things happen with the --
essentially, the action against the illegal dispensary,

t hi s happened all before M. Geraci contacted you?

A Correct.

Q Al right. Now, did you tell themin your
initial conversations that you didn't think the property
was eligible?

A | did.

Q kay. And why did you think it was not
el i gi bl e?

A Because of the conflict between the initial
formthat you see when you go up to pay for a CUP
permt, it says it is. But deep wthin the Mnici pal
Code, it contradicts that information and says that it
iIsnot. So |l was left with that, and | shared that with
himinstantly.

Q And did he indicate to you that he had hired a
team including the |obbyist, JimBartell, that was
going to attenpt to resolve that zoning probl enf

A He told ne he had the professional and personal
rel ati onships to resolve that, yes.

Q Did he tell you he had them or did he tell you
M. Bartell did?
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A No. He told nme he had them

Did he mention JimBartell?

No, he did not.

When did you first |earn about JimBartell?

Mont hs and nonths | ater.

O >» O >» O

When you say "nonths and nonths later,"” what is
your best estimate of when you | earned that?

A Per haps 90 days | ater.

Q So not until, like, Cctober, at |east Cctober
of 20167

A | would put it nore |ike Novenber/ Decenber.

Q And as the -- as your estimte of when you
first |earned about JimBartell. Correct?

A Coul d you repeat that, please.

Q Yeah. That's your estimate -- Novenber,
Decenber 2016 is your estimate of when you first |earned
about JimBartell?

A Correct.

Q Ckay. And had you -- did you at sone point in
tinme | earn about Abhay Schweitzer?

A | | earned about Abhay Schweitzer very early in
our process because he was the focal point for all
t hi ngs engineering and architecturally related on the
Geraci team or team Ceraci.

| was also told that many of the contracts and
t hi ngs we were working on would cone through his I|egal
advi sor, G na Austin.

Q Ckay. So you were introduced to Gna in terns
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of their nanmes early on?
A Yes. Wthin the first neeting.
Ckay. Had you heard of M. Schweitzer?
| had not.
Had you heard of G na Austin?

| may have heard of her, but | didn't really

> O >» O

know much about her.

Q Now, at some point, did you have an initial
face-to-face neeting with M. Geraci?

A | did.

Q Wien was t hat?

A | want to -- | would have to refer to ny
records here, but I"'mgoing to think within the next 30
days. W net at his office.

Q Ckay. Do you believe that was on
Sept enber 20t h of 20167?

A | would defer to that date, yes.

Q Ckay. |If you look at Exhibit 5, and if you go
down to the text, |ook down to the text nessages for
Sept enber 20th, 2016. Let me know if that refreshes
your recollection as to when that first neeting was.

A Page 27?

Q Just keep going. They're in chronol ogi cal
order to Septenber 20th of 2016.

A Ckay. On page 5, it does in fact confirm our
1 o' clock here today.

Q Does that refresh your recollection as to when

you had the first face-to-face neeting?
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A | would defer to that, yes.

Q kay. And was the next tinme you nmet with
M. Geraci face to face on Novenber 2nd, 20167

A | wouldn't say that was the next tinme. There
were opportunities to neet at his office between July
and Novenber .

Q Do you recall neeting himat his office between
July and Novenber?

A There were several --

Q |"msorry. Septenber 20th, 2016, your initial
nmeeti ng, and Novenber 2nd, 20167

A | don't renenber how many tines, but there were

ot her occasions that | nmet himat his office.

Q Now, is it correct that -- you've seen the
ownershi p disclosure statenent. |It's dated
Oct ober 31st, 2016.

A | have seen it, yes.

Q And you signed that at M. Geraci's office.
Correct?

A | did.

Q Do you have any specific recollection of
meetings wth M. Geraci face to face other than on
those three dates, Septenber 20th, 2016, October 31st,
2016, and Novenber 2nd, 20167

A | don't renenber the exact dates. Sonme of them
were sort of informal. There were opportunities that |
had to sign docunents that allowed for the county -- or

his teamto access county records. And then there were
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sonme di scussi ons about how our joint venture would be
f or med.

Q kay. Now, you -- between your initial contact
wth M. Geraci in July of 2016 -- at |east, that's when
the text nessages were --

A M hmm

Q -- and your first face-to-face neeting with
him were you providing himwth access to your property
so people that were on his teamcould start doing due
diligence with respect to the feasibility of the
property for a CUP?

A | was.

Q kay. So you allowed a civil engineer to cone

on the property. Correct?

A | did.

Q In fact, somebody to do the draw ngs that we
saw as -- on the topographic survey that was exhibit --

A He had -- he had free access to noni nvasive

desi gn and engi neering work that he needed to do for the
CUP.

Q Right. So you allowed himon the property to
take neasurenents and do things he needed to do to
prepare things for a CUP?

A Correct.

Q And during that tine period, between your first
contact with himand this first face-to-face, you had
di scussions with himabout the zoning issues. Correct?

A Those were sone of our discussions, yes.
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Q Al'l right. But during that tine, there were no
t ext nessages about terns of potential purchases. |Is
that correct?

A No. W decided to do a Googl e share docunent
that | created, which in that folder contained two
drafts of what would, | believe, cover our
under st andi ng.

Q Vell, we'll get -- we'll get there. But al
| "' masking you is between the first neeting -- or first
contact in July of 2016 and your first face-to-face
meeting on Septenber 20th, 2016, there aren't any text
nessages that reflect discussions about the terns of a
potential purchase, are there?

A There are no text nessages that discuss terns.

Q And there are no emails as well that discuss
the potential ternms of a deal during that period of
tinme?

A Not that | can recall

Q You met with M. Geraci face to face on
Sept enber 20th, 2016. Correct?

A Yes.

Q And at the conclusion of that neeting, you told
hi m you wanted to send hima proposal -- docunents that
woul d be a proposal for potential purchase of the
property fromyou. Correct?

A What date are we tal king?

Q After -- after the Septenber 20th, 2016

face-to-face neeting, you told himyou wanted to send
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himwitten proposals with respect to the purchase of
t he property?

A That is correct.

Q Ckay. So would you bring up Exhibit 9. I'd
offer -- it's already been admtted. Just bring up
Exhi bit 9?

THE COURT: Exhibit 9 has not yet been
admtted.

MR. VEINSTEIN. My mstake. | had it witten
down.

So |'d offer Exhibit 9.

THE COURT: Any objection?

MR. AUSTIN. No. No objection.

THE COURT: Exhibit 9 will be admtted.

(Premarked Joint Exhibit 9 was previously

admtted into evidence.)
BY MR VEI NSTEI N:

Q So follow ng that Septenber 20th, 2016 neeting,
you sent this emanil on Septenber 26th, 2016 that says
Darryl Cotton has invited you to contribute to the
foll owm ng shared fol der

Do you see that?

A | do.

Q Ckay. And in that, did you put docunents you
want ed to consider?

A | did.

Q Ckay. Wiy don't you go to Exhibit 10. You can

l ook at it in your book if you need to as well,
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M. Cotton.
s this docunent a docunent you sent to himin
that shared fol der Septenber 24, 20167?

A It is.
Q And you prepared that docunent?
A | did.

MR. VEINSTEIN. Ckay. And -- your Honor, may
we have a qui ck sidebar

THE COURT: Ladies and gentlenen, I'mgoing to
talk to the |awers for just a nonent. |If you want to
stretch, feel free to do so.

W'l | be right back.

(Si debar held and not reported)

THE COURT: Al right. Thank you for your
patience, |adies and gentlenen.

Al'l right. So, Counsel, please continue.
BY MR VEI NSTEI N:

Q M. Cotton, there was a -- to your
recol l ection, there was a second docunent in that shared
f ol der?

A Correct.

Q Call ed a neno of understandi ng?

A Correct.

Q Wth the sane date.

Over lunch break, we'll tag it as Exhibit 11.
But | only have the one copy. | can't showit to the
jury yet. Do you have a copy available to you?

MR AUSTIN. | do.
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THE WTNESS: | do -- | do not.
MR. VEINSTEIN. My | approach, your Honor.
THE COURT: You bet.
MR. VWEINSTEIN. W're going to showit to you
| ater, but | at |east want to --
THE WTNESS: Thank you. Ckay.
BY MR WEI NSTEI N:

Q Now, M. Cotton, the -- the docunent | just
showed you we're going to have marked as Exhibit 11 over
the lunch hour, is that the subcontracted docunent t hat
was in that shared fol der?

A It was.

Q kay. Do you have a receipt that shows that
that fol der was opened?

A The netadata informationis -- will be in 11.
When you stanp it, you'll see it there.

Q Oh, | see. GCkay. Al right. So the |last page
of Exhibit 11 has got netadata printed out. Correct?

A Correct.

Q Al right. So it looks like it was -- even
though it was dated Septenber 24th, it was nodified in
sonme way on Septenber 25th and included with the enai
on Sept enber 26th?

A Correct.

Q Al right. But this is the -- one of the two
docunents that you sent to M. Geraci on Septenber 26th,
20167

A Correct.
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Q Is it your contention that M. Geraci has
agreed -- had agreed on or prior to Novenber 2nd, 2016
to all the ternms and conditions in those two docunents?

A He had.

Q And so we're going to call those working
docunents. That's a termyou use. Correct?

A Fai r enough.

Q Ckay. And it's your testinony that you had an
oral agreenment with M. Geraci as of Novenber 2nd, 2016
that contained all of the terms and conditions in those
wor ki ng -- two working docunents. Correct?

A Coul d you pl ease repeat that.

Q Sure. As of Novenber 2nd, 2016, is it your
testinony that you had an oral agreenment with M. Ceraci
to sell the property to himon the terns and
conditions -- terns and conditions stated in those two
wor ki ng docunent s?

A Correct.

Q And so over the course of this litigation,
you've -- well, strike that.

You have at tinmes referred to having over 30
terms and conditions in your agreenent with him
Correct?

A | don't recall ever saying that. | would defer
to the two working docs. Those were outlining
everything that we had di scussed.

Q Ckay. And so all the way back on
Sept enber 24th, 2016, you had set out in witing what
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t he agreenent was going to be. And then between that
point in tinme and Novenber 2nd, he agreed to all those
t hi ngs?

A He had.

Q Ckay. Now, did he ever sign either one of
t hose wor ki ng docunents?

A No, he did not.

Q Al right. Wuld you put up Exhibit 24
again -- I'm-- 10 again. Highlight paragraph 4.

So as of the tinme you net on Novenber 2nd,
2016, M. Ceraci had agreed that upon signing this
agreenent, he was going to pay Inda-Go $200, 000?

A Upon execution of that -- of this contract, in
lieu of the final contract that was being prepared by
his attorney, this is ny understanding of what we had
di scussed. We were going to split it into two
400, 000-dol I ar parts. And he woul d make those paynents,
under this particular services agreenent contract,
$200, 000, and then the bal ance 200,000 within 30 days of

notice to vacate.

Q Right. So it was a total purchase price of
800, 000. Correct?
A Correct.

Q Split into two 400, 000-dol | ar segnents.
Correct?

A Correct.

Q Ckay. And then with respect to the agreenent

that was going to be for the relocation of Inda-Go,
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t hat 400, 000-dol | ar portion of the agreenent, he was
supposed to pay $200, 000 upon signing of that agreenent.
Correct?

A Correct.

Q And then he was supposed to pay you in
connection with the other 400,000, he was supposed to
pay you in addition to that according to that services
agreenment 10 -- a 10-percent equity interest in the
di spensary as well as 10, 000-dol |l ar distributions?

A Are you referring to paragraph 1? Because that
gets into the 10 percent. As far as the balance of the
200, 000, that woul d have been due once the draw ngs had
been conpleted. | would maintain the property until
such tinme that he was ready to construct. And then |
woul d nove out. He is a Realtor. So | deferred to his
opportunities to provide nme another property. This is
one of the reasons we split it into tw parts.

Q kay. But part of that agreenent was to pay
200 grand upon signing one of those docunments. Correct?

A Correct.

Q Ckay. And he was going to give you
a 10-percent equity position in the new |icensed

di spensary based on the services agreenent. Correct?

A Correct.
Q Whi ch was t he second docunent ?
A The nmenorandum of understanding is the second

docunent. You're currently on the service agreenent.

Q There are two docunents. It doesn't really
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matter the order. One is the service agreenent, and one
s the MOU?

A Correct.

Q And one of those is Exhibit 10 and what we are
going to mark as Exhibit 117

A Correct.

Q So if we want to understand what the oral
agreenent was that had been made between you and
M. Geraci on Novenber 2nd -- or as of Novenber 2nd,
with he would just | ook at those two docunents, and they
woul d give us those terns?

A Correct.

Q Now, we've already established you didn't sign
them Do you recall neeting with himon Novenber 2nd to
sign a witten docunent?

A | do.

Q (kay. Before we get there, would you go to
Exhi bit 30, please. | believe that's been admtted.

A Ckay.

Q Have you seen Exhibit 30, the ownership

di scl osure statenent?

A | do.
Q Ckay. And on the left-hand side in the m ddl e,
the space for you that has your address, lists you as

the owner, and has your signature. Correct?

A Correct.
Q You signed that on Cctober 31st, 20167
A Yes.
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Q In his office?

A | did.

Q Do you recall whether you actually nmet with him
when you signed it?

A He was in the office when |I signed this.

Q kay. Do you know whether Ms. Berry, whose
signature is to the right of yours on that docunent,
whet her she had signed the docunent before you did?

A My best recollection is it was already signed.

Q kay. That's your recollection today?

A Yes.

Q But before -- M. -- is it M. Geraci who asked

you to sign this fornf
A Yes.
Q And before you signed the form he told you

that Ms. Berry was going to act as his agent or his

assignee for purposes of submttal of the CUP, didn't

he?
A He did.
Q And you signed the ownership disclosure

st at enent . Correct?

A Correct.

Q You read the formbefore you signed it?

A | gl anced over it.

Q Well, you read it, didn't you?

A | glanced over it. | didn't read it in detail.

MR. VI NSTEIN:  Your Honor, I'd |ike to | odge

this transcript and then read fromit.

www.aptusCR.com
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THE COURT: Al right. You may read from
there, Counsel. Are you just going to read fromthe
transcript?

MR VEINSTEIN. 1'mgoing to read fromthe
transcript.

THE COURT: What's the date of the transcript?

MR VEINSTEIN. It's May 14th, 2018.

THE COURT: And what's the page and |ine?

MR. VEINSTEIN. It is page 96, line 15 through

17.

THE COURT: Al right. Just give ne one
monent .

Al right. Folks, Counsel is going to read
froma docunent called a deposition. |'mgoing to read

you what a deposition neans. Sone of you may be
famliar with it. Just in case you don't, Counsel, |'m
going to read Jury Instruction 208.

A deposition is the testinony of a person taken
before trial. At a deposition, the person is sworn to
tell the truth and is questioned by the attorneys. You
must consi der the deposition testinony that was
presented to you in the sane manner -- I'msorry -- in
the same way as you consider testinony given in court.

Al'l right. Counsel, please read.

MR VEINSTEIN. Question: D d you read the
form before you signed it?

Answer: | did.
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BY MR WEI NSTEI N:

Q Now, you also read Part 1. |If you can put up
Part 1.

You also read Part 1 where it tal ks about the
list of persons that nust sign, and it nust include the
nanmes and addresses of all persons who have an interest
in the property. |Is that correct?

A | did.

Q And you understood at the tine you signed this
that it needed to be signed by both you and Ms. Berry,
the applicant, because she had to have an interest in
the property -- strike that. Let ne ask it again.

Did you understand at the tine that you signed
this that it needed to be signed by both you and
Ms. Berry because the applicant had to have an interest
In the property in order to be able to pursue the CUP
application?

A | go by the underlined section, which stated a
sighature is required of at |east one of the property
owers. And at the tine, | was the property owner. |
was not going to hold the CUP. That was going to be the
assi gnee Rebecca Berry.

Q So you didn't consider yourself the property
owner as of that date?

A | did.

Q Ckay. So you understood that she had to sign
as the applicant because the applicant had to have an

interest in the property. Correct?
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A As a tenant | easee, yes.

Q And you understood, at |east as of the tine you
signed this, that Ms. Berry was going to have an
interest in the property as an agent of M. CGeraci once
the agreenent was entered into between the two of U S
I n connection with the sale of the property?

A Correct.

Q Now, as of this date, M. Geraci had inforned
you t hat Abhay Schweitzer was the person he had enpl oyed
to process the CUP application and that M. Schweitzer

had done this type of work on other nedical marijuana

principals. 1Is that correct?
A Correct.
MR. VEINSTEIN. 1'd like to show the w tness

Exhibit 38 that's been previously admtted.

Al right. Wile Ms. Kulas exits out and
reboots, M. Geraci, do you have Exhibit 38 before you
In the book?

THE WTNESS: | do.
BY MR VEI NSTEI N:
Q Have you seen that before?
A | have.
Q And you signed it on Novenmber 2nd, 20167?
A | did.
Q And you did that -- you signed that before a

notary. Correct?
A Correct.

Q And it was about at 3:05 in the afternoon?
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A Yes.

Q Now, the neeting at which you signed this
document marked as Exhibit 38 | asted about 30 m nutes.
Didn't it? |Is that your best estimate?

A | don't agree with that. | think it was very
short and sweet. | cane in, signed, got ny noney, and
left.

MR VEINSTEIN.  Your Honor, I'd like to read
fromthe wtness's deposition again.

THE COURT: Page and Ii ne.

MR. VI NSTEIN: Page 51, line 14, through 52,
line 2 -- I"'msorry -- line 1.

THE COURT: Line 1. And sane date, by the way?

MR VEINSTEIN. Yes. One --

THE COURT: \Whenever you're ready.

MR. VEINSTEIN:. Question: Take a | ook at
Exhibit 6 and let ne know if you' ve seen that before.

| have.

And what's Exhibit 67

It represents a docunent that was signed on
11/ 2/ 16 between Geraci and nyself.

Question: And where was it signed?

Answer: M. Ceraci's office.

Question: How long did you nmeet with him at
the office on the day you -- he signed that?

How |l ong did that neet -- | --

Answer: | did.

Question: How long did that neeting | ast?
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" msorry.
How | ong did that neeting take?
Answer: Thirty m nutes.

BY MR WEI NSTEI N:

Q Now, why -- at that neeting on Novenber 2nd,
2016, you didn't just sign the two working docunents you
told us about, did you?

A The wor ki ng docunents were not the subject of
t hat neeting.

Q Wasn't that the agreenent that you had reached
as of that date?

A It was.

Q kay. And so you didn't go to that neeting to
sign an agreenent?

A VWhat | went to that neeting for, the way it was
described to me, is | was going to get sonmething in
witing that constituted a receipt that gave him
assurances he wasn't wasting his tine with nme until such
time that the final contract was delivered to ne and
I ncorporated those terns and conditions as noted in our
9/ 24 wor ki ng docs.

Q So your only reason to go to that office to
sign that docunment was to get $10,000? Correct?

A And gi ve himassurances that we had a sale
price of $800,000. It was not a fully integrated
contract at that point.

Q Did you know what the word "integrated" neant

at the tine?
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A | did.

Q kay. So is that a word you used with himin
your conversation?

A Not really because there was a sense of trust.

Q When you -- as of Novenber 2nd, 2016, when you
signed Exhibit 38, you -- your testinony is you had this
ot her oral agreenent with himthat contained --

THE REPORTER: |I'msorry, can | hear a little
bit slower. That contained --
BY MR WEI NSTEI N:

Q -- the ternms and conditions contained in those
two wor ki ng docunents from Septenber 24th, 20167?

A So ny understanding on the 11/2 neeting was
that his attorney, G na Austin, was using the working
docs to incorporate into a California real estate
contract and there would be a fully bl own proper
contract issued by her that we could enter into. This
was nore or |ess a receipt.

Q As of Novenber 2nd, 2016, did you -- did you
bel i eve you did not have a binding agreenent with
M. Geraci until M. Austin drafted the docunents
contained in the two -- the terns and conditions in
t hose two wor ki ng docunent s?

A | did not. The fact is that she sent ne sone
drafts that incorporated al nost none of the terns that
were in those working drafts.

Q So as of Novenmber 2nd, 2016, it was your

under st andi ng you didn't have any binding agreenent with
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M. Ceraci until a signed agreenent was signed by both
of you?

A That is correct.

Q Ckay. And what you signed on Novenber 2nd,
2016 wasn't the agreenent as far as you understood it?
A That was not the agreenent that woul d have

i ncorporated all the terns that we had di scussed.

Q So as of Novenber 2nd, 2016, in your view, to
your understandi ng, you had no agreenent that was
binding wwth M. Ceraci?

A Not until such time that | had the final
contract docunents, correct.

Q And those final contract docunents were never
signed. Correct?

A They were not.

Q So you never, to your understanding, ever had a
bi ndi ng agreenent with M. Geraci for any of the terns

and conditions of this oral agreenent that you described

to us earlier. |Is that true?

A | woul d not consider this a binding contract,
no.

Q I"'mreferring to your -- your agreenent. You

had no agreenent with him Correct? Let's --

A None.

Q Right. Put this one aside because | understand
that wasn't an agreenent to your understandi ng.
Correct?

A Correct.
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Q So what you're telling us is that as of
Novenber 2nd, 2016, you had no binding agreenent with
himto sell your property to hinf

A | don't see this as a binding agreenent. So,
no, | did not have a binding agreenent.

Q And you never ended up having a binding
agreenent with him to your understandi ng, because no
ot her docunents were ever signed. Correct?

A Correct.

Q Now, when you -- when you got to M. GCeraci's
of fice on Novenber 2nd, 2016, is it your testinony that
t he docunent had al ready been entirely drafted on
M. Ceraci?

A It had.

Q And you were there for 30 mnutes. W've
established that. Correct?

A On the outside of that tine franme, possibly.
But | recall it being probably half of that maybe --
Well, certainly your best recollection --

At the tinme | ended up.

O > O

Let nme finish.
That was certainly your recollection when you
gave your deposition back in May of 2018. Correct?

A Correct.

Q Now, you had sone discussions wth hi mabout
t he docunent that's marked as Exhibit 38. Correct?

A Not really.

Q Didn't you discuss -- didn't you testify in
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deposition that you di scussed a nonrefundabl e deposit of
$50, 000?

A | don't recall if that was done on 11/2. But
things that also had to be agreed to between us was who
was going to pay for the CUP and whether or not that was
a refundabl e $10, 000.

Q kay. And those things were discussed either
at the neeting or before the neeting. Correct?

A Bef or e.

Q And you signed this docunent w thout
nodi fication. Correct?

A Correct.

Q You didn't ask himto revise any of the terns
and conditions, did you?

A No, | did not.

Q Ckay. You -- at that neeting, you did discuss
t he 50, 000-dol I ar nonrefundabl e deposit. That is your
recollection. Correct?

A Most definitely.

Q Ckay. But you did not ask himto change that
In the agreenent marked as Exhibit 38, did you?

A | did not.

Q Now, you see the first word in the docunent, it
says "Agreenent"?

A Yes.

Q You did not question the use of that word at
the tinme of your neeting, did you?

A No, | did not.
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Q You di d have discussions with himthat you
m ght be selling their property to an assignee rather
than to him Correct?

A Yes.

Q Ckay. So we look at the first word of the |ine
of the docunent. It says agreenent between Larry Geraci
or assignee and Darryl Cotton.

Do you see that?

A | do.

Q And what you are discussion with himwas about
the possibility that ultimately the buyer that was sold
the property mght be an entity that he owned and
control |l ed?

A Correct.
Q Read -- if you read paragraph -- the next
paragraph -- 1'll call it paragraph 1. It says "Darryl

Cotton has agreed to sell the property | ocated at 6176
Federal Boulevard, California, for a sumof $800,000 to
Larry Geraci or assignee on the approval of the
mari j uana di spensary" -- and then in parens -- "CUP for
a dispensary," close parens.
Do you see that?

A | do.

Q And at the tinme you signed that, that was a
true statenent. Correct?

A Yes.

Q And it was true because 800,000 was the

cumul ative price that you had agreed to pay -- to be
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paid for the property?

A The cumul ati ve between both drafts, yes.

Q And you received that day $10,000 in cash from
M. Ceraci. Correct?

A | did.

Q Did you have any di scussi on on Novenber 2nd,
2016 about the |l anguage in the next paragraph that says,
"$10, 000 cash has been given in good faith earnest
noney"? And then these are the words I'minterested in
“to be applied to the sales price of 800,000 and to
remain in effect until the license is approved.”

Do you see that?

A | do.

Q Did you have any discussions at that tine of
that neeting about the | anguage remaining in effect
until the license to be approved?

A No, we did not.

Q But you understood at the tine you signed
Exhibit 38 that the $800, 000 would be the sales price if
the CUP |icense was approved?

A Correct.

Q That was never an area of confusion between the

two of you. Correct?

A It was not.

Q You al so understand at the tine the property
had to be rezoned to make the sale probable at all. Is
that true?

A Correct.

Page 110
www.aptusCR.com



© 00 N o o M W DN P

N NN NN NNMNNMNRRRRRRER R R R R
0 N o OO DN WNREPR O © 0 ~N O O M w N kL O

Transcript of Proceedings Geraci vs. Cotton, et al.

Q And also that a CUP would al so have to be
signed -- or I'msorry -- a CUP would have to be
approved and issued by the City to nake the sale
possible at all. You knew that at the tine as well?

A Yes.

Q So you understood that the ultinmate sal e and
paynment to you of the total sales price of $800, 000 was
condi tioned upon approval of the CUP?

A Correct.

Q Now, did you know before you showed up on
Novenber 2nd, 2016 that you were going to
recei ve $10, 000 and not $50,000 as a nonrefundabl e
deposit?

A Can you pl ease repeat -- please repeat that.

Q Sur e.

Before you actually showed up at his office,
were you aware that he was only going to pay you
a 10, 000-dol I ar nonrefundabl e deposit rather than a
50, 000- dol I ar one?

A | was.

Q And that's because you had a discussion wth
hi m you say before the neeting. Correct?

A Correct.

Q But when you got there, you didn't ask himto
change that 10, 000-dollar figure to $50,000, did you?

A No, | did not.

Q You also didn't ask M. Ceraci to change the

docunents to reflect a 10-percent equity interest in the
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di spensary. |Is that correct?

A No, | did not.

Q You also did not ask hi mto change the docunent
to reflect a guaranteed m ni num paynent stream
of $10,000 a nonth, did you?

A No.

Q Now, did you have di scussi ons about
the 10-percent equity interest at the Novenber 2nd
neeti ng?

A No, not really. As | said, | believe |I was
only in there maybe 15 mnutes to be honest wth you.

MR. VEINSTEIN:  Your Honor, I'd |ike to read
the deposition transcript of M. Cotton, page 75,
lines 2 to 5.

THE COURT: \Whenever you're ready.

MR. VEINSTEIN. Question: Did you have any
di scussion with himon Novenber 2nd, 2016 about
a 10-percent equity interest?

Answer: Yes.
BY MR VEI NSTEI N:

Q So you actually had a discussion with himyou
say about the 10-percent equity interest both before and
after Novenmber 2nd, 2016. |Is that true?

A True. And | believe what | was referring to in
t he deposition may have actually occurred at the
meeting, but in all likelihood, | was referring back to
ny wor ki ng docs and fact that the 10-percent equity

position was, you know, fundanental in ny decision to
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sell the property.

Q kay. So it wasn't your best recollection back
in May of 2018 that you actually talked to himat the
meeti ng about the 10-percent equity interest?

A W may have touched on it.

Q Just so we're clear what your understandi ng was
of that 10-percent equity interest and the 10, 000-doll ar
guaranteed m ni mum di stributions, it was your
understanding to say that once the dispensary opened,
if 10 percent of the net profits on a nonthly basis were
| ess than $10, 000, you woul d receive $10, 000 that nonth.
Correct?

A Correct.

Q And if 10 percent of the nonthly net profit in
a given nonth were greater than $10, 000, you would
receive that greater anount for that nonth?

A Correct.

Q Wul d you put up Exhibit 40, please. Actually,
| offer Exhibit 40, your Honor.

THE COURT: Exhibit 40 is in evidence.
MR. VEEI NSTEIN:  Thank you.
BY MR VI NSTEI N:

Q M. Cotton, do you recognize Exhibit 407?

A | do.

Q And that's an enmail sent to you at 3:11 p.m by
M. Geraci on Novenber 2nd, 20167

A Correct.

Q So roughly six mnutes after you signed the
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docunent before a notary, he emmiled you a copy.
Correct?

A Correct.

Q Ckay. And you asked himto do that?

A No. | asked for a copy at the tinme | signed
it, and he offered to email it. And that's how | got
the email .

Q Ckay. And you were okay with that?

A Sure.
Q kay. So would you -- when did you look at it?
A Vll, | read it when | signed it. And, again,

| felt it acted nore as a receipt until we got the final
transcript. But what alarnmed ne is in the title of this
email, it says Cotton and Geraci contract. So that
concerned ne.

Q So ny question was: Wat did you read it --
when did you read it after it was enmailed to you?

A | believe it would have been about 6:00 p. m

Q So roughly 6:00 p.m, you open this email to
find what you had signed. Correct?
Correct.
And are you sayi ng what concerned you was --
The title.
-- the way the PDF was | abel ed?
The title of the attachnent.
Can we hi ghlight that.

O >» O >» O >

So this PDF that was enmailed to you as an

attachnment said Cotton & Geraci contract, period, PDF.
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|s that true?

A Correct.

Q And that's what gave you concern?

A Yes. | wanted to nenorialize ny response.

Q Ckay. And the word "agreenent” in the
docunent, when you read it, it didn't give you concern.
Correct?

A It did not.

Q kay. So now that you have concern, you
respond back to M. Ceraci?

A Correct.

Q And what do you do? How do you respond? By

A There's an enmail response.
Q kay. Wiy don't you go to Exhibit 41.
Have you seen Exhibit 41 before?

A | have.

Q kay. And is that your email response at
6:56 p.m to having received the 3:11 p.m emil that's
mar ked as Exhi bit 407?

A It is.

Q Al right. Now -- and you sent this because
you got concerned that he called the attachnent
“contract." Correct?

A Yes.

Q So you' re thinking now when you got this enail
that, well, maybe he thinks this is an agreenent, and we

don't have an agreenent, sonething to that effect?
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A Correct.
Q kay. And so you sent himan email, and you
say | just noticed the 10 percent equity position in the

di spensary was not | anguage added into that docunent.

Do you see that?

A | do.

Q Now, in fact haven't you already told us that
you tal ked about the 10 percent equity after the
Novenber 2nd neeti ng?

A Oh. There was just substantial difference in
nmy m nd between the agreenent receipt and a contract.
So it wasn't nunber | nenorialized it here that | wanted
to be absolutely certain that any final agreenent would
I ncl ude that.

MR. VEINSTEIN. Wbuld you nove -- | nove to
stri ke as nonresponsi ve.

| ask the question to be read back.

THE COURT: The objection is sustained in part
and overruled in part. And the notion to strike is
granted in part and denied in part.

The first response of "No" will remain.
Everything else will be stricken.

MR VEEI NSTEIN.  Ckay.

BY MR WEI NSTEI N:

Q So to be clear, you had a discussion at the
Novenber 2nd, 2016 neeting about the 10 percent equity
I nt erest?

A Correct.
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Q But you didn't ask himto add it into that
docunment, correct, at the tine?

A At the time, | did not.

Q And then you get an email that evening where
you then say you noticed for the first tine it wasn't --
a 10 percent equity interest wasn't in the docunent.
Correct?

A Correct.

Q kay. And you're concerned. And the reason
you sent the email is because he had | abel ed the PDF
contract. Correct?

A Yes.

Q kay. And in fact in your second sentence, you

say, "Since we executed the purchase agreenent in your

office for the sale price of the property." Do you see
t hat ?
A | do.

Q You actually referred to the docunent as a
pur chase agreenent, didn't you?

A Correct.

Q And purchase agreenent and contract are the
sanme thing, aren't they?

A That wasn't ny interpretation. He had a | ot
nore | anguage to add into that.

Q OCkay. Okay. But you referred to it as a
purchase agreenent in this email ?

A | did.

Q Al'l right. And you told us your concern was
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that he called it a contract?

A Correct.

Q Al right. Now, you didn't nention any -- you
didn't -- inthis email, did you tell himI'm concerned
you called this a contract. W don't have a contract?

A | would take you to the next sentence. "I just
want to make sure that that | anguage what is mssing is
entered into any final agreenment as it is a factored
elenent in ny decision to sell the property.”

Q Right. So you didn't tell himin this email we
don't have an agreenent?

A We had an agreenent. It just wasn't conplete
in terns of the ternms and conditions.

Q It wasn't binding. You hadn't signed anything
at this point?

A That's correct.

Q Now, the -- you didn't ask in this email to put
in a 10, 000-dol I ar m ni mrum guarantee can di stri butions.
Did you?

A No. | was told that when G na Austin was done
with her work, | would get a California real estate
contract, and these woul d be addenduns to that contract.

Q So the only thing that you nention in this
emai | that should be included in the final agreenent was
the 10 percent equity interest, not any of the other
ternms and conditions that you understood were part of
t he agreenent based on the two working docunents that
you had drafted back in Decenber of 2016. Is that
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correct?
A Coul d you pl ease repeat that again.
MR. VEINSTEIN. Sure. My | have it read back,
pl ease.
THE COURT: Madam Reporter, would you pl ease
read back the question
(The follow ng was read by the reporter
Q So the only thing that you nention in this
emai |l that should be included in the final
agreenent was the 10 percent equity interest,
not any of the other terns and conditions that
you understood were part of the agreenent based
on the two working docunents that you had
drafted back in Decenber of 2016. Is that
correct?)
THE W TNESS: That woul d be correct.
MR. VI NSTEIN:  Your Honor, is this a good
time?
THE COURT: Fol ks, we're alnost at five to
12: 00. We're going to stop a few mnutes early for our
noon recess, and we'll be in recess now until 1:30. Do
not formor express an opinion or discuss the case until
del i berations. W' Il be in recess now until 1:30.
Thank you very much.
THE WTNESS: Kind of hard to get in and out of
her e.
THE COURT: Wy don't you wait until they have
left.
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THE WTNESS: O course.

THE COURT: GCkay. The jury has left the room

Feel free to step down, M. Cotton.

Al'l right. Folks, anything we need to chat
about before we take our noon recess?

MR. VEINSTEIN. We're supposed to be back at
1: 20. Correct?

THE COURT: Yes. Please be back at 1:20.
W' || take our noon recess.

MR. VI NSTEIN:  Thank you, your Honor.

(Lunch recess from11l:55 a.m to 1:28 p.m)

THE COURT: M. Cotton, may | ask you to retake
the wi tness stand.

Bring themin whenever you're ready.

Al right. W have everybody in their chairs.

Let me take just a quick nmonent to give you an
| dea of where we stand. Folks, we are way ahead of our
estimate. We had told you when you first canme in here
that we would get you the case added before the cl ose of
busi ness on, what, Thursday, the 22nd. It's possible
we'll finish the presentation of evidence this week.

Now, pl ease understand that Thursday is a short
day for reasons that have nothing to do with this case
but wth a whole |ot of other cases assigned to this
departnment. We're stopping at noon on Thursday. |
cannot guarantee you that we'll be done with the
evi dence as early as Thursday at noon. W're going to

try real hard, which neans that sonetine next Mnday,
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fully expect that I'lIl give you the instructions. The
| awers will argue, and you'll begin your -- when | say
next Monday, let's see. That would be the 18th. [|'m

hopeful that you'll get the case as early as next week.

W' re novi ng al ong.

When we're not in session with you, |'m
constantly talking to the | awers about noving the case
along, | can assure you. So for your planning purposes,
we are ahead of schedule, | can assure you.

Wth that in mnd, you will recall that when we
stopped, Plaintiff's counsel was conducting exam nati on
of M. Cotton.

M. Cotton, you understand you're still under
oat h?

THE WTNESS. | do.

THE COURT: Thank you very much. W' re going
to continue with that at this point in tine.

Counsel, whenever you're ready.

MR VEEI NSTEIN:  Thank you, your Honor. Good
afternoon, M. Cotton.

THE W TNESS: Hell o.

BY MR VI NSTEI N:

Q " mgoing to go back and get a coupl e things
that | m ssed, and then we'll conme back to our
chr onol ogy.

I"d like to offer Exhibit 21, your Honor.

THE COURT: Twenty-one is in evidence.

MR. VEI NSTEIN:  Thank you.
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BY MR VI NSTEI N:
Q M. Cotton, |I'd ask you to |look at Exhibit 21

and let me know if you have seen that before.

A | have.
Q And the attachnent to it is a site plan?
A I'mfamliar with it, yes.

Q kay. So do you recall receiving this on or
about October 24th, 20167?

A | did.

Q kay. So this was during the period of tine
when you were all owi ng access to your property.
Correct?

A Correct.

Q Al right. Now, earlier, we were talking
about -- | tal ked about when you first communi cated your
belief to M. Geraci that you didn't think the property
was eligible for an MMCC because the property wasn't
properly zoned.

Do you recall that?

A | do.

Q WAs that one of your first conversations with
M. Ceraci?

A It would have been the first conversation, yes.

Q Ckay. And if | recall your testinony --
correct me if I'"'mwong -- but you said sonething to the
effect of M. Geraci told you that he had some uni que
skills that would enable himto try and overcone his own
pr obl enf?
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A Rel ationships that would lend itself to getting
It rezoned, yes.

Q And then | asked you if those rel ationships
were through M. Bartell, his |obbyist, and you said,
no, you didn't learn about M. Bartell until three --
maybe three nonths | ater, naybe October or Novenber of
2016.

Do you recall that?

A JimBartell's nanme never canme up in our -- in
the first few nonths of our neeting.

MR. VEINSTEIN:  Your Honor, I'd |like to read
fromM. Cotton's deposition. Page 34, line 17 through
3510.

THE COURT: \Whenever you're ready.

MR. VEI NSTEIN: Question: After you
communi cated your belief to M. Ceraci that you didn't
believe the property was eligible because it wasn't
zoned properly, eligible to operate a nedical nmarijuana
di spensary, what was his response to you?

Answer: Hi s response was he had uni que skills
and connections to make it eligible for a nedical
marij uana consuner collective.

Question: And he didn't -- and did he tell
what you those skills and connections were?

Answer: He did. He had a | obbyist under his
enpl oy that assisted in allowng himto acquire
properties and get theminto a nedically marijuana

consuner collective conpliant relationship wth the
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Cty.

Question: Did he tell you who that | obbyi st

was at the tinme?

Answer: He did.

Question: W was that?

Answer: JimBartell & Associates.
BY MR WEI NSTEI N:

Q You recall that was your recollection back in

May of 2018, wasn't it?

A Based on that |ine of questioning, | may have

concluded that he in fact did tell ne that, that

It

wasn't a priority at the time when | answered that.

Q Ckay.
A Frankly, it still isn't.
MR. VEINSTEIN:. | would offer Exhibit 42,

pl ease, your Honor.
THE COURT: Forty-two is in evidence.
MR. VEINSTEIN. Publish it, please.
BY MR. VI NSTEI N:

Q M. Ceraci -- M. Cotton, do you recognize

what's been nmarked as Exhi bit 427
A | do.

Q And that email response you received from

M. Geraci that evening at 9:13 p.m?

A Yes.
Q And this was a response that he sent to the
emai|l -- that you had sent to himat 6:11 p.m Correct?
A Correct.
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Q Al'l right. And you've heard his testinony,
obviously, that he was -- he was responding to the first
sentence of the email when he said "No problent?

A | heard his testinony, yes.

Q Ckay. When you got this enmail, did you
understand that he was not confirmng that you should
have a 10 percent equity interest in the property?

A He was assuring nme that what | put in ny enail

to himwas not a problem

Q Ckay.
A He doubl ed down on no. No, no problemat all.
MR VEINSTEIN. Al right. Wuld you show us
Exhibit 69, please. |'d offer Exhibit 69 if it's not

al ready admtted.
THE COURT: Al right. Sixty-nine is in
evi dence.
MR. VEINSTEIN. Go to the next page, please. |
think I may have the wong exhibit. | apol ogi ze.
MR. TOOTHACRE: You m ght want to go to page 2.
MR VEI NSTEIN.  Why don't you highlight that.
Just the first paragraph -- the second paragraph.
BY MR VI NSTEI N:
Q M. Cotton, do you recognize this email thread
that's been marked as Exhibit 69?
A | did.
Q And this was your capitulation -- or
recapitul ation of the events from your perspective that

had occurred between you back on Novenber 2nd, 2016. |Is
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that correct?

A Correct.

Q kay. And so you go through and you say
"Thr oughout OCctober we had di scussions regarding the
sale of ny property.”

That was your understanding. Correct?

A Correct.

Q And you tal k about neeting on Novenber 2nd and
agreeing on a purchase price, nonrefundabl e deposit, a
equity-percent equity stake, et cetera.

Do you see that?

A Correct.

Q And you tal k about the good-faith agreenent in
ternms of providing a 10, 000-dol | ar deposit.

Do you see that?

A Towar ds t he 50, 000-dol I ar nonrefundabl e
deposit, yes.

Q And then we get to the sentence that says "That
same day, you scanned and enmiled to ne the agreenent."”

So we're tal king about the agreenent that was
mar ked as Exhibit 38. Correct?

A Correct.

Q And | replied and noted that the agreenent did
not contain the 10 percent equity stake of the
di spensary.

Do you see that?

A Yes.

Q And you're referring there to your enmail
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response back after you had received a copy of

Exhi bit 38 where you had indicated that the 10 percent
equity interest had not been included in there.
Correct?

A Correct.

Q And then you said "I asked you to pl ease
respond and confirmvia email that a condition of the
sale was ny 10 percent equity stake."

Do you see that?

A | do.

Q And that was what you asked himin that entire
email. Correct?

A Correct.

Q And then you go on to say "You did not respond
and confirmthe 10 percent as | requested.”

Do you see that?

A | do.

Q And that was your understanding at the tine you
wote this email, correct, that M. Geraci had not
responded and confirnmed the 10 percent as you requested?

A Not to the extent that | needed. | wanted to
sign the contract.

Q What you thought at the tinme was he didn't
expressly say that he agreed to the 10 percent equity
stake. Isn't that what you neant?

A So this is dated March 16th. The email that
you're referring to is Novenber 2nd. And between then

and this March 16th email, 1t was never delivered as a
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fully integrated contract. So ny problem and why |
stated it this way is there was never confirmation to ny
agreenent that | would get a fully integrated contract.

Q VWll, isn't it true that when you received that
email from M. Geraci on Novenber 2nd that you didn't
beli eve he was expressly confirmng the 10 percent
equity stake?

A | did believe he was confirmng. H's no, no
probl em goes to try to provide ne sone relief, sone
assurances that we were operating in good faith. And |
took it at that. And | thought well, maybe I'm
overreacting. But ny spidey sense was tingling. That's
why | wote this enail.

Q And you wote this email when you were
recapitul ating those events before this |awsuit was ever
filed. Correct?

A Correct.

Q So this reflects what your state of mnd was
before any |lawsuit was filed between the two of you --

A This reflects ny state of mnd on March 16t h.

THE REPORTER: And may the reporter request we
have sone space between the question and answer.

THE COURT: Thank you very much. All right.
Fol ks, slow down just a bit.

MR VEINSTEIN. Whuld you put up Exhibit 5.
Wul d you go to page 19 of Exhibit 5.
BY MR VEI NSTEI N:

Q M. Cotton, on Novenber 14th, 2016, you sent a
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text nessage to M. Ceraci and asked himdid they accept
the CUP application.
Do you see that?

A One nonent. | do see it.

Q And at the tinme, Novenber 16th, 2016, you knew
the CUP application had been submtted, didn't you?

A | did not.

Q So you wote that know ng that one hadn't been
subm tted?

A The question was did they accept the CUP
application.

Q WAsn't it true that the application had been
subm tted but not accepted because it was stuck in the

conpl et eness revi ew phase?

A Vell, | had no interaction with the devel opnent
services departnent. | had no idea what M. Geraci was
doing with DSD. | had to take his assurances alone. |

did not knowif it had been submtted. And when |
signed the docunent on 11/2, | hadn't realized he had
submtted it prior to ny even signing that docunent.
Q Didn't you know at the tinme that he had -- that
zoni ng was hol ding up the process under the application?
A | knew the zoning issue had to be resol ved
before the CUP woul d be issued.

Q And as far as what M. Geraci was telling you,
was that that zoning issue had not yet been resol ved.
Correct?

A Correct. It wasn't resolved until February.
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Q Ckay. And you had constant communi cati on was
him-- 1 shouldn't say constant.

You had several communications with him by text
and phone where he updated you on the status of the
zoning. Correct?

A Correct.

Q And you understood that nothing was going to
happen with the CUP application until the zoning issue
was resolved. Correct?

A The agreenent | had with M. Geraci was when it
was accepted, the CUP was accepted as submtted, not
necessarily approved, | would get the bal ance of the
$50, 000.

Q At that tinme, did you know what a conpl et eness
revi ew phase was?

A | did not.

Q And so you didn't make any distinction between
subm ttal and acceptance of the CUP application at that
time. Is that fair?

A That is fair.

Q Wul d you go to page 21 of that sane docunent.

So during this tine frame, M. Cotton, you were
exchanging texts with M. Ceraci about the status.
Correct?

A Correct.

Q And he was updating you about what the status
was as far as he understood. Correct?

A Yes.
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Q

i nfornmati
A

Q

Ckay. And you knew he was getting his
on fromhis team Correct?
| presuned.

Ckay. So on January 6th -- would you highlight

January 6th -- he says he thinks it's going to be

resol ved
A
Q
at the ti
A

Q

by the 24th.
| see that.
Ckay. And that's sonething he updated you on

me, January 6th. Correct?
Yes.

You had no reason to believe at the tine that

was false. Correct?

A
Q

No.

And then on the 18th, as we scan down the page,

In response to further inquiries, he updates you that
it's going to be the 30th. Correct?

A

Q
t he 30t h.

> O » O >r

O

Correct?
A

| don't see where the 30th cones into this.

The sign-off date, they said it's going to be

Do you see that?

What date was that?

January 18th, 2017 at 10:27.

Ckay. Cot it.

Ckay. So he's revising the estimate. Correct?
Correct.

You have no reason to believe that was fal se.

No.
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Q Ckay. And then go to January 31st on the next
page.

And he's continuing to update you about the
status of the zoning. Correct?

A Correct.

Q kay. And he says "We're waiting for
confirmation today at about 4 o'clock."

Do you see that?

A Yes.

Q kay. And you now know -- you had no reason to
believe at the tine that was false, did you?

A No, | did not.

Q And you now know fromthe -- that that was the
case, that the ordinance to anend the zoni ng had been
I ssued by the Gty Council. Correct?

A | do know that now.

Q kay. And you know that as of that date, that
zoni ng ordi nance anmendnent had gone through the planning
comm ssi on process and the Code anendnent process before
it went to the Gty Council. Correct?

A Correct.

Q kay. And then would you go to the entry on
February 7th. And here you ask himfurther about the
zoning, and he says |I'mjust walking in with clients.
They resolved it. It's fine. W're just waiting for
the final paperwork. Correct?

A | see that.

Q Ckay. Do you have any reason to believe that
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was fal se?

A No.

Q kay. And in fact, as you understand now, as
you sit here, that what that neant was he was waiting
for the ordinance to be passed through the |egislative
process?

A That's what | believed it to nean, yes.

Q So as of February 7th, you certainly had
confidence that the zoning i ssue had been resolved. |Is
that true?

A No, that's not true.

Q So you were still worried about it?

A Yes.

Q kay. And what had you heard from M. Geraci
that made you worry about that?

A Qur original agreenment was that | would get a
50, 000-dol I ar nonr ef undabl e deposit when the CUP was
submtted. Al right. Not had it -- it had nothing to
do with zoning. |If he had already worked the zoning

I ssue out, there would be no risk, no reward. So I was
under the belief that the CUP had not even been
subm tted when | was receiving these. It had nothing to
do with the zoning. It had everything to do with
whet her or not he submtted it.

Q Ckay. So | understand that. | appreciate
that. But once the zoning is passed, that nmeans that
the property could proceed with the CUP application

bei ng processed through the review stage. Isn't that
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true?

A Presumably. | had no control over it. |
wasn't even advi sed what was goi ng on.

Q But you understand that one of the
conditions -- and you did understand at the tine
M. Geraci contacted you that one of the conditions that
woul d make a sal e possible would be for the zoning
problemto be corrected. Correct?

A It was one of the conditions, yes.

Q kay. The second one was to get a CUP.
Correct?

A That is the end gane.

Q And you can't get -- you can't get through the
CUP application process until the zoning issue is
resolved. Correct?

A That's true. But we -- our agreenent was to
see a 50, 000-dol I ar nonrefundabl e deposit once the CUP
had been submtted. That CUP was submtted on 10/ 31.

Q | understand that. But my question still
relates to the zoning.

So you know now on February 7th that anybody in
commercial zone CO 2-1, which your property was in, was
now not going to have a problemw th the zoni ng and
coul d process a CUP application?

A | didn't know what to nake of it because the

ID-170 formsaid it was a | egal zone.

Q But now you knew that the zoning itself under
t he Muni ci pal Code had been corrected as well. So there
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was no | onger a conflict?

A Again, | was taking that information from
M. Ceraci.

Q And if that were true, then that woul d make the
property nmuch nore likely to get a CUP?

A If the zoning had been resolved easily with the
San Di ego Munici pal Court, yes.

Q In fact, anybody in that who had property in
t hat zone woul d have now essentially overcone the zoning

hurdl e that existed wth respect to that kind of

zoning -- zoned commercial property.
A Is that a question?
Q Yes.
A The answer is no. | had a very unique

property, sonething that everybody wanted because | had
the setback | ess of about 7 feet. The other properties
up and down that street were within preventible CUP
applications. They would have been denied, in
particul ar, 6220.

Q You knew that your CUP application didn't go
forward because the zoning issue had been resolved as it
related to your property?

A | did.

Q Ckay. Now, at sonme point did you begin to
entertain offers to sell your property to other people?

A | had a nunber of offers.

Q When did the first one cone in?

A Prior to me neeting with M. Geraci even
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Q Well, let's talk about after you signed the
contract with M. CGeraci. You had a -- do you recal
Exhibit 38 saying you wouldn't enter into contracts with
any other parties. Correct?

A It was -- yes, it didin fact state that.

Q kay. And so after -- after you signed that
docunment with M. Ceraci at sone point in tinme, you
entertained additional offers, didn't you?

A | had peopl e approachi ng ne.

Q kay. \When was the first one?

A | would have to look. | believe it was Chris
Wlliams. | had Keith Henderson, quite a few people.
Maybe three or four.

Q And Keith Henderson approached you in about
February of 2017. Correct?

A Correct.

Q And actually made you a witten offer.
Correct?

A | believe it's one of your exhibits, yes.

Q Ckay. And you didn't sign that offer.

Correct?

A | did not.

Q And then you got a subsequent offer on March
21st from R chard Martin. |Is that correct?

A Correct.

Q And we're going to cone to that docunent in a
mnute. |'mgoing to go back to that for a nonent,
t hough.
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After -- first of all, would you put up
Exhibit 60 -- | apologize -- put up Exhibit 59, please.
It's been submtted.

So just to kind of reorient us tine-w se, you
recei ved the purchase agreenent that Ms. Austin tal ked
about today, correct, right around February 27th?

A That was the first draft, yes.

Q Right. And you received a draft side agreenent
on March 2nd, 2017?

A | am not positive of that date, but if it's in
here, | woul d agree.

THE COURT: Counsel, is this Exhibit 60?
MR. VEINSTEIN. No. |It's Exhibit 62.
THE COURT: Sixty-two. Al right.
MR. VEINSTEIN: These are docunents on the --
put it up.
BY MR VI NSTEI N:
Q These are docunents that we discussed this
morning with Ms. Austin. Renenber that?
A Correct.
Q Ckay. And you heard her testify these were
docunents she prepared in order to follow her client's

I nstructions about potentially drafting a new agreenent

given -- to renegotiate with you --
A Correct.
Q -- do you renenber that? Al right.

Now, you reviewed those draft agreenents.

Correct?
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A | did.

Q And you responded by enmail to M. Ceraci about
your views regarding those draft agreenents. Correct?

A | did.

MR VEINSTEIN. Ckay. | would offer 63, your
Honor .

THE COURT: Any objection? Sixty-three is in
evi dence.

MR VEINSTEIN. Al right.
BY MR WEI NSTEI N:

Q And, again, in response, you're still -- you
still want a 10 percent equity position to be in the
agreenent. Correct?

A Yes.

Q And he had not included that in the draft that
Ms. Austin prepared. |Is that true?

A Correct.

MR. VWEINSTEIN. So then if you would put up 64.
| would offer 64 if it's not already admtted.

THE COURT: Sixty-four is in evidence.

MR. VEINSTEIN. Ckay. Wuld you put up 64.
BY MR VI NSTEI N:

Q If you would | ook at 64.

A | have it.

Q And in fact M. Ceraci responded to you and
attenpted to renegotiate and provide you with sone
I ncone stream but not 10,000 a nonth starting at the

outset of the opening of the dispensary. |Is that true?
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A Yes. He tried to do a six-nonth deal at 5,000
a nonth before the seventh nonth would go to 10, 000.

Q He proposed sonething different than the 10
percent equity position and 10,000 guaranteed m ni mum
di stributions that you had wanted. Correct?

A Right. | wanted the equity position because if
the property were to be sold by him | would still
maintain a 10 percent right in that sale. But then net
profits are what we're tal king about here.

Q Right. So the 10,000 guaranteed a nonth are
the lesser -- or the greater of 10 percent of the net
i ncone of the dispensary or 10 percent of the net incone
of the dispensary?

A Correct.

Q kay. And you wanted the greater of those
suns. Correct?

A Correct.

Q And you want ed that noney, the guaranteed
amount, to be $10,000 a nonth starting with the first
nonth the di spensary opened. Correct?

A Correct.

Q And he wasn't willing to do that, and he tried

to offer you sonething in between, |'ll say?
A This is the first I've seen that by this email.
Prior to that, | was expecting responses to the working

docs and never got them
Q Ri ght.
He had not -- he had not signed those working

Page 139
www.aptusCR.com



© 00 N o o M W DN P

N NN NN NNMNNMNRRRRRRER R R R R
0 N o OO DN WNREPR O © 0 ~N O O M w N kL O

Transcript of Proceedings Geraci vs. Cotton, et al.

docs?
A He had not.
Q kay. And this is what he sent you?
A Ri ght.
Q And you were not willing to do that. Correct?
A No.
Q So you didn't accept that?
A | did not.
Q Al right. Wuld you go to No. 70, please.
| offer 70 if it's not already been admtted.
THE COURT: Any objection?
MR. AUSTI N:  No, your Honor.
THE COURT: Exhibit 70 will be admtted into
evi dence.

(Premarked Joint Exhibit 70, Email to Larry
Geraci fromDarryl Cotton re Contract Review,
dated 3/19/17, was admtted into evidence.)
BY MR WEI NSTEI N:
Q M. Cotton, have you seen Exhibit 70 before?
A | have.
Q It's one of the responses you nade to
M. Geraci in connection with these communi cati ons you
wer e having about an attenpted renegotiation of the
agreenent. |Is that true?
A Yes.
Q All right. And go to 72, please.
A May | finish that thought, though. It wasn't a

renegoti ati on of the agreenent.
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Q Ckay. But you sent himthis email ?

A In this email, |I'"'mstating that the drafting of
the agreenents will take tinme, and | felt |ike he was
just trying to play for tine.

MR. VEINSTEIN. Wuld you go to 73, please. |
offer 73 if it's not already admtted.

THE COURT: Seventy-three is not yet admtted.
Any obj ection?

MR. AUSTIN: No, your Honor.

THE COURT: Seventy-three will be admtted.

(Premarked Joint Exhibit 73, Email to Darryl

Cotton from Firouzeh Tirandazi re Federal

Boul evard MMCC, dated 3/21/17, was admtted

I nt o evi dence.)
BY MR WEI NSTEI N:

Q At that time, M. Cotton, you start contacting
the Gty of San Diego to stop the processing of the CUP
application that had been submtted under Rebecca

Berry's nane, didn't you?

A No.
Q Wien did -- did you ever attenpt to do that?
A This would indicate that | was -- after

di scovering that the CUP was applied for Cctober 31st
and all of these things had transpired that got ne to
the understanding that | had been lied to. And the
whol e thing was to buy nore tinme until the CUP could be
approved and there would be no risk what soever.

50, 000-dol I ar earnest noney was basically what | think
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he was trying to play for.

Q Did you --

A And when | got ahold of Rebecca Berry in this
email from Firouzeh -- this is actually Firouzeh
Ti randazi, one of your upcom ng wtnesses, it was her
telling me | would have to put the CUP in ny nane only
If the financial interest party withdrew the
application. And that's the purpose for this email.

Q And you al so sent her an email later on telling
her that you had never reached a deal wwth M. Gerac
and that she should stop processing the CUP application

of Rebecca Berry?

A That's correct.

Q And did you that right around March 21st of
2017. |Is that your recollection?

A | would defer to your date. In or around that
tinme, yes.

Q And it was also the tine that you signed the
contract with John Richard Martin to purchase -- to have
hi m purchase the property instead of M. Geraci?

A Ri chard John Martin was the next one in line to
buy, yes.

Q And that -- you signed an agreement on
March 21st, 2017 as well, didn't he?

A | ndeed, we di d.

MR. VI NSTEIN:  Your Honor, | would offer 71 if
it's not already admtt ed.
THE COURT: Any objection to the adm ssion of
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7172
MR. AUSTIN. No objection.
THE COURT: Exhibit 71 will be admtted.
(Premarked Joint Exhibit 71, Email to Darryl
Cotton fromLarry Geraci re Contract Review,
dated 3/19/17, was admtted into evidence.)
MR, VEI NSTEIN:.  One nonent, your Honor.

BY MR V\EI NSTEI N:

Q So do you recall seeing this email, M. Cotton?
A Exhibit 717

Q Yes.

A Yes.

Q kay. And this email on March 19th that you
received fromM. Geraci?

A Yes.

Q And he was responding to an email in which you
not only demanded the 10 percent equity interest and
m ni mrum guar ant eed di stributions of $10,000, but you
al so made additional demands related to an accounti ng.
Correct?

A Third-party accounting was now mandatory, yes.

Q And you al so nmade a denmand with respect to
having mnority consent rights. Correct?

A Yes. Standard condition, yes.

Q Those are things that had never been di scussed
prior to that email?

A Correct.

Q And so he sent you this email saying at this
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poi nt, you just keep changing your mnd. Do you see
t hat ?

A | do.

Q And you took that as an indication that he

wasn't going to accept your demands. Correct?

A W were too far apart.

Q He wasn't going to accept your demands --

A Correct.

Q -- and you weren't going to accept his.
Correct?

A Correct.

Q And so no new agreenent was signed. Correct?

A Correct.

Q In fact, no agreenent at all was signed after
t he Novenber 2nd, 2016 docunent --

A No.

Q -- Is that true?

A The final contract docunents weren't

accept abl e.
Q Ckay. So and then you term nated, purported to
termnate the contract?
A That's correct.
Q Ckay. Would you go to 74, please.
| offer 74, your Honor, if it's not been
admtted.
THE COURT: Any objection?
MR AUSTIN.  No, your Honor.
THE COURT: Exhibit 74 will be admtted.
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(Premarked Joint Exhibit 74, Email to Larry
Geraci fromDarryl Cotton re Contract Review,
dated 3/21/17, was admtted into evidence.)
BY MR WEI NSTEI N:
Q Now, M. Cotton, do you recogni ze the email
that's been marked as Exhi bit 747
A | do.
Q And is this an email that you sent to
M. Ceraci on March 21st at 3:18?
A It is.
Q And in it you say you're termnating the
agreenent. Correct?
A 3/21/17, | served notice, yes.
Q kay. So first you told themthat you had been

In contact with Ms. Tirandazi. Correct?
A Yes.
THE REPORTER: |'msorry, may | hear the nane
agai n?

MR. VWEINSTEIN. M. Tirandazi, the GCty. Thank
you.
BY MR WEI NSTEI N:

Q And that was part of your attenpt -- you
contacted her to attenpt to stop the CUP application
from bei ng processed on behal f of Rebecca Berry. |Is
that true?

A No. It was ny attenpt to try to find out where
the CUP process stood, if it had even been submtted or
no. She told ne it had.
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Q Ckay. And no reason to disbelieve that.
Correct?

A Not from a DSD enpl oyee, no.

Q Ckay. And is it your understanding, as you sit
here today, that the application was actually deened
conpl ete on March 12t h?

A | did not know that. Again, those tinelines
were never shared with ne.

Q kay. And are you aware that M. Tirandazi
sent an email to M. Geraci after March 12th of 2017
after the application was deened conpl ete, advising them
that they were denying the CUP application because the
zoni ng wasn't proper?

A When was the date of that?

Q O the emamil -- the date of that was
March 14t h.

A March 14th? | have a little problemw th that
because |'ve been told now that as of February 11th --
or |late February, the zoning issue had been resol ved.
So this is another bit of evidence |I'mjust hearing.

Q So sonebody is |ying?

A Preci sel y.

Q Ckay. So when Ms. Tirandazi cones in here and
testifies that you sent that enmail on March 14th, would
she be |ying?

A |"mnot going to say she'd be lying. | don't
have all the facts in front of ne.

Q So you don't -- you're not aware that even
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t hough the CUP application had been deenmed conplete,
even though the zoni ng had been -- anmendnent had been
approved, Ms. Tirandazi hadn't becone aware of that as
of March 14th?

A "' mnot aware of what the DSD rel ati onshi p was
wth Geraci or Berry or whoever was the applicant.

Q kay. So you don't know why she sent that
emai |l on March 14th?

A | don't.

Q kay. Now, what agreenent were you
term nating?

A That we woul d expect a final contract to be in
pl ace by now and there wasn't. So the agreenent that we
had on 11/2 and the receipt that went with it was ny
attenpt to say you have not lived up to your
expectations and | amgoing to go forward with a
different party on the sale and devel opnent of the
property.

Q Wll, when you sent that email on March 21st,
were you termnating the Novenber 2nd witten docunent?

A Any rel ationship that we had was being
term nated at that point.

Q Yeah, but you didn't believe you had an
agreenent on -- an oral agreenent, did you, because it
had never been signed into witing?

A Correct.

Q Ckay. And you didn't believe the Novenber 2nd

docunent was a witten agreenment, did you?
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A | did not believe that was a fully integrated
contract, no.

Q So you're just termnating an agreenent out of
an abundance of caution even though you didn't believe
an agreenent exi sted between the parties?

A Correct.

MR. VEINSTEIN. Ckay. |'d offer 75, your
Honor .
THE COURT: Any objection?
MR. AUSTIN. No objection.
THE COURT: Exhibit 75 will be admtted.
(Premarked Joint Exhibit 75, Email to Firouzeh
Tirandazi fromDarryl Cotton re PTS 520606 -
Federal Blvd MMCC, dated 3/21/17, with attached
Addendum Nos. 102, was admtted into evidence.)
BY MR WEI NSTEI N:
Q M. Cotton, would you | ook at Exhibit 75,

pl ease.
A | have it.
Q Ckay. Is this an email that you sent to

Fi rouzeh Tirandazi on March 21st, 2017, at 3:25 p.m?
A | amaware of it. | did sign this, yes.

Q And you tell her that the agreenent for your
property hasn't been finalized and you ask her to deny
the application on your property. Correct?

A Correct.

Q And this is what you nmentioned to us a few

m nutes ago. Correct?
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A Correct.
Q Okay. And were you able to have that

application deni ed?

A It did not -- it was not denied based on this
emai | .

Q Al right. It was not deni ed because you
didn't have the right to deny it. Isn't that true?

A | was not the financially interested party.

Q You weren't the applicant. Correct?
A Correct.
Q kay. They said it can only be w thdrawn by
Rebecca Berry, didn't they?
A That is correct.
MR. VEINSTEIN. | would offer 76, your Honor.
THE COURT: Any objection?
MR. AUSTIN. No, your Honor.
THE COURT: Exhibit 76 will be adm tted.
(Premarked Joint Exhibit 76, CAR Commrercia
Property Purchase Agreenent and Joint Escrow
I nstructions, dated 3/21/17, was admtted into
evi dence.)
BY MR VI NSTEI N:
Q And we'll nove along pretty quick. W're
al nost done, M. Cotton. But Exhibit 76 is the original
pur chase agreenent that you signed with M. Richard John
Martin?
A Correct.
Q Ckay. And there was an addendum to that
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agreenent signed also on April 15th, 20177

A Is that part of the exhibit?

Q W're going to nove to it. | just --

A | would want to confirmthat date.

Q Ckay.

A But it was a California real estate contract

that | entered into, yes.

Q So on March 21st, you entered into what is
mar ked as Exhibit 76. Correct?

A Correct.

Q kay. And if you go to the |ast page of that

docunent as an addendum one to that agreenent.

A Ckay.
Q Entered into on the sane date?
A Correct.

Q Ckay. And then you recall that you
subsequently entered into an addendumto that agreenent
at a later date. Correct? A second addendunf

A | would want to see that addendum | do recal
it, but I would want to know specifically what you're
referring to.

MR WEINSTEIN: Ckay. Your Honor, |'d offer
Exhibit 77.

THE COURT: Any objection?

MR. AUSTIN. No objection, your Honor.

THE COURT: Exhibit 77 will be admtted.
\ L
\
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(Premarked Joint Exhibit 77, Addendum No. 2 -
MU re Martin and Cotton dated 4/15/17, was
admtted into evidence.)
THE WTNESS: GCkay. Yes, | do recall this.
April 15th.
BY MR VEI NSTEI N
Q And that's the second addendum t hat you si gned
I n connection with your agreenment with M. Martin?
A Primarily for a confidentiality clause, yes.
Q Ckay. You -- M. Martin becane aware of the

litigation between you and M. Ceraci. Correct?
A Yes.
Q You notified himof that?
A | did.

Q Ckay. And he didn't want originally that --
originally, the March 21st agreenent had a provision
that made it confidential and it couldn't be disclosed
to anybody. Correct?

A Correct.

Q You did that because you knew you had a
contract with M. GCeraci already, didn't you?

A That's not true.

Q Ckay. Then why was it nade confidential?

A It was nmade confidential because of
M. Martin's position in Hawaiian politics and as an
investor. And the litigation investors, Joe Hurtado,
his job as broker was to keep himout of litigation.

Q Ckay. So subsequently, the second addendum on
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April 15th, you made it unconfidential, it was no | onger
confidential. Correct?
A There was a point in tine when it was rel eased

to the public.
Q Ckay. And then you actually recall signing a
third addendum on May 12t h?

A Is that here?
Q "1l showit to you.
A Ri ght.
Q Do you recall signing a third --
A |"d have to see it.
Q Do you recall signing one?
A | don't.
MR VEINSTEIN. Ckay. |1'd offer Exhibit 78,

your Honor.
THE COURT: Any objection?
MR. AUSTIN: No, your Honor.
THE COURT: Exhibit 78 will be admtted.
(Premarked Joint Exhibit 78, Addendum No. 3 -
Permt Disclosure of Agreenent in Cotton's
Response to CGeraci lawsuit - Martin & Cotton
dated 5/12/17, was admtted into evidence.)

BY MR WEI NSTEI N:

Q M. Cotton, do you recognize Exhibit 78?

A | do.

Q Is that the third addendumto the agreenent
with M. Martin?

A It is.
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Q And so as of March 12th, which is the date of
that third addendum your contract with M. Mrtin
enconpasses Exhibit 76, 77, and 78. Correct?

A Correct.

Q Ckay. And -- all right. Now, you recall that
this lawsuit was filed on or about March 21st of 2017?

A Yes.

Q Ckay. And subsequent to the filing of this
| awsuit, you understand that M. Geraci, through
Ms. Berry, took steps with his teamto process the CUP
application?

A Coul d you pl ease repeat that.

Q Addi tional steps were taken after this |awsuit
was filed by the applicant to process the CUP
application on your property. Correct?

A Correct.

Q Ckay. And you knew that was being done under
the direction of M. Ceraci. Correct?

A Correct.

Q Ckay. And one of the things that you | earned
that had to be done was a notice of the application had
to be posted on your property?

A It was.

Q Ckay. Well, you -- is it correct that you
didn't want that notice posted on your property?

A | did not.

Q And you threatened that if it was posted, it

woul d super trespass?
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A | believed at the tine that you had no right to
access my property.
Q kay. And was that notice posted?

A It was.
MR VEEINSTEIN. Ckay. And would you show us --
|"d offer, your Honor, Exhibit -- let's do 84 first.
|'d offer 84.

THE COURT: Any objection?
MR. AUSTIN.  No, your Honor.
THE COURT: Exhibit 84 will be adnmitted.
(Premarked Joint Exhibit 84, Email to Darryl
Cotton from M chael Winstein re CGeraci v.
Cotton - Posting of Notice of Application, dated
3/ 28/ 17, was admtted into evidence.)

BY MR WEI NSTEI N:

Q M. Cotton, have you seen Exhibit 84 before?

A | have.

Q And is this an enmail that you received from--
fromme to ask you not to interfere with the posting of
that notice?

A | did receive this email fromyou.

Q And you responded saying there was no -- we're
not going to allow the notice to be posted?

A No, | was not going to.

MR VEINSTEIN. Ckay. And when it was
posted -- |1'd offer Exhibit 87, please.

THE COURT: Any objection?

MR. AUSTIN. No objection.
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THE COURT: Exhibit 87 will be admtted.
(Premarked Joint Exhibit 87, Picture of Posted
Notice of Application on property fence of 6176
Federal Blvd., dated 4/04/17, was admtted into
evi dence.)

BY MR \WEI NSTEI N:

Q And you understand that as part of the CUP
application process, notice is required to be posted and
then notice nailed to nearby property owners and al so
publ i shed. Correct?

A Correct.

Q All right. And you recognize this as the
notice that was posted at your property?

A Yes.

Q kay. Did you take down that notice?

A No, | did not.

Q Do you know how it got taken down?

A | don't know that it did. | believe it was
approved by DSD as having nmet property posting rules.

Q So you believe it was posted properly.

Correct?

A Yes.
Q And it remai ned up?
A | do. | never took it down. It was on the

out si de of the property.

MR VEINSTEIN:. Your Honor, |'d offer 74 -- |I'm
sorry -- 94.

THE COURT: Any objection?
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MR AUSTIN.  No, your Honor.
THE COURT: Exhibit 94 will be admtted.
(Premarked Joint Exhibit 94, Email to Darryl
Cotton from Firouzeh Tirandazi re PTS 520606 -
Federal Boul evard MMCC, dated 05/08/17, was
admtted into evidence.)

BY MR WEI NSTEI N:

Q Ckay. After the -- after you attenpted to get
the CUP application denied, did you then stay in contact
with Ms. Tirandazi of the Gty to try to keep abreast
wi th what was happening with the application?

A No. Because | felt |ike not being the one that
had a financial interest in that process, the only thing
that made sense to ne was that | kept attention to its
progress based on the DSD website where it's constantly
updated. And | did that.

Q kay. Do you know why Ms. Tirandazi sent you
this email ?

A It m ght have been me reaching out and trying
to get nore information as to where we stood. | did on
occasion try to reach out to her. As the project
manager at the tine -- there ended up being three
different ones. But to try to find out what the status
of the CUP was.

Q And Ms. Tirandazi was the first project
manager ?

A She was. And there was Cherlyn Cac and one

other. So that's unusual.
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Q So there was a second project manager that was
assigned after Ms. Tirandazi was transferred positions.
And she was the second project manager. Correct?

A There was a total of three. Cherlyn Cac and a
second.

Q Do you know who the third person was?

A The nane escapes ne.

Q Do you know who Rodney Bruce is?

A | do.

Q Who is Rodney Bruce?

A He is a | and use regul ation specialist, a

specialist with the Devel opnent Services Departnent and
those that would apply for permtted drawings to get to
a CUP. That's his specialty.

Q OGkay. And who was he hired by?

A That woul d have been about the tinme Joe Hurtado
wanted nore information on the DSD process. Joe Hurtado
woul d have hired him

Q Were you during that period of tinme attenpting
to have Rebecca Berry's nane taken off the CUP
application and repl aced by you?

A No. Wat we actually didis we were trying to
find out if we could put up a conpeting CUP. So for
what ever reason, if the Geraci CUP or Berry CUP woul d be
denied, we would be in line for the second.

Q Do you recall ever seeking to have your nane
t hrough a court action down here be put on the CUP in

pl ace of Ms. Berry's?
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A | don't believe there was any court action to
that effect.

Q Do you recall any court action whereby you
attenpted to becone a co-applicant on the CUP
application with Ms. Berry?

A No.

Q Do you recall that both those efforts were
deni ed by court orders?

A | don't recall that, no.

Q Now, did you ever file a conpeting CUP
application or another CUP application on the sane
property?

A No. At first, we were told we couldn't. And
then ny law firmat the tinme was Pinch, Thorton and
Beard. And they pushed the issue based on a case -- |
think it was called Engebretsen -- that said there was
al ready a precedent for doing that. So the Cty
backtracked and said you could in fact put in the second
CUP. But then we woul d have been in this horserace to

finish on the sanme property, and we el ected not to do

so.
Q So you were told you could do that. Correct?
A Eventual | y.
Q But you didn't do it?
A W did not.

Q Do you know whet her or not a conpeting CUP
appl i cation on the Magagna property that we've tal ked

about before, whether that had already been filed at the
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time you tried to file your own CUP application or -- or
considering filing your own CUP application?

A The Magagna CUP application went in in March of
2018, and that woul d have been after we consi dered not
filing a CUP application on the property at 6176.

Q But so you chose not to pursue a second CUP
application. Correct?

A We were not going to be in conpetition with
Geraci -- M. Ceraci.

Q And then at a later point in tine,

M. Magagna --
THE REPORTER. Can | hear again, slower.
BY MR WEI NSTEI N:

Q M. Magagna -- at a subsequent tine,

M. Magagna put in a conpeting CUP application for
anot her property that was within a thousand yards of
your property?

A Yes. Very confoundi ng.

Q Now, you recall that at one point in the
processi ng of the CUP application for your property,
Ms. Berry's CUP application, that access needed to be
obtained to your property in order to do geotechni cal

testing, soils testing, for lack of a better word?

A Yes, | was made aware of that.
Q And did you refuse access to your property?
A | did.

Q And that necessitated having to go to Court,
M. Geraci having to go to Court to get an order
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ordering you to all ow access to your property for the
soils testing?

A Eventual |y, he was granted that right. But in
the neantine, | wanted a third-party court-appoi nted
adm ni strator so that sonebody woul d be | ooki ng at out
for nmy interests with geotechnical soils, which is an
I nvasi ve test.

Q Just so we're clear, in order -- you understood
at the tine that in order for the CUP application to

progress, the Gty was requiring geotechnical testing?

A They were requiring that from day one, yes.
Q Ckay. And when M. -- when Ms. Berry's
application -- she was an agent for M. Geraci -- when

they attenpted to get on your property and asked you to
get on your property to do the soils testing, you
refused. Correct?

A | wanted insurance that the third-party
court-appoi nted adm ni strator woul d oversee those
results, yes.

Q So the answer is yes?

A Yes.

Q And this -- you essentially necessitated a
court proceeding in order to get an order allow ng the
soils testing engineers to get on your property. True?

A Eventually -- eventually, the judge ruled in
your favor, and you were given access to the property
wi thout a third-party court-appointed adm ni strator.

That 1s correct.

Page 160
www.aptusCR.com



© 00 N o o M W DN P

N NN NN NNMNNMNRRRRRRER R R R R
0 N o OO DN WNREPR O © 0 ~N O O M w N kL O

Transcript of Proceedings Geraci vs. Cotton, et al.

Q And then after the court order had been
obtained to all ow access to your property, in order to
get the permt to do the soils testing, the Cty
required that there be a consent form signed by the

property owner.

A Correct.

Q Do you recall that?

A | do.

Q And you refused to sign that? Correct?
A Correct.

Q And so M. Ceraci had to go back to Court a
second tine to get an order that the clerk of the court
of the San Diego Superior Court could sign that consent
formin your place. Correct?

A I ndeed. The Court had to sign off my consent.

Q And as a result of those two actions, there
were nonths of delay in processing the CUP application.
Isn't that true?

A No. It wouldn't take nonths. | don't know how
much tinme was lost to that, but we were actively arguing
for a third-party court-appointed adm nistrator. The
reality is if | were M. Ceraci, | would want to
sabotage that CUP with a soils analysis. And that's the
easiest way to do it.

Q So that's what you thought was going on?

A Most definitely.

Q Ckay. And so you interfered with his ability

to get soils testing. Correct?
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A | wanted assurances that there would be a
third-party court-appointed admnistrator to oversee
t hose geol ogical test results.

Q Ri ght.

Because -- and by doing so, you interfered with
getting that CUP application?

A No. That CUP -- that was a requirenent under
task managenents in January of 2017. You've known about
t hat since day one.

Q Wul d you agree that there were delays in
submtting the CUP application because of delays in
getting on the property to do soils testing?

A It would be one condition for del ays, yes.

Q Al right.

MR. VI NSTEIN:  Your Honor, | offer 118.

THE COURT: Any objection?

MR. AUSTIN. No objection.

THE COURT: Exhibit 118 is submtted.

(Premarked Joint Exhibit 118, Notice of Ruling

After Hearing Re Mdotion by Plaintiff for

Prelimnary Injunction or other Order to Conpel

Access to the Subject Property for Soils

Testing, 3/26/18, was admtted into evidence.)
BY MR WEI NSTEI N:

Q M. Cotton, do you recognize this as the order
that was obtained fromthe Court to force you to all ow
access to your property for soils testing?

A Yes.
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MR VEINSTEIN. |'d offer 119, your Honor.
THE COURT: Any objection?
MR. AUSTIN. No objection.
THE COURT: Exhibit 119 is admitted.
(Premarked Joint Exhibit 119, Oder Ganting
Ex Parte Application by Plaintiff for
Appoi ntnent of Court Clerk or Court Cerk's
Desi gnees as Elisor, 4/3/2018, was admtted into
evi dence.)
BY MR VI NSTEI N:
Q M. Ceraci (sic), do you recognize Exhibit 1197
A Do | recognize it.
Q Sorry. M. Cotton?
A Yes, | do.
Q | apol ogize. And is that the second court
order that had to be obtained for the clerk of the court

to sign that consent forminstead of you?

A | don't knowif it's the second. |It's one.
Q It's another court order?
A Ckay.

Q Do you agree? Do you renmenber that?
A It was conpelling access to the property for
t he subject soils testing, yes.
MR VWEINSTEIN. Al right. Your Honor, may |
have a quick monment to talk with counsel.
THE COURT: Sure.
MR VEINSTEIN. | think that's all | have, your
Honor .
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THE COURT: Al right. Counsel, are you
reserving your right to conduct your exam nation of
M. Cotton in your case in chief?

MR AUSTI N Yes, your Honor.

THE COURT: Al right. Thank you very mnuch.

You can step down, M. Cotton.

Al'l right. Counsel, your next w tness?

MR TOOTHACRE: Yes, your Honor. Plaintiff
woul d call M. Abhay Schweitzer.

THE COURT: Is he in the hallway?

MR. TOOTHACRE: | think so.

THE COURT: Al right. Wuld you retrieve the
next w tness, Madam Deputy.

THE BAI LI FF:  Yes, your Honor.

THE COURT: Good afternoon, sir. Wuld you

follow the directions of my deputy and ny clerk, please.

Abhay Schweit zer,
being called on behalf of the Plaintiff/Cross-Defendant,

havi ng been first duly sworn, testified as foll ows:

THE CLERK: Pl ease state your full nanme and
spell your first and |ast nanme for the record.

THE W TNESS: Abhay, A-b-h-a-y, |ast name
S-c-h-we-i-t-z-e-r.

THE COURT: \Whenever you're ready, Counsel.

MR TOOTHACRE: Thank you, your Honor.
\
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(Direct exam nation of Abhay Schweitzer)
BY MR TOOTHACRE:

Q M. Schweitzer, what is your education after
hi gh school ?
A | graduated from Law ence Technol ogi cal

University with a bachelor's of science in architecture
in 2006.
Q Ckay. And where is that university | ocated?

A It's located in Southfield, M chigan.

Q And what is your work -- | take it you noved
fromM chigan to San D ego?

A | did. In 2006 just after graduating, | noved
her e.

Q And then did you commence your work history
upon arriving in San Di ego?

A Shortly after.

Q And what is your work history in San D ego?
And if you could slow down just a little bit. Qur court
reporter has already had a workout today.

A Sorry. The first firmthat | worked with was
cal l ed Manual Rosen Architects. It's a very small firm
The architect, Manuel Rosen was getting close to
retirement. So after a few nonths, he let nme know that.

So then I went on to work for another firm
call ed Marengo Morton Architects. They're located in
La Jolla. W did nostly residential projects but also
some -- some conmercial projects.

Q And for what period of tine were you with
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Marengo Morton Architects?
A | think from about 2007 until 2010.
Q |"'mnot sure if you said what period of tine

you were with Rosen Architects.

A It was from | believe, late 2006 until sone --
sonme period in 2007. | don't renenber the exact.
Q Did you do anything in the construction

I ndustry during your schooling?

A | did. | worked for a construction -- | worked
In construction for a lot of years. And then | also
worked from-- for one of the firnms that one of ny
professors had. So | would do both while I was in
school .

Q kay. And did you work for Morgan Stanley?

A | did. | did an internship in 2000, | believe.
A sumer internship for what was called Mrgan Stanl ey
Dean Whittier at the tine.

Q kay. And what did you do working for Rosen
Architects?

A For Manual Rosen Architects, my -- the bul k of
nmy work was managi ng a project in Mexico for 600 new
honmes near Rosarito. And | was the project manager of
t hat project.

Q Ckay. And what sort of work did you do when

you were working for Moraga -- Marengo Morton
Architects?
A My responsibilities were a little bit broader

there. But | worked on creating drawi ngs. Sonetines |
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met with clients. Sonmetinmes | would go to the Gty of
San Diego to neet with reviewers or to submt projects.
| also did sone designing, sonme detailing. Quite a
broad scope of work.

Q Ckay. At sonme point in time, did you found
your own busi ness?
Yes.
And when was that?
That was in 2010.
And what's the name of that business?
It's called TECHNE.
And what does TECHNE do?

A W work -- we're a design firm design and

O >» O >» O >

devel opnent firm Part of our work is to render
services to clients in an architectural manner. W work
on single-famly residential projects, nulti-famly,
apartnments, sone m xed use, which neans commercial and
residential. W also work on quite a few
cannabi s-rel ated projects, everything fromretail, what
you may know as the dispensary, to cultivation
facilities where they grow the cannabis to another type,
which is called the manufacturing facility. And
that's -- that is where they woul d make byproducts from
t he cannabi s, chocolates, oils, these sorts of things.
So we do quite a few of those projects as well.

Q Ckay. Do you -- are you solely responsible in
your business for marijuana products? |In other words,

Is there a portion of your business that has nothing to

Page 167
www.aptusCR.com



© 00 N o o M W DN P

N NN NN NNMNNMNRRRRRRER R R R R
0 N o OO DN WNREPR O © 0 ~N O O M w N kL O

Transcript of Proceedings Geraci vs. Cotton, et al.

do with marijuana, principals or CUP applications or any
of that?

A Qur firmcurrently has seven enpl oyees. On
nost projects, except for the admn, which is just one
enpl oyee, typically, everybody would play a role in that
project. So there isn't an exclusive cannabis team so
to speak. But | aminvolved in every single cannabis
project that we do.

Q Okay. When did TECHNE have its first

cannabi s-rel at ed product -- project?
A Fromwhat | recall, it was around 2013, and
this was in Oakland, | believe. Gakland or Ri chnond.

That's in the Bay Area. That was our first project.

Q kay. And how many CUP -- or nedical marijuana
outl ets have you worked on in the interi mbetween 2013
and M. Geraci's project?

A Only here in San Diego, or totality?

Q Let's start with the broader picture. How many
overal | ?

A | think we've worked on probably around 30 or
40.

Q Al in California?

A Yes.

Q Ckay. \What are some of the cities you've
wor ked on, those sorts of CUPs?

A City of La Mesa, County of San Di ego. Ranpbna,
to be specific. City of San Diego, of course. City of
Chula Vista. Also Gty of Santa Barbara. Cakl and.
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City of OGakland. And then City of Richnond. Those are
the ones | recall now.

Q kay. Does TECHNE currently have any active
marij uana cases goi ng?

A Yes. |If you're asking do we have any active
marij uana projects, yes.

Q And how many do you believe you have going at
the current tine?

A Around 20 currently.

Q And what is your role at TECHNE?

A | amthe principal and the CEO. So | play both
roles. | play a technical role as the principal to
oversee the staff in their day-to-day work as it rel ates
to projects.

| al so manage sone of the projects nyself. W
have other staff that do that function, but | take on
that as well.

| often neet with clients when we have
hearings, and in our case, it would typically be in
front of a planning comm ssion or the Gty Council. |'m
t he one that al nost 100 percent of the tine presents
representing the firmat those hearings.

And then nmy role as the CEO has nore to do with
the direction of the business, the financial aspect of

It, sone of the day-to-day things that are not project

rel at ed.
Q Ckay. Are you famliar with M. Ceraci?
A Yes.
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Q And when did you first beconme famliar with
M. Ceraci?

A | think -- well, right when we started this
project, | believe. Right around 2016.

Q And are you referring to M. Ceraci's project?

A Yes, | am

Q And was that |ocated at 61 -- 61 -- |'ve |ost
ny mnd. Wat was the address for where that project
was | ocat ed?

A It's on Federal Boulevard. | think 6176.

Q That's correct. Thank you.

How di d you first becone involved in that
proj ect?

A | believe that | was asked to participate in
that project by JimBartell, who is another consultant
on the project.

Q kay. And who is JimBartell in the nedical
mari j uana i ndustry?

A Vell, | know JimBartell is a public relations
consultant, and we have worked on numerous projects,
bot h cannabi s and not cannabis, fromaround that tine.

Q Over what period of tinme have you worked on
projects with M. Bartell?

A | believe 2014 is the first tine that we worked
t oget her.

Q Ckay. Do you have any current projects with
M. Bartell?

A Yes, we do.
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Q Do you have an estimate as to how many?

A Maybe six or so. There could be nore. 1'd
have to | ook at ny records but a handful.

Q Ckay. Do those all involve nedical marijuana

facilities?

A No.

Q Are you aware of a | ady naned Rebecca Berry?
A Yes.

Q And how did you becone aware of Rebecca Berry?
A Through -- through M. GCGeraci's project.

Q kay. Who first introduced you to her, if you
can recal |l ?

A | think I first net her at M. CGeraci's office.

Q kay. And were you aware of whether or not she
was going to be acting as the agent for M. Ceraci
vis-a-vis the CUP application?

A My understanding is that she was going to act
as his agent.

Q Ckay. Is it unusual for a CUP investor to use
an agent as the actual applicant on the application in
your practice?

In my practice, that's not unusual, no.
|s there a reason for that?

| assune there is.

You just don't know?

| don't know.

> O >» O >

Q Ckay. And were there any other consultants on

M. Geraci's project that you' re aware of?
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A Yes. There were a host of other consultants.

Q And were you the one charged with retaining --
finding and retaining consultants?

A For the nost part, | was. Any consultant, as |
understood it, that related to what we were preparing
and submtting to the Gty, we were the ones in charge
of coordinating to get themunder contract and to
I ncorporate their work into the final work product.

Q To the best of your ability, from your
recoll ection, can you tell the jury who the other
consultants were or what their disciplines were,

A Yes. For sure I'll renmenber the discipline. |
may not renenber sone of the nanes.

So we had Lundstrom Engi neeri ng, who was the
surveyor, |and surveyor

We had Sni pes-Dye and Associ ates was the civil
engi neer.

W had Title Pro IS, who was a consul tant who
was responsible for a couple of technical things the
Cty needs, one being the noticing package and the ot her
a series of maps that they require.

W al so had Southern California Soils and
Testing, SCST, they call thenselves, who were the
geot echni cal engi neers.

And we had Sam Wade Landscape Architect, who
was the | andscape architect.

Q Ckay. And did you retain all those people on

your teamfor this project?
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A They -- we weren't under contract with them
but we coordinated that they be under contract with our
client.

Q Ckay. So would they submt their contract to
you and then you would submt the contract to M. GCeraci
for signature or --

A That's typically howit would happen, because
we want to make sure that the contract accurately
reflects the scope that we're hired to do. So typically
the contracts would go through us. W would review
them And then if the scope was correct and we thought
the fee was reasonable, we would send that to the
client.

Q kay. To your know edge, did M. Geraci draft
any of those contracts wth the consultants on the teanf

A Not that |I'm aware of.

Q Are you aware of whether or not the consultants

provided their own contracts for signature?

A To ne, they all appeared to be their own
contracts.

Q Have you worked on prior cases -- well, first
of all, do you know G na Austin?

A | do.

Q And who is G na Austin?

A G na Austin is an attorney, and we have worked

on quite a few projects together.
Q And what sort of projects do you work on with

G na Austin?
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A Typically, the projects that we work on are
cannabi s-rel ated projects as well.
Q kay. Are you aware of whether or not G na
Austin was on M. Ceraci's teamfor this project?
A Yeah, she was.
Q Did you select and retain her, or was she sort
of an outlier that was retained by M. Geraci?
A | didn't select or retain her.
Q Al right. Do you have an estimte of how many
projects you've worked on with G na Austin?
A | think over the course of the years, over 20
proj ects.
MR. TOOTHACRE: Ckay. | would like to
I ntroduce, your Honor, Exhibit 12, if | could.
And may | approach to give the witness a
poi nter, your Honor?
THE COURT: You bet.
Any objection to the adm ssion of Exhibit 127
MR. AUSTIN.  Absolutely not, no, your Honor.
THE COURT: Exhibit 12 will be admtted.
(Premarked Joint Exhibit 12, Agreenment between
TECHNE and Larry Geraci, dated 10/04/16, was
admtted into evidence.)
BY MR TOOTHACRE:
Q You have books in front of you that you can
also --
A | do. Just give nme a nonent.
Q Have you seen Exhibit 12 before,
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M. Schweitzer?

A Just -- just one nonent.

Q Ckay. Sure.

A Yes.

Q Do you recogni ze that docunent?
A | do.

Q And was that a docunent prepared by yourself or
sonebody at TECHNE?

A Yes.
Q And is that your signature on page 9 of 9?
A Yes.

Q Ckay. What does this document purport to be?

A This is the agreenent, which we prepared to
render our services for this particular project.

Q kay. Who was the agreenent between?
Actually, let me refer you to page 2 of 9.

A The agreenent is between ny firmand Rebecca
Berry.

Q Ckay. And can you cull up a coupl e sentences
there. Alittle nore.

And this is the agreenent entered as of

Oct ober 4, 2016 between Rebecca Berry and your firnf

A Yes.
Q |s that correct?
A Yes.

Q And if you drop down to the scope of the
project, A and B, what was the scope of the project?

A The scope of the project is to include the
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followng: Modification of existing build structures in
order to accommobdat e additional parking, conversion of
approxi mately 1500 square feet of the existing
structures into a nedical marijuana consuner

cooperati ve.

Q And on page 3 of that exhibit, what were the
basi c services you were going to be providing?

A The basic services for nobst projects are
standard. And I'll go over each phase of it w thout
trying to bore you or get too technical.

The first phase, which you'll see there is
Al.2 -- if you'll go to the next one, please. Perfect.
It's called schematic design or prelimnary study. This
IS the phase where we're trying to find out sort of in
broad strokes can we design sonething that we think
works. Right. And you see item zed there sone specific
pl ans that we would give the client as a work product
during that phase so that the client can see the ideas
that we're trying to convey.

On the next page, if you go down to the next
section, A 1.2.2, it's called design devel opnent. And
in this particular phase, with he develop -- we refine
our initial concepts. W get nore detailed in the
design. And in that particular case, we would provide
nore detailed floor plans, propose interior elevations,
which is basically what you would see if you | ook at a
wall. But drawn in a technical fashion w thout colors.

And then a materials concept with actual
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sanpl es of materials.

The phase after that, a 1.2.3, it's called the
construction docunent phase. And this is the phase
where we conpile all of these ideas, all of these design
concepts, materials, and we create docunents that are
very detailed, oftentinmes 50 or 60 or 70 sheets of
drawi ngs, that get submtted to whatever jurisdiction
we're in in order to obtain a building permt.

As we go through that process and address any
comments they have, a permt is issued, and those
particul ar drawi ngs can be used for the construction of
t he project.

Q kay. Dropping dowmn to A 1.2.5, is that the
next phase?

A 4.

Q Sorry. Did I skip four? Ckay.

A That phase -- this is a phase that is during
the construction of the project. And during that phase,
our main responsibility is to represent the client, to
make sure that whoever is building is building according
to plans and according to any applicable codes. |If
there are any changes or requests for substitution, we
represent the client in that negotiation. And at tines
too if the client wants us to review requests for
paynents fromthe builder, we do that as well just to
make sure they're not requesting paynent for sonething
that hasn't been done or for sonmething that hasn't been

done properly.
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Q Now, ski pping down to the next section,
A.1.2.5 what's that section representing?

A This section represents the scope of our work
that deals with coordinating with other consultants that
may be required for the project. And when we prepare an
agreenent, we always try to anticipate what we think my
be required so that the client has sone |evel of
expect ati on.

Q kay. And the next section is A 2.0 and 2.1.
What are those entries?

A Those sections deal with in the event that we
may need to do services that are outside of the origina
agreenent. It sets forth a structure on how we woul d
ask for that or how the client would ask for that and
how we woul d incorporate it into the contract, which is
what you see at A 2.2.

Q kay. The next section is Article B,
conpensati on of paynent.

Generally, what is that?

A CGenerally, this is -- these are the details of
how we get conpensated al ong each phase of the project.

Q And that goes on for two pages?

A It goes on just a little bit onto the next
page.

Q Ckay. Let's drop down to Article C,
responsibilities. |If you can give an overview to the

jury, a short overviewto the jury on what that is.

A Qur contracts are quite detailed. And I'Il try
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to do ny best to explain to the jury what each section
nmeans and why we think it needs to be in there.

So Section Cl1.2 at the top of that page, in
general with this section, we try to set forth
Section C, Article C. \Wat are our responsibilities and
what are the client's responsibilities, because both do
have responsibilities on a project.

The first one, we saw it referenced a little
bit in nore detail on the previous article -- is that
when -- when there are additional services that they
must be part of the agreenent. Usually through an
addendum

C. 1.3, the next one, this is the general
responsibilities of nmy firmin this case. And it talks
about the professional quality, technical accuracy,
coordination of all design, draw ngs, specifications,
and ot her services that we provide. And it also froma
| egal standpoint doesn't limt any rights or renedies
ot herwi se afforded by | aw.

The next section, C 1.4, this explicitly states
our conpliance with | aws, codes, ordinances, and
regulations. W like to put it here just to be extra

clear. And I'mnot going to go through all of them

But federal, state, local |aws and codes. It states
that we're -- we're responsible for conplying with
t hose.

Next section. The next section also rel ates

wth complying wth laws, and it states that "Licensed
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design professionals shall affix their seals and
signatures to drawi ngs and specifications produced or
managed under this agreenent when required by |aw "

So it relates to our drawi ngs, and it just
relates to us checking consultants' drawi ngs too to neke
sure before we incorporate themthat we affix whatever
seals and signatures are specifically required for that
wor k product.

Q And then the last responsibility is to attend
conferences. \What is that regardi ng?

A Yes. On nost projects, we always have -- or
al nrost al ways have a series of neetings or conferences.
The neeting could be wth Gty staff. It could be with
ot her consultants. It could be in front of
deci si on-maki ng boards. And it just states here in the
agreenent that we're responsible for attending those.

Q kay. And we'll skip the next several pages.
But that is your signature on page 9 of 9?

A Yes.

Q And does this agreenment have a date on it?

A It's dated an first page, | believe. Second
page.

Q Ckay. And what's the date? Cctober 4th, 20167

A That's correct.

Q l"d like to draw your attention now,

M. Schweitzer, to Exhibit 14 and ask if you' ve seen
t hat docunment before. | believe that's already in

evi dence, your Honor?
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THE COURT: It is.
THE WTNESS: | recognize that.

BY MR TOOTHACRE

Q Do you recogni ze that docunent?

A | do.

Q And is that an email you created?

A | believe it is.

Q And what date was it created?

A Cct ober 4th, 2016.

Q To whom did you send that?

A | sent it is to Larry Geraci and Neil Dutta.

Q Who is Neil Dutta?

A Nei |l Dutta, to my understandi ng, was working
wth Larry.

Q Do you know i n what capacity?

A He seened to be assisting Larry.

Q Ckay. And you CC d G na Austin?

A | did.

Q And you CC d JimBartell?

A Yes.

Q What was the purpose of sending this email ?

A In the email, | describe a site visit that |
di d.

Q Okay. And where was the site you visited?

A It was the site of the subject property, 6176
Federal Boul evard.

Q And there were sone key points that you wanted

to convey to these parties regarding that property?
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A Yes.
Q And what were those? There's a one, a two, and
a three?
A Yes. |If you could zoom back into them please.
The first point -- when we visit a site, there

are sone basic things that we look for. And there may
be specific things that the client asks us to | ook for.
And | think this is a summary of both of those. 1'll go
over each.

The first one, it seens pretty obvious that
there is unpermtted construction on the property
towards the rear. It's inportant for us to note that
because we don't want to assune that sonething is
permtted and could potentially be used when it's not.
And also with this type of approval, if there are
unpermtted structures on a property, it does affect our
approval process. And we do have to show a sol ution for
It during approval. So is it's inportant for us to note
t hat .

Q And what was your second key point?

A The second was regardi ng parking. And what |
note is that the parking area to the east of the
building is not wi de enough for parking and the drive
aisle. Possible solution is to denolish the part of the
structure. |I'mnot going toread it all. Wat | was
trying to determne here is if parking was feasible and
what would it entail for parking to be feasible on that

si de.
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Q What's your third point just generally?

A The third point relates to the ceiling height
on the front portion of the property. So the California
Bui | di ng Code requires a seven foot six mninumceiling
hei ght. And even though there may be buil di ngs t hat
have |l ess than that, for this case, since we're
converting it or proposing to convert it fromone use to
anot her, we would have to neet current Buil ding
Code requirenents.

And | saw this as a potential issue that we
woul d have to renedy through the process of getting this
proj ect approved.

Q At this point in time, were you just trying to
deci de whether or not M. Cotton's property was even
feasible for a CUP MMCC?

A Yes.

Q And were you | ooking at other properties as

well or was the focus solely on this property at this

tinme?
A | don't recall |ooking at other properties.
Q And the | ast sentence -- the second-to-| ast

sentence there, what was your conclusion or your
summary?

A What | -- what | said in the email and what |
concluded was that | thought the |ocation was feasible
as far as parking is concerned, which is always a najor
concern for us. And then an option of parking in the

adjacent lot would give us a little nore flexibility.
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Q Ckay. And at some point early on, was there --
was a topographical survey required?

A Yes.

Q Let nme have you refer to Exhibit 15, please.
Al ready in evidence, your Honor.

THE COURT: It is.

BY MR TOOTHACRE:

Q "1l ask you if seen that docunent,
M. Schweitzer.

A Yes.

Q And what is this docunent? Wat is this email?

A This is an email that | sent to Becky after
nmysel f or somebody on the firmhad requested a proposal
froma | and surveyor

Q And who was the |and surveyor?

A In this case, the proposal was from Lundstrom
Engineering. And in the email | give a couple of key
points in the survey.

Q And what are those?

A The fee, the turnaround tine, which is rather
fast for this firm and we wanted that.

And then | also nentioned that we are waiting
on anot her proposal but because of the fee and the
turnaround time, | felt confortable in the client was
ready to accept this proposal.

Q Ckay. And the proposal is attached to
Exhibit 15. |Is that correct? Wat did | say?

A Yes.
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Q And did Ms. Berry indicate that she woul d
accept that proposal ?
A That's what | recall.
Q Ckay. If | could have you -- strike that?
MR. TOOTHACRE: Your Honor, | offer Exhibit 167
THE COURT: Any objection?
MR. AUSTI N: No, your Honor.
THE COURT: Exhibit 16 will be admtted.
(Premarked Joint Exhibit 16, Executed Letter
Agr eenent between Rebecca Berry and Lundstrom
Engi neering and Surveying, Inc. re Topographic
Survey Proposal, dated 10/6/16, was admtted
I nt o evi dence.)
BY MR TOOTHACRE:
Q M. Schweitzer, have you seen Exhibit 16
bef ore?
A Yes.
Q What is Exhibit 167
A Exhi bit 16 appears to be the signed proposal
from Lundstrom Engi neeri ng.
Q Ckay. And is that Rebecca Berry's signature at
t he bottonf
A | believe it is.
Q Ckay. So Lundstrom Engi neering was hired to
work on this project. Correct?
A Yes.
MR TOOTHACRE: GCkay. |If | can direct your
attention now, M. Schweitzer, to Exhibit 17.
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THE COURT: Counsel, we're going to take our
break now. Do not form or express any opinions or
di scuss the case until you deliberate. W'Ill be in
recess for 15.

MR, TOOTHACRE: Thank you, your Honor.

THE COURT: Al right. The jury has left the
courtroom Counsel, we will be in recess for 15
m nut es.

(Recess from2:55 p.m to 3:11 p.m)

THE COURT: Al right. So, Counsel, how nmuch
time do you have on direct with M. Schweitzer?

MR. TOOTHACRE: My guess is until the end of
t he day.

THE COURT: OCh, you are going to go that |ong?

MR. TOOTHACRE: | believe so.

THE COURT: Ckay. That's fine.

MR, TOOTHACRE: Unless it's give or take.

THE COURT: And then on cross-exam nati on,
which if you stop any tinme before 4:30. |If you finish
with your direct, we're going to stop at that tinme for
the day with the jury.

MR, TOOTHACRE: (kay.

THE COURT: And tonorrow norning, do you have
any estimate of how | ong your cross would be, Counsel?

MR, AUSTIN. Onh, | would say probably 30
m nut es.

THE COURT: All right.

MR, AUSTIN. Until possibly 4:00 --
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THE COURT: And you have a City wtness that
you don't estimate wll take very |ong?

MR. VEINSTEIN. That's right. And she takes
her kid to school. So it's half an hour after we start.

THE COURT: It sounds like we will be done with
her by 10:30 or so, by our norning break?

MR. VEINSTEIN: That's correct.

THE COURT: So that's your |ast w tness, other
than M. Bartell, who won't be here until 9:00?

MR. VEINSTEIN: Correct.

THE COURT: You have sonebody to call starting
at about 10: 30 tonorrow norni ng?

MR AUSTIN  Yes.

THE COURT: That will include M. Hurtado and
who el se?

MR. AUSTIN. M. Hurtado is going to take a
rat her significant amount of tinme. | would say a couple
hour s.

THE COURT: And then Bartell will take how
| ong?

MR VEINSTEIN:  Forty.

MR. TOOTHACRE: Forty m nutes nmax.

THE COURT: Cross on Bartell?

MR. AUSTIN. Fifteen mnutes. Well --

THE COURT: Ckay.

MR AUSTIN. Maybe nore than that.

THE COURT: That's fine. But after Bartell,

you're going to re-call M. Cotton?
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MR AUSTIN. That's the plan, yes.

THE COURT: And that's your |ast w tness?

MR. TOOTHACRE: It sounds to ne like we're
going to run out tonorrow.

THE COURT: Hold on. |Is that your | ast
W t ness?

MR. AUSTIN. They did have soneone on their
list, Cherlyn Cac, who also works for the City. Her job
Is very simlar to Tirandazi.

THE COURT: Let's not worry about them Let's
wor ry about you.

MR. AUSTIN. If they're not going to call her,
if I can get a subpoena out intinme --

THE COURT: So when you re-call M. Cotton, how

much time do you think you'll need?
MR. AUSTIN. An hour, hour and a half.
THE COURT: GCkay. | nean, even if you add a

couple of wtnesses, it sounds to ne |like we're going to
be done with the evidence by Wdnesday eveni ng.

Al right. | gotcha.

Madam Deputy, at this point, you can bring the
jury in. Al right. Al of our jurors are in their
chairs.

Counsel , please continue your direct
exam nation of M. Schweitzer.

MR TOOTHACRE: Thank you, your Honor.

BY MR TOOTHACRE:

Q M. Schweitzer, can | direct your attention to
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Exhibit 17, which is already in evidence, your Honor.
THE COURT: It is.
BY MR TOOTHACRE:

Q Have you seen that docunment, M. Schweitzer?

A Yes.

Q And did you offer that email ?

A | believe | did.

Q Ckay. And that was to Larry Ceraci, Neil
Dutta, with a CCto JimBartell and Jim Austin again?

A Yes.

Q And it's done on Qctober 18th?

A Correct.

Q What was your purpose in authoring this enail,
specifically, the second paragraph? |If that -- what
does that refer to?

A This is an email which | wote after we
recei ved the topographic survey. And let ne explain
what that is because it's relevant to what |I'm saying.
The topographic survey accurately depicts what is there
today as far as the property line, any buildings, the
t opography of the site, and also off site. And at
| east, usually half of the what's called right-of -way,
which is the city-owned property in this case containing
the street.

So after we received that, then we could
ascertain if it met some of the specific requirenents or
If there were other issues that we didn't know about

before until this. And there are two which we
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I dentified.

For this particular type of use in the Gty of
San Di ego, the Miunicipal Code requires that it be
separated froma residential zone by at |east 100 feet.
And in this particular case, once we receive the survey,
we can know in detail what the separation was fromthe
zone across the street, which was residential.

And we realized -- or we got confirmation that
It was | ess than 100.

It varies because the lines were not parallel.
But it varied from95.53 to 93 feet.

Q And so that would not qualify for a nedica

marijuana di spensary. |s that correct?
A That's correct.
Q O for approval of the CUP?
A I f the di stance woul d have renai ned that, then

we woul dn't be able to get the project approved because
not all of the findings for approval would be able to be
made.

Q Can | have you | ook at the next page of that
sanme exhibit. And if you could show the jury with your
poi nter what exactly you're tal king about.

A If you could zoominto this section, please.
So the drawing that you see there on the bottom which
was just zooned into, that is the topographic survey.
That is the work product that the topographer submtted
to us.

I f you see here on the bottom it says Federal
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Boul evard. This being the property where the project
was proposed, this portion right here being the outline
of the existing building, and there were sone ot her
structures, containers or | think other simlar
tenporary structures. This in front, the double Iines,
that's the sidewal k. And then you see a couple of

di mensi ons here.

And if you add up the dinensions, if you could
zoomin one frame | ower on that draw ng, please, so we
could see the other side of the street.

If you could get this whole portion, please.

The way that they're required to dinension is
fromone side of the right-of-way to the center and then
fromthe center to the other side. Wen you add up
t hose dinensions on either side, that's the result of
what | outlined in ny email, the 95.53 and 93, if |
recall correctly.

So this docunent was very inportant in order
for us not to only know what was on the site and what
was around, but to know exactly what our separation was
froma zone which we needed separation from

Q So woul d you describe the Iack of 100 feet
separation as a zoning issue?

A Yes.

Q That is a zoning issue.

And was there a second zoning issue involved in
this case? Let ne have you refer to Exhibit 18.

Do you recogni ze that docunent, M. Schweitzer?
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A Yes.
Q And what is this docunent?
A If you could go to page 2 of the exhibit,

please. This is an email which | sent to JimBartell
where sonetines a client would tell us that they have
done their zoning research. And even though we |ike our
clients, it's good practice for us to doubl e-check that.
And this is what we did in this case.

So we doubl e-checked the zoning, and the
Information that we got was that it was CO2-1. These
are just letters and nunbers that the Gty assigns for
particul ar zones.

Q Ckay.

A And if you |l ook at page 3 of that exhibit, this
Is -- if you could zoominto the table at the top,
pl ease.

This is a screenshot fromthe Minicipal Code,
and what this is showing are what are the uses that are
all owed in certain zones.

So if you see what | highlighted on the
ori gi nal docunent, you have to work your way up and go
down. We are the CO zone, and then the second
designator is two. The third designator is one.

If you follow this down and acconpany it with

the uses on the left, it wll tell you if a useis
allowed. If a use is not allowed, which is what the
dash neans. |If a use is allowed on a limted basis, and

then C woul d be conditional .
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Q Ckay. And you have a highlight at the botton?

A Yes. So if you --

Q What does that reference?

A | f you see here, nedical marijuana consuner
cooperative, there is a dash, which according to this
docunent, which is part of the Minicipal Code, neant
that it would not be allowed under any circunstances.

Q Ckay. And did you find that that was in
conflict with sone other provision that the Gty was
usi ng?

A That was brought to ny attention.

Q Ckay. And is that the first box on page 1 that
you hi ghli ght ed?

A Yes.

Q kay. |If you could highlight that. Wat are
we | ooking at there, M. Schweitzer?

A So the Gty of San Diego Devel opnent Services
Departnent, in order to make things a little bit easier
for owners and design professionals that are | ooking to
submt for projects or do a host of other activities,

t hey issue what they call information bulletins. And an
i nformation bulletin tends to condense information to
provide a sinple guide as to how to do sonething. It
could be how to obtain a permt or howto build a deck.
And in this case, since in 2014, the Cty
amended or revised the Minicipal Code to include this
new use, nedi cal marijuana consuner cooperative, they

issued this information bulletin in order to assi st
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whoever wanted to apply to understand how t he process

wor ked, to understand which zones they coul d propose

these in. And this is a -- just a portion of that
docunent .
Q Ckay. Let me have you refer, if you would,

M. Schweitzer, to Exhibit 19.
MR TOOTHACRE: Your Honor, | don't believe 19
Isin. My | offer Exhibit 19?
THE COURT: Any objection?
MR. AUSTIN.  No, your Honor.
THE COURT: Exhibit 19 wll be admtted.
MR, TOOTHACRE: Thank you, your Honor.
(Premarked Joint Exhibit 19, Email to Larry
Geraci and Neil Dutta from Abhay Schweitzer re
Federal Blvd. - Site |ayout, dated 10/20/16 with
two attachnments A101 - Site Plan - Existing &
Al02 - Site Plan - Proposed, was admtted into
evi dence.)
BY MR TOOTHACRE:
Q M. Schweitzer, have you seen Exhibit 19
bef ore?
A Yes.
Q And is that an ermail you sent to Larry Geraci,
Nei|l Dutta, JimBartell, and G na Austin on
Cct ober 20t h, 20167
A Yes.
Q And at this tine, were you still attenpting to
determ ne whether or not M. Cotton's property was
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feasible for the project?

A VWhat we were trying to do at this tine is to
find out first if we could get a building that was
conpliant and if we could inplenent the parking solution
that | alluded to in that earlier email --

Q Ckay.

A -- to see how many parking spaces we could fit
on this property.

Q | notice in the first paragraph, you discuss
the parking situation. What are you reconmendi ng t here?

A What the Municipal Code does is, depending on
t he use and depending on the zone, they stipulate you
need a certain ratio of parking spaces usually per 1,000
square feet. But for this particular zone, we couldn't
find a clear category that matched what we were
pr oposi ng.

So we, to the best of our ability, found the
cl osest mat chi ng category, which requested four parking
spaces per 1,000 square feet of building, and which is
what we applied on the site plan that is part of this
exhi bit.

Q kay. And the third paragraph down here, you
tal k about a 10-foot setback.

What is that referencing?

A What a setback is in the San D ego Mini ci pal
Code, that is a distance fromthe property line, a
paral l el projection, if you can imagine that. And that

creates an area where you can't put a building in in
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nost cases. And in this case, fromthe existing front
property line, we would have to copy that |ine

back 10 feet, and we wouldn't be able to propose any
bui I dings within that front yard, if you could visualize
t hat .

Q kay. Did you propose a dedication?

A Yes.

Q And what does that nean?

A |"'mgoing to give ny interpretation of it, not

a legal interpretation. But a dedication is oftentines
when a property owner dedicates a portion of their
property to the City for sone neans.

Q kay. And | notice there's two draw ngs
attached. Do those reference the parking situation
and/ or the proposed dedication?

A Yes. |If you would go to Exhibit 3, please.

Q Page 3?

A Yes. Page 3 of this exhibit. You can keep it
there for now.

So these are two draw ngs whi ch we prepared.
They're the sane type of drawing, in this case, a site
pl an.

This one here at the top, this is a site plan
whi ch just shows what's there. It's simlar to the
survey, but it contains sonme nore specific information
that the City asks us to provide for this particular
type of drawing. But it doesn't show any new design or

any proposed sol utions.
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On the bottom if you can zoominto this area,
please. This is a portion of the proposed site plan,
and in this case, we woul d show sone existing el enents
| i ke the property lines and the street, but on the site,
we woul d show what we're proposing to do with this
proj ect.

Here where I'mcircling, you can see the
proposed outline of the building. This line right here,
this is the front setback line. This being the front
property line. So this is that area that | nentioned
bef ore where we can't have the building in.

So what we, in essence, proposed, is to cut off
the front of the existing building.

MR. TOOTHACRE: (Ckay. Your Honor, |I'd like to
nmove Exhibit 20 into evidence.

THE COURT: Any objection?

MR. AUSTIN. No objection.

THE COURT: Exhibit 20 will be admtted.

(Premarked Joint Exhibit 20, Email to Larry

Geraci from Abhay Schweitzer Re: Federal Blvd. -

Site layout, dated 10/24/16 with attached A102 -

Site Plan - Proposed - Schene B, was admitted

into evidence.)

BY MR TOOTHACRE:
Q M. Schweitzer, have you seen Exhibit 20

before? Specifically, I"'mreferencing the site plans
att ached.
A Yes.
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Q What are the -- what's the significance of this
particul ar plan?

A This is anot her proposed solution that we did
of the site. This is the sane type of drawing that we
just saw in the previous exhibit. It is a site plan.

In this one, you see the building in the back and then
par ki ng spaces on either side in front. And this is
where you woul d maneuver in the parking area.

Q Did this one solve the zoning probl ens, at
| east the 100-foot zoning problen?

A Coul d you zoomin here, please.

If you see here, this bottomline is |abeled as
existing property line. So this is the property line as
It existed -- as it exists today and before we proposed
any changes.

The line next to it says new property line. So
this is where we were proposing the property |line be
noved to in order to create the 100-foot separation from
the zone across the street. And the area in between
t hem woul d be the dedication to the Gty.

Q Let me have you refer, if | could, to
Exhi bit 22.

MR. TOOTHACRE: Your Honor, may | nobve 22 into
evi dence?

THE COURT: Any objection?

MR. AUSTI N:  No, your Honor.

THE COURT: Exhibit 22 will be admtted.

\
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(Premarked Joint Exhibit 22, Email to Becky
Berry from Abhay Schweitzer Fwd Federal Bl vd.
dated 10/26/16 with attachnment Blank Cty of
San D ego Omnership Disclosure Statenent,
Form DS- 318, was admitted into evidence.)

BY MR TOOTHACRE:

Q Al right. M. Schweitzer, Exhibit 22 appears
to be an ownership disclosure statenment. |[Is that
correct?

A Yes.

Q And what is the -- what is an ownership
di scl osure statenent?

A So an ownership disclosure statenent, this is a
formthat the Cty of San Di ego prepares. They provide
It to us in blank format, and we're required to have it
filled in and submtted as part of this type of
approval .

Q kay. And do you know whet her or not one of
these was submitted in this case?

A | know that it was submtted because there is a
step in the submttal process where they check to make
sure that you have a list of docunments, draw ngs, and
forms. This is one of the forns. So we wouldn't be
able to submt unless we provided this form

Q Ckay. And is there a requirenent by the Gty
to submt a check with your submttal on the CUP
appl i cation?

A Yes.
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MR TOOTHACRE: And, your Honor, |'d nove 23

I nto evidence.
THE COURT: Any objection?
MR. AUSTIN. No objection.
THE COURT: Exhibit 23 will be adnitted.
(Premarked Joint Exhibit 23, Email to Rebecca
Berry from Abhay Schweitzer re Invoice #339 from
TECHNE City fees (Federal Blvd), dated 10/ 26/ 16
wth attached TECHNE | nvoi ce No. 339, dated
10/ 26/ 16, was admtted into evidence.)

BY MR TOOTHACRE:

Q Exhibit 23 -- well, what is Exhibit 23,

M. Schweitzer?

A Exhi bit 23 contains an invoice which was
generated by ny firm and then the email that we sent
that invoice electronically wth.

Q And what was the invoice representing?

A It was representing the deposit that woul d have
to be made to the City of San Diego in order to start
the review or start the process of obtaining this
condi tional use permt.

Q kay. How nmuch was that particul ar charge?

A $8, 800.
Q |s that a standard charge for each submttal on
a CUP?

A So how the City approaches it -- and this
val ue, unfortunately, they adjust it quite frequently --

even though we don't like that -- this is what has to be

Page 200
www.aptusCR.com



© 00 N o o M W DN P

N NN NN NNMNNMNRRRRRRER R R R R
0 N o OO DN WNREPR O © 0 ~N O O M w N kL O

Transcript of Proceedings Geraci vs. Cotton, et al.

paid in order to start this sort of approval. There's a
breakdown of the fees, but the bulk of it goes into a
deposit account, and then Cty staff, as they're using
their time working on this project, would bill against

t hat deposit account.

MR. TOOTHACRE: Your Honor, | would like to
nove -- strike that.

|s 24 already in evidence?

THE COURT: It is.

BY MR TOOTHACRE:

Q M. Schweitzer, |I'd refer you to Exhibit 24, if
| could, which appears to be an emanil to Rebecca Berry
and CC d to Larry CGeraci fromyou. |Is that correct?

A Yes.

Q kay. This is dated October 26th, 2016. |Is
that correct?

A Yes.

Q VWhat was your purpose in sending this email to
Rebecca Berry?

A There were -- there was nore than one purpose.
One was to informthemof the fee, the 8,800 that we
just discussed, why it was needed, and the breakdown on
how it summed 8, 800.

The Gty has another information bulletin, the
sane type that | discussed earlier, that gives the
breakdown of this particular fee. I'msorry. This is
the sane bulletin | discussed earlier.

Since the bulletin gives an overview of the
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process of submtting for a conditional use permt for
what was at this tinme called a nedical marijuana
consuner cooperative -- MMCCis short -- | suggested
that the client famliarize thenselves with the process,
because it can be conplicated. It can be confusing to
sonmeone who doesn't do it every day. And since the Gty
provi des such a concise set of information, we suggested
that they read over it and be famliar with it.

And then at the end, | just give a status of
where we are in our billing as it relates to how nuch of
the retai ner paynent we received that we've already used
in our hourly work.

Q kay. And you attach the Information Bulletin
170. Is that correct?

A Yes.

Q And this is sonething that is promnul gated by
the CGty. |Is that correct?

A Yes.

Q Can you -- | don't want to belabor this, but
can you give a brief overview of what all the
requi rements are by the Cty.

A | suppose | can.

Q Woul d you, please.

A Yes. Can you zoominto Section 1, please.

So this section, what it does is it refers to
the portions of the Code that regulate this particul ar
use. And you'll see SDMC, short for San D ego Mini ci pal
Code. Here, we see MMCC again. And then
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section whatever that long section is, Chapter 4,
Article 2, Division 15. And then it says what the
pur pose of the information bulletin is.

Q Ckay.

A And at the end, this is the type of approval,
which is a process three conditional use permt. There
are nore processes of conditional use permts, but
process three is the one that these projects usually
fall under.

Q kay. And Section Roman Nuneral |1, does that
I ndi cate what the restrictions are that apply to this
sort of application?

A So this provides in less detail than the
Muni ci pal Code but a general overview of the
restrictions on these types of uses.

So No. 8 says total nunmber of MMCCs limted to
four per council district. The Gty of San D ego has
nine. That would give a maxi mum potential nunber in the
Cty.

Nunber -- letter B, this lists sone of the uses
that the MMCC needs to at | east have 1, 000-f oot
separation from and that includes public park, church,
childcare center, playground, and so forth.

And it lists the section that provides nore
detail .

Q Wth regard to Section B, 1,000 feet from other
medi cal marijuana consumer cooperatives, that is a

restriction?
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A Yes.

Q Did that becone inportant later in this
process?

A It sure did.

Q Ckay. And No. C -- strike that. Letter C
pl ease?

A Letter Cis what | was discussing earlier, that
MMCCs are not allowed wthin 1,000 (sic) feet of a
residential zone.

And then letter D, this lists all of the zones
or it lists the zones, only the zones which MMCCs woul d
be all otted.

Q And then if you could go to subsection A on
the -- let's do the docunents referenced in the
I nformation bulletin.

A Ckay.

Q The top grayed-in portion, are these all the
documents required to be fulfilled for your initial
conpl et eness revi ew?

A So these are the docunents referenced. They
may not contain all the documents that we need to
submt, but it references the Minicipal Code, the
project submttal manual, Section 4 specifically.

Three, information bulletins that are all relevant to
this sort of approval.

And then five specific forns that we have to
submt, have filled out and submt as part of these

submttals.
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Q Ckay. We'll look at those in alittle bit.

But down in the right-hand corner on that first page of
the bulletin, the initial screening, step one, what is
t hat general ly?

A So this section goes fromthis page to the next
page. Once | get through six, if you could go onto the
next page, pl ease.

From what | understand that the Cty does in
order to nmake their job easier and it makes our job
easier is there are a series of screening procedures
before they actually start reviewing the nerits of your
project or getting into detail on your particul ar
dr aw ngs.

In this case, the first one is called initial
screening. And in order to do that, you have to bring
one copy of all these itens, general application. And
they list the formnunber, the Gty form Deposit
account, financially responsible party formwth its
nunber, owner disclosure statenent, also with its
nunber, proof of ownership and legal |ot status -- and
that's done through a grant deed -- Storm water
requi rement checklist, another Cty form a photographic
survey of photos and a CDO-R

Now, we get into the actual draw ngs, site plan
wi th devel opnent summary, floor plan, elevations if
proposi ng exterior nodifications, historical resource
information. There's a bulletin that gives nore detail

on this, but this is related to the Gty determning if
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a property or a building or both has any potenti al
hi storical significance.

Fees would be Item No. 11. And they al so have
anot her bulletin for that.

And then in addition to that -- and this is
very specific for these MMCCs, is this information here.

1,000-foot radius map. This is howthe Gty
determnes if you have the separation you need fromthe
uses that they listed. That's -- you nust have a
separation if you want to get these approved.

W use a consultant to provide it, but the Gty
Is quite specific on what they want. And that's what's
descri bed here.

And then also residential zones within
100 feet. So two separate distances, depending on the
use. One hundred for residential, and then sone ot her
uses are 1, 000.

And then at the bottomis another formthat the
City issues, which we have to get filled out, which is
affidavit for medical marijuana consuner cooperatives.

Q Ckay. And then going down to letter B, the

next category, step 2, submttal -- strike -- submtted
conpl et eness revi ew.

What is that describing?

A This is the second step of the screening, and

what it is, is this is when we submt a certain anount
of copies of information that the Gty stipulates we

need: Forns, docunents, draw ngs. From our
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understanding, there is a person at the City who gets
assigned, then, over a period of tinme -- usually 10
wor ki ng days -- to review that information and nmake sure
that the docunents, the drawings, the forns at |east
have the basic information that's required for themto
start reviewing it.

What usual |y happens at the end of that process
IS we get communication fromthe Cty, usually in
witing, and they woul d say you have everything. Submt
X amount of copies. O you're mssing sonething here,
you're mssing sonething in that drawing or that form
And in the worst-case scenario, if the submttal was
really lacking, they'|ll say let's repeat that process.
G ve us sonething better to work wth.

Q kay. Turning your attention to Exhibit 25.

Have you seen that docunent before?

THE COURT: | don't see that this is in
evi dence yet. Are you offering it into evidence?

MR. TOOTHACRE: If it's not in, I'"'moffering
it.

THE COURT: Any objection, Counsel?

MR AUSTIN. No, your Honor.

THE COURT: Exhibit 25 will be admtted.

THE WTNESS: |'mfamliar with it.
BY MR TOOTHACRE:

Q Ckay. And what is this? Wat's the email,

first of all?

A So the email is fromnyself to Larry and to
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Becky. And | copied Gna Austin and JimBartell

Q And what was your purpose in drafting this
emai | ?

A | wanted to communi cate what the state was of
the site plan and the proposed floor plan and al so how
we were proposing to deal with the separation required
fromthe residential zone across the street.

Q Ckay. And is that reflected on the two site
pl ans you attached to this email? Strike that. Three
site plans attached to this email ?

A So there are two site plans and a floor plan.
|f you would go to page 2 of this exhibit, please. You

can keep both of those up.

Q Does that reflect the two -- two site plans?
A Yes.

Q Ckay.

A Because the roadway or the right-of-way was so

wi de, we couldn't fit it in one drawing. So what you
see here is a drawing showing the entire site, the
bui I ding -- proposed building in the rear, the parking
spaces here on either side, and the shaded area is the
proposed dedi cati on.

And then if you imagine just scrolling down,
that's what this shows. The front only of the property.

And if you could scroll down, please, so
could see the rest of this exhibit. There you go.

This shows both sides of the right-of-way so

that we could depict to the Gty what we were trying to
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do in order to achieve the 100-foot m ni mum separati on.
The third page of the exhibit, page 4, this is

a proposed floor plan. So what this shows is what's
I nside -- what we're proposing to be inside the
bui l ding, the layout, and also a portion of the site for
clarity. So here's the reception as you enter. Here's
the actual sales area, and there are some other
necessary functions of the space here.

Q kay. This email was sent on Cctober 26th.
Correct?

A Yes.
Q And so you still had not submtted for
conpl eteness review at this point?
A Can you zoomin right here, please.
So this -- this is a section of what we call

the title block where we note when draw ngs were
submtted. Right. And | believe -- it's alittle hard
to read on this. But it says 10/28/2016, CUP
conpl eteness review. So if I'mreading this correctly,
this was just a couple of days before we submtted for
t hat conpl et eness revi ew.
Q kay. And then let ne have you -- strike that.
MR. TOOTHACRE: Your Honor, may | nobve 26 into
evi dence?
THE COURT: Any objection?
MR AUSTIN.  No, your Honor.
THE COURT: Exhibit 26 will be admtted.
\
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(Premar ked Joint Exhibit 26, CUP Submttal

Pl ans - CUP Conpl et eness Revi ew dat ed

10/ 28/ 2016, was admitted into evidence.)
BY MR TOOTHACRE:

Q M. Schweitzer, Exhibit 26, does that represent
the conditional use permt site plans that you submtted
to the Cty?

A Yes. \What we're looking at in this exhibit is
the first set of plans which we produced to submt to
the Gty for the conpl eteness review.

Q And do you know when this was subm tted?

A If you zoomin here, we have that date
of 10/28. And, typically, we would only put that date
when we were fairly certain we were going to submt.
Sonetines, they can vary by a day or two when we
actually submt. But it was right around this tine.

Q kay. And how many site draw ngs did you
submt with this packet. |f you |look at the very back,
they' re nunbered? 1Is it 14 site draw ngs?

A Yes. Now, there are many different types of
drawi ngs. Sonme of themare site plans. Sonme of them
are floor plans. Sone of them |ike the one you see up
now, just provides a summary of the project with a title
and sort of an introduction. And then there are sone
consul tant draw ngs t oo.

Q Ckay. Let nme have you refer to -- I'd like to
nove adm ssion of 28, your Honor.

THE COURT: Any objection?
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MR AUSTIN.  No, your Honor.
THE COURT: Exhibit 28 will be admtted.
(Premarked Joint Exhibit 28, Land Devel opnent
Manual Vol 1, Ch 1 Project Submttal Reqts,
Sec 4 Devel opnent Perm ts/ Approval s June 2015,
was admtted into evidence.)

BY MR TOOTHACRE:

Q Do you recogni ze that docunent, M. Schweitzer?

A Yes.

Q And what is this docunent?

A This is a docunent that is produced by the Cty
of San Di ego, and what it provides is a manual for what
to submt, howto prepare it, what the m ni num
information is, based on the type of permt that you're
| ooki ng to obtain.

In here, you see that this particular Section 4
Is for devel opnment permts or approvals, and a
conditional use permt for MMCCs would fall under this
cat egory.

Q And what was the significance of this docunent
to this project, in general? | don't want to go into
details. It's very |engthy.

A In general, this is the guide that we use to
know what the mininmuminformation is that is required
for us to put into the drawings, for the consultants to
put into the drawi ngs, what type of drawing is required.
For exanpl e, do they need an el evation of the building

or do they not need el evation of the building? Wat
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types of reports would be required, if any? What forns
woul d be required, and what other docunents would be
required in order to neet the mninumrequirenents to
submt for this type of permt?

Q And this is what you use for reference in
determ ning what to submt on behalf of M. GCeraci.
Correct?

A Yes.

MR. TOOTHACRE: Ckay. Your Honor, 1'd like to

nove into evidence Exhibit 29.
THE COURT: Any objection?
MR. AUSTIN. No objection.
THE COURT: Exhibit 29 will be admtted.
(Premarked Joint Exhibit 29, Information
Bul l etin 515 Geotechnical Study Requirenents
Cct ober 2016, was admitted into evidence.)

BY MR TOOTHACRE:

Q And do you recogni ze this docunent,

M. Schweitzer?

A | do.
Q And what is this docunent?
A This is another information bulletin. This one

specifically deals with geotechnical study requirenents
for devel opnent permts and grading permts.
Devel opnent permts being the type that we were trying
to obtain here.

Q Ckay. And was this relevant to the project you

were working on for M. Geraci?
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A Yes.
Q And why so?
A Coul d you pl ease zoomin right here.

So in the previous exhibit, there was an
information -- a submttal manual. That submttal
manual stipulates that a geotechnical report for this
type of project may be required. |In order to deternine
If it's required, then we reference this bulletin. And
this section of it, Roman Nuneral |1, says that Table
515A identifies when a geotechnical investigation report
I's required for proposed devel opnent projects based upon
t he geol ogi ¢ hazard category of the site.
Sone sites, as you may know, are nore or |ess
stable than others. The City determ ned, from our
under standi ng, that based on a map that they do, which
they reference here, if you are proposing a project on a
site located in an area that has high hazard, according
to their determnation, they want a geotechni cal
I nvestigation or study to be prepared and subm tted.
Q And did they want -- did the Cty want a
geot echnical report in this case?
A Yes.
Q Ckay. And we'll get to that |ater on.
MR. TOOTHACRE: Next in order, |I'd like you to
| ook at No. 30, which is in evidence, your Honor.
THE COURT:. Yes.
BY MR TOOTHACRE:

Q "1l ask you if you recogni ze that docunent,
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M. Schweitzer.

A | do.
Q And what is that docunent?
A This is another formthat the Gty issues,

which we're required to have filled out and signed and

submtted as a requirenent to apply for these types of

permts.

Q Ckay. And is this one filled out?

A Yes.

Q And do you recogni ze the signature block for
owner ?

A Yes.

Q And who signed under owner?

A So here, you see owner box checked, Darryl
Cotton, with his information. And | believe that's his
si gnat ure.

Q Ckay. And who is the signature on the other
side, if you recognize it?

A So that's -- you see here the nane filled out,

Rebecca Berry.

Q Correct.

A Wth her information, and | believe that's her
si gnature.

Q Ckay. And she X' d the box tenant | essee?

A Yes.

Q Did you fill that out? Who fills out those
boxes?

A It depends on the project. Sonetines, we try
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to fill it out as nmuch as possible to help the owner.
Sonetimes, the owner fills it out. | don't recall
specifically --

Q Ckay.

A -- who filled out this form

MR. TOOTHACRE: Your Honor, | nove adm ssion of
31.

THE COURT: Any objection?

MR. AUSTIN: No, your Honor.

THE COURT: Exhibit 31 will be admtted.

(Premarked Joint Exhibit 31, Form DS-3242

Deposit Account/Fi nancially Responsible Party

dated 10/ 31/2016, was admtted into evidence.)
BY MR TOOTHACRE:

Q M. Schweitzer, I'll ask you if you recognize
t hat docunent.

A Yes.

Q What is this docunent?

A This is another formwhich the City issues
whi ch we have to get filled out and signed and submt as
part of processing these permts.

This particular form as | understand it, is to
set up the trust account that | nmentioned earlier that
staff bills against, and if there are funds left over in
that account, who the Gty should rei nburse those to.

Q Ckay. And who was the -- who was the signatory
on here as the financially responsible party?
A Rebecca Berry.
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Q And what's the date that docunent is signed?

A 10/ 31/ 2016.

Q kay. Was this docunent submtted with the
original application package?

A l"mnot certain. | believe it was because they
typically don't allow us to proceed without having it.

Q kay. Do you recall whether or not the
application was submtted initially on Cctober 31st,
20167

A | don't recall specifically offhand the exact
date --
Q Ckay.
A -- that we submtted it.
MR. TOOTHACRE: |'Il refer you nowto

Exhibit 32, which | showis in evidence, your Honor.
THE COURT: It is.
BY MR TOOTHACRE:

Q "Il ask if you recogni ze that docunent.

A Yes.

Q And what is that docunent?

A This is a photographic survey of the property
and a little bit of the surrounding area. This is one
of the docunents that the City requires that sonebody
prepare and submt. And in this case, our firmprepared
it.

Q Ckay. We have seen sone of the photos in this
exhibit. Are there any in here that indicate where the

set back woul d be for the 100-foot dedication, so you can
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show the jury.

A If you go to page 4, please. So this is a
picture taken at the front of the proposed project
property, |ooking east, across Federal Boul evard.

And what you see there, roughly, this is the
residential zone, which | nmentioned earlier, which we
woul d need the 100-foot separation from

Q Are there any other photos that identify that
particul ar zoning issue?

A Yes. |If you go to page 7, please. So the
bui l ding that you see here, that's the existing building
on the project site. And this is that hill that we just
| ooked at in the previous picture.

And this picture is taken | ooking fromthat
residential zone at the subject property. And then
that's H ghway 94 in the background.

Q kay. And so what part of the building were
you going to dedicate to the Gty?

A You can't see it fromthis picture.
Q Is there one that shows that?
A Yes. Gve ne a nonent. |If you go to page 3,

pl ease. The portion we were proposing to dedicate would
be -- this is roughly where the existing property line
Is. And the new property |line would be noved back a few
feet fromthat.
Q So that front wall would conme down?
A Yes.
MR VEINSTEIN. Ckay. And |I'd like to nove 33
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I nto evidence, your Honor.
THE COURT: Any objection?
MR. AUSTIN: No, your Honor.
THE COURT: Exhibit 33 will be admtted.
(Premarked Joint Exhibit 33, CUP Conpl eteness
Review - City of SD Receipt for $8,800 Paynent
dated 10/ 31/2016, was admtted into evidence.)
BY MR TOOTHACRE:

Q Do you recogni ze that docunent, M. Schweitzer?

A | do.

Q Blow it up. And what is this docunent?

A This is a receipt issued by the Gty of
San Di ego and --

Q For what ?

A For the -- the first time which we submtted
this project to them So it shows the paynent of the
8,800. It shows our assigned project nunber and the
nanme. And then it shows the date that it was paid to.
And here's sone details on the paynent itself.

Q So do you believe this subm ssion was nmade on
Oct ober 31st, 20167?

A Yes.

MR TOOTHACRE: [1'd |like to nove 35 into
evi dence, your Honor.

THE COURT: Any objection?

MR. AUSTIN. No objection.

THE COURT: Exhibit 35 will be admtted.
\
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(Premarked Joint Exhibit 35, Email to Larry
Geraci from Abhay Schweitzer Re: Federal Blvd -
Site Plan and Fl oor Pl an, dated 10/31/16, was
admtted into evidence.)

BY MR TOOTHACRE:

Q And do you recogni ze that docunent,

M. Schweitzer? It's a string of emails. Is that
correct?

A Yes, | do recognize it.

Q And if you could read fromback to front?

A Yes.

Q It's in reverse chronol ogi cal order?

A Yes.

Q kay. And what was the purpose of this in the
emails, generally?

A Generally, it was to update the client and the

consultant team in this case, G na Austin and Jim
Bartell, as to the progress, the progress of the work
that nmy firmwas providing.

Q And on page 5, you indicate "W are on track to
submt on Friday for the first step, which is the
subm tted conpleteness review " |s that correct?

A Yes.

Q Ckay. And do you believe you submtted on
Friday for the conpl eteness review?

A No.

Q When did you submt?

A On the 31st.
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Q Wi ch was? You don't know? Probably Mnday?

A Yes.

Q Ckay.

A | think so.

Q Al right. And you added sone floor plan
drawings to this email, indicating where the dedication
was. |s that correct?

A | did see reference to them | don't see them
attached to this exhibit. | believe I did, yes.

Q And the first paragraph on page 1 of
Exhibit 35, you're requesting three itens.

A Yes.

Q Tell me what you were asking for there.

A So these -- what |'masking for here is rel ated
to the numerous fornms that we need.

So Item No. 1, Form DS-190, we're asking that
they put the phone nunber, that they date and sign that,
and send it back.

Item No. 2, which is another form DS-318, |
say we need Cotton as the owner, you as the tenant, both
to sign, date, and send back.

Ohn DS -- on Item No. 3, DS-3032, another Gty
form we're asking to check the box "other person,” and
al so date and signed and send it back to all.

Q Ckay. Let nme have you refer to Exhibit 34 now,
which is in evidence, your Honor.

THE COURT: It is.

Page 220
www.aptusCR.com



© 00 N o o M W DN P

N NN NN NNMNNMNRRRRRRER R R R R
0 N o OO DN WNREPR O © 0 ~N O O M w N kL O

Transcript of Proceedings Geraci vs. Cotton, et al.

BY MR TOOTHACRE:

Q Is this in response -- were these docunents
prepared in response to your request in the | ast
exhi bit?

A | believe so.

Q What is -- what is the first page of
Exhi bit 347

A The first page, this is another formthat the
City issues. |It's called a general application. They
assign DS-3032 as an identifier. And this provides sone
basic information for the project. Every permt, as far
as | know, requires one of these. At the top, you
I ndi cate what sort of permt, and then you provide the
address of the property, the | egal description, a very
brief description of the project itself. And then
property owner or tenant information, permt hol der
nanme, which is a different field, a |licensed design
professional if that's required, sone additional
i nformati on about potentially historical resources,
whi ch | nentioned before, and then towards the bottom
I f there have been any code violations on the property,
and at the very bottom of the page, who the applicant
Is. And that person is also required to sign that form
Ckay. And is that signed by Rebecca Berry?
| believe it is.
On COctober 31, 20167

Yes.

O >» O >» O

And is that your signature in No. 67
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A That's not ny signature, but that is the
signature of the agent which we hired --
Q Oh. It says --
A -- to submt that.
Q Can you bl ow that up.
Does that say agent down at the bottom
ri ght-hand corner of that signature?
A Yes.
Q kay. The next page of Exhibit 34 is page 2.
s this an affidavit for a medical nmarijuana consumner
cooperative?
A Yes.
Q And what is the purpose of an affidavit for a
medi cal marijuana consunmer cooperative?
A Coul d you zoomin here, please.
So this is another one, another formthat the
City requires. They give us a blank. W have to get it
filled out and submtted. This particular formis
specific for nedical marijuana consumer cooperatives.
And the purpose of it is this -- it's an
affidavit by whoever is submtting that the project
neets the separation requirenents fromthe sensitive

uses, howthe Cty calls it.

Q Ckay. And is this executed by Rebecca Berry?
A Yes.

Q On Cct ober 31, 20167

A Yes.

Q

And was this also part of the initial
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appl i cati on sent

intothe Cty?

A Yes.
Q Page 3 of that exhibit, entitled "Deposit
Account Financial -- Financially Responsible Party,"

what is that docunent?

A This is another form and | think that | gave a

brief explanation of it.

Q And the financially responsible party is listed

here as Rebecca Berry?

A Yes, it is.

Q And this was also part of the original
submttal ?

A Yes.

Q And the | ast page of that particular exhibit is
an ownership disclosure statenent. | think we | ooked
at -- strike that.

Have you seen that docunent before?

A Yes.
Q And who does it indicate the owner is?
A Darryl Cotton.
Q And who does it indicate the tenant/| essee is?
A Rebecca Berry.
Q Ckay. And that was al so part of your original
subm ttal ?
A Yes.
MR TOOTHACRE: I'd like to flip to Exhibit 36,

your Honor, which is in evidence.
THE COURT: It is.
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BY MR TOOTHACRE:

Q And I'Il ask you if you recognize that
document, M. Schweitzer.

A Yes, | do.

Q Ckay. Was that email fromyou to Becky Berry,
Larry CGeraci, JimBartell, and G na Austin from you?

A That's the first page of the exhibit, and it
was from ne.

Q And you're indicating that you successfully
submtted the Federal Boul evard project for the first
step of the conditional use permt process, which is
cal | ed conpl et eness revi ew?

A Yes.

Q And that is dated Cctober 31, 20167?

A Yes, it is.

Q Ckay. And was your purpose just to update the
clients?

A Yes.

Q Ckay. |I'mgoing to have you turn to Exhibit 43,
which is in evidence.

And is this an email fromyou to Rebecca Berry

with a CCto Larry Geraci, JimBartell, and G na Austin?
A Yes.
Q And you were asking -- what were you asking

Rebecca for?
A As part of the information that the Gty needs
in order to determine if a property is potentially

historic, what they request is the County of San Di ego
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tax assessor building records. In order to obtain those
records, the County requires that you provide a letter
of authorization fromthe property ower. And that's
why we sent this particular email. And that -- that
letter, which is not signed but which we prepared, is
page 2 of this exhibit.

Q kay. And if | could refer you nowto
page -- strike that.

-- Exhibit 46, which is in evidence.
Is this the executed authorization you were
requesti ng?

A Yes.

Q Bl ow t hat up.

And is that Darryl Cotton's signature?

A | believe it is.

Q Ckay. And he is giving his authorization for
TECHNE to view and nake copies of San Diego County tax
assessor records?

A Tax assessor building records, correct.

Q OCkay. Now I'd like you to refer back to
Exhi bit 45, which is in evidence, your Honor.

THE COURT: It is.
BY MR. TOOTHACRE:

Q This is dated Novenber 14th, 2016. It appears
to be an email to JimBartell with a CCto Larry Geraci,
G na Austin, and Becky Berry from Abhay Schweitzer. |Is
that correct?

A Yes.
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Q What was your purpose in sending this email?

A So | had received the call from Nathan Wite
who - -

Q Who i s Nat han Wiite?

A Nat han White at that tinme was an enpl oyee of
the Gty of San Di ego Devel opnent Services Departnent.
And what his function was is he was assigned to revi ew
our initial submttal to make sure it contained the
basic informati on, which | previously referenced.

And what he told ne is that during his -- his
review, he -- he noticed that the zoning, which we were
proposing the project in, didn't allow for this
particul ar use.

What | didis | explained to himon that call
that the information bulletin which we saw earlier did
allowit. And he said he would take it up with his
superi ors.

And | just enmailed so the team would be aware
of what the City had told us.

Q Ckay. And did you take any -- did anybody on
the teamtake any action with regard to that issue?

A Yes.

Q Who was that?

A JimBartell.

Q And do you know what actions he took on behal f
of the teanf

A | don't know step by step, but what | knew his

responsibility to be was to bring up this inconsistency
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wth the Gty of San Di ego, that one docunent said we
could do it and anot her docunment said that we couldn't,
and to get that rectified.
Q And turning your attention -- strike that.
MR. TOOTHACRE: Your Honor, may | nove 47 into
evi dence?
THE COURT: Any objection?
MR. AUSTIN.  No, your Honor.
THE COURT: Exhibit 47 will be admtted.
(Premarked Joint Exhibit 47, CUP Conpl et eness
Revi ew - Remai ning Cycle |Issues dated
11/ 15/ 2016, was admtted into evidence.)
BY MR TOOTHACRE:

Q Do you recogni ze that docunent, M. Schweitzer?
A Yes.

Q And what is this docunent?

A So once the conpleteness review is conpl eted,

the Gty issues a docunent which contains sone
corrections, if any. It also states if we're ready to
go to the next phase, which is the full submttal. And
I f so, what docunments we need for that and what quantity
of each document we need.

Q Ckay. Under No. 1, in the mddle of the page,
It indicates project teamready for full submttal. 1Is
that correct?

A That's correct.

Q What does that nean?

A What that nmeans is that we, in essence, passed
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the first screening and that we can go on to the next

step, which is the full submttal

Q And you're still in conpleteness review,
t hough?
A Yes. The project is not being reviewed for

merit at this point. This is the second step of the
City checking if what we submtted has the m ni num
amount of information they need to review the project
for nmerit.

Q And t hey appear to be requiring additional
items. |s that correct?

A Yes.

Q And what do you do in response to receiving one
of these reports?

A VWhat we typically do is we start to address the
comments and prepare additional information, if it's
needed, nodify our drawings, if they're requesting us to
do that, and last but not |east, conpile the specific
nunber of copies for each itemthat they're requesting.

Q Ckay. And were they requesting a geotechni cal
report in this cycle of the review?

A Yes.

Q Where do you see that?

A If you go to Item No. 2 on that page, if you
see right here, it says three copies of geotechnical
reports.

Q Ckay. And that nmeans you have to hire sonebody
to conduct a geotechnical survey?
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A Qur firmdoesn't provide that service. So in
this case, ourselves or the client would have to hire a
qualified professional to prepare that particular
report.

MR TOOTHACRE: [|'d |like to nove 48 into
evi dence, your Honor.
THE COURT: Any objection?
MR. AUSTIN.  No, your Honor.
THE COURT: Exhibit 48 will be admtted.
(Premarked Joint Exhibit 48, Email to Jim
Bartell from Abhay Schweitzer Re: Update, dated
11/ 29/ 16, was adnmitted into evidence.)
THE COURT: This will be our |ast exhibit of
t he eveni ng, Counsel.
MR. TOOTHACRE: Thank you, your Honor.
BY MR TOOTHACRE:

Q M. Schweitzer, do you recognize this enuil
string?
A Yes.

Q And it appears to be initially from M. GCeraci
to you asking if you can update himon the status of
Federal Boul evard. Correct?

A That's correct.

Q Was he, in essence -- well, was it your sense
that he was pushing you to go forward around do this in
an expedi ted manner?

A Yes.

Q Ckay. You indicated "W are al nost done

Page 229
www.aptusCR.com



© 00 N o o M W DN P

N NN NN NNMNNMNRRRRRRER R R R R
0 N o OO DN WNREPR O © 0 ~N O O M w N kL O

Transcript of Proceedings Geraci vs. Cotton, et al.

addressing the m nor comments of conpl eteness review and

expect to submt either tonorrow or Thursday. As soon

as we are submtted, 1'll send an email out."
A That's correct.
Q Do you know if you submtted on the foll ow ng

day -- the follow ng Thursday?

A | don't recall offhand if we submtted, but
usually we -- we follow through when we nake a
comm tment |ike that.

MR. TOOTHACRE: Ckay. Thank you.

THE COURT: All right.

MR TOOTHACRE: Thank you, your Honor.

THE COURT: We're going to stop for the
evening. It's been a |ong enough day. |[It's al npost --
well, alittle after 4:20, alnost 4:25. W're going to
be in recess until tonmorrow norning at 9 o' clock. Do
not form or express any opinions about the case until
you del i berate.

W'l | be in recess.

Thank you.

All right. The jury has left the room

You can feel free to step down, M. Schweitzer.

Thank you very much.

Al'l right. Counsel, just before I let you
go -- and I'mgoing to direct that you be here by
8: 45 tonorrow norning so we can continue this evening's
di scussi on before we adjourn.

|'ve conpleted draft verdict fornms that ny
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clerk either has or wll send you in Word. They
currently reflect Plaintiff's claimfor breach of
contract and breach of the inplied covenant of good
faith and fair dealing and cross-conplainant's claimfor
breach of contract, fraud, intentional

m srepresentation, fraud, fal se promse, fraud, and
negl i gent m srepresentation.

Now, | recognize that one or nore of those
clainms -- and |'m not making any bold prediction, by any
means. But one of them may need to be adjusted based
upon notions that the defense brings at the end of
Plaintiff's case or -- I'msorry -- Cross-defendant
brings at the end of cross-conplainant's case. But as
of right -- as of this nonent, |I'msatisfied that the
verdict forns reflect your current clains.

But take a ook at them After a while, there
are so many questions that, you know, | could easily
have made a mistake in directions, follow ng a question.
So pl ease scrutinize themand be prepared to give ne
your conments probably by this time tonorrow evening.

Al'l right. Next, I"'min the process of
completing the next draft of the jury instructions. [|I'm
confident that by sometinme tonorrow, if not well before
tomorrow, ny clerk will enmail those to each of you in
VWor d.

Here's what | aminmagining will happen. It's
easy for ne to perceive that the evidence wll be

completed inits entirety at or before the close of
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busi ness Wednesday by both sides. |In fact, Counsel, |
saw you spending a lot of tinme -- and |I'm going over
toward Plaintiff's counsel -- with M. Schweitzer that

had al ready been adm tt ed.

| f there had been an objection on cunul ative,
which | didn't hear, | think that woul d have been
wel | -taken. |'mnot clear why we had to go back over a
bunch of those docunents that were already in evidence.

But so we spent a |ot of tinme going over
exhibits that had been admtted twice or for the second
time. But putting that adnonition aside, it |ooks to ne
li ke you all are noving quickly enough that assum ng
W t nesses are avail able, the evidence wll be done by
the cl ose of busi ness Wednesday.

Now, here's the real question, though. Bearing
in mnd that we only have a half a day on Thursday, do
we dismss the jury at the close of business on
Wednesday and tell themto return first thing Monday
nmorning -- let's see. That would be the 15th -- at
which I'Il instruct you all to argue and they'll get the
case sonetinme that day, or do we bring themin, if for
no other reason than for the |imted purpose of ne
Instructing them assum ng we can have the instructions
ready by then?

|"manticipating there may be sone tine at the
end of tonmorrow for us to take a | ook at the
I nstructions and maybe even Wednesday.

Now, even if that's the case -- | wouldn't
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expect you to argue.

So what we're tal king about is bringing themin
for even less than a half a day, which is the nost that
they would conme in for in any event on Thursday.

|"mal nost tenpted to say give them Thursday
off and tell themto conme back Monday.

That gives us lots of tinme to finalize the
I nstructions, and then we instruct -- | would instruct
at the top of the hour Monday norning at 9:00. And then
you all woul d begin your closings.

So let ne go to Plaintiff's side. Wat do you
t hi nk?

MR VWEINSTEIN. | think the latter is the
better plan. | don't think instruction is going to
be -- take that nmuch tinme. And | do think it would be
nice to have the -- just in case there's issues with the
I nstructions.

THE COURT: | would anticipate, based upon what
|'ve seen so far, is the instructions would take
somewhere in the nei ghborhood of 45 m nutes.

Who is going to be giving the closing? WII it
be you? Do you have any estinmate of how | ong?

MR. VEINSTEIN. | cannot see it being over an
hour .

THE COURT: Al right.

MR VEEINSTEIN. So --

THE COURT: Not hi ng unreasonabl e about that.

Counsel , what do you think about your side?
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MR AUSTIN. For the closing, 30 to 45 m nutes.

THE COURT: Al right. Again, nothing
unr easonabl e about that.

So what I'mtenpted to dois to limt each
side -- and recognize there's a conplaint and a
cross-conplaint. So each of you get to argue a second
time. But regardless of how many tines you argue, no
nore -- no nore than one hour.

So here's what | would anticipate. After the
Court finishes opening argunent -- finishes the
I nstructions, we would take a very short break
Probably no nore than 10 mnutes, if we can do so.

Al t hough, invariably when the jury | eaves the room it's
hard to get them back within 15 mnutes. But after they
have gotten fresh air for the first tinme, Plaintiff's
counsel w Il give your opening argunent.

"' massum ng you would want to reserve sone
time for your second argunent. So let's call it in or
about 45 mnutes or so.

MR VEEI NSTEIN.  Ckay.

THE COURT: Then we woul d nove i mrediately into
def ense counsel's first closing argunent. And, Counsel,
| i kew se, given your estimate, | would expect that you
woul d keep your first argunent within 45 m nutes or
| ess, saving tinme for your second argunent.

Then we' || take our second norning break,
assum ng there's enough tinme left in the norning

sessi on. | think there will be. But if there's not, we

Page 234
www.aptusCR.com



© 00 N o o M W DN P

N NN NN NNMNNMNRRRRRRER R R R R
0 N o OO DN WNREPR O © 0 ~N O O M w N kL O

Transcript of Proceedings

woul d adj ourn for the lunch hour, cone back, give each
of your respective closing argunents so that at or
before, if not well before the first afternoon -- the
aft ernoon break on Mnday, the 15th, the jury woul d get
the case. Al right. That's kind of how I'm seei ng
this play out.

And they wll not, | can assure you, react in
the slightest if we tell themwe' re ahead of tine.
Nunber one, working backwards, they're going to get the
case sonetine before close of business on Monday the
15th. And they'd be able to get Thursday off as well.

All right. So let ne go back to Plaintiff's
counsel before we adjourn.

Any questions or comments on anythi ng?

MR. VEINSTEIN. Only do | need to prepare
tomorrow norning to talk about the | odgenent issue? The
one that --

THE COURT: What's the | odgenent issue?

MR VEEI NSTEIN: They | odged docunents. You
comrented on it earlier today.

THE COURT: You know, let's do this. It sounds
like we're going to have tine tonorrow afternoon where
we run out of witnesses. So |I'mthinking about tabling
any further discussion of that issue until we get

finished wwth as many wi tnesses as we have avail abl e

tomorrow. Let the jury go, and then we'll resolve al
of those issues -- as many issues as we can including
t hat one.
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MR VEINSTEIN. That's great. | can do it any
time. So that works for ne.

THE COURT: Al right. Anything else, Counsel?

Counsel , anything el se?

MR. VEINSTEIN:. No thank you.

THE COURT: Let me go to the defense side.

Anyt hi ng, Counsel ?

MR. AUSTIN.  No, your Honor.

THE COURT: Al right. So we're going to be in
recess now. Counsel, there's a bunch of people com ng
in tonorrow norning at 8:30. |1'Il try to get through as
qui ckly as we can so that we will have sonetinme before
we bring in our jury at 9 o'clock.

But in any event, nake sure you're here at
8:45. So that will conclude our hearing. You're in
recess.

(The proceedi ngs concluded at 4:31 p.m)
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|, Margaret A. Smth, a Certified Shorthand
Reporter, No. 9733, State of California, RPR, CRR, do
hereby certify:

That | reported stenographically the proceedi ngs
held in the above-entitled cause; that ny notes were
thereafter transcribed with Conputer-Ai ded
Transcription; and the foregoing transcript, consisting
of pages nunber from1l to 236, inclusive, is a full,
true and correct transcription of nmy shorthand notes
taken during the proceeding had on July 8, 2019.

| N WTNESS WHERECF, | have hereunto set ny hand
this 22nd day of July 2019;

)/@W/\v&%

Margaret A. Smith, CSR No. 9733, RPR, CRR
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