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July 9, 2019; San Diego, California; 8:50 a.m
Hon. Joel R Wohlfeil
-- 000 --

THE COURT: Counsel, let's spend a few nonents
before we bring the jury in. As |'mmaking ny way
through the jury instructions, | have cone across sone
I nteresting issues, one of which is the instructions
I nvol vi ng expert w tness testinony.

Now, | understand that one or both of you have
sai d nobody was designated to testify as an expert, but,
clearly, Ms. Austin, probably M. Schweitzer -- | don't
know if there's others. But there has been what | would
normal |y characterize as expert opinion testinony
provi ded by the w tnesses.

Now, there is the lay opinion instruction, 223.
But we're going to have to spend a little tine sorting
out that.

MR. VI NSTEIN.  Ckay.

THE COURT: So |I'mincluding those types of
I nstructions in the batch that you -- sonetine before
the cl ose of business today.

There's other exanples, but | just wanted to
note that while it was at the top of ny m nd.

Now, |let me go back to plaintiff's counsel.

How nmuch | onger will you have with M. Schweitzer?

MR. TOOTHACRE: |'m guessing an hour.

THE COURT: You need anot her hour with

M. Schweitzer?

Page 7
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MR TOOTHACRE: We're just getting into what
he's done. |'ve cut out a bunch this norning. So |I'm
not sure.

THE COURT: Al right. So you're not going to
be goi ng back over a |lot of the same docunents that had

been previously admtted into evidence?

MR. TOOTHACRE: |'mgoing to start where
started yesterday -- no. [|'mjust kidding. No, we're
not .

THE COURT: Ckay. So you have an hour with
hi m

And let nme go to defense counsel.

How much tinme wll you have with cross?

MR. AUSTIN. Thirty to 40 m nutes.

THE COURT: Al right. Well, that sounds |ike
he'll be with us until the norning break.

And then who does Plaintiff have |ined up after
M. Schweitzer?

MR TOOTHACRE: Firouzeh Tirandazi wll be
here, your Honor.

MR VEINSTEIN. 1've asked her to be here
through her attorney at 9:45. So she should be here in
pl enty of tine.

THE COURT: But your estimate was a half hour
or so?

MR. TOOTHACRE: She is not |engthy.

THE COURT: And then how about cross?

MR AUSTIN. Cross will be short. Like, no

Page 8
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nore than 20 m nutes.

THE COURT: Al right. And is that plaintiff's
| ast witness in your case?

MR. TOOTHACRE: Subject to --

THE COURT: Subject to M. Bartell tonorrow
nor ni ng?

MR. TOOTHACRE: Yes, your Honor.

THE COURT: Okay. So who will you be calling
after the second witness by the plaintiffs?

MR AUSTIN. That would be M. Hurtado. Wuld
It be safe to say | should tell himto be here at 1:307?

THE COURT: No. | think it's safe to tell him
to be here by about 11 o' cl ock.

MR AUSTIN. 11 o' cl ock.

THE COURT: Yeah. So even if we don't have as
much as an hour, | suspect we're going to have sonething
before the |unch hour that | want to take advantage of.

And you're going to spend how nmuch tinme with
M. Hurtado?

MR. AUSTIN.  Possibly two hours.

THE COURT: Two hours. Ckay.

And t hen how about cross?

MR VEEI NSTEIN:  Your Honor, so that's,
obvi ously, M. Austin's estimate. | think M. Hurtado
Is a short witness because | think he has very little
personal know edge of the facts. So I think he's going
to be nmuch shorter. And nmy cross will be short if his

direct is short. |t depends.

Page 9
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THE COURT: | gotcha. That's reasonable.
And is he your |ast wtness today, Counsel,
do you have sonebody el se? WlIl, you have M. Cotton

MR. AUSTIN. Yeah. M. Cotton.

THE COURT: Now, is it your intention to cal
hi m before, or after M. Bartell?

MR. AUSTIN. Ch. | nean, | would have

or

preferred after, but if that doesn't work for the Court.

THE COURT: The Court's intention is not to
squeeze, in this case, the defense to make you call
W tnesses that you prefer not to have to call only
because Plaintiff has one witness that you want extra
time to call.

So |l don't mind ending a little bit earlier
today if I'mbeing told by counsel that the |last two
W tnesses in the case would be M. Bartell and then
Plaintiff rests and M. Cotton and then defense w |
rest. |s that correct?

MR. AUSTIN: Yes, your Honor.

THE COURT: How nuch tine do you estinate
you' Il have -- let ne go back over here.

How much time with M. Bartell on direct?

MR. TOOTHACRE: I'mthinking 30 to 45 m nutes
at the nost.

THE COURT: And how about you on cross?

MR AUSTIN. Half that.

THE COURT: How about M. Cotton, when it's
your turn for redirect?

Page 10
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MR AUSTIN. Forty-five mnutes to an hour.

THE COURT: Al right.

MR AUSTIN. That's --

THE COURT: There's not hing unreasonabl e about
t hat .

But, Counsel, what |'mhearing if -- well, is
It your preference that you not have to call M. Cotton
until after M. Bartell?

MR. AUSTIN. | would like to hear what
M. Bartell has to say. | would |ike to go after

THE COURT: Al right. That's fine.

So what we're going to tell the jury is they're
going to have a short day today, sonetinme this afternoon
Is what |'mestimting.

And then nore than |likely have a shorter day
tonmorrow, not cone in on Thursday.

And when they cone here the first thing Monday

nmorning on the 15th, I'Il instruct, you two will argue,
and they'll have the case early to md afternoon, Monday
af t er noon.

Counsel, once | tell themthat, it's laid in
cement. Al right. There is no deviating fromthat.

So let me go to plaintiff's side. |Is there
anything that | just said that sounds unreasonabl e?

MR, VAEEI NSTEI'N:  No, your Honor.

MR. TOOTHACRE: No.

THE COURT: (kay. Defense side?

MR. AUSTIN.  No, your Honor.

Page 11
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Al right. That's howwe'Ill do it. Tine
permtting either today or tonorrow afternoon we w ||
spend -- well, probably tonorrow afternoon, since you
wi Il not have had a chance to | ook at the instructions
that | have put together.

So we'l |l take that up tonorrow.

Now, before -- Madam Deputy, do we have our
jurors?

THE BAI LI FF:  Yes, your Honor.

THE COURT: Ww. They have assenbl ed before
9 o'clock. Sounds |ike you have a captive audi ence,
Counsel. That's always good news for the | awers and
the parties.

And to go back to plaintiff's side, anything
el se before we bring our jury?

MR. TOOTHACRE: | just need to grab our exhibit
books out of the --

THE COURT: Wy don't you do that now, Counsel.

Let ne go to defense. Anything else before we
bring our jury in?

MR. AUSTIN. Yes. Madam O erk said yesterday
to prepare Exhibit 381. So | --

THE CLERK: 281.

THE COURT: 281. | don't know. Wiat is it?

THE CLERK: It was marked yesterday, your
Honor. | just need to have --

THE COURT: (Ckay. So |lodge that with -- now,

Counsel, did you have an extra copy for opposing

Page 12
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counsel ?

THE REPORTER: Your Honor, the reporter has a
question. Just regarding Thursday, wll that be a day
that's reported? The jury wll be off?

THE COURT: Good question. Counsel, do you
want the reporter here on Thursday norning when we go

over the instructions?

MR. VWEINSTEIN: | do not need a reporter for
t hat .

THE COURT: Counsel ?

MR AUSTIN. Onh, I'msorry?

THE COURT: Do you waive reporting of the jury
I nstruction conference on Thursday? | suspect, though,

counsel that we nmay be able to acconplish all that on
Wednesday and maybe relieve you -- you also of having to
cone in on Thursday.

So but what |"mhearing is let's have the
reporter here through and including but not necessary on
Thur sday?

MR. AUSTIN. That sounds good, your Honor.

MR. VI NSTEIN:  Sounds good, your Honor.

THE COURT: Al right. So Madam Reporter --
Counsel , do you have everything you need?

MR. TOOTHACRE: Yes, sir.

THE COURT: M. Schweitzer, where are you?

THE W TNESS:. Yes, your Honor.

THE COURT: \Why don't you cone up here and take

the w tness st and.

Page 13
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Madam Deputy, you can bring in the jury.

(Di scussion off the record.)

THE COURT: Al right. Good norning,
everybody. | can't begin to tell you howgood it is to
see every single one of you. So -- and we do have
everybody. Sonetines along the way, we | ose one or two
people. Thank you. And | know you were out there a
couple mnutes before 9:00. W had a few books we had
to put amay. So it took us a few extra nonents. W're
sailing al ong.

And, again, | want to enphasize that | am
constantly conferring with counsel about scheduling. As
soon as | get a nore updated estimate, | want to provide
It to you. Nobody wants to be kept in the dark.

So what |I'manticipating is w'll have a
shorter day today, sonetine this afternoon, well before
4:30 where we will be done with today's evidence.

Simlarly, | expect we'll have a shorter day
tonmorrow, nmeaning 4:00, 4:30 when we will be done with
t he evi dence.

There's one witness that isn't available until
tomorrow, which is why we're probably going to end
shorter today. And then | expect all the evidence wll
be done sonetine tonorrow afternoon

"1l then have to spend a significant anmount of
time with the lawers to finalize the jury instructions
and the verdict forns.

So you are going to be off on Thursday in

Page 14
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addi tion, of course, to Friday.

And t hen when you cone in Mnday, the 15th,
"1l instruct you, nmeaning, |'ll give you the law. The
| awyers will argue it. And | expect you'll have the
case to begin your deliberations well before the close
of busi ness on Monday, the 15th.

So we are way ahead of what we originally told
you when you canme in here. And that's a tribute to how
well the |lawers and the parties are cooperating and us
trying to get you the evidence that you need.

So | just want to nmake sure you were aware of
that at the begi nning of today.

M. Schweitzer, welconme back.

You understand you're still under oath?

THE WTNESS. | do.

THE COURT: Al right. Don't strain your neck
by | eaning over to the mcrophone. |If you need to

adj ust that, you feel free to do so.

Counsel, please continue your direct
exam nati on.

MR TOOTHACRE: Thank you, your Honor.

Abhay Schwei t zer,
being called on behalf of the plaintiff/cross-defendant,
havi ng been previously duly sworn, testified as foll ows:
VL
VL
VL

Page 15
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(Resumed direct exam nation of Abhay Schweitzer)
BY MR TOOTHACRE:
Q Good norning, M. Schweitzer.
A Good nor ni ng.
Q Can | direct your attention to Exhibit 49,
which | showis in evidence, your Honor.
THE COURT: It is.
BY MR TOOTHACRE:
Q Did you author that email, M. Schweitzer?

A Yes.
Q kay. | would like to direct your attention to
t he second full paragraph. ['mgoing to ask you what

you neant by that comment.

A VWhat | neant by that comment -- and it's
sonmet hing that was covered earlier -- is that there was
a conflict between the information bulletin and what the
Muni ci pal Code says. So when we got the official
comments fromstaff, after they started review ng the
merits of the project, they indicated that they would
not be able to support it since it was in the wong
zone, based on the Muinicipal Code, not the information
bul I etin.

Q And then the | ast paragraph on that particular
exhibit, you indicate that other than that issue, you're
ready for full submttal?

A Yes. Let ne correct what | just said. This
was prior to the full submttal. This was the conments

we received fromstaff after the submtted conpl et eness

Page 16
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revi ew.
Q kay. And let nme direct your
attention -- strike that.
MR. TOOTHACRE: Qur Honor, 1'd like to nove
I nto evidence Exhibit 50.
THE COURT: Any objection?
MR. AUSTI N: No, your Honor.
THE COURT: Exhibit 50 will be admtted into
evi dence.
MR. TOOTHACRE: Thank you, your Honor.
(Premarked Joint Exhibit 50, Email to Larry
Geraci and Rebecca Berry from Abhay Schweitzer
Re Update, dated 12/02/16, wth attachnent, was
admtted into evidence.)
BY MR TOOTHACRE:

Q M. Schweitzer, Exhibit 50 appears to be an
email string. The last one to Larry Geraci, Becky
Berry, and JimBartell, fromyou on Decenber 2nd, 2016.
And | wanted to focus on the second paragraph again and
ask you if the City was still focusing on the conflict
between the Bulletin 190 and the Minicipal Code at this
point in tinme?

A Yes.

Q And what was your purpose in sending this --
this email on Decenber 2nd, 20167

A The general purpose was to give the clients an
update on the status.

Q Ckay. And the third paragraph, you indicate

Page 17
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that there was some good news goi ng?

A Yes. W had submtted to the City the draw ngs
whi ch proposed the dedication so that we could have nore
than 100 feet of separation fromthe residential zone.
And there was no comment saying that they woul d not
accept that at this stage. And | thought that was good
news. And that's why | sent the email.

Q And so, apparently, the City was not going to
have you rectify or propose any other plans other than
t he dedication?

A Based on the information they gave us at that
time, that's what we understood.

MR. TOOTHACRE: Ckay. Your Honor, 1'd offer

57.

THE COURT: Any objection?

MR. AUSTIN. No objection.

THE COURT: Exhibit 57 will be admtted into
evi dence.

(Premarked Joint Exhibit 57, CUP Submttal
Plans - CUP Submttal 1 dated 02/22/2017,
was admitted into evidence.)
BY MR TOOTHACRE:
Q Do you have that in front of you,

M. Schweitzer?

A | do.
Q And, generally, what is Exhibit 57? | nean,
real generally. [It's a 16-page docunent.

A Yes. So what this is -- what this exhibit is

Page 18
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I's the copy of the drawi ngs which we submtted as part
of the first full submttal after the conpl et eness
revi ew.

Q And there are 16 docunments in there. Can you
just generally describe what they are.

A Yes. Page 1 is the title sheet. It's the
general summary of the project.

Page 2 of the exhibit are notes which refl ect
conditions that this particular project wuld have to
meet in order for it to be approved.

On Page No. 3 of the exhibit is the topographic
survey, which we had di scussed before.

Page 4 is the existing site plan, which we've
al so di scussed before.

Page 5 is the proposed site plan, this being
nore devel oped than the previous exhibits that we | ooked
at .

Page 6 deals with stormwater prevention
nmeasures during and after construction.

Page 7 shows, again, the dedication and the
full wdth of the right-of-way, which we previously
di scussed, this one being in nore detail.

Page 8, this is the existing floor plan of the
building, as it stood at that tine.

Page 9 is the proposed building, the floor plan
for that particular building.

Page 10, this is a drawing -- another fl oor

plan. The purpose of it is to showthat we're neeting

Page 19
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the egress requirenents fromthe California Building
Code.

Page 11, this is a security diagram These
particul ar projects have very specific security
requi renments. And we have to depict that graphically so
that Gty staff can have evidence that we're neeting the
condi ti ons which we have to neet that relate to the
security of the facility.

Page 12 is the proposed roof plan.

Page 13 is a floor plan show ng the proposed
lighting. Lighting is also a particular requirenment on
t hese projects, which is why we prepared this draw ng.

Page 14 shows the proposed el evations of the
bui | di ng.

Page 15 shows a -- two sections: One of the
entire site on the bottom going fromthe street towards
the back of the property; and then what you see on the
top is a section cut through the property fromone side
of the property line to the other.

Page 16, this is a drawi ng prepared by anot her
consul tant, Sam Wade Landscape Architect. And this is
t he | andscape devel opnent architect plan.

Q Ckay. This is the first full submttal to the

Cty?
A That's correct.
Q On M. Ceraci's project?
A That's correct.

MR. TOOTHACRE: Your Honor, 1'd npbve 58 into
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evi dence.
THE COURT: Any objection?
MR. AUSTIN. No objection, your Honor.
THE COURT: Exhibit 58 will be adnitted.
MR, TOOTHACRE: Thank you, your Honor.
(Premarked Joint Exhibit 58, Cycle |Issues
Responses for Conpl et eness Revi ew dat ed
02/ 24/ 2017, was admtted into evidence.)
BY MR TOOTHACRE
Q M. Schweitzer, do you recognize Exhibit 587
A Yes, | do.
Q And what is Exhibit 587
A What Exhibit 58 is these are cycle issue
responses. In essence, thisis aletter which we wite
to the City where we explain to them how we address al
of the coments which we received fromthem
In particular, this one deals wth the
submtted conpl eteness review. The reason we prepare
this is to assist themas they go through our plans to
be able to find out how and where we're answering any
corrections that they may have.
MR, TOOTHACRE: (kay. Your Honor, |'d nove 65
into evidence. And |'ve got to switch books.
THE COURT: Any objection?
MR AUSTIN:  No, your Honor.
THE COURT: Exhibit 65 will be admitted.
Vv
VL
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(Premarked Joint Exhibit 65, Email to Abhay
Schweit zer from Firouzeh Tirandazi
FW PTS 520606 - Federal Boul evard MMCC, dated
3/ 14/ 17, was admtted into evidence.)
MR. TOOTHACRE: You have to swtch books too,

M. Schweitzer.
THE W TNESS: Ckay.

BY MR TOOTHACRE:

Q Are you on Exhibit 65, M. Schweitzer?

A ' mready.
Q And what is this exhibit?
A This is an email from Firouzeh Tirandazi, who

at the tine was a devel opnent project manager fromthe
City of San Diego for this particular project. And, in
summary, she introduces herself as the devel opnent
proj ect manager, and then she al so states that the
project is located in the CO2-1 zone and that per the
San Di ego Munici pal Code, MMCCs are not permtted in
that zone and, therefore, staff would be recomendi ng
denial. She furthernore asks if in spite of that if we
want to continue the application or if we want to
W thdraw it.

Q And did you respond that you want to continue
wth the application?

A | believe | did.

Q In fact, hadn't the zoni ng been changed a day
prior to this and she just had not received word at that

time?
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A That's what | believe, but | don't recall the
exact date which the zoning was changed.
Q kay. Let nme have you -- or strike that.
MR TOOTHACRE: Your Honor, 1'd like to nove 66
I nto evidence.
THE COURT: Any objection?
MR. AUSTIN. No objection.
THE COURT: Exhibit 66 will be adnitted.
(Premarked Joint Exhibit 66, Letter fromGCty of
San Diego to Barbara Harris dated 03/ 14/ 2017,
was adm tted into evidence.)
BY MR TOOTHACRE:
Q Have you seen that docunent before,
M. Schweitzer?

A Yes, | have.
Q And what is this document?
A Thi s docunent -- so once the Cty has gone

t hrough one full review of the project, the devel opnent
proj ect manager prepares a |etter summarizi ng what has
happened any major issues. Sonetines it contains the
followng steps. And that is provided to us along with
the corrections fromeach individual reviewer. And this
Is the letter only.

Q Ckay. And on the second paragraph, she
I ndi cates encl osed are posted notice of application and
verification of posting public notice fornms. Do you
recall receiving that?

A | do.
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MR TOOTHACRE: Ckay. |'d like to introduce
Exhibit 67, your Honor.
THE COURT: Any objection?
MR AUSTIN.  No, your Honor.
THE COURT: Exhibit 67 will be admtted.
(Premarked Joint Exhibit 67, Email from Jim
Bartell to G na Austin dated 03/15/2017, was
admtted into evidence.)
BY MR TOOTHACRE:

Q This particular email string, M. Schweitzer,
starts fromthe rear and goes forward. But | would Iike
to focus on page -- on page 02, the second page, and
come forward to 01

And ask you what this email string represents.

A This is an email string based on a previous
email we just | ooked at. It appears that | had
forwarded Firouzeh's email to JimBartell, | believe.

Gve ne a nonent. Let ne just make sure.

Q Sur e.

A So it appears that Firouzeh had sent the emuil
to nyself with a copy to Becky. Subsequent to that, |
received, which is what you'll see at the top of page 2,
a response fromlLarry to nyself and to JimBartell.

Q And what was Larry's response?

A He was asking for us to explain what Firouzeh
had stated in her original email.

Q And that was -- was that the -- she had

recommended deni al because it was not in the correct
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zone?

A That's correct.

Q kay. And JimBartell indicates in this enai
string that Firouzeh had just called himand told her --
told M. Bartell that Jeff Murphy spoke to her and we
are good to go. Do you know what that is regarding?

A | believe that that's regardi ng the anmendnent
to the Municipal Code which corrected the inconsistency
and clarified that the zone which this project was
| ocated in did qualify for a conditional use permt for
this use.

Q Ckay. And that email is dated March 15, 20177

A It appears to be.

MR. TOOTHACRE: Let ne have you -- your Honor,
|'d like to nove Exhibit 80 into evidence.

THE COURT: Any objection?

MR. AUSTIN: No, your Honor.

THE COURT: Exhibit 80 will be admtted.

(Premarked Joint Exhibit 80, Email to Larry

Geraci from Abhay Schweitzer Re: form needed,

dated 3/22/17, was adm tted into evidence.)
BY MR TOOTHACRE:

Q This appears to be an email, M. Schweitzer,
fromyou to M. Ceraci, dated March 22nd, 2017. |Is that
correct? Call up the first paragraph.

A Yes.

Q And you indicate that the application was
deened conplete by the Gty on March 13. Is that

Page 25
www.aptusCR.com



© 00 N o o M W DN P

N NN NN NNMNNMNRRRRRRER R R R R
0 N o OO DN WNREPR O © 0 ~N O O M w N kL O

Transcript of Proceedings Geraci vs. Cotton, et al.

correct?

A That's correct.

Q So it apparently took from October 31st, 2016
to March 13, 2017 just to pass conpl eteness revi ew on
this project. Correct?

A | believe that's correct, but I amnot 100
percent certain of what the Cty legally nmeans by saying
"deened conplete.™

Q Deened -- does deened conpl ete have a speci al
meaning within the CUP process?

A It's not a mlestone that we have to reach. |
know that fromny -- fromnm work with other consultants
that it does have a legal inplication, but | wouldn't be
abl e to speak about that.

MR. TOOTHACRE: GCkay. | would like to nove 86
i nto evidence, your Honor.
THE COURT: Any objection?
MR AUSTIN.  No, your Honor.
THE COURT: Exhibit 86 will be admtted.
(Premarked Joint Exhibit 86, Email from
Tirandazi to Schweitzer dated 04/03/17, was
admtted into evidence.)
BY MR. TOOTHACRE:

Q M. Schweitzer, is there a requirenent of
posting notice on the project?

A Yes.

Q And what is that requirenent?

A It is part of a City requirenent that the
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public be notified when certain types of permts are
applied for. And one of the ways that the public is
notified is by posting a notice of that application

along the property line of the project --

Q Ckay.

A -- or of the proposed project site.

Q I'"d like to focus on page 3, the first
par agr aph.

You indicate "Good norning, Firouzeh. W are
working with the property owner on this project to get
the notice posted, but we are not able to do it yet.
Wuld it be possible to get an extension?"

Wiy were you unable to post on the property at
that particular tinme?

A | was unable to post because | was inforned by
G na Austin, | believe, that the owner of the property
woul d not allow us to post.

Q And if you cone forward to the second enai
page, does Firouzeh respond to you?

A She does. On page 2. She says "Per the
SDMC' -- that's San D ego Municipal Code, "the notice of
application is to be posted wthin five business days of
receipt."” And then she provides the section bel ow that.

Q And did you then respond back to her on the
first page of Exhibit 867

A | did.

Q And what was your response?

A | thanked her for her fast response, and then |
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asked her what happens if we can't post on tine or if we
can't post at all.

Q And she indicates it would be a violation of
the Code. Correct?

A Yes. Yeah. She indicates it would be a
violation of the Code. Those are her specific words,
and then she provides the particular section of that
code, San Di ego Municipal Code that deals with error in
posti ng.

Q kay. And did you find a way around this
posting issue, not being allowed to be on M. Cotton's
property?

A | did.

Q And what did you do? |If you can explain to the
jury how you devised a way to get the posting on the
property.

A Yes. O course. Since we had a topographic
survey which depicted very accurately and in detail nost
of the elements on the site, including the fences, we
noticed that there was a portion of the front fence
whi ch was actually over the property line and on the
City property. And that specific location is where |
was able to personally post it, since it would be al ong
the property line, without having to go on the private
property at all.

MR TOOTHACRE: Ckay. Your Honor, |'d nove
Exhi bit 88 into evidence.
THE COURT: Any objection?
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MR. AUSTIN:  No, your Honor.
THE COURT: Exhibit 88 will be adnitted.
(Premarked Joint Exhibit 88, Picture of Posted
Notice of Application on property fence of 6176
Federal Blvd. with cell phone tine screen shot,
dat ed 94/94/2017 at 8:58 p.m, was admtted into
evi dence.)
BY MR TOOTHACRE:
Q Do you have 88 in front of you, M. Schweitzer?

A | do.

Q What is Exhibit 887

A | believe that this is the picture that | took
after posting. | did want sonme proof that we had

posted, that we had posted accurately. So along wth
the picture, which | took on ny phone, | also took a
screen shot of the netadata which shows the |ocation and
time which | made that posting.
Q kay. And nobody interfered with you when you
wer e posting?
A No.
MR TOOTHACRE: GCkay. 1'd like to enter
Exhibit 91, your Honor.
THE COURT: Any objection?
MR. AUSTIN:  No, your Honor.
THE COURT: Exhibit 91 will be adnitted.
\ VD
\ VD
\ VN

Page 29
www.aptusCR.com



© 00 N o o M W DN P

N NN NN NNMNNMNRRRRRRER R R R R
0 N o OO DN WNREPR O © 0 ~N O O M w N kL O

Transcript of Proceedings Geraci vs. Cotton, et al.

(Premarked Joint Exhibit 91, Gty of San D ego
Verification of Posting Public Notice signed by
Fi rouzeh Tirandazi, dated 4/04/17, was admtted
I nto evi dence.)
BY MR TOOTHACRE:
Q Have you seen Exhibit 91 before,
M. Schweitzer?

A Yes.

Q And what is Exhibit 917?

A Exhibit 91 is a formthat is prepared by the
Cty. The purpose of this formis for the applicant to
verify to the City that this particular notice has been
posted. And this is a signed copy. And | signed this
nysel f.

Q Ckay. And so the notification requirenents had
been net, then, by that point?

A As they relate to this particular posting, as |
understand there are other public notices that the Gty
Is responsible for. But this particular verification
deals with the posting that you just saw a picture of.

MR. TOOTHACRE: Your Honor, I'd |ike to nove 95
I nto evidence.
THE COURT: Any objection?
MR AUSTIN.  No, your Honor.
THE COURT: Exhibit 95 will be admtted.
\ L
\ L
\
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(Premarked Joint Exhibit 95, Email to Larry
Geraci and JimBartell from Abhay Schweitzer
Fwd: 520606 - Draft Cycle |ssues, dated 5/10/17
with attached Draft City of San Diego Cycle
| ssues, was admtted into evidence.)

BY MR TOOTHACRE:

Q l'"d like to call out the bottomenail from
Fi rouzeh to you on May 10th, 2017.

A Is this on page 1?

Q It is on page 1. Again, |I'mgoing to ask
you -- she says, "H, Abhay, here are the draft cycle
I ssues for Federal Boul evard.”

VWhat are draft cycle issues?

A So draft cycle issues are the draft coments
which the Gty staff prepares. Them being draft because
t hey have not yet been finalized, or as | understand it,
revi ewed by the devel opnent project manager and formally
I ssued to the applicant.

Q Ckay. Is it unusual in your practice to
receive draft cycle issues fromthe Cty?

A It's not unusual for our firm and the reason
why we request it is so we can get a head start on
addressing the coments because sonetines it takes a
while for the project to assenble all of the comments,
to wait for every single reviewer to finish, to prepare
their letter. And we like to nove as quickly as we can.
So alnost for every single letter of this type, we

request draft cycle issues when they're avail abl e.
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Q And that's just so you can expedite your

response

A Yes.

Q -- back to the City?

Ckay. Can we |l ook at the top email, which
appears to be your reply. And you indicate engineering
Is asking for an even bigger dedication. So | see no
Issues wth that at all.

What was engi neering asking for?

A |"d have to | ook at that comment.

Are you asking how much bigger that dedication
was ?

Q Yes. Just off the top of your head, generally.

A | can't locate it now Fromrecollection, it
may have been as nmuch as 10 feet. | recall it being
significantly |arger than what we had proposed.

Q kay. And then you indicate in the next
sentence that planning is asking you to redesign the
building to bring it closer to the street.

Were you able to conply with that?

A Eventually, we were able to conply wth that.

Q kay. And you indicate in the |ast sentence
that you haven't reviewed the draft cycle issues in

detail but you think you can get both those issues

approved?
A Yes.
Q And were you able to get those approved?
A Eventual |y, we were able to get those issues
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cl ear ed.
MR. TOOTHACRE: Ckay. Let nme have you -- |et
me nove into evidence Exhibit 97, your Honor.
THE COURT: Al right. Any objection?
MR. AUSTIN. No objection, your Honor.
THE COURT: Exhibit 97 will be admtted.
(Premarked Joint Exhibit 97, Email from Larry
Geraci to Abhay Schweitzer, dated 05/15/2017,
was admitted into evidence.)
BY MR TOOTHACRE:

Q I"d like to focus on the bottomenail first.
Have you seen that docunment, M. Schweitzer?

A Yes.

Q And this appears to be an email from M. Cotton
to Firouzeh. Correct?

A It appears to be.

Q And he says that "Follow ng up on our
conversation on Friday, | appreciate that you
procedural |y cannot accept the updated ownership
di scl osure statenment, reflecting Richard Martin for the
CUP application on the property."

Did that have any neaning to you?

Yes.

And what was the nmeaning to you?

What - -

Wre you concerned with that statenent?

Yes.

O >» O >» O >

And what was your concern?
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A My concern is that it appeared that M. Cotton
was trying to switch who the owner was on the
appl i cation.

Q Ckay. And did you do anything in response to
that email? Let nme refer you to the top part of the
emal |

A | forwarded it to Larry.

Q And what did you say to Larry in that first
full sentence?

A | said just saw this email from Firouzeh
responding to an email fromDarryl regarding trying to
change the CUP applicant.

Q kay. And | skipped a reply by Firouzeh to
M. Cotton in the m ddle section.

VWhat was her reply to M. Cotton?

A What she said is you may have m sunder st ood ne.
| f the property has changed ownership, feel free to
provi de an updat ed general application, ownership
di scl osure statenment, and the new grant deed so that we
may have the nost updated information for the project
file. If as aresult of this there is a new financi al
responsi bl e party, please provide a change of
responsi ble party form

MR. TOOTHACRE: Let ne nove into evidence 98,
your Honor.

THE COURT: Any objection?

MR AUSTIN.  No, your Honor.

THE COURT: Exhibit 98 will be admtted.
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(Premarked Joint Exhibit 98, Letter fromCity of
SD to Abhay Schweitzer dated 05/19/2017, was
admtted into evidence.)

BY MR TOOTHACRE:

Q For the record, Exhibit 98 appears to be an
exhibit dated May 19th to you, M. Schweitzer. Is that
correct?

A Yes.

Q And on the first sentence of the third
paragraph, starting there. There you go. What was the
City telling you?

A What the devel opnent project manager was sayi ng
Is that they had been inforned that the property had
been sold, and in order to continue processing, they
woul d need a new grant deed, an updated ownership
di scl osure statenent, and a change of financi al
responsible formif that financial responsible party
al so changed.

Q Were you surprised to learn that Gty staff had
been informed that the property had been sol d?

A | don't think at that time | was, since | had
received a prior email fromFirouzeh, if thisis in
chronol ogi cal order.

Q Ckay. And do you know who was representing to
the City that the property had been sol d?

A Fromthe email that Firouzeh forwarded to ne,
it was M. Cotton.

Q Ckay. And did you take any action in response
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to receiving this letter?
A Yes.

What did you do?

| replied to her.

And what was your reply?

The reply was that nothing has changed.

Did you tell her the property hadn't been sol d?

| believe | did.

MR TOOTHACRE: | will nove into evidence

No. 102, your Honor.
THE COURT: Any objection?
MR. AUSTI N:  No, your Honor.
THE COURT: Exhibit 102 will be admtted.
(Premarked Joint Exhibit 102, Email from Ben
Pet erson to Abhay Schweitzer dated 07/10/2017

re: Geotechnical Investigation proposal, was

> O >» O > O

admtted into evidence.)
BY MR TOOTHACRE:

Q Have you seen this docunent before,
M. Schweitzer?
A Yes.

Q And what is this docunent?

A This is an email that Ben Peterson, who is an
enpl oyee of nmy firm forwarded to ne with the proposal
for the geotechnical investigation for this particular
property.

Q And we di scussed yesterday that a geotechnica

soil evaluation was required by the Gty for this
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property?
A Yes.
MR TOOTHACRE: |'d like to nove into evidence,
your Honor, 104.
THE COURT: Any objection?
MR. AUSTIN: No, your Honor.
THE COURT: Exhibit 104 will be admtted.
(Premarked Joint Exhibit 104, Email to Larry
Geraci, JimBartell, and G na Austin from Abhay
Schweitzer Fwd: 6176 Federal Blvd: Zoning
Di stance Requirenent, dated 7/17/17, was
admtted into evidence.)
BY MR TOOTHACRE:

Q This appears to be to M. Schweitzer in an
emai | chain.

Have you seen this docunment before?

A Yes.

Q | believe it reads from page 2 back to the
front. Can we call up the email on page 2. This
appears to be an email to Firouzeh Tirandazi from Rodney
Bruce.

Do you know who Rodney Bruce is?

A | don't know who Rodney Bruce is.

Q You indicate "I've been asked by the property
owner of 6176 Federal Boul evard to review sone of the
maj or plan review conments to determ ne whet her these
| ssues can be cleared.”

Did that concern you?
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A Not necessarily.

Q Did Firouzeh forward this to you?

A It appears that she responded to M. Bruce and
copi ed ne.

Q Ckay. \What was her response?

A Her response basically indicated to M. Bruce

that he had to coordinate his inquiries with the project
poi nt of contact, which in this case was nyself.

Q kay. Did you cone to sonme understanding as to
what M. Bruce was attenpting to do on the project you
wer e wor ki ng on?

A Only by the content of his initial email.

Q kay. Did you find it odd that soneone was

essentially | ooking over your shoul der on your project?

A It's unusual .
Q Do you know who hired M. Bruce?
A Vell, in his email, he says the property owner

for the property hired him
Q And t hat woul d have been M. Cotton?
A Yes.
Q Ckay. Let me refer -- or, your Honor, I'd like
to nove 105 into evidence.
THE COURT: Any objection?
MR AUSTIN.  No, your Honor.
THE COURT: Exhibit 105 will be adnitted.
\ L
\ L
\
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(Premarked Joint Exhibit 105, Email from Jim
Bartell to Abhay Schweitzer dated 7/24/17 re:

Geot echni cal Investigation, was admtted into

evi dence.)
BY MR TOOTHACRE:
Q l'"d like to bring up the body of this. This

appears to be, M. Schweitzer, an email fromyou to Jim
Bartell, dated July 24, 2017.
Were you having trouble at this tinme getting a

geot echni cal survey conduct ed?

A Yes.

Q And what was the problemw th getting the
geot echni cal survey conduct ed?

A The problemwas that | was inforned that the
property owner would not allow the engineers on site.

Q Ckay. And you sent this email to Jim |Is that
JimBartel | ?

A That's correct.

Q And you're asking for what fromM. Bartell?

A What | asked fromJdimis to schedule a neeting
wth Kreg MI1s.

Q Who is Kreg MII|s?

A Kreg MIls -- | don't know if he still is, but
at the tine, he was an enployee with the Cty of
San Diego. And he was the person responsible for the
geology review. And he is also the one who followed up
by asking for a geotechnical report.

Q Ckay. So what were you asking -- |
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interrupted. What were you asking M. Bartell?

A VWhat | was asking Jimto do, M. Bartell, is to
meet with himand his supervisor, | believe, to see
if -- there was a way to condition the project where we

woul d provide that report at a |l ater date.
Q kay. And what was the response?
A | wasn't at that neeting nyself, but what | was
I nf ormed happened at that neeting is that they woul d
consider a report froma nearby property if we could
produce that. And they would evaluate it to see if it
was adequat e.
MR. TOOTHACRE: One second, your Honor, please.
Let ne have -- your Honor, I'd like to nove 112 into
evi dence, please.
THE COURT: 1127
MR. TOOTHACRE: Yes.
THE COURT: Any objection?
MR. AUSTIN.  No, your Honor.
THE COURT: Exhibit 112 will be admitted into
evi dence.
(Premarked Joint Exhibit 112, TECHNE Cycl e
| ssues Responses, dated 09/11/2017, was admtted
into evidence.)
BY MR TOOTHACRE:
Q And what is Exhibit 112, M. Schweitzer?
A Exhibit 112 is a series of cycle issue
responses simlar to the one we covered earlier. But

t hese addressing now the full review of the project and
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addressed to each particular review discipline.

Q And does 112 include a reference to a
geot echni cal report?

A On page 3 of the exhibit?

Q Yeah. \What does that reference?

A These are our responses to the reviewer. |If
you coul d please go to No. 2.

Q Yes.

A | apologize. FromNo. 2 -- all the nunbers,
pl ease, if you coul d.

So on No. 2, we were, | believe, responding to
his request for a report and following up fromthe
neeting as well. So at that tine, we researched the
City records and also the Cty of Lenon G ove records
since this property is very near the border. And we
found, fromwhat | recall, at least two reports which we
submtted as agreed during the neeting which |I had
ref erenced before.

Q So you were subm tting geotechnical reports
from nearby properties attenpting to get around the
I ssue of not being able to get on M. Cotton's property
for the soils testing?

A That's correct.

Q And did those geotechnical reports fromthe
near by properties neet with the Cty's approval ?

A Unfortunately, they did not.

Q And did they continue to request a site

speci fic geotechnical report?
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A Yes.

Q Let me have you refer to Exhibit 108, please.
MR. TOOTHACRE: Mve Exhibit 108 into evidence,

your Honor.

THE COURT: Any objection?
MR. AUSTIN. No objection.
THE COURT: Exhibit 108 will be admtted.
(Premarked Joint Exhibit 108, Email from Abhay
Schweitzer to Firouzeh Tirandazi dated
08/ 15/ 2017 - 08/17/17, was admtted into

evi dence.)
BY MR TOOTHACRE:
Q Do you recogni ze this particular email string

bet ween you and Firouzeh Tirandazi?

A Yes.

Q And was this Ms. Tirandazi's denial or refusa
to consider the nearby geotechnical reports as neeting a

condition the Gty was requiring?

A What - -

Q "Il refer you to the mddle of the page on
page 1.

A VWhat the response was after we submtted the

addresses where we could find the reports to M. MIIs

asking if that would be close enough, as is often the

case, City staff won't give a "yes" or "no" answer
unl ess you go through a formal submittal process. W
try. W want to nove as quickly as we can.

And, in essence, what Kreg said is we'l]l
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consider it once you submt it. Please coordinate with
Firouzeh, who is the project nanager, to get them
subm tted.
Q Ckay. And let nme have you -- strike that?
MR TOOTHACRE: Your Honor, 1'd nove 110 into
evi dence, your Honor.
THE COURT: Any objection?
MR. AUSTIN:  No, your Honor.
THE COURT: Exhibit 110 will be admitted.
(Premarked Joint Exhibit 110, TECHNE Cycl e
| ssues Responses, dated 09/07/2017, was admtted
into evidence.)
BY MR TOOTHACRE:

Q Exhi bit 110, M. Schweitzer, is entitled "cycle
| ssue responses."” Can you describe what this is just
briefly.

A These are anot her set of response letters which
we prepared simlar to the ones we discussed earlier.

Q And what is the purpose of these responses?

A The purpose is to assist Gty staff when we
submt the revised project for themto find where on the
docunents and draw ngs we submtted that they can find
the answers to the issues that they brought up.

MR TOOTHACRE: GCkay. |1'd nove 111 into
evi dence, your Honor.

THE COURT: Any objection?

MR. AUSTIN:  No, your Honor.

THE COURT: Exhibit 111 will be admitted.
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(Premarked Joint Exhibit 111, TECHNE Draft

Fi ndings for 6176 Federal Blvd., dated

09/ 07/ 2017, was admtted into evidence.)
BY MR TOOTHACRE:

Q M. Schweitzer, Exhibit 111 is entitled "Draft
findings."

Was this prepared by your firnf
A Yes.
Q And what is the purpose of draft findings?
A This particular type of permt requires that
specific findings be made in order for it to be
approved. It's conmmon for City staff to ask the
applicant, and in this case, our firmrepresenting the
applicant, to prepare a draft of those findings
expl ai ni ng how and why the project would be able to neet
all of the required findings. And that's what this is.
MR. TOOTHACRE: (kay. | nove adm ssion of 113,

your Honor.
THE COURT: Any objection?
MR. AUSTIN:  No, your Honor.
THE COURT: Exhibit 113 will be admtted.
(Premarked Joint Exhibit 113, Enmail to Larry
CGeraci, Rebecca Berry, Gna Austin, M chael
Weinstein, and JimBartell from Abhay Schweitzer
re Federal Blvd. - Resubmtted, dated 9/6/17,
was admitted into evidence.)

BY MR TOOTHACRE:

Q Do you recogni ze Exhibit 113, M. Schweitzer?
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A Yes.
Q That's dated Septenber 16, 20177
A Yes.

Q And in that email, you're indicating to
M. Ceraci and G na Austin, M. Winstein, and Jim
Bartell that "On Wednesday of this week, we successfully
resubmtted your project to the Gty of San D ego."

WAs it just an update you were sendi ng?

A Yes. W also sent it to Becky Berry.

Q (kay. And you indicate you expect to receive
comments fromthe Cty intw to three weeks?

A Yes.

Q Do you recall whether or not you received the
comments fromthe Cty intw to three weeks?

A | don't recall offhand.

Q Do you recall how many submittals you did,

cycle reviews, for the Gty in this project?

A Ful | submttal s?

Q Yes.

A Three to four.

Q Did you spend considerable tinme on this
proj ect?

A Yes.

Q Do you have a -- well, do you know how nuch

time you and your firmspent on this project?
A As of last week, it was approximately 680
hour s.
MR TOOTHACRE: Ckay. Let nme have you refer to
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Exhi bit 124, pl ease.
THE WTNESS: D d you say 124?
MR. TOOTHACRE: Yes.
Your Honor, |I'd like to nove 124 into evidence.
THE COURT: Any objection?
MR. AUSTIN: No, your Honor.
THE COURT: Exhibit 124 will be admtted.
(Premarked Joint Exhibit 124, SCST Geot echni cal
| nvestigation Reported dated 06/08/ 2018, was
admtted into evidence.)

BY MR TOOTHACRE:

Q Do you recogni ze that docunent?

A | do.

Q And what is this docunent?

A This is the geotechnical report which was

ultimately prepared for that specific site by Southern
California Soils and Testing.

Q kay. So apparently the soils testing conpany
was eventually let onto M. Cotton's property. [Is that
correct?

A Yes.

Q Do you understand that M. Ceraci had to resort
to the Court to obtain permssion -- or court order for
M. Cotton to allow the soils testing engineers on the
property?

A | do.

Q And even after receipt of that court order, are

you aware of whether or not M. Geraci (sic) refused to
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sign the docunent permtting the soils engineers on the
property?

A What | was told, then, | believe is that
M. Cotton refused to sign that.

Q Ckay. And so are you aware of whether or not
M. Geraci had to resort to the Court again to have the
clerk of the court sign that docunent in M. Cotton's
st ead?

A That's what | was informed. And | believe
t hat .

Q So this particular report is dated June 8th,
2018. Do you know when the soils engineers were finally
allowed to be on the property?

A | don't renenber the specific date, but
usual ly, the reports take two to four weeks. So |
assunmed within that period of this date.

Q The soils engi neers gave you their proposa
back on July 10, 2017. |Is that correct? W |ooked at
t hat yesterday.

A Yes.

Q So nearly a year has gone by, nine nonths has
gone by between their proposal, between being allowed on
the property and to finalize a report?

A Yes. | think it was 11 nonths approximately.

Q And did this report satisfy the requirenent for
the GCity, then?

A Yes.

MR. TOOTHACRE: Your Honor, |'d nove 125 into
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evi dence.
THE COURT: Any objection?
MR. AUSTIN: No, your Honor.
THE COURT: Exhibit 125 will be adnitted.
(Premarked Joint Exhibit 125, TECHNE Draft
Fi ndings for 6176 Federal Blvd., dated
06/ 11/ 2018, was admitted into evidence.)
BY MR TOOTHACRE:
Q M. Schweitzer, have you seen Exhibit 125
bef or e?

A Yes.
Q And what is Exhibit 1257
A This, | believe, is another iteration of the

draft findings that | spoke of earlier.

Q kay. And can you -- |I"'mnot going to offer it

Into evidence. But can you | ook at 126, please.
(Premarked Joint Exhibit 126, TECHNE Cycl e
| ssues Responses: LDR - Ceol ogy dated
06/ 12/ 2018, was identified.)

BY MR TOOTHACRE:

Q Is that another iteration of cycle responses?

THE WTNESS: Yes. Specifically to the geol ogy

revi ewer .

Q Let nme just ask you to go -- let nme ask you:
How many iterations of the cycle issue responses were
there in this submttal? You can just go through the
rest of that book and count them

A It appears at eight.
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Q |"mgoing to refer you --
MR. TOOTHACRE: Actually, your Honor, |'m going
to nove into evidence 136, which is a different book,
M. Schweitzer.
THE COURT: The nunber is 1467
MR. TOOTHACRE: Thirty-six, your Honor.
THE COURT: 136.
Any obj ection?
MR. AUSTIN: No, your Honor.
THE COURT: Exhibit 136 will be admtted into
evi dence.
(Premarked Joint Exhibit 136, CUP Submtt al
Plans - CUP Submttal 3 dated 06/18/2018, was
admtted into evidence.)
BY MR. TOOTHACRE:
Q What is Exhibit 136, M. Schweitzer? Is this a
final full submttal?

A 1367
Q | am on 136.
A | apologize. I'min the wong exhibit. Gve

me one nonent.
This is what | believe a full resubmttal for
this project, the drawings for that resubmttal.
Q Ckay. And what is the date on that, if you
| ook in the right-hand corner |edger? | forget what you
cal | that.
A Yes. If you go -- right there. Perfect.
Coul d you zoominto the top third of that,
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pl ease.

If you see Item No. 4, dated 6/18/18, CUP
Submttal 3, that's what these drawings are, | believe.
Q Ckay. So each of those dates represents a
subm ttal except for the first one, which is the

conpl et eness revi ew?

A Yes. The conpleteness reviewis also a type of
submttal. And then follow ng that, we have three full
subm ttals.

Q kay. And just so we have a tineline, you did
a conpl eteness revi ew on Cctober 28, 2016. Correct?

A Yes.

Q And CUP Submttal 1 on February 22, 2017.
Correct?

A Yes.

Q And Submittal 3 on Septenber 11, 2017?

A Yes.

Q Actually, that's CUP Submttal 2?

A 2. Right.

Q And then CUP Submttal 3 was on June 18, 2018.
Correct?

A Correct.

Q Now, do you recall whether or not there was any
further submttals on this project by TECHNE?

A | don't think there was, but |I'mnot 100

percent sure.
Q Ckay. |'mgoing to change topics here for a

second, M. Schweitzer, and tal k about the conpeting --
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what's been referred to as the conpeting CUP.
Was there a conpeting CUP in progress at the

same tinme M. Geraci's project was in process?

A For a portion of that time, yes.

Q And was that conpeting CUP | ocated at 6220
Feder al Boul evard?

A | believe that's the address, yes.

Q Ckay. And do you know who was the applicant on
t hat CUP?

A W were infornmed that the applicant was Aaron
Magagna.

Q Ckay. Had you net Aaron Magagna prior to his
submtting his CUP on 62207

A No.

Q Do you know M. Magagna now?

A | do know hi m now.

Q How di d you conme to know himin the interinf

A | was introduced to himfrom another client and

friend who is also in the cannabis industry.

Q And when did you first learn to the best of
your recollection that M. Magagna had filed for a
conpeti ng CUP?

A It was sometine in 2018. | think the first
hal f of the year. But | don't remenber with any nore
certainty than that.

Q Ckay. Did you have concern that that CUP had
been fil ed?

A Initially, we didn't have a concern because we
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know how | ong fromour history it takes for these to get
approved. And ny initial feeling was there was no way
that they would catch up or pass us.

Q Did you make a request to the Gty planning
group or planning comm ssion that you obtain a copy of
the plans on 62207

A W did not request it fromthe planning
conm ssion, but we did request the plans for that
project nultiple tines.

Q And did you finally obtain plans?

A Finally, we did.

Q Ckay. And do you recall when that was?

A | don't recall exactly when that was.

Q kay. Did you do any work on behalf of the
conpeting CUP for M. Magagna?

A No.

Q Did TECHNE do any work on the conpeting CUP for
M. Magagna?

A No.

Q Let nme back up one -- strike that.

Did the conpeting CUP beat M. Geraci's CUP

application to the finish line?
A Utimately, it did.
Q Ckay. Let ne back up one second.

Back to the soils testing, was there any effort
on behalf of M. Geraci's teamto sabotage the soils
testing?

A Not that |I'm aware of.
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Q Can you i magi ne what such a scenari o would be,
what woul d sabotage a soils testing?

A Not being able to test the soil would sabotage
it.

Q Do you believe if you had access to
M. Cotton's property for the soils testing when you
first attenpted that your CUP woul d have beat 6220 to
the finish I'ine?

A The process is unpredictable, but fromny
eval uation, | think our chances woul d have been very
hi gh.

Q Was there any other interference by M. Cotton
that you believe del ayed your particular effort to get
the CUP to the finish |ine?

A | can't say for certain, but it was obvious
fromthe conmuni cati ons we were receiving that he was
attenpting to interfere at the Cty. And | do believe
that that caused a del ay.

Q Did you appeal the approval of 62207

A Yes. So that project was first approved at the
hearing officer, who is the first decision-mker, and on
behal f of ny client and the applicant for 6176. | did
appeal that deci sion.

MR TOOTHACRE: Ckay. Your Honor, | would I|ike
to nove into evidence Exhibit 149, please.

THE COURT: Any objection?

MR AUSTIN.  No, your Honor.

THE COURT: Exhibit 149 will be adnitted.
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(Premarked Joint Exhibit 149, TECHNE Appeal of
Project 598124, was admtted into evidence.)
BY MR TOOTHACRE:

Q Do you recogni ze that docunent, M. Schweitzer?

A Yes, | do.

Q And what is that docunent?

A Subsequent to filing the appeal, which is done
on a standard Gty form we, as in nyself and ny firm
we did a conprehensive review of the conpeting project,
the information we could get, which were the draw ngs,
in order to find out the extent of issues that we had
already tentatively identified. And as a result of
that, we prepared a very conprehensive suppl enent al
I nformati on package, which we submtted to the planning
comm ssi on, which was the body to hear the appeal in
order to substantiate the clains which we were naking
and to ask themto, because of all these errors and
om ssions and everything we identified in this pretty
| engt hy docunent, that they shouldn't approve that
project, they should deny it.

Q Ckay. And how many issues generally did you
find problens wwth regard to the 6220 application? |If
you could just quickly just highlight a couple of them
for the jury. | knowit's a 32-page docunent, but I'd

just like you to highlight a few of them

A Yes. Gve ne just a nonent.
Q Sur e.
A If you would go to page 2 of the exhibit,
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pl ease, and hi ghlight Section A

So one set of issues which seemto be
consi stent through the plans which we identified, based
on the project submttal manual -- if you recall, we
went over that earlier -- is that there were a | ot of
basic information that the Gty stipul ates nust be on
the plans that just were not on these plans at all. And
we went over in quite detailed fashion specifically what
each of those itens were, the significance of that being
that the Muinicipal Code states that the decision on a
proj ect nust be nade on the information provided on the
pl ans, not in any oral information or anything else. It
has to be based on what we -- what was submtted.

And we determined quite clearly, because of the
host of specific itens that the Gty requires that were
not there and that are inportant, that that finding
sinply couldn't be nade.

Q And did you point out each of those itens in
this docunent to the City?

A Yes.

Q Can you just hit two or three of the
significant ones.

A If you would go to page 5, please, of the
exhibit, if you could highlight Section 2. The
Muni ci pal Code -- the submttal manual, which is part of
t he Muni ci pal Code, clearly states for this sort of
project, which was a proposed new building as well, that

a site section is required. W cite specifically that
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It is required. W further cite the section that states
It is required. And then we go into the details that
woul d have to be provided in that drawi ng, which were
obvi ously not provided as well, such as the grade, soi

el evations, buil ding height.

If you would go to Section 3, please, right
bel ow that. This is another exanple of information
that's mssing. On the elevation, this section, we
claimthat the existing and proposed grades are m ssing.
The grade being the existing topography, how the |and,
where it neets the building, what does that |ook |ike.

Furthernmore, finish floor elevations, which are
required, are also not provided. And this is a snapshot
of the actual drawing so we could point out specifically
where that information was m ssing.

Q I f you could show one nore mmj or.

A Certainly. |If you could go to page 7, please.
| f you could zoominto section -- fromsection -- start
at Section B to the bottom of that page.

Q Section B?

A Yes. Al the way to the bottom of the page,
pl ease.

Thr ough the nunerous projects which we've
processed through DSD, which is Devel opnment Services
Departnent, specifically cannabis and marijuana-rel ated
projects, they tend to scrutinize the drawi ngs. And
they woul d not all ow even the nost m nor inconsistency,

and oftentinmes even spelling mstakes. This is the
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| evel of care that we were accustoned to and that we
believe they applied to all the projects. But in this
particular project, if you see here, the title of the
section is "Conflicting or Gossly M srepresented
Information." Here, | give an overview. And then here
| detail specifically what's mssing and what's
conflicting.

"1l point out this one. The parking, which is
crucial for these projects, was depicted on two separate
sheets as a different nunber of parking spaces. So it
woul d be very difficult for sonebody to understand how
many spaces they were trying to propose. And that is
rel evant in making the findings to approve that project.

Q kay. And how many total issues did you take
wth the 6220 project? Your best estinmate.

A Twenty to 30 to be -- 20 to 30 specific issues
at | east.

Q kay. And did you argue that before the
conmi ssi on?

A | did.

Q And what was the result of the appeal ?

A After a lot of back and forth and ne neking the
case as best as | could orally in front of the
Comm ssion, ultimately, there wasn't -- there weren't
enough votes to uphold the appeal and thus deny the
project. And they ultimately did approve that project.

Q Ckay. And what did the approval of that

project nean for M. Ceraci's project?
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A Once that project is approved and, in this
case, at the final instance, there are no other appeals
that can be filed, it is then considered an approved
MMCC and no other MMCCs could be |ocated within
1,000 feet of it. And since the project we were working
on was within a thousand feet of that now just approved
project, it would automatically nean that there woul d be
al most no way for us to proceed forward because the
Muni ci pal Code wouldn't allow that. W wouldn't be able
to neet the separation requirenents.
Q kay. And how did you feel about that?
A | felt horrible, to be honest. W don't |ike
to lose. W fight hard on every single project. And,
yeah, it wasn't pleasant.
MR. TOOTHACRE: Ckay. Let nme nove 147 into

evi dence, your Honor.
THE COURT: Any objection?
MR. AUSTIN. No objection.
THE COURT: Exhibit 147 will be admitted.
(Premarked Joint Exhibit 147, TECHNE Expense
Summary with Supporting Docunmentation, was
admtted into evidence.)

BY MR. TOOTHACRE:

Q Do you have 147 in front of you?

A | do.
Q And what is 147? Go ahead and pull it up.
A | believe that 147 is a tabul ation of the

I nvoi ces which we issued and the paynents which we
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received.

Q On M. Ceraci's project?

A On M. Ceraci's project, correct.

Q So the total M. Geraci paid TECHNE for al
their efforts in this project is $86,631. 75?

A | believe that's correct.

Q Do you believe that without M. Geraci's (sic)
I nterference, you woul d have beat 6222 to the finish

i ne?
A | think you nean M. Cotton.
Q |"'msorry. | knew | was going to do it once.

| do mean M. Cotton.

A | think our chances woul d have been
significantly better, and | think it would be very
| i kely that we woul d have got that approved first.

MR. TOOTHACRE: Thank you, M. Schweitzer.
Not hi ng further, your Honor.

THE COURT: Cross-exam nation.

MR AUSTIN:. Yes, your Honor.

MR. VI NSTEI'N:  Your Honor, before we proceed
to cross-exam nation, could | just have the bailiff --
the next wtness is probably in the hall and probably
needs to be updat ed.

THE COURT: You can go out there and talk to
himor her. Thank you very nuch.

Cr oss-exam nati on.

Vv
VL
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(Cross-exam nation of Abhay Schweitzer)
BY MR AUSTI N

Q Good norning, M. Schweitzer.

A Good nor ni ng.

Q It seens you worked very diligently for several
nmonths to -- from 2016 to 2017. You nust have been
pretty di sappointed when that project didn't go through,
huh?

A It was very di sappointi ng.

Q Yeah. So the original TECHNE contract that you
entered into, was that wwth M. Geraci, or Ms. Berry?

A It was with Ms. Berry.

Q So there wasn't two contracts: One with
M. Geraci's nane and then your request to take it off
and put Ms. Berry's nane on there?

A There was only one signed contract.

Q There was only one signed contract, but was
there another draft?

A | don't recall there being another draft.

Q Ckay. Was it your understanding that Ms. Berry
woul d be in control of the project as the |isted owner?

A My understanding is that she woul d be
M. GCeraci's agent.

Q And is that the standard practice in the
mari j uana i ndustry?

A | wouldn't characterize it as standard, but
It's not unusual.

Q At any point in the 6176 DSD CUP application
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process, did Rebecca Berry ever nmake any deci si ons?
MR, TOOTHACRE: Calls for specul ation.
THE COURT: Sust ai ned.

BY MR AUSTI N:

Q Did Rebecca Berry ever tell you how she wanted
this processed, or was she a point of contact for you?

A She was a point of contact. W routinely sent
emails to her.

Q But was she a part of the decision-nmaking
process, in your estinmation?

A It appeared to ne that she was involved, since
we were sendi ng her correspondences and soneti nes they
woul d reply to those.

Q Were those any -- was the correspondence
related to any big issues?

A Can you be specific --

MR, TOOTHACRE: Yeabh.

THE WTNESS: -- on what you nean by "big
| ssues" ?
BY MR AUSTI N:
Q "1l just nove on.
Had you ever net Darryl Cotton?
A | don't believe |I had met himuntil seeing him

here in the courtroom

Q But you did know he was the owner of the
property?

A That's what | was told, and | believe that the

grant deeds we received did reflect that. So |I did
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bel i eve that.
Q Was he ever nmde a part of any of the

deci si on- maki ng process?

A Not that |'m aware of.

Q What is your understanding of the nature of
M. Cotton's role in the CUP process?

A He was the property owner

Q Were you ever informed that he m ght have a
deci si on- maki ng power ?

A | don't recall ever being infornmed of that.

Q So fromJuly 2016 to March 2017, you never sat
in on any discussions with M. Geraci and M. Cotton?

A | don't believe so.

Q So were you ever shown any email conversations
or text nmessages between M. Geraci and M. Cotton
during that tine period?

A VWhat tine period?

Q Cct ober 2016 to March ' 17.

A | don't recall being shown any in that period.

Q So you're not aware of any di scussions or
conversations that M. Geraci and M. Cotton had
regarding the future of the property?

A The extent of ny exposure to M. Cotton was
t hrough having himsign fornms, and there may have been
an emai| forwarded during that tine. But | don't recal
interacting directly with M. Cotton or directly with
M. Geraci and M. Cotton at the sane tine.

Q To your know edge, was anyone on your team
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keeping M. Cotton updated, including M. Ceraci?

A M. Ceraci is not on our team but we had no
Instructions to keep M. Cotton updated. Neither did |
provide any instructions to my teamto do so.

Q So fromyour testinmony and the testinony of
anot her nmenber of your team Attorney G na Austin,
yesterday, it seens the 6176 CUP fail ed because of the
conpeting 6220 Federal Boulevard CUP. |Is that correct?

A | wasn't here during her testinony.

Q If it weren't for the 6220 Federal Boul evard
CUP, do you believe the 6176 CUP woul d have been
approved?

A Yes, | do.

Q And is that because they're within 1,000 feet
of each other. The failure of 6176, is that because of
the proximty to 62207

A Are you asking that the reason it ultimately

wasn't approved is because the other project at 6220 was

approved?

Q Because it was within a 1, 000-foot radius.
Correct?

A Yes. Like | testified earlier.

Q And part of -- one of the main reasons you

cited as to 6176 was del ayed was because of this
geot echni cal investigation. Correct?
A It had a significant effect in ny opinion.
Q Yes. Wien did you first know that the

geot echni cal investigation was necessary?
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A | believe when we received the comments for the
conpl eteness review, they were already asking for it.

Q And when was the conpl eteness revi ew submtted?

A "' mgoing off my nmenory, but | think 10/31/16.
Q Ckay.
A To the best of ny recollection.
Q Yeah, that sounds right.
So October 2016, you knew of the soils testing.
So why -- why didn't you try to do it nuch
sooner ?

A Try to do what?

Q Wiy didn't you try to have the geotechnica
I nvestigations conpleted nonths earlier?

A W tried to address that requirenent right away
wth the CGty. W submtted a report for another
property. They deened it was inadequate. W followed
up by neeting with M. Kreg MIIs to get nore specifics
on an alternate report that may be accepted. W then
procured those reports. W submtted themto M. MIIs.
Utimtely, he rejected them And then at that point,
we proceeded to, fromny recollection, to try to attenpt
to have the engineers do a report specific for that
property.

Q Approxi mately what was the tinme you were
comuni cating wwth M. MIIs?

A ["m sorry?

Q Approxi mately what was the date you were

communi cating with M. MI1s?
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A |"d have to refer back to the exhibit.

Q So you've -- you've conpleted 20 or 30
marijuana CUPs. Correct?

A W have worked on a nunber of marijuana-rel ated
CUPs. Many of them approved. Sone of themnot. But
that nunber, | think, is a reasonabl e approxi mation.

Q Al right. And for this -- for the particular
type of CUP you were pursuing for M. Ceraci, has there
ever been a tine when a geotechnical survey was not
required?

A For nost CUPs, a geotechnical investigation is
not required.

Q But for the particular type M. Ceraci was
pursui ng, you knew that the soils testing would be

required. Correct?

A "' m not sure what you nean by "particul ar
type."

Q Vell, at the tine, it was the MMCC, now a
marijuana outlet, a retail facility for -- for sales of
mari j uana.

A Typically, for MMCCs, a geotechnical report was

not required. It was unusual, but we did becone aware
of it.

Q In Oct ober of 20167

A | would have to refer to the exhibit to give

you a precise date.
Q That's what you said earlier when you submtted

t he conpl etion report.
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A If that's what it reflects, then that's
correct.

Q So other than the soils testing, there could
have been other things that would disqualify the CUP
from bei ng approved, such as schools, parks, childcare

facilities within a thousand feet. Correct?

A So for a CUP, there are a set of conditions or
findings that need to be nmade. |'ve touched on sone of
themearlier. One of themis that it nust be -- it nust

have separation fromspecific uses, schools being one of
them There's a host of other ones as well.

Q All right. So schools, what about childcare
facilities?

A The City has a particular definition of that,
but fromrecollection, | do think that's correct, if a
childcare facility neets the Cty's definition of it and
it's wwthin the stipulated m ni nrum di stance, then, yes,
that project would not be able to be approved.

Q So when you were processing the 6176 CUP, you
did check for all of those things, schools, childcare

facilities, et cetera. Right?

A For that particular scope of the work, we
contracted -- not ourselves, but the client did. W
facilitated it -- with an outside consultant call ed

Title Pro. W use themfor alnost all of our
cannabi s-rel ated projects. They do that research on
what's nearby, what the distances are. They prepare the

maps depicting it graphically. And we subsequently take
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that information and submt it to the Gty for review
So, no, | did not do that personally, but we did hire a
consultant to do that.

Q So TECHNE di d check?

A " msorry?

Q So your conpany, TECHNE, did nake sure that was
checked?

A No. We hired sonebody to do that, and we did
trust that their work was correct. |f that's what you
characterize as checked, yes. | just want to be
accurate on the record.

Q Yes. Thank you.

So you testified that you attended the public
heari ng on Cctober 18, 2018, regarding the appeal of the
6220 CUP. Correct?

A If you're referring to the planning conm ssion
hearing and that date is accurate, yes, | absolutely did
attend that.

Q And you said in your docunent you brought up 20
or 30 issues that were problematic with that property?

A Wth that application.

Q Wth that application, yes.

So how | ong did you speak orally before that
conmi ssi on?

A Usual Iy, they provide three m nutes per
speaker. \What we typically do is we have ot her people
on the teamthat can seed the tine to whoever is

speaking. And in that case, it was ne. And
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approxi mate -- approximate it was sonmewhere between si X
and 12 mnutes that | gave ny initial argunent. | may
have replied to questions after that, but as best | can
recall, that's the tinme that was allotted to ne. And
think | used nost of it.

Q So if soneone was in attendance at that
conmm ssion hearing and they testified you only spoke for
one or two mnutes, would that person be |ying?

A | don't have the video of that commi ssion. It
woul d be unusual that | could go through the information
that | provided in just one or two mnutes. | can't
speak to that person's credibility, but typically, |
know how long it takes to go through a presentation.

And it seens that one or two mnutes woul d be
I nadequat e.

Q Ckay. So in your estimation, 6220 was m ssing
several things |like grading and el evation issues. |[|f --
If 6176 was m ssing those issues, would you antici pate
t hat project be approved, assum ng 6220 never existed?

A Coul d you repeat that.

Q Yes. Assum ng 6220 never existed and your 6176
proj ect had problens with grading and el evation issues
and parking and the other list you went through, would
you antici pate your CUP woul d be approved?

MR. TOOTHACRE: |Inconpl ete hypothetical, your
Honor. Vague and ambi guous.

THE COURT: Overrul ed.

THE WTNESS: | think what you're asking -- and
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pl ease clarify nme if | msrepresent it -- is if our
proj ect had the shortcom ngs and the errors that we
identified in the other project's drawings, would it
have ultimately been approved?

BY MR AUSTI N:

Q Yes.

A I's that correct?

Q Yes. That's the question.

A | think that those issues would have been
brought up before it went to hearing, and we woul d have
addressed themas we usually do. But | don't recall us,
as inny firm ever having a project with draw ngs of
t hat poor quality going to hearing.

Q So perhaps sone of those issues are nore
di scretionary?

A | don't know what you nean by that.

Q Per haps sone of the quality issues m ght be
consi dered nore discretionary by the Departnent of
Devel oprment Servi ces?

A We know that the staff who reviews the project
does have sone discretion. And they did argue during
the hearing that they felt the drawi ngs were conpl ete.
W absolutely disagreed with them W were quite
specific. But fromny recollection, that is the
position that they took.

Q Ckay. But if they knew that the property was
within a thousand feet of, say, a school or a childcare

facility, that woul d probably be a conpl ete bar
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Correct?

A Wi ch property, and who is they?

Q To the -- any one of those CUPs, either 6176 or
6220, woul d DSD have an issue if that property was

within a thousand feet of a school or a daycare

facility?

A | can only speak from experience, and | can't
speak on behalf of the Gty. | want to nake that very
cl ear.

It's been our experience that if a use that
must neet a certain separation is identified and the
City staff agrees with that interpretation, that they
woul d not support approval of that project.

Q Thank you.

Are you aware that the 6220 CUP was within a
1, 000-foot radius of not one but two childcare
facilities?

A It's our understanding -- and this was brought
up against their project -- it was brought up at the
hearing, | recall. There was an allegation made that
t hese were daycare facilities that were within -- within
the m nimum di stance of both facilities. But from what
| recall, Gty staff determ ned that those particular,
what sonebody call ed daycare, did not neet their
criteria.

Q Did you have your independent contractor do a
radi us check for daycare facilities on the 6220

property?
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A | don't recall asking for that.

Q kay. So if sonebody cane in and nade this
allegation, did you feel it would have been inportant
for you to doubl e-check whether or not there was a
childcare facility within a thousand feet of 62207

A | think we did double-check that. And,
obvi ously, our consultant | ooked at it at the tine that
we submtted. We then determ ned that those net the
requirenent.

Q kay. So that wouldn't have been a worthy
argunent at the comm ssion hearing for you to nmake?

A | don't know what you nean by -- by "worthy."
It's possible that | may nake an argunent |like that. |
definitely believe that it did not affect our project.

Q kay. Does TECHNE enpl oy a man nanmed Carl os
Gonzal es?

A Yes.

Q So he works for you?

A Carlos is an enployee of ny firm yes.

Q Yes. Are you aware that the San D ego
Department of Devel opment Services website had Carl os
Gonzal es |isted as soneone working for or on the project
62207

MR. TOOTHACRE: Assunes facts, your Honor.
THE COURT: Sust ai ned.
BY MR, AUSTI N:
Q Are you -- on the San Di ego Devel opnent

Services website, do they contain -- does that website
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contain informati on on CUPs that are being processed?

A That's a very broad question. And, certainly,
we don't manage or publish that website. From our
experience in DSD, Devel opnment Services Departnent, you
can obtain sone information on projects that the Cty
chooses to place on that website.

Q Yes. So usually it's basic like informtion,
like we did see an exhibit earlier that had certain
pi eces of information, just like very broad, |ike owner,
poi nt of contact, things of that nature. Like, what
woul d you descri be as sone of the information that
website woul d show the public?

A The website is quite broad, as you nay inagi ne.
There is a portion of it where you can search for
projects. You can get access to invoices if you have
the right information to search for them You can get
access oftentines to a description of the project. They
may identify, if they choose to do it, a point of
contact or the property owner or the agent or anybody
el se who may have inquired about that project. And
sonetinmes too they give a status, often incorrect, | may
say from experience, on where the project is in each
particul ar review di scipline.

THE COURT: Counsel, we're going to take our
norning break at this time. W're going to be in recess
for 15 m nutes.

Do not formor express an opinion or discuss

the case until deliberations. W'Il be in recess for 15
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m nut es.

Al right. The jury has left the courtroom

Feel free to sit down, M. Schweitzer.

THE W TNESS: Thank you.

THE COURT: We'll be in recess, Counsel.

(Recess from10:28 a.m to 10:50 a.m)

THE COURT: The Court indicated that we were
going to take a 15-m nute recess, and now we're 20
mnutes plus. And this is not the first tinme you' ve
been late. And this tinme, we made the jury wait. |
don't understand why 15 minutes to everybody el se neans
20 m nutes or nore to you.

MR. AUSTIN. | should have set a tiner. |
apol ogi ze, your Honor.

THE COURT: Al right. Now, folks, we're al
adults. | try to treat everybody like adults. So I'm
not so sure you want ne, if you're inviting the Court to
treat you differently, because you are behaving
differently than everybody el se.

So, Counsel, no nore tinmes to be late. And,
again, ny primary audience is the jury, which you all,
right now, you're examning this wtness, | would think
woul d want to be focused on.

Madam Deputy, bring the jury in.

THE BAI LI FF:  Yes, your Honor.

THE COURT: Al right. Folks, thanks for being
so patient. Everybody is in their chairs.

Counsel, why don't you continue with your
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cross-exam nation of M. Schweitzer.
BY MR AUSTI N

Q M. Schweitzer, are you aware of how many
project managers you had to deal with on the 6176 CUP
appl i cation?

A My own project nanagers?

Q Thr ough DSD.

A Well, certainly, M. Tirandazi. And | think
| ater there may have been another one. |'mnot certain.

Q | believe there have been four. Does that
sound accurate?

A That does not sound accurate.

Q So | renmenber on the board -- | didn't pull out
that particular exhibit.

But | did see a nane possibly. Does Del ores
Gonzal es sound fam liar?

A Del ores Gonzales | believe is an enpl oyee at
t he Devel opment Services Departnment. She is not a
devel opnent project manager, as far as | know.

Q If | could direct your attention to Exhibit 47
in the binder. It's already been admtted in evidence.
Towards the top left, it says project nmanager, (Gonzal es.

A Just give nme one nonent.

| have the exhibit in front of ne.

Q Yes. Do you see in that top left corner a
couple lines down, it says project manager, Del ores
Gonzal es?

A | do.
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Q Ckay. And this was on your project, was it
not ?

A This is a correspondence fromthe Gty
i ndi cating corments at the conpl eteness review portion
of our project.

Q So --

A | don't recall us dealing with Ms. Gonzal es
directly at all.

Q And t hrough your conpany, a |ot of people dea
with the Gty for you. Correct? You don't always take
| ead on every single issue, do you?

A For the cannabis projects, |I'musually the
person that takes the lead on all the issues. Although,
it is conmmon for other people on ny staff to conmunicate
with the Gty.

Q So you said one of the mmin project managers

was Tirandazi ?

A Yes. | think it's inportant to differentiate
that once the project is in full re --

Q It's a "yes" or "no" question.

A Was the question if M. Tirandazi was one of

the mai n project nanagers?

Q Yes, on the project.

A The City doesn't have that title. She was a
devel opnent project nmanager, yes.

Q Ckay. Do you renmenber a woman naned Cherlyn
Cac, G a-c?

A Yes.
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Q WAs she in a simlar position as Tirandazi?

A As | understand it, she at |east was a
devel opnent project manager, and she did work on
cannabi s projects as well.

Q And after her, was there another project
manager who was assigned to the CUP on 61767

A It's possible. The Cty does change staff.
It's up to themto do that.

Q Wen there's a change in staff for a project on
the CUP, does that at all delay the process of the
application?

A Are you asking a broad question for all CUPs?

Q For yours in particular, do you think that
woul d have sl owed the process down at all?

A That has happened to us on sone projects, and
it really depends on that particul ar project manager.
Sone are a little faster to respond. Sone are a little
slower. W don't get the sane |level of service with
ever ybody.

Q Are you aware of how many project nanagers the
6220 CUP application had to deal with?

A City project managers?

Q Yes.

A " m not awar e.

Q And how | ong did the 6220 process take? You
said it started in the first nonths of 2018. Correct?

A | don't believe |I've said that.

Q | believe you did say in one of the first
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nmont hs of 2018 is when you found out about Aaron
Magagna's filing for the CUP. Correct?

A | did becone aware of that project in 2018, but
| don't recall offhand specifically when it started, as
you st at ed.

Q | believe it was Exhibit 67, there was an enai
chain between you and G na Austin. |It's towards the

m ddl e of the page.

This will be a "yes" or "no" question. Do you
see the part where Gna Austin is talking to -- or is
emai | i ng you about how Tirandazi is slow? Do you see
that email ?

A | see a response from Gna Austin at the bottom
of that. There are three correspondences on that page.
And what she says is sheis alittle slow | wll cal
her today.

Q kay. Al right. Shifting gears alittle bit,
in order to get the 6176 CUP application approved, how
many out standi ng i ssues did you have?

A Thr oughout the course of the project?

Q | nconpl ete issues that were outstanding.

A At what point in time?

MR. TOOTHACRE: Vague and ambi guous, your
Honor .

THE COURT: Sustained. Wy don't you narrow
the tine frame.

MR AUSTI N  Ckay.
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BY MR AUSTI N:

Q Roughly -- let's even go back to a year ago
when you were doing a soils analysis, when you had to
come back for court orders. So you said that was
roughly January/ March of 2018. Correct?

A ["'msorry. One nore tine?

Q In order to get access to M. Cotton's property
on 6176, in order to do the geotechnical investigation,

you had to get -- there had to be two court orders.
Correct?
A | was infornmed and | believed that. But |

didn't participate in those |egal proceedings.

Q kay. | do believe | did see sone declarations

with your nane on it for each of those proceedi ngs.
MR. VEI NSTEIN:  Obj ection, your Honor.
MR. TOOTHACRE: Assunes facts, your Honor.
THE COURT: One nonent. Only one of you.
MR. TOOTHACRE: Assunes facts.
THE COURT: The objection is sustained.
Next questi on.

BY MR AUSTI N:

Q In March 2018, do you know approxi mately how
many out standi ng i ssues needed to be resolved with DSD
in order to have final approval fromthe Cty for the
CUP application?

A | don't recall specifically wthout |ooking at
the record how many open cycle issues. But | do want to

be clear, the staff does not approve these projects.
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They reconmmend it for approval, and it goes to the
hearing officer in this case. But | don't recall
wi t hout |ooking at the City's cycle issues to be able to
tell you with certainty if it was 10 or 50 or 100. |
just don't have that good of a nenory.

Q Do you have any type of estinate,
approximation. Fifty to 75? Seventy-five to 1007?

A Bet ween 10 and 100.

Q kay. Thank you.

Based on your experience in assisting wwth so
many marijuana and cannabi s-rel ated projects, you feel
like you're pretty know edgeable in this area of |aw
Correct?

A No, I'mnot an attorney, and | would not say
| "' m knowl edgeabl e in any area of the |law, unfortunately.

Q When it conmes to nunicipal codes, wouldn't you
be aware of a great many of those --

A | wouldn't characterize it as a great nmany.
W' ve worked on sone jurisdictions. | had nentioned
Qakl and before, Richnond, Santa Barbara, San D ego, the
City of San D ego, County of San Diego. And I'm
famliar with to some extent and to a different extent
t hose muni ci pal codes, dependi ng on how nmany projects
we' ve done in that jurisdiction.

Q Are you aware of any lawsuits or sanctions that
have been | evel ed against M. Geraci in relation to
I 1l egal cannabis dispensaries?

A "' m not aware.
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Q You're not aware of those?

A No.
Q If theoretically he had been sanctioned by a
government al agency for illegal dispensaries, are you

aware of that barring M. Geraci from being the
applicant on a CUP?

MR. TOOTHACRE: Assunes facts. And it's an
I nconpl et e hypot heti cal .

THE COURT: Overrul ed.

THE WTNESS: Wiat we focus on in the Minicipa
Code is what it relates to the drawi ngs. On nost
projects, we have an attorney, and they would deal with
these legal issues. So | don't have in-depth know edge
of that. | have heard in the past that it may affect
it, but | can't tell you with certainty that I know or
don't know that. It's just not an area of the Code that
we specialize in.
BY MR AUSTI N

Q So if someone told you -- if an attorney told

you that it was illegal, would you still try to assist
M. Geraci in pursuing the CUP?

MR. TOOTHACRE: Sane obj ecti ons.

THE COURT: The objection is sustained.

MR. AUSTIN. No further questions.

THE COURT: Al right. Redirect?

MR. TOOTHACRE: Yeah. Just a coupl e areas
qui ckly, your Honor.
\
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(Redi rect exam nation of Abhay Schweitzer)
BY MR TOOTHACRE:
Q M. Schweitzer, with regard to the geotechnica
soil s anal ysis report, you becane aware that the -- that

the Gty was requiring such a report at the conpl et eness

review. |s that correct?

A W received the comments fromthe conpl et eness
revi ew.

Q And that was not on Cctober 31 when you
submtted the application. |s that correct?

A Yeah. They're -- they're not that fast. |
think it was about a couple weeks after that submttal.

Q kay. And at the tinme you were nade aware that
the Gty was going to require a geotechnical soils
anal ysis, were you already aware that M. Cotton was not
all owi ng you on the property to post notice?

A | don't renenber the exact date, but | know it
was early on that | was inforned that, no, we were not
wel cone on the property nor was anybody el se. At |east,
that was by the tinme of the posting that | -- that there
was a picture of. So it was quite early on.

Q And did you begin at that tine to start trying
to come up with an alternative to having the soils
engi neers actually go on the property?

A | believe we did because we had to do that in
order to address the comments. So we -- we did take
action on every single coment we received, including

t hat one.
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Q Ckay. The nunber of outstanding cycle issues
just referred to by M. Austin, was it a |large nunber in
conpari son to other projects?

A Are you referring to at the date --

Q Yes.

A -- that M. Austin -- | think at that point, we
felt it was towards the tail end of the project. It
wasn't unusual the nunber of conmments we received.

Q kay. And did you feel that you were going to
be able to address all those comments in a tinely
fashion and get the matter before hearing?

A W were pretty confident after the third
submttal that there was nothing there that we couldn't
address and that if the project went to hearing and
there was no other reason, as in the opposing project,
for exanple, to deny it, that it would have gotten
approved.

Q Focusi ng on 6220, what contacts did you have
wth the City with regard to 6220, the conpeting
appl i cation?

A So part of what we did was to request fromthe
Cty drawings for that project. W had contact in that
manner. W also researched -- | think it m ght have
been Carl os Gonzal es that researched the records
departnment at the Cty for 6220 to see if anything had
been permtted on that property originally. And we may
have researched if there was code conpliance. W

typically do that. So we contacted the Gty several
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times on 6220 as part of our due diligence to see what
state that project was in and how we coul d best oppose
it.

Q Is it your belief that that is the reason your
nane and M. Carlos' nanme shows up on the City's website
on that particular project?

A That's the only reason | can think of that our
names woul d be there.

Q kay. And you and TECHNE, nor Carl os, none of
you did any work on behal f of 62207

A Myself or ny firmor Carlos, |I'mnot aware that
we did any work what soever on behalf of that project.

MR. TOOTHACRE: Thank you. | have nothing
further, your Honor.

THE COURT: Anything el se, Counsel?

MR. AUSTIN. No, your Honor.

THE COURT: Al right. My M. Schweitzer be
excused?

MR. TOOTHACRE: Yes, your Honor.

THE COURT: Counsel ?

MR, AUSTIN  Yes.

THE COURT: Thank you, M. Schweitzer.

THE W TNESS: Thank you.

THE COURT: Al right. Plaintiff, your next
W t ness?

MR. TOOTHACRE: Plaintiff would call Firouzeh
Ti randazi .

THE COURT: Is he right out --
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MR TOOTHACRE: She.

THE COURT: I'msorry. |s she right outside?

MR. TOOTHACRE: | believe so.

THE COURT: Madam Deputy, may | ask you to get
t he next w tness.

THE BAI LI FF:  Your Honor, this witness is being
acconpani ed by her attorney.

THE COURT: Thank you very much. Counsel, you
can make yourself confortable in the audi ence section.

Ma'am if you could follow the directions of ny

clerk, please.

Fi rouzeh Tirandazi,
bei ng called on behalf of the plaintiff/cross-defendant,

havi ng been first duly sworn, testified as foll ows:

THE CLERK: Pl ease state your full nanme and
spell your first and |l ast nane for the record.

THE WTNESS: M nane is Firouzeh Tirandazi.
F-i-r-o-u-z-e-h. Last nane Tirandazi,
T-i-r-a-n-d-a-z-i.

THE COURT: Al right. Counsel, whenever
you' re ready.

MR TOOTHACRE: Thank you, your Honor.

(Direct exam nation of Firouzeh Tirandazi)
BY MR TOOTHACRE:

Q Good norning, M. Tirandazi
A Good nor ni ng.
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Q You work for the City. |Is that correct?

A Correct.

Q And when did you begin working for the Gty?
A 1993.

Q And you worked from 1993 until approxi mately

2006. Is that correct?

A That is correct.

Q And what was your position at the Cty between
1993 and 20067

A Associ ate pl anner and then devel opnent proj ect
Manager | 1.

Q Ckay. Are both of those positions within the
DSD?

A No.

Q kay. \What departnent are they in?

A Envi ronment al Servi ces Departnent and then
Devel opnent Servi ces Departnent.

Q kay. And did you take a | eave of absence in
20067

A Yes.
Q For what period of tinme?
A | returned to the Gty in 2015.

Q Ckay. And what was your position when you |eft
the City in 20067

A Devel opnent Proj ect Manager |I1.

Q Ckay. And that is in the DSD departnent.

A Yes.
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Q And, currently, what's your position?

A Devel opnent Project Manager I11.

Q kay. |Is that the highest of the devel opnent
project managers within the Cty?

A Yes.

Q kay. And what is your work history with the
City since you returned in 2015?

A Coul d you clarify the question.

Q Yes.

What positions have you held since you returned

in 20157

A Devel opnment Proj ect Manager Il and then
Devel opnent Project Manager I11.

Q kay. And do you work with regard to marijuana
CUP applications?

A Currently, yes.

Q (kay. Can you generally give the jury just
a 10, 000-foot view of what a CUP application with regard
to nedical marijuana requires.

A Subm ttal requirenents, or processing
requi renents?

Q First, submttal.

A I"mnot involved wth submttal. So | wouldn't
know.

Q Ckay. |Is the first step at your |evel a
conpl et eness revi ew?

A | don't do conpl et eness check.

Q Is that in submttal s?
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A That's correct.
Q kay. And what is -- what is the first area or
the first phase that you address with regard to CUPs?

A | receive the application once it's been deened
conpl et e.

Q Ckay.

A And distribute it for review So | --

Q And who do you distribute it to?

A | don't do the distribution. It goes to the

typical review disciplines that are involved in reviews
of conditional use permts.

Q And what are sone of those disciplines?

A Engi neering, transportation, planning, and

environnental are the key ones.

Q kay. | will ask you to |look at Exhibit 34.
It should be in front of you. It's in evidence, your
Honor .

A The one that's right in front of me? It
says --

Q Is it open to that?

A | don't know. Ch.

THE COURT: Counsel, why don't you approach.
There are so nmany vol unmes up here.
THE WTNESS: | don't know which one |I'm
supposed to | ook at.
BY MR. TOOTHACRE:
Q Ckay.
A | have 65 and --
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Q It should be in this one.

A Thi s one?

Q Thirty-four. Yeah.

A Ckay.

Q And what is Exhibit 347

A That's an invoice.

Q Exhi bit 347

A Ch. Wait. Sorry. The general application.

Q kay. And have you seen this particul ar
general application before?

A Yes. This -- this cones with the project file
that | receive.

Q kay. And it's executed by Rebecca Berry. |Is
that correct?

A Correct.

Q Ckay. Turn back to -- a couple pages to the
second page, DS-190.

Is that part of the package that was submtted

to you?

A Yes.

Q Al so submtted by Rebecca Berry. |Is that
correct?

A Yes.

Q What is the City's purpose in having the DS-190
fornf

A The purpose of this formis just the -- for the
applicant to validate that the project they're

subm tting is in conpliance with the separation
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requirenments.

Q Okay. Turning to page 3, Form DS-3242.

s that a deposit account/financi al
responsibility -- financially responsible party fornf

A Yes.

Q And what is the Gty's purpose in having this
fornf?

A This is the -- signed by the individual that is
responsi ble for all costs associated with the processing
of the application.

Q Ckay. And is it the financially responsible
party who has the authority to withdraw an application
If they so desire?

A It's defined in the Code in terns of who can
wi t hdraw an application.

Q |"msorry. One nore tinme?

A It's defined in the Municipal Code in terns of
who can wi thdraw an application.

Q Ckay. Does the City recognize that the
financially responsible party is the party that can
w t hdraw an application?

A Typically, it's the -- the permt hol der and
the applicant, and that's defined in the Minicipal Code.

Q Ckay. | would like to refer you to Exhibit 65,
which | believe is in evidence, your Honor.

THE COURT: It is.
MR TOOTHACRE: Thank you. |It's in the next
book.
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BY MR TOOTHACRE:

Q Do you recogni ze that docunent, M. Tirandazi?
A Yes.

Q And what is this docunent?

A The emai |l ?

Q Yes.

A It's a --

Q Is that an enmail that you drafted?
A Yes.

Q And who -- who was it drafted to?
A Abhay Schwei t zer.

Q Ckay.

A And Becky.

Q Focusi ng on the first paragraph, what was the
I nformation you were trying to convey?

A To convey that the project is in the CO2-1
zone and the nedical marijuana consuner cooperative is
not permtted in this zone and that staff would be
recommendi ng deni al .

Q And was that your interpretation on March 14th,
20177

A That is correct.

Q Ckay. And subsequently, do you know whet her or
not the Munici pal Code was anmended to all ow nedi cal
marij uana project at that |ocation?

A Yes, | was made aware after

Q After that particular day?

A Yes.
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Q Do you recall who nade you aware?

A | -- 1 don't.

Q kay. Was there a bulletin or an email ?

A | believe it was a -- fromthe Code team |
believe | was updated by the Code team | don't

remenber specifically.

Q Fai r enough.

Let me have you refer to Exhibit 66, which is
I n evidence, your Honor.

THE COURT: Yes. It is.
BY MR TOOTHACRE:

Q And |1'Il ask you if you recognize that
docunment, Ms. Tirandazi.

A Yes.

Q And what is this docunent?

A So this is a standard letter that's prepared by
our support staff that provides the point of contact for
the project with the noticing requirenents, the posting
of the notice, and letting them know that their
appl i cati on has been deened conplete in the process.

Q The bottom paragraph, if you can call that up,
you indicate that you recomend that they contact Ken
Mar | br ough.

Who is Ken Marl brough?

A He, per this letter, is the chair of the
Encant o nei ghbor hoods conmuni ty pl anni ng group.

Q And what does the community planni ng group have
to do with the application of the CUP?
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A The recommendation of the planning group is
forwarded to the deci sion nmaker.
Q And the | ast paragraph on page 2 indicates if
t hey have any questions with the notice -- the posted
notice requirenents to contact you. |s that correct?
A That is correct.
Q kay. Let ne have you refer to Exhibit 68?
MR. TOOTHACRE: Your Honor, 1'd like to offer
68.
THE COURT: It is in evidence.
(Premarked Joint Exhibit 68, Email to Darryl
Cotton from Firouzeh Tirandazi re PTS 520606 -
Federal Blvd MMCC, dated 3/16/17 and prior enail
thread, was admtted into evidence.)
BY MR TOOTHACRE:
Q Do you recogni ze that docunment, M. Tirandazi?
A Yes.
Q And is this an enmail string between yourself
and M. Cotton?

A Ckay. What is the question? |'msorry?

Q Is this an email string between yourself and
M. Cotton?

A |'mlooking at the first page. And it seens to
be, yes.

Q Ckay. On the first page, the first paragraph,
you indicate that, "As requested, please find the
attached ownership disclosure statenent signed by you."

paren, "property owner," end paren, "and Rebecca Berry,"
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paren, "tenant/|essee," end paren, "on Cctober 31."

Did you have a discussion with M. Cotton as to
why he was requesting the ownership disclosure
st at enent ?

A | believe he was asking about the application
that is being processed on his property.

Q kay. Did he say why he required a copy of the
owner shi p di scl osure statenent?

A He was not sure why the City is processing an
application on his property, that he was not aware of
such an application being processed. And | indicated
t hat he has signed an ownership di scl osure statenent
that was submtted wth the application.

Q Ckay.

A And requested a copy.

Q And in the second paragraph on the first page,
you indicate the project was deened conplete. |Is that
correct?

A That is correct.

Q And it was currently in the first review cycle.
What does that nean?

A So projects that are submtted -- processing of
di scretionary applications, there could be nultiple
review cycles where the initial reviewis distributed to
the review team they conplete their review, and an
assessnment letter is issued. And the applicant wll
need to resubmt.

That w Il be the second review cycl e addressing

Page 93
www.aptusCR.com



© 00 N o o M W DN P

N NN NN NNMNNMNRRRRRRER R R R R
0 N o OO DN WNREPR O © 0 ~N O O M w N kL O

Transcript of Proceedings Geraci vs. Cotton, et al.

Issues. | didn't find the first review cycle until al
reviews are resol ved.

Q Wth regard to the last sentence in that
par agraph, you indicate as a property owner, if you w sh
to withdraw the application, please notify nme in
writing.

Did M. Cotton indicate to you that he w shed
to withdraw the application?

A | don't recall

Q kay. Turn to the next page. The top appears
to be an email dated March 16th, 2017, from M. Cotton
to you. He says "Thank you for speaking with ne today."

Did M. Cotton cone to your office? Do you
recal | ?

A | do recall himcomng to the office.

Q Ckay. And he says "This is in fact ny
signature, and | think the applicant is related to a
party that | have a prelimnary understanding wth. |
will handle matters on ny end.”

WAas that your acknow edgnent to you that he had
in fact signed the ownership disclosure statenent?

A | nmean, what it's saying here is what it's
saying. | don't knowif it was an acknow edgnent that
he had signed it or not, but | think he saw his
signature on the ownership disclosure statenment that |
sent to him

Q Fai r enough.

On the last email on that page, it appears to
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be an email fromM. Cotton to you, dated March 21. He
says, "As a followup to our recent conversations, the
potential buyer, Larry Geraci, CCd herein, and | have
failed to finalize the purchase of nmy property. As of
today, there are no third parties that have any direct,
I ndirect or contingent interests in nmy property. The
application currently pending on ny property should be
deni ed because the applicants have no | egal access to ny
property.”

Did you receive that email fromM. Cotton?

A It looks Iike it was sent to ne then, yes.

Q Do you have any independent recollection of
receiving that?

A It was a while ago, but it looks like it was
sent to ny email account.

Q Ckay. Did you take any action upon receiving
that email ?

A | don't recall.

Q Do you recall M. Schweitzer indicating to you
that he was having difficulty posting notice on the
property at 6130 -- at 6176 Federal Boul evard?

A Possibly. It was so long ago, | don't recal
the details.

Q Ckay. Let ne have you refer, if | could, to
Exhi bit 86.

MR. TOOTHACRE: This is in evidence, your
Honor. | believe this email reads fromthe back to the

front.
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BY MR TOOTHACRE:

Q Starting on the | ast page, Ms. Tirandazi. Does
that appear to be an enmail to you from Abhay indicating
"We are working with the property owner on this project

to get the notice posted but we have been unable to do

it yet"?
A Yes.
Q "Would it be possible to get an extension?"
A Yes.
Q Do you recall himasking you for an extension

on M. Ceraci's project?

A It's in the email. So yes.

Q Do you recall whether or not you granted an
ext ensi on?

A So | think | gave himthe section of the
Muni ci pal Code, that it needs to be posted within five
days. It's in the Municipal Code. It's not --

Q That's on the second page of the email
Correct?

A Mm hmm

THE REPORTER  Answer in words to the question,
for the reporter, please.
BY MR. TOOTHACRE:

Q That's on the second page of the email.
Correct?

A Yes.

Q And the first page of the email, M. Schweitzer

I ndicates to you "Thank you for the fast response. What
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happens if we can't post on tine or if we can't post at
all?" Is that correct?

A That is correct.

Q And then you indicate at the top it would be in
violation of the Code. Correct?

A Correct.

Q And | et nme have you refer to Exhibit 91, which
IS in evidence, your Honor.

THE COURT: It is.

BY MR TOOTHACRE:

Q
A

Q
Correct?

A

Q

evi dence,

What is that docunent, M. Tirandazi?
The verification of posting of public notice.

So the notice did eventually get posted.

Based on the verification, yes.

Ckay. Let's go to Exhibit 96, which is not in
your Honor. |'Ill offer it.

THE COURT: Any objection?

MR AUSTIN. \What nunber?

THE COURT: N nety-siXx.

MR. AUSTIN. No objection.

THE COURT: Exhibit 96 will be admtted.
(Premarked Joint Exhibit 96, Email to Firouzeh
Tirandazi fromDarryl Cotton re Federal Bl vd.

Application, dated 5/15/17, was admtted into
evi dence.)

BY MR TOOTHACRE:

Q

Does this appear to be an enmail string between
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you and M. Cotton?

A Yes.

Q And the bottomemail, you indicate on May 15th,
2017, "You may have m sunderstood ne. |If the property
has changed ownership, feel free to provide an updated
general application, ownership disclosure statenent, and
the new grant deed so that we nmay have the nost updated
information for the project file. |If as a result of
this there is a new financial responsible party, please
provide a chain of responsible party form" | think
that's supposed to be change.

A Change.

Q Were you under the inpression the property had
changed hands at that point in tinme?

A You know, based on this email, it appears that
| may have been -- | may have been inforned that the
property owner has changed.

Q kay. And did you ever receive the information
you were requested if the property owner had changed?

A No.

Q WAs there ever a second conpeting CUP
application started with regard to the sane property as
M. Geraci was working on the project?

A | believe so, but I don't recall being involved
I n that application.

Q Okay. Let nme refer you to Exhibit 98, which is
I n evidence, your Honor. And specifically just talking
about the letter on the first page, May 19th, 2017.
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Do you recogni ze that docunent?
Yes.
It's a letter to you by Schweitzer?

Yes.

O >» O »

Is that fromyou?
Yes. Page 6, is that your signature?

A Yes.

Q And you CC d Ken Marl brough on this as well.
Correct?

A Yes.

Q And you indicate to M. Schweitzer the
Devel oprment Servi ces Departnent has conpl eted the
initial review of the project referenced above and is
describing -- you give a description of that, the
project in question. Correct?

A Correct.

Q The next full paragraph, you start out "Cty
staff has been inforned the project site has been sold."

Does that refresh your recollection that

sonmebody had informed the Gty staff that the site had
been sol d?

A Probabl y based on the communication from
M. Cotton that he had sold the property. So | just
wanted to clarify that.

Q OCkay. | would next refer you to Exhibit 106,
Ms. Tirandazi, which is not in evidence yet, your Honor.
May | offer it?
THE COURT: Any objection?
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MR, AUSTIN: No, your Honor.
THE COURT: Exhibit 106 will be admtted.
(Premarked Joint Exhibit 106, Email to Rodney
Bruce from Firouzeh Tirandazi Re PTC 520606,
dated 8/09/17, was admtted into evidence.)
BY MR TOOTHACRE
Q And this is another one of those enmils that
reads back to front.
Do you recogni ze this docunent, M. Tirandazi?
Ckay.
Do you recogni ze that docunent?
It has ny signature onit. So | assune.
Starting on page 2. This appears to be an

-0 >» O »r

emai | from sonebody naned Dani el Tanes, president and
| ead designer. He says, "Hello, Firouzeh. M nane is
Dani el Tanmes from Fine-TE studio. |I'mtrying to see if
it's possible to schedule a neeting with you and see
sone issues and that we have with regards to project
520606. Pl ease |let ne know what day of the week is
better for you."
Did you ever have a neeting with M. Tanes?

A No, | don't recall having a neeting with
M. Tanes.

Q And the Project No. 520606, that was
M. Ceraci's and M. Cotton's project with regard to
6176 Federal Boul evard?

A The assessnent letter would have called. |

don't renenber the exact project nunber. Just to be
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clear, | would refer to the assessnent |etter for that
proj ect .

Q Let me refer to you the bottomemail on the
first page. It appears to be from Rodney Bruce sent

Monday, August 7, 2017, to Daniel Tanes but was CC d to
you. Correct?

A M hmm

Q It says "Firouzeh, we are in the process of
starting a different application outside of the one you
currently have in progress for the Federal Boul evard
property."

Do you recall whether or not you ever received

t hat application?

A | don't recall

Q kay. Do you recall who Rodney Bruce was?

A No. | don't believe | nmet him

Q kay. And in the top email -- or, yes, enuil
on that string, you indicate in reply that "Devel opnent
Services Departnent is currently processing the CUP for
an MMCC on the site located at 6176 Federal Boul evard.
Anot her application for the same use on the sane
property cannot be processed."

WAs that your belief at the tine?

A That is correct.

Q Ckay. A new -- you state "A new application
can be accepted if the current application is wthdrawn.
A request to withdraw the current application nust cone

fromboth the property owner and the financial
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responsi bl e party associated wth the current CUP
application.”

Did you ever receive such a request by the
property owner and the financial responsible party on
M. Ceraci's project?

A No.

Q And t hen next sentence, you indicate, "Daniel
advi sed that the ownership of the property has changed."”

Do you recall Daniel Tanes telling you that?

A Possibly. | don't recall.

Q kay. And you indicate "Prior to noving
forward on the current application, I will need an
updat ed general application, a new ownership disclosure
statenent, and a new grant deed so that we nay have the
nost updated information in the project file."

Is that correct?

A Correct.

Q And did you receive those docunents to the best

of your recollection?

A No.
MR TOOTHACRE: Ckay. Your Honor, | would I|ike
to refer to 107, which is not in evidence yet. | would
offer it.

THE COURT: Any objection?

MR. AUSTIN. No objection.

THE COURT: Exhibit 107 will be admtted.
[
VL
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(Premarked Joint Exhibit 107, Email to Firouzeh
Tirandazi from Abhay Schweitzer Re PTC 520606,
dated 8/ 10/ 17, was admtted into evidence.)
BY MR TOOTHACRE:
Q |"mjust going to focus on the top email, which
Is an email to you from Abhay Schweitzer and ask if you
recogni ze that.
A Yes.
Q And this is Abhay Schweitzer responding to that

previous email. Correct?

A To which previous email ?

Q To the email in which --

A Yes.

Q -- M. Tanes indicates that the property has

changed hands.

A Yes.

Q And M. Schweitzer indicates "The ownership of
this property has not changed hands since submtted.
The information we originally submtted in the general
appl i cati on acconpanyi ng grant deed and financially
responsi ble party is accurate. Therefore, no revision
to those docunments are needed. The only change in
ownership will be done after the CUP is approved and
fromthe current owner to our client. W intend to
continue processing this project wthout any delays."

Did you read that at the tinme?

A | believe so.

Q And did M. Schweitzer continue processing his
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application for the CUP?

A Yes.

Q And do you recall an issue with M. Schweitzer
not being able to get a soils engineering conpany access
to the property?

A | don't specifically recall that.

Q Let me have you refer to Exhibit 108, which is
I n evidence, your Honor.

THE COURT: It is.
BY MR TOOTHACRE:

Q This is a fairly lengthy email string that is
dat ed between August 14th and August 15th. |[Is that
correct, the email string?

A Yes.

Q kay. On the very back page of that email,
page 12 -- bring that up.

Does that refresh your recollection at all that
M. Schweitzer was attenpting -- was having probl ens
wi th the geotechnical engineers getting access to the
property and he was trying to submt reports from nearby
properties to satisfy the Cty?

A It appears so by this enmail.

Q Ckay. And then on page 5 of that exhibit, it
appears that M. Schweitzer is replying in the email to
M. Kreg. Do you know who M. Kreg is, K-r-e-g? 1Is
that Kreg MI11s?

A That is correct.

Q Ckay. And what departnent is Kreg MIIs in?
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A He's our geol ogy -- geol ogy section.

Q kay. And he indicates that he wll coordinate
trying to submt these other two properties through you.
Is that correct?

A Yes. Abhay is coordinating through ne.

Q Right. And if you go to the top of that, your
response is essentially that that's not good enough
because the assessnment letter specifically asked for a
geot echnical report as to that property. Correct?

A Correct.
Q Par don ne?
A | -- I"'mtrying to -- I'mbasically letting him

know that it's a required docunment that needs to be
subm tted.
Q Right. Thank you.
And | want to have you refer to Exhibit 114,
which | wll offer in evidence, your Honor.
THE COURT: Any objection?
MR, AUSTI N  No, your Honor.
THE COURT: Exhibit 114 will be admtted.
(Premarked Joint Exhibit 114, top enmail string
to Holly Gavinic fromFirouzeh Tirandazi, dated
Sept enber 20, 2017, was admitted into evidence.)
BY MR TOOTHACRE:

Q Do you recogni ze that docunent, M. Tirandazi?
A Yes.
Q And in that docunent, the |ast paragraph of
your email, you indicate, "Please be advised that the
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City is only able to nmake a decision on one of these
applications. The first project deened ready for a
decision by the hearing officer will be scheduled for a
public hearing. Follow ng any final decision on one of
the CUP applications submtted for the above-referenced
address, the CUP application still in process would be
obsol ete and woul d need to be w thdrawn."

Wiy woul d that be the case?

A Because of the separation requirenents
established for -- between marijuana outlets or nedical
marij uana consuner cooperatives by the Minicipal Code.

Q So once one goes through, the other one is dead
in the water, so to speak?

A They have to be wthin a thousand feet of each
ot her.

Q Ckay. Do you recall how many project managers
were on this particular project, City project nanagers?

A | don't recall how many.

Q Wll, do you recall -- you were a project
manager on this. Correct?

A Yes, | was.

Q And Cherlyn Cac was a project nmanager on this
project. Correct?

A Yes.

Q And why did you cease being the project
manager ?

A Because | was transitioned to a different unit

wi thin our department, the expedited affordabl e housing
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secti on.
Q And Cherlyn Cac was assigned to this project in

your stead?

And she's a Project Manager |17

A That is correct.

Q Ckay. And did you becone her supervisor?
A Yes.

Q You becane a Project Manager II1. Correct?
A Yes.

Q

A

Yes.

Q Ckay. |Is there any significant delay in a
proj ect when project managers are changed within the
City on a project?

A No.

Q Does it take a while for the project nmanagers
to get up to speed at all?

A No.

Q Is it unusual to have several project nanagers
fromthe City on a particular project?

A No.

MR TOOTHACRE: | have nothing further, your
Honor .

THE COURT: Cross-exam nation.

MR. AUSTIN.  Your Honor, |ooking at the tine,
does it make sense for ne to start now?

THE COURT: Let's -- let's get going, Counsel.

MR AUSTIN  Ckay.
\
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(Cross-exam nation of Firouzeh Tirandazi)
BY MR AUSTI N

Q Good afternoon.

A Good afternoon.

Q So, earlier, you were shown sone exhibits, sone
various forns by the DSD. And there are areas where the
| anguage requires all people associated with the project
be |listed, anyone with an interest in the property be
listed. Correct?

MR. TOOTHACRE: Your Honor, vague and
anbi guous. Can we know which exhibit we're referring
to?

THE COURT: Overrul ed.

THE WTNESS:. |Is there a specific exhibit?
BY MR AUSTI N

Q Yes. Actually, Exhibit 30. And also 34, there
are several other general applications?

THE COURT: Wich exhibit, Counsel, are you
referring to?

MR AUSTIN. Thirty.

THE COURT: Al right.

THE WTNESS:. This is the ownership disclosure

st at ement .
BY MR AUSTI N:

Q Yes. Look at Section 1. It does say anyone --
it's about three lines down. It says anyone w th any

i nterest should be listed on this form

Is that -- should we take that literally, or is
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the City not very -- not very specific with that
| anguage?

MR. TOOTHACRE: Vague, anbi guous, your Honor.

THE COURT: Do you understand the question,
ma' anf?

THE WTNESS: | do.

THE COURT: Pl ease answer.

The objection is overrul ed.

Pl ease answer it.

THE WTNESS: So this formis submtted with
the application. It needs to identify the property
owner, the individual that's on the grant deed
associated with the property. If it's an LLC, then
typically we do request an attachnent that includes al
the nanmes and officers of the LLC or the corporation
that have an interest in the property.

BY MR AUSTI N

Q kay. So the City of San Diego wants to know
everyone who is actually involved with the CUPs,
Correct?

A That's not the purpose of this form

Q Not that form but overall for the CUPs, anyone
who has an interest in the property should be discl osed.
Correct?

A Yes.

Q Ckay. Al right. | guess what | was trying to
ask is, is the request literal, or just a suggestion

when it says to |list everyone involved? Because it
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sounds -- it sounds |ike everyone needs to be |isted,
when you say even an LLC will include attachnments with
all nanes of all people.

A | guess | don't understand what you nean by
"everyone." This is information that is provided to the
City by the applicant. So by submtting this and
signing it, they're letting the Gty know that these are
t he people of -- the property owner and the permttee.

Q Thank you.

So | assune you're very famliar with San D ego
Muni ci pal Code and ordi nances. Correct?

A To sone extent, I'mfamliar.

Q To sone extent.

Vell, as they relate to marijuana |aw and
processi ng of CUPs specifically.

A | do. But | still do refer to the Minicipa
Code.

Q Yes. | nmean, they are very lengthy. So that
only makes sense.

Are you famliar with a change to the City --
the San Diego City Odinance 20990 -- or 200797? It was
passed in -- it was anended and passed in February 22nd,
2017.

A Is that the -- what -- do you have a title for
that ordinance? 1Is the one that established the
marij uana outlet use?

Q That's precisely what it is.

A Ckay.
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Q Yes. That's where the ordi nance changed
from-- changed CUP applications for marijuana consuner
cooperatives to the broader termof marijuana outlets.
Are you famliar with that?

A Yes.

Q So within that ordinance, it does specifically
say that any dispensary or retail licensing requirenents
are going to be pursuant to the California Business and
Pr of essi ons Code. Correct?

A The state requirenents.

Q Yes. So, basically, all the ordi nances w |
be -- they'll refer to the California Business and
Pr of essi ons Code when it conmes to licensing. Correct?

A | don't handle the state |icensing
requi renents. So --

Q But it does refer you to the Business and
Prof essi ons Code of California. Correct?

A If that's what it says in the ordi nance, then
yes.

Q Is it your understanding that M. Geraci, who
Is sitting before you, was in fact attenpting to acquire
this CUP on 6176 for hinself?

MR. TOOTHACRE: Calls for speculation, your
Honor .

THE COURT: Overrul ed.

THE WTNESS: | don't -- | don't have an answer

for that question.
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BY MR AUSTI N:
Q | s that because his nanme does not appear

anywhere in any of the applications for the 6176

property?

A That -- that is correct.

Q Did you ever have any enmail commruni cati ons
directly with M. Geraci?

A | don't recall.

Q Do you recall any phone conversations with

M. Geraci or sit-down neetings?

A | don't -- | don't recall phone conversations
or sit-down neetings.

Q Looking at M. Geraci now, do you -- do you
bel i eve you've ever net this man?

A | don't believe so.

Q If he were attenpting to acquire a CUP using
his secretary as a proxy w thout ever disclosing his
name, does that seemlike it would be a violation of
San Diego |law and California state | aw?

MR. TOOTHACRE: Argunentative, your Honor.
THE COURT: Sust ai ned.
BY MR AUSTI N:

Q Essentially, anyone with an ownership or
financial interest in a marijuana outlet is supposed to
be disclosed to the CGty. Correct?

A You know, | ooking at the ownership disclosure
statenent, it's the property owner and then also a

tenant/| essee woul d have to be identified.
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Q Right. And that is |ike an introductory

application form
But are you famliar with the California
Busi ness and Prof essi ons Code?

A No.

Q Okay. Do you know of any situation where
soneone W th previous sanctions against themfor illegal
cannabi s principals would be barred fromacquiring a
marijuana outl et CUP?

MR. TOOTHACRE: Vague and anbi guous and assunes
facts, your Honor.

THE COURT: Overrul ed.
BY MR AUSTI N:

Q That means you can -- you can answer.
A Could you -- I'"'msorry. Could you repeat the
question?

Q Yeah. Absolutely.

Is it your understanding that if sonmeone had
been sanctioned for illegal cannabis dispensary
activity, is it your understanding that they would be
barred fromacquiring a CUP in San D ego?

A |'"d have to refer to the Minicipal Code. |
bel i eve there may be a section in there once you have a
conditional use permt, you'd have to go through a
background check process.

Q Ckay. Do you know what that background check
process entails?

A It's a LiveScan and al so specific fornms that
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need to be conpleted, specific Gty of San D ego police
forms that need to be conpleted. And it's processed by
the San Di ego Police Departnent.

Q How many CUPs are allowed in the Gty of
San Di ego?

A CUPs for --
Marijuana outl ets.
Four per council district.
And how many council districts are there?
There's nine. So 36 total.
So 36 total.

O >» O >» O

Wuld it be fair to say that these are
conpetitively sought after?
A Due to the limt, yes.
Q Yes. Do you know how many CUPs have been
granted for marijuana outlets in San D ego?
A Total count, not off the top of nmy head. |
couldn't say.
Q Approxi mately woul d you say 20, 25, maybe 307
A Maybe 20.
Q Maybe 20. So perhaps 16 are still avail abl e?
A Yeah. Again, | -- | have that data. Just that
data isn't with ne.
Q No probl em
Are you aware of how many CUPs are being
processed right now for marijuana outlets in the DS --
I n your -- your departnent?

A Maybe about two or three.
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Q Two or three.

So the reason that there's 10 avail able slots
that are not being processed currently, is that because
the restrictions are so difficult to overcone?

A | can't answer that. | don't know.

Q In regards to the 1,000-foot radius, the
proximty to schools, churches, daycare centers, et
cetera, does that exclude nost properties from being
eligible for a CUP?

A Again, | can't answer that, but those
restrictions do exist.

Q VWell, in your -- in your experience, has that
created a lot of difficulty in people acquiring the
CUPs?

A Most of the applications that are submtted,
they are in conpliance with the separation requirenents.
There may have been a few, |ess than a handful, that
have been deni ed because the separation requirenents
have not been net.

Q Is it your understanding that marijuana outlets
are very profitable?

A | -- 1 can't answer that. | don't --

Q That's fine.

So in some of the emails that we saw, Darryl --
or, | mean -- | apologize -- M. Cotton, he was
I nqui ring about having a CUP in his name on the 6176
property. Correct?

A | believe he was requesting to be able to
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subm t another application on his property.

Q So even though it was the sane property, the
reason he was not able to do so was the 1, 000-f oot
separation requirenment?

A He was able to process -- submt an
application. [It's just that once one got approved, the
ot her one woul d have to be w thdrawn because it would be
done in violation of the Code.

Q So, essentially, it would be a race, a race to
the finish?

A Yeah. | nean, whoever that -- has an approved
CUP, the other one would have to be w thdrawn.

Q And because it's the sane property, | think it
woul d be fair to assunme a lot of the information that
woul d need to be submtted would be exactly the sane for
t he second CUP, correct, as far as --

A The submttal requirenents are the sane for a
condi tional use permt.

Q Ckay. But woul d soneone submitting a second
CUP on the sane property, would they be able to
pi ggyback off the first CUP and basically just take
their information and just resubmt it under their nanme?

A However they want to do it, they still have to
provi de the sanme submittal requirenents.

Q Is any preferential treatnent given to whoever
applies first?

A No.

Q Ckay. |If soneone did try to do -- try to
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submt a second CUP on the sane property, what types of
I nformati on do you think would sl ow down the second
party the nost?

A | can't answer that question.

Q Not hi ng junps out at you as, like, it would be

a hurdle that woul d be exceptionally difficult to

overcone for -- for a second person on the sane
property?
A The project would be a separate application and

revi ewed, as woul d any other application be revi ewed.

Q How | ong does the review process ordinarily
t ake?
A | believe for CUP, it's 10 worki ng days.
Q Oh. For the review. |In order to be approved,

how | ong does that typically take, in your experience?

A It -- it varies.

Q What's the fastest you' ve seen?

A | really can't give you a date, but typically
if you look at our information that's avail able on the
website, discretionary applications can take a m ni mum
of six nonths to over a year.

THE COURT: Al right. Counsel, we're going to
stop for our noon recess. W're going to be in recess
now until 1:30. Do not formor express an opinion or
di scuss the case until deliberations. W'IIl be in
recess until 1:30 now.

Ma'am can you wait just one nmonment. Let them

get out.
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Al'l right. The jury has left the room |
didn't nmean to interrupt you, but | wanted to |let them
go. Let them step down.

Al'l right. Counsel, 1'll see you back at 1:20.

(Lunch recess from11:59 a.m to 1:21 p.m)

THE COURT: So let's take stock of where we
are, Counsel. This caseis a little bit unusual for a
nunber of reasons. As | had nentioned at the begi nning
of the nmorning -- or the beginning of the day, nobody
desi gnated expert w tnesses. Each of you have taken
turns eliciting opinions that strike the Court as expert

in nature, but there have been no objections on that

I Ssue.

But near the end of your exam nation, Counsel,
of -- let's see. Was it M. --

MR. AUSTIN.  Tirandazi.

THE COURT: -- Tirandazi, you began to ask her

a series of opinions which seemto ne as if you were
asking her to address legal opinions. |I'mnot so sure |
heard that objection, but | began sustaining them on
ot her grounds because | found the -- that portion of
your exam nation to be objectionable. But | wasn't sure
where you were headed with the bal ance of what you have
left wwth Ms. Tirandazi -- Tirandazi. |'msorry.

So how nmuch tinme do you have left on your
Cross?

MR. AUSTIN. Five mnutes, your Honor.

THE COURT: Al right. And an equal if not
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| esser anount of tinme on redirect?

MR. TOOTHACRE: Not at the nonent, your Honor.
But | would like to raise with the Court M. Hurtado is
next, and | want to make sure counsel has advised
M. Hurtado of the in |imne rulings.

THE COURT: \Wich one do you have in m nd?
Because | -- | can't -- which one do you think applied?

MR TOOTHACRE: The conspiracy one. He's a big
conspiracy person. He testified as to M. Cotton's
heart attack, which has been excl uded.

THE COURT: Now, this was information you
elicited at a deposition?

MR. TOOTHACRE: Yes. | just want to nmake sure
he's been advi sed.

THE COURT: Depositions, sonetines you get
Information that m ght not otherw se be elicited on
direct.

So, Counsel, you're mndful of the Court's in
limne rulings. This is your witness. Bear that in
mnd. And just raise the objections.

MR TOOTHACRE: | will.

THE COURT: I'Il deal with that. It's a little
unusual that one side who may call a witness wll
estimate up to a couple hours and the other side wl|l
say it's going to be significantly, if not dramatically,
shorter because of things that you all know that | don't
know.

So is M. Hurtado going to be your |ast w tness
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of the day?
MR. AUSTIN. That's the plan for the day,
because then -- then the plan is Bartell in the norning

and then M. Cotton.

THE COURT: COkay. So what we'll do is after
we're done with the | ast of our w tnesses, which sounds
like it will be Hurtado, we'll let the jury go. And we
may have some things that we'll bring up.

The deeper | dig into your proposed
obstructions, Counsel, given the evidence that |I'm
hearing, | -- |I'mdeveloping a | ot of questions about
sone of these instructions. For the tine being, I'm
erring generally on the side of including them But
we' |l |l have that discussion Wednesday afternoon, and if
necessary, Thursday norning.

Al right.

MR. VI NSTEIN:  Your Honor --

THE COURT: Do we have our jury?

THE BAI LI FF.  Yes, your Honor.

MR VEINSTEIN. May | raise one issue?

THE COURT: Sure.

MR. VEINSTEIN. This relates to the expert
opi nion issue. W' ve never gotten to discussion of the
| odgenent that was made, which |'ve been questioned that
it's fornul ated or based on the inproper application of
the law. |'ve reviewed those materials. | don't think
they stand for them

So | have questions being asked under the

Page 120
www.aptusCR.com



© 00 N o o M W DN P

N NN NN NNMNNMNRRRRRRER R R R R
0 N o OO DN WNREPR O © 0 ~N O O M w N kL O

Transcript of Proceedings Geraci vs. Cotton, et al.

supposition that these code sections nmean sonething, and
| think they don't nmean what is being inplied in the
guestions. And | know Ms. Austin responded to one of
them And | don't knowthat it's going to come up with
Ms. Tirandazi. But I've reviewed those Code sections
and the Busi ness and Professions Code sections that have
been referred to. |'d like to at |east go on the record
as to why | don't think what counsel is arguing is a
correct statenent of the | aw

THE COURT: Do you need to do that now, or can
we wait until the end of the day?

MR VEINSTEIN. W can wait if it's not going
to cone up wth M. Tirandazi.

THE COURT: You're tal king about the two civil
j udgnents against M. --

MR. VEINSTEIN. Yes. But it's beyond that.
One argunent -- it started out as an argunent about the
civil judgments, which on their face, don't bar
M. Geraci fromoperating a legally permtted --

THE COURT: | don't -- | tend to agree with
you. | did not see any specific prohibition against
M. Geraci in the future involving other properties
assum ng he plays by the rules frombarring himfrom
being able to obtain a permt.

MR. VWEINSTEIN. Right. So then the follow on
argunment that | think is being made is that he's not
eligible for a CUP because of the Code sections that

were cited, in particular Business and Professions Code
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Section 26057, which deals with -- it's perm ssive. And
It deals with a state |icense.

And the argunent is bootstrapping it to say
that it could sonehow be a basis for not making him
eligible for a CUP. And | think that's just an
I ncorrect statenent of the |aw.

THE COURT: Al right.

MR. AUSTIN. He would be correct pre-2017, but
in 2017, the San Di ego Muni ci pal Code adopted a Busi ness
and Professions Code, which | feel is --

THE COURT: Here's where, again, why this case
I's unusual in the Court's experience. Did you file a
trial brief, Counsel?

MR. AUSTIN. | did not, your Honor.

THE COURT: So these authorities that you al
are -- if youwll, and I"'mtrying not to be flip or
pejorative -- or that you're presenting with ne, that
you're thromng at ne for the first tinme, have never
been reflected in a brief that | can review, and if
necessary, do some of ny own research. You're bringing
themup in part during an exam nation of the w tnesses
and in part in argunent when we have a few nonents
out si de the presence of the jury. | have no idea
whet her these authorities support the position either
one of you are advocating.

So the usual process is | get a brief, I have a
chance to reviewit, and then | entertain argunent at

appropriate tinmes. That's not happening at all in this
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I nst ance.

So for the time being, I'mtending to agree
with the plaintiff's side without the defense having
given me sonething | can | ook at and absorb.

Madam Deputy -- Ms. Tirandazi, can | ask you to
retake the w tness stand.

Counsel, good to see you, by the way.

And Madam Deputy, bring in the jury.

Al right. | just got back froma presentation
by a bunch of judges with a roomfull of judges. And
one or nore of them kept not turning their cell phone
off. Can you believe it? | thought of that as | saw
one of you reaching for your cell phone to make sure you
turned it off. |'mnot suggesting that sonebody has
failed to do that in the slightest. You're better
behaved than that room full of judges |I just left.

Thank you very nuch. So we've got all of our
jurors present and accounted for.

Counsel, continue your exam nation of
Ms. Tirandazi .

Wl cone back, ma'am  You understand you're
still under oath?

THE W TNESS:  Yes.

THE COURT: Thank you very mnuch.

Whenever you're ready, Counsel.

MR AUSTIN. Al right. Thank you.

BY MR AUSTI N:

Q Good afternoon again.
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A Good aft ernoon.

Q Are you famliar with Cherlyn Cac?

A Yes.

Q She wor ks under you. Correct?

A No, no longer. She did at one point but not
anynore.

Q kay. So she was No. 2, and you're No. 3. Has
she changed jobs within the departnent?

A She did. She transferred to a different
depart nent, yes.

Q kay. To your know edge, was she supervi sing
the CUP of 61767

A Yes.

Q Do you know if she was al so supervising the
project, the CUP on 6220 Federal Boul evard?

A Was that the second application?

Q Yes. The second application with the --

A | believe so, yes.

THE REPORTER. Can the reporter hear the end of
t he question, please, due to the overl ap.

MR. AUSTIN. Wthin a thousand feet.

THE REPORTER: Thank you.
BY MR, AUSTI N:

Q So your understanding of the San Di ego
Muni ci pal Code is that no one is allowed to have a CUP
within 1,000 feet of a -- of any public park, church,
childcare center, playground, library, or school.

Correct?
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A Correct.

Q Ckay. Are you aware of any of those,
specifically, a childcare center, wthin 1,000 feet of
t he, 6220 CUP application?

A Those are specific project questions, and |
don't recall.

Q kay. So if there was a licensed facility
within 1,000 feet, a CUP on that property woul d
absolutely be barred. Correct?

A It would -- it would not conply with the
separation requirenent, and, therefore, the findings to
support the CUP coul d not be nade.

Q Is there a specific definition for a |licensed
childcare facility?

A | believe it's defined in the Code.

Q Do you -- do you know the difference between a
childcare facility that would qualify and one that would
not ?

A |'d have to refer to the Code.

Q Ckay. So you don't know anything off the top
of your head on --

THE REPORTER: |'m sorry, Counsel, was there --
anything off the top of your head on that -- can | hear
agai n, pl ease.

THE W TNESS: No.

THE REPORTER. Can | hear the end of the
question?

MR AUSTIN. | said anything off the top of
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your head that would disqualify you.

THE REPORTER: Maybe we just need to all ow sone
space between the question and your answer.

THE COURT: Counsel, let's start again. Ask
the first question.

MR. AUSTIN. Re-ask the question, your Honor?

THE COURT: [I'msorry. Just start again. Ask
a questi on.
BY MR AUSTI N:

Q Of the top of your head, is there a difference
between a |icensed childcare facility that the DSD woul d
all ow -- or would consider a proper childcare facility
versus one that would not qualify under DSD regul ati ons?

A So we | ook at those uses, based on how they're
defined in the Minicipal Code. 1'd have to |ook at the
Muni ci pal Code on this specific question.

Q Under st ood.

If a project -- if a CUP application were
approved and it can be shown that they were in
1,000 feet radius of the childcare facility, what would
t he process be? Wuld they be disqualified i mediately,
or sonething el se?

MR. TOOTHACRE: Rel evance, your Honor.

THE COURT:  Sust ai ned.
BY MR AUSTI N:

Q Is there any exception that DSD woul d nake for
someone who does not conply within the 1,000-foot radius

of the childcare facility?

Page 126
www.aptusCR.com



© 00 N oo o A~ W DN P

N N NN NNNRNNRRRRRR R RB R PR
© N O U0 A WNPRP O © 0 ~N O 0 M W NP O

Transcript of Proceedings Geraci vs. Cotton, et al.

A The project would have to comply with the
Muni ci pal Code, including the separation requirenents.
Q Ckay. Thank you.
So earlier, you stated that M. Cotton wanted

to have his nane either added on to the CUP application

on his property or have M. -- not M. GCeraci -- but,
rat her, Rebecca Berry's nane renoved. |s that correct?
A | believe he wanted to process his own

conditional use permt application.

Q Ckay. So as the |and owner of the 6176
property, did he have the right to have the CUP
application renoved?

A Yes. But both the property owner and the
applicant would have to --

Q So --

A -- request the wthdrawal .

Q Ckay. So it would take both? It would take
two parties, unless they' re one and the sane?

A That is correct.

Q Ckay. So the property owner by hinself would
not have the right to cancel the CUP on his own
property?

MR. TOOTHACRE: M sstates the testinony, your
Honor .

THE COURT: Overrul ed.

THE WTNESS: |If the CUP includes a -- an
applicant that is different than the property owner,

t hen both woul d have to agree to withdraw the CUP
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appl i cati on.
BY MR AUSTI N

Q kay. Thank you.

One final line of questioning. As far as the
geot echni cal investigations or soils reports, as they
have been called, how -- howis that -- no. Let ne
rephrase that.

Can one nei ghboring property use anot her
nei ghboring property's prior soils reports to conpare
their property if they're within a close proximty?

A "' mnot the subject natter expert on that.
That's a geol ogy question.

Q Al right. GCkay. Well, would you happen to
know, like, if you're using a conparable soils report,
do you know the age that would be allowed for a
conpar abl e soils report?

MR. TOOTHACRE: Foundation, your Honor.

THE COURT:  Sust ai ned.

BY MR, AUSTI N:

Q Do you know anyt hi ng about soils reports, or is
that just conpletely outside of your field?

A It's basically LDR CGeol ogy's responsibility to
revi ew t hose docunents and determ ne as to whet her they
can accept it or not for purposes of the environnental
review of the project.

Q Ckay. So, to your know edge, at the initiation
of the CUP application for 6176, while you were still

t he project nmanager, no acceptable soils report was
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submt within the first six nonths. Correct?
A | don't recall

MR. AUSTIN. Ckay. No further questions.

THE COURT: Al right. Redirect?

MR. TOOTHACRE: No, your Honor.

THE COURT: Al right. My M. Tirandazi be
excused?

MR. VeI NSTEI'N:  Yes, your Honor.

THE COURT: Counsel ?

MR. AUSTIN:. Yes, your Honor.

THE REPORTER: And may the reporter request, if
we don't already have one, a business card from Ms.

Ti randazi's counsel ?

THE COURT: Counsel, can you | eave one extra
one behind, please. You can leave it with ny deputy.

Al'l right. Counsel, aml correct that that's
your |ast witness for the day?

MR. TOOTHACRE: Yes, your Honor, subject to
M. Bartell.

THE COURT: So, folks, the plaintiffs have one
nmore witness to call during their case in chief, but
he's not available until the norning. H's nane is Jim
Bartell. He'll be arriving first thing tonorrow norning
at 9 o'clock. And that, as | understand it, will be the
Plaintiff, M. Ceraci's |ast wtness.

So what we're going to do is interrupt the
Plaintiff's case in chief, and the defense will now cal

one of its wtnesses, the nane of whomis, Counsel?
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MR AUSTIN.  Joe Hurtado.

THE COURT: Al right. 1Is he out in the
hal | way?

MR AUSTIN. He should be.

THE COURT: Madam Deputy, if you could retrieve
M. Hurtado.

THE BAI LI FF:  Yes, your Honor.

THE COURT: | think I -- | know I indicated
this in the pre-instructions. Regardless of which party
calls the witness, whether it happens to be the first
W tness or the last witness, folks, I'mgoing to urge
you to keep an open mind, listen to this carefully as
you did to the latter witnesses as you did to the first
w tnesses. You never know when you're going to hear
sonething that mght start to change the inpressions
t hat you' ve devel oped through this part of the case.

Al right. Good afternoon, sir. |f you could

follow directions of nmy deputy and ny clerk, please.

Joseph Hurt ado,
bei ng called on behalf of the defendant/cross-conpl ai nant,
havi ng been first duly sworn, testified as foll ows:

THE CLERK: Pl ease state your full name and
spell your first and | ast nane for the record.

THE WTNESS: Joe Hurtado, J-o0-e Hu-r-t-a-d-o.

THE COURT: Al right. Counsel, whenever

you' re ready.
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(Direct exam nation of Joseph Hurtado)
BY MR AUSTI N
Q Good afternoon, M. Hurtado.
Good afternoon.
M. Hurtado, what do you do for a |iving?

Currently, I'ma transaction advisor.

O >» O »r

How | ong have you been working in this field?

A On nmy own, since 2015, but | was originally a
mergers and acquisition attorney. And then | left that
to becone a investnent banker. So |I'm been doing sone
kind of transactional |egal advising since | graduated
| aw school in 2009.

Q Were were you practicing | aw?

A | practiced law in New York. | was admitted to
practice -- to the bar there.
Q | would like to ask you sone nore questions

about your qualifications and educational background.
Did you attend col | ege?

Yes, | did.

Where did you go?

Enbry- Ri ddl e Aeronautical University.

And you acquired a degree there?

Yes.

What degree was that?

> O >» O >» O >

Pol i cy and managenent .
Q Where did you go after your undergraduate
st udi es?

A | -- the university was in Arizona. And then |
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cane back to San Diego for about three or four years.
Q kay. |s that where you attended | aw school ?
A No. After comng back to San Diego for three
or four years, | then went back to graduate school. And
| went to New school of law in New York City.
Q After -- after attending NYU what did you do?
A | clerked at a federal clerk -- at a federal

courthouse, the Northern District of California.

Q Is that in San Franci sco?

A QGakl and.

Q Cakl and?

A Yes.

Q What district is that?

A The Northern District, California.

Q Can you describe to the jury your duties and
responsibilities as a | aw cl erk.

A | would help the judge with every dispute that
cane in. You'd |ook at contract disputes like this, and
you'd | ook at the argunents and wite a neno. You' d say
here's their argunent, here's these argunents. Here's
what the facts are, not what they say they are. And |I'd
make a recommendation. |'d break it down for her, and

she woul d then --

THE REPORTER: |'msorry, can the reporter hear
again, a little slower, please.

THE WTNESS: |'msorry. M judge would review
the nmeno, and if she had questions or comments, | would

then address them |If the facts and anal ysis were
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strai ghtforward, she would then follow through on that
meno and turn it -- | draft it in a way where it woul d
becone basically easy for the judge to issue the order.
Here's the facts, here's the law, here's the anal ysis,
here's the concl usion.

BY MR AUSTI N:

Q And how long did you do that for, M. Hurtado?

A | did that clerkship for one year.

Q Did you ever handl e any breach of contract
cases as a law clerk?

A Yes, | did. Many cases.

MR. TOOTHACRE: Rel evance, your Honor.
THE COURT: Sust ai ned.
BY MR AUSTI N:

Q Ckay. Wuld it be fair to say that as a | aw
clerk, you were exposed to a nmultitude of different
areas of |aw?

A Yes.

Q At some point, your clerkship ended. Wat did
you do after that?

A | went to go work for Latham and Watkins in
New York. It's usually ranged in the top 10 of all | aw

firms in the country.

Q So it's a pretty large law firnf

A Yes.

Q Yes.

A At one point, it was the largest law firmin
the world. It was the first lawfirmon record to nmake
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$2 billion in legal fees in one year.
Q Can you describe to the jury what your

responsibilities while working at Latham and Wat ki ns

was ?
A | was - -
MR. TOOTHACRE: Rel evance, your Honor.
THE COURT: Sust ai ned.
BY MR AUSTI N:

Q In order to -- hmm  Ckay.
Wi | e at Lat ham and Wat ki ns, what -- did you
have, like, a specialty?
A | was a nergers and acqui sitions attorney.

Q Can you describe to the jury what that is.

MR. TOOTHACRE: Sane objection, your Honor.

THE COURT: Sust ai ned.
MR. AUSTI N: Your Honor --

THE COURT: Counsel, this is a fact w tness.

Let's nove it ahead.
MR, AUSTIN. kay.
BY MR AUSTI N:

Q As an attorney, did you deal with drafting

agreenent s?
A Yes.

MR, TOOTHACRE: Sane objection, your Honor.

THE COURT: Sust ai ned.
MR. TOOTHACRE: Modtion to strike.
THE COURT: Motion to strike is granted.
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BY MR AUSTI N:

Q After | eaving Latham and Watkins, did you go
back to school ?

A Yes. The -- first | left Latham and Watkins to
go be an in-house investnent banker for United Health
G oup. | spent three or four years doing investnent
banki ng work at United Health G oup, doing financial
anal ysis before | decided to | eave basically the rat
race. | had gone to New York. | had gone to
San Francisco. | went to Mnneapolis to the corporate
headquarters of United Health Goup. | got tired. So |
cane back to San Diego. And | enrolled in a naster's
programat the University of San Diego in real estate.
| wanted -- maybe | should have brought it. Basically,
| wanted to set up a small private, like, equity firm

and just do basic real estate --

THE REPORTER: |'m sorry, can the reporter hear
again, please, and slower. Just do basic real estate --
THE WTNESS: |'msorry. | wanted to do sone

basic real estate investnent, and | al so had sone ideas
for hone insurance. | thought getting a master's degree
in real estate devel opnent fromthe University of
San Diego woul d be a good segue into the real estate
mar ket .
BY MR AUSTI N:

Q Ckay. And while you were getting involved in
real estate, did you al so becone acquainted wth people

In the cannabis industry?
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A Yes. That was in 2015, 2016, when Proposition
64 was passed, which legalized marijuana outlets for
profit, retail stores. There was a huge flurry of
everybody then trying to find properties that qualified
for a for profit marijuana business. And we discussed
it alot at the university in our real estate
devel opnent classes. That's where -- that was the segue
actually where | eventually nmet Darryl. He had a --

MR. TOOTHACRE: Your Honor, nay we proceed
guesti on and answer, please.

THE COURT: |'msorry. One nonent. Wat's the
obj ecti on?

MR. TOOTHACRE: May we proceed question and
answer ?

THE COURT: That objection is overruled. No
speaki ng obj ections, Counsel.

Next questi on.
BY MR AUSTI N

Q So through your experience with people in
real estate and the change of laws in cannabis, you've
devel oped an interest?

A Yes, | did. It was a new narket that had
traditionally been a black market. And it was -- sorry
about that. |'mforgetting the term nology. And I
don't want to use vague terns. It was a brand-new | egal
mar ket that didn't have players init. So a |ot of
real estate, a |ot of business, a |lot of people trying

to get involved. And because it was so new, it was
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possible -- if you had nothing to do with the industry
to find a property --
MR. TOOTHACRE: Nonresponsive, your Honor.
THE COURT: The objection is sustained.
BY MR AUSTI N:

Q So, ultimately, in your experience and
exposure, you becane acquainted with ny client,
M. Cotton?

A Yes.

Q Is that correct?

How did -- how did you cone to know M. Cotton?
A He has a what he calls 151 Farns at his
property. He gives public tours there on grow ng
medi cal cannabis. | went there. | took a tour. | met
a lot of his patients, people who legitimtely needed
cannabis. So | took the tour. He was very informative.
Taught ne a | ot about hydroponics, |ighting.
MR. TOOTHACRE: Nonresponsive, your Honor.
THE COURT: At this point, sustained.
Next questi on.

BY MR AUSTI N:

Q Approxi mately when did you neet M. Cotton?

A Md 2016. Mddle of 2016. Sorry.

Q Ckay. | know that you devel oped a rel ationship
with M. Cotton and things professionally changed over
time. Could you describe for the jury generally each
phase of your relationship. | know-- it's relatively

short.
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A | met him--

MR. TOOTHACRE: Rel evance, your Honor.
THE COURT:  Sust ai ned.
BY MR, AUSTI N:

Q In what capacity did you initially know
M. Cotton?

A W interacted first when | wanted to buy the
property so that | could set up a marijuana outlet at
the property.

Q As time went on, he had nultiple offers. |Is

t hat your understandi ng?

A So after | initially wanted to buy the property
and | did sone pre- -- sone prelimnary due diligence,
there was a zoning issue. So | would not -- | was not

going to offer himany nonrefundabl e noney or nmake a
hard offer while |I figured out and di scovered whet her |
could actually resol ve the zoning issue.

During that tinme, he had nultiple other people
maki ng himoffers, and he asked ne to help himanal yze
t hose offers and whet her he should take that -- those
ot her offers or not.

So at that point, | was trying to buy the
property --

MR TOOTHACRE: Nonresponsive, your Honor.

THE COURT: At this point, sustained.

Next questi on.

BY MR AUSTI N:
Q Did M. Cotton informyou that he had entered
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into any type of agreenents wth anyone?

A Yes. He called ne on Novenber 2nd and told ne
that he had reached an oral agreenent with M. Cerac
and that he was going to get a 10 percent equity
position, $10,000 a nonth, and $800, 000.

Q So at that point, he -- he inforned you of this

to let you know that --

A Qur negotiations were off because he had sold
it. | was upset.
Q Okay. Under st ood.

At -- at any point, did M. Cotton say anything
to the effect that he had changed his m nd or that he
wanted to --

A No.
Q -- renegotiate wth you?

MR. TOOTHACRE: Hearsay, your Honor.

THE COURT:  Sust ai ned.

MR. TOOTHACRE: Mve to strike the answer.

THE COURT: Mbdtion to strike is granted.
BY MR AUSTI N:

Q At sonme point, did either you or M. Cotton
renegotiate -- no, no, no -- reinitiate conversation
bet ween the two of you?

A Yes.

Q Can you expl ain.

A He was worried that M. Geraci was not going --

MR. TOOTHACRE: |It's hearsay, your Honor.
THE COURT: The objection is sustained.
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Next question.
BY MR AUSTI N
Q Did M. Cotton contact you about being
concer ned about the deal
on Novenber 2nd?

t hat he thought he entered into

Geraci vs. Cotton, et al.

A Yes.

Q Did -- did he tell you --
MR. TOOTHACRE: Hearsay, your Honor.
THE COURT: One nonent.

questi on.

MR TOOTHACRE

Sorry.

THE COURT: He needs to finish asking the

MR TOOTHACRE
THE COURT:
MR. TOOTHACRE

Sorry, your

Premat ur e

Under st ood.

Honor .

THE COURT: Counsel,

pl ease ask your question.

BY MR AUSTI N
Q Did M. Cotton express an interest to you and
reinitiating negotiations with you?
A Yes. And we did.
Q Can you describe to us what was trying to be
renegoti at ed.
A Yes.
MR. TOOTHACRE: This calls for hearsay, your
Honor .
THE COURT:

BY MR AUSTI N:

The objection is sustained.

Q Was M. Cotton trying to sel

you the property?

www.aptusCR.com
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MR. TOOTHACRE: Sane obj ection, your Honor.
THE COURT:  Sust ai ned.
BY MR AUSTI N

Q Did M. Cotton try to engage you as either an
agent or a potential buyer for his property?

A Yes. And we did enter into an agreenent.

Q kay. And what agreenent did you have with
M. Cotton?

A W entered into a conditional agreenent --

MR. TOOTHACRE: Rel evance, your Honor.

THE COURT: Overruled at this point, subject to
a notion to strike.

THE WTNESS: W entered into an agreenent
where | would help himfind a buyer, and then | entered
I nto anot her agreenent with a buyer. | helped tran --
hel ped himsell his property to another person. And
t hat agreenent was conditional on whether or not
M. Geraci would provide the oral agreenent that they
reached in witing.

| did not believe --

MR. TOOTHACRE: Nonresponsive, your Honor.

THE COURT: At this point, sustained.

BY MR, AUSTI N:

Q Ckay. So | would assume, going to your
prestigious | aw school and having law firm experience,
you woul d have enough understandi ng of contract, you
woul d not have even engaged with M. Cotton if you felt

you were unable to do so. Correct?
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A Absol utel y.

Q So when he's engagi nhg you, you saw a busi ness
opportunity. Correct?

A Correct.

Q And what you saw was a good busi ness
opportunity. Correct?

A Yes.

Q So if M. Cotton was expecting to buy -- or, |
nmean, rather, sell his property to soneone el se through
you, could you explain the capaCty that or the nature
of that contract.

A Yes. On March 15th --

MR. TOOTHACRE: |'m going to object on grounds
of rel evance, your Honor. And al so |eading.
THE COURT: The latter objection is overruled.

It does call for a "yes" or "no" answer only.
But the objection on relevance is sustained.

BY MR AUSTI N

Q Utimtely, though, you did assist M. Cotton
w th transactional advice. Correct?

A Yes. He sold the property to sonebody el se.

Q Approxi mately when did you sell that property?

A W entered into an agreenent on March 15th for
t he conditional purchase of the property, and the
property was actually sold on March 21st. W executed
t he actual agreenent for the purchase of the property on
t he sanme day.

Q Are you aware of a lawsuit filed against
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M. Cotton?

A The very next day. W purchased the property
and entered into an agreenent on March 21st.

MR. TOOTHACRE: Nonresponsive, your Honor.

THE WTNESS: And the next day, he filed a
| awsui t .

THE COURT: The objection is sustained as
nonr esponsi ve.

Next questi on.
BY MR AUSTI N

Q When did you find out M. Cotton was being sued
over the property?

A The day after we executed the purchase
agr eenent .

Q And what day was that again?

A W executed the purchase agreenent for the
property on March 21st, and Darryl called ne the next
day and said he had just been served -- or he sent the
emai | --

MR. TOOTHACRE: (bjection. Hearsay, your
Honor .
THE COURT: Al right. The point where the
W tness starts to tal k about conversations with
M. Cotton, that objection is sustained. That's
hear say.
BY MR, AUSTI N:
Q After the lawsuit was filed against M. Cotton,

were you nmade aware of the facts underlying that case?
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A | reviewed the actual docunents --
MR TOOTHACRE: It's --
THE WTNESS: -- the lawsuit. | reviewed --
that's why I -- I'"'ma litigation investor for
M. Cotton. | had financed this case because | had

revi ewed the docunents.
MR. TOOTHACRE: Nonresponsive, your Honor. And
rel evance. And nove to strike the answer.
THE COURT: The objection is sustained. The
notion to strike is granted.
BY MR AUSTI N
Q So upon reading the lawsuit that was filed in
this very Court, did you feel that opposing this | awsuit
woul d be advant ageous to you?
MR. TOOTHACRE: Rel evance, your Honor.
THE COURT:  Sust ai ned.
BY MR AUSTI N
Q Have you read or reviewed any of the underlying
docunments upon which this lawsuit is based on?
MR. TOOTHACRE: Rel evance, your Honor.
THE WTNESS: |'ve read them all
THE COURT: Sust ai ned.
BY MR, AUSTI N:
Q Have you ever read or reviewed any of the
conversations between M. Geraci and M. Cotton?
MR. TOOTHACRE: Sane obj ection, your Honor.
THE COURT:  Sust ai ned.
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BY MR AUSTI N:
Q Are you famliar with an attorney naned G na
Austin?
A Yes.
Have you ever net her?
Yes. On March 6th, 2017.
You renenber that very clearly?
Yes.
Do you renenber having a conversation with her?
Yes.

O >» O » O >» O

And what was that regarding?
MR. TOOTHACRE: That's going to be hearsay,
your Honor.
THE COURT:  Sust ai ned.

BY MR AUSTI N

Q Did you have a conversation related to any
contracts that Ms. G na Austin was drafting for
M. Cotton?

A Yes.
MR. TOOTHACRE: Leadi ng and hearsay.
Move to strike the answer, your Honor.
THE COURT: The objections are overruled. It

does call for a "yes" or "no
MR TOOTHACRE: Ckay.
THE COURT: Next question.
BY MR, AUSTI N:
Q VWhat was the nature of that conversation?

MR. TOOTHACRE: Hearsay, your Honor.

answer only. He said yes.
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THE COURT: Folks, | need to talk to the
| awyers for just a nonent. We'Ill be right back as
qui ckly as we can.

If you want to stretch your legs, feel free to
do so.

Counsel, may | see you at sidebar.

(Si debar held and not reported.)

THE COURT: Al right. Thank you for your
pati ence, | adies and gentl enen.

Al'l right. The objection on hearsay to this
W tness's conversation with Ms. Austin on March 6t h,
2017 is overrul ed.

Counsel, can | ask that you restate your
guesti on.

MR. AUSTIN. Could | ask the court reporter to
read that back.

THE COURT: Do you have that |ast question,
Madam Reporter, if so could you please reread it.

(The following was read by the reporter

Q Wat was the nature of that conversation?)

THE WTNESS: That -- | spoke with G na on that
day to determ ne, because she was M. Ceraci's attorney,
If M. Ceraci and M. Cotton had entered into an
agreenment. She explicitly directly told nme that they
had not, that she was working on it. Because of what
she told ne, |I then lined up sonebody and gave sone huge
process to sell that property because --

MR. TOOTHACRE: Nonresponsive, your Honor.

Page 146
www.aptusCR.com



© 00 N o o M W DN P

N NN NN NNMNNMNRRRRRRER R R R R
0 N o OO DN WNREPR O © 0 ~N O O M w N kL O

Transcript of Proceedings Geraci vs. Cotton, et al.

THE COURT: Overrul ed.

THE W TNESS: -- because --

THE COURT: The question was what. Conti nue
on.

THE W TNESS: Because an attorney who is very
well known and is reputable and is in the news told ne
that M. Geraci and her had not entered into an
agr eenent .

THE COURT: Well, let me stop. Now you're
tal ki ng about what you thought she neant.

THE WTNESS: (kay.

THE COURT: | apol ogi ze.

THE WTNESS: | -- fair enough.

THE COURT: The question was what did you two
di scuss. If there was anything else --

THE WTNESS: | asked her

THE COURT: If not, that's the end of the
answer to the question.

THE WTNESS: | asked her directly if
M. Geraci and M. Cotton had entered into a final
agreenent, and she said, no, that she was working on it.

The next day, she sent -- or M. Geraci sent an
agreenent to M. Cotton.

THE REPORTER: |'msorry, can | hear again?

THE WTNESS: There's one nore critical fact,
whi ch is when | spoke to Gna on that day, | told her
M. Cotton can't come to this event, but he's concerned

that you' ve sent drafts, that M. Geraci has sent drafts
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that don't include his 10 percent equity position. And
she said, no, no, no. |I'maware of that. I'mgoing it
take care of it.

And the next day, she sent a draft. But that
draft provided for 10 percent profits, not 10 percent
equity.

BY MR AUSTI N:
Q M. Hurtado, can you explain to the jury why --
why that matters.
A That is -- that is --
MR. TOOTHACRE: (bj ection, your Honor.
Rel evance.
THE COURT: The objection is sustained.
BY MR AUSTI N:

Q All right. |Is there a difference between 10
percent profits and 10 percent equity?

A Absol utely. 10 percent equity neans you own
sonet hi ng.

MR. TOOTHACRE: (bj ection, your Honor.
Nonr esponsi ve.
THE COURT: Sust ai ned.
BY MR AUSTI N
Q If a contract nentions an equity position, in
your experience, does that typically indicate sonething
along the lines of a joint venture?
MR. TOOTHACRE: (bj ection, your Honor.
Rel evance.
THE COURT: Sust ai ned.
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MR. TOOTHACRE: Foundati on.
THE COURT:  Sust ai ned.
BY MR AUSTI N

Q On March 7th, when M. Cotton received the
draft fromthe Austin Law Group, did you and M. Cotton
go over that?

A Yes.

Q Ckay. And that was March 7th. And you said on
March 15th, you had prelimnarily lined up a buyer for
M. Cotton --

A Me and t he buyer --

THE REPORTER. |'msorry, with the overlap, can
the reporter hear again?
BY MR AUSTI N:

Q So on March 15th, you had lined up a buyer to
purchase M. Cotton's property. Correct?

A Yes. On March 6th, | spoke to Gna. On
March 7th, she sent a draft that did not reflect what we
spoke. So on March 15th, | entered into an agreenent
with the individual who woul d eventually buy the
property.

MR. TOOTHACRE: Nonresponsive, your Honor.

THE WTNESS: It's directly responsive.

MR. TOOTHACRE: Move to strike.

THE COURT: One nonent. The objection is
sust ai ned.

The notion to strike everything after "Yes" is

gr ant ed.
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BY MR AUSTI N:
Q So you had |ined up a buyer on March 15th to
purchase M. Cotton's property?
A Correct.
Q Al right. And it wasn't until a week later,
roughly, that a lot was filed. Correct?
A Correct.
Q What were the terns of the deal that your
pur chaser and M. Cotton cane to?
MR. TOOTHACRE: Rel evance, your Honor.
THE COURT: Sust ai ned.
BY MR, AUSTI N:
Q So your current relationship wwth M. Cotton,
Is that of a litigation investor (sic), you said?
A Yes.
Q VWhat does that nean?
A It nmeans | pay for you and for other services
so that he can defend hinself in this court.
It also neans that | previously hired other
counsel that --
MR. TOOTHACRE: (bjection. Nonresponsive, your

Honor .
THE W TNESS: Mbve to strike.
THE COURT: Sustained. Mdtion to strike is
gr ant ed.
BY MR, AUSTI N:
Q Have you previously financed any ot her

attorneys for M. Cotton?
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A Yes.

Q kay. And this litigation has been going on a
little over two years now. Correct?

A Correct.

Q So, obviously, litigation financing can be a
very risky proposition. Correct?

MR. TOOTHACRE: Rel evance, your Honor.
THE COURT:  Sust ai ned.
BY MR AUSTI N:

Q Can you describe to the jury sonme of the --
what due diligence did you conduct before deciding to
finance M. Cotton's litigation?

MR. TOOTHACRE: Rel evance, your Honor.
THE COURT:  Sust ai ned.
BY MR AUSTI N

Q In your tinme -- in your tine assisting
M. Cotton, were you able to help himfind any docunents
that were hel pful to his case?

MR. TOOTHACRE: Rel evance, your Honor.
THE COURT:  Sust ai ned.
BY MR AUSTI N:

Q So in your experience in |law and real estate,
are you famliar with any cannabis regul ati ons such as
Busi ness and Prof essi onal Code 260577

A Yes.

MR. TOOTHACRE: Rel evance, your Honor. This is
going to call for expert testinony.
THE COURT:  Sust ai ned.
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BY MR AUSTI N:

Q Is it your belief that assisting M. Cotton was
to your financial benefit?

A Yes.

MR. TOOTHACRE: Rel evance, your Honor.
THE COURT:  Sust ai ned.
BY MR AUSTI N:

Q Woul d you have a continued relationship wth
M. Cotton if you weren't confident that you were doing
the intelligent thing?

MR. TOOTHACRE: Rel evance, your Honor.
THE COURT:  Sust ai ned.
BY MR AUSTI N:

Q Wuld it be fair to say that you're intimately
famliar wth the aspects of M. Cotton and his
relationship with M. Geraci. Correct?

A |'ve reviewed everything that they ever wote
and texted each other and every docunent filed in this
case with every fact and every decl aration nade by
M. Geraci and M. Cotton.

MR. TOOTHACRE: Bel ated rel evance objecti on,
your Honor.

THE COURT: The objection is overrul ed,
bel at edl y.

MR. TOOTHACRE: Ckay.

THE COURT: Mbdtion to strike is deni ed.

MR. AUSTIN. | have nothing further, your
Honor .
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THE COURT: Al right. Cross-examnation. |I'm
sorry?

MR. TOOTHACRE: Just briefly, your Honor.

THE COURT: Al right.

(Cross-exam nation of Joseph Hurtado)
BY MR TOOTHACRE:

Q M. Hurtado, how | ong was your conversati on
with Ms. Austin?

A A m nute.

Q In your deposition, did you testify it was 30
seconds or | ess?

A Maybe. It may have been 30 seconds instead of
a mnute.

MR. TOOTHACRE: Ckay. Your Honor, I'd like to
read deposition testinony.

THE COURT: Al right. Just give ne one
nonent, pl ease.

The deposition date, Counsel?

MR. TOOTHACRE: The deposition date is
April 17, 2019 of Joe Hurtado.

THE COURT: Page and |ine?

MR. TOOTHACRE: The page wll be 52, 11 through
22.

THE COURT: Al right. Any objection, Counsel?

MR. AUSTIN. No objection.

THE COURT: Al right.

MR TOOTHACRE: Ckay. And what did you

specifically ask her when you approached her?
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Answer: Like, hey, I"'mwrking with Darryl. |
don't renmenber the exact wording. But it was Darryl is
concerned that he hasn't gotten the witten agreenent.
And her response was, like, | know. | know. [|I'm
working on it. [|'ll have sonething to him | don't
want to say she said tonorrow, but she said soon or
sonet hing. But the next day, he received the revised
agreenent that included the first -- for the first tine
a percentage of the profits.

Not hi ng further, your Honor.

THE COURT: Redirect?

MR. AUSTI N:  No, your Honor.

THE COURT: Al right. My M. Hurtado be
excused?

MR. AUSTI N.  Yes.

MR. TOOTHACRE: Yes, your Honor.

THE COURT: Thank you very much, M. Hurtado.

Al'l right. Does that conplete the w tnesses
that you have lined up for this afternoon?

MR. AUSTIN. For this afternoon, yes.

THE COURT: So, folks, as | indicated earlier,
we're going to let you go a little bit earlier today. |
can assure you we're not running behind. W mght be
plow ng forward into Plaintiff's -- but, unfortunately
he's not available until tonorrow norning.

So we'll have M. Hurtado (sic), M. Cotton.
And | fully expect we'll be done well before close of

busi ness tonorrow. And that wll conplete the
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presentation of the evidence.

So we'll be in recess now until tonorrow
norning at 9 o' cl ock.

Do not formor express an opinion or discuss
the case until deliberations.

We'l|l see you tonorrow norning at 9 o' cl ock.

Al right. The jury has left the courtroom

Counsel , have a seat.

Now, we did go sidebar several mnutes into the
direct exam nation of M. Hurtado. And | want to nake
sure everybody has been given a chance to nake a record
of our discussion.

Fromthe Court's perspective, | asked defense
counsel alnost for an offer of proof. It sounded to the
Court like you were eliciting information which the
Court did not think was relevant or nmay be calling for
hearsay or may be calling for an expert opinion, which
the other side was beginning to object to. It seened
prudent fromthe Court's perspective that we see where
the defense was going with M. Hurtado. After hearing
fromboth counsel, | did ultimately indicate | would
overrul e any objection to -- and allow M. Hurtado to
testify to his conversation with Ms. Austin, which is
what we did.

Beyond that, though, | pretty nuch gave you a
heads-up that to the extent M. Hurtado wanted to tal k
about his relationship wwth M. Cotton or express |ega

opi nions, | expected that objection to be well-taken.
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On the other hand, | did indicate that if you
asked hi m about any conversations he had with M. Geraci
or nmenbers of M. Ceraci's team including but not
limted to Ms. Austin, the Court would be inclined to
overrule on the objections and allow himto testify.

So let's start with defense counsel. Make a
record of anything you'd like to at our sidebar or
ot her wi se.

MR. AUSTIN. | just wanted to point out that
his conversation with Attorney G na Austin was a very
short, to the point conversation, wherein it was
acknow edged that what M. Ceraci alleges to have been
the contract on Novenber 2nd was never in fact
contenpl ated by either of the parties to be the full --
a fully integrated contract. And | think that itself
was extrenely dispositive towards this case, which, you
know, there's no other witing that M. Geraci has to
show that M. Cotton is in the wong.

Every draft contract that the Austin Legal
G oup sent M. Cotton was nore |ikely than not to
include a majority of the terns that were actually
contenpl ated fromthe beginning, just |ike the working
docunents which are Exhibits 10 and 11 where
M. Cotton's first attenpts at docunenting what the
contract was intended to be based off what could nore
l'i kely than not be considered a neeting of the m nds
bet ween Geraci and Cotton, whereas the Novenber 2nd

docunent, which is really nothing nore than a receipt,
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Is conpletely devoid of the magjority of terms that would
be utilized for a multi-mllion-dollar contract, for the
sale of a property that could be used for a CUP for a
marij uana outl et.

THE COURT: Now -- thank you. But, again, the
Court overrul ed the hearsay objection and all owed
M. Hurtado to testify to his conversation with
Ms. Austin. Now, though, legal relevancy to that wll
remain to be seen. But the Court didn't prevent you
from aski ng about that.

So is there any other record that you' d like to
make?

MR AUSTIN. Well, what was disallowed was --
and perhaps M. Hurtado shoul d have been designated as
an expert, because he is very know edgeable in | aw and
marij uana cannabis industry. But -- but he could have
easily pointed to was with -- he could have explained it
better than nyself, actually, when it cones to the
Busi ness and Prof essi ons Code about what would in fact
bar M. Geraci fromowning a CUP application for a
marijuana outlet, which essentially would make his whol e
claimfor breach of contract void because if what he's
trying to achieve is illegal, he shouldn't have a
contract at all.

THE COURT: Well, | don't nean to sound |ike
|*' m arguing on behalf of the other side. But objections
were being raised. Counsel, while some of these other
folks who Plaintiff has called Iike Ms. Austin and
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M. Schweitzer were testifying, had objections been

I nt erposed, you should fully expect that | would have
treated your objections the sane way as |'mtreating
Plaintiff's objections to M. Hurtado.

So there is a |l ot of know edge by both people
here, but if the rules aren't foll owed by designating
expert witnesses and they're not being asked | egal
opi ni ons, they probably get to testify. But there are
certain things that did not appear to have been
foll owed, which neans that the objections can be -- are
wel | -t aken.

Before | hear fromPlaintiff's side, is there
anyt hing el se, Counsel, that you' d like to put on the
record at |east on this issue.

MR. AUSTIN. Not that | think of, your Honor.

MR. TOOTHACRE: | believe the Court accurately
descri bed the bench conference in the hallway, and I
have nothing further to add.

THE COURT: COkay. So, Counsel, it's taken ne a
little longer than | expected, but | have drafted a set
of proposed jury instructions. Wat | can assure you is
| " ve | ooked at every one that you' ve proposed. Now, if
you do not see it included in the draft that you'll be
| ooking at later today, it nmeans that, fromthe Court's
perspective, there are one or nore, if not nmultiple
reasons why what you've given to ne i s objectionable.

Now, there may be sone that could survive an

obj ection, but at a mninmum they're inconplete. And I
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don't know how to conplete them But there are sone

that were not conpleted, but they were conpl eted enough

that |'ve got to -- and based upon what |'m hearing from
the evidence, | think that they could be given.
So with respect to those, I'merring on the

side of including themfor the tine being. But if they
continue to be inconplete, they will not be given.

So what |'mimagining nowis that you'll have a
chance to |l ook at the entire set tonight. Assum ng we
finish earlier than 4:30 tonorrow, we'll take up the
I nstructions as soon as we excuse the jury.

And then -- and, hopefully, avoid you having to
come in on Thursday norning.

Now, | also sent you the verdict forns
yesterday, which, again, could be affected by notions
t hat one or both of you decide to bring.

Let me go to Plaintiff's side. D d you have a
chance to | ook at those?

MR. VWEINSTEIN. | did. | have a couple of
coments. Do you want them now, or tonorrow?

THE COURT: Wiy don't you make them give them
to me so | can begin thinking about them

MR VEINSTEIN. 1've just marked it up. So --
and they're pretty sinple. So let ne grab them | wll
need to nake copies. Can | --

THE COURT: Ch, | don't nmean to put you to that
task. | nean, are they substantive, or nore grammtica

in nature, or both? | don't know.
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MR. VEINSTEIN. There's one that | think is a
potential error, and then there are a couple | think it
woul d just make sense if they're phrased a different
way. But they're mnor in nmy judgnent.

CENTER:  You know, let's tweak that tonorrow.

MR VEEI NSTEIN.  Ckay.

THE COURT: What you should anticipate | wll
dois I'Il put everything on the overhead, and as |I'm
hearing argunent if | think nodification should be
made -- and | don't doubt that | nmade sonme m st akes --

we can | ook at those things. And after a while, they

all |ook alike.
So we'll make nodifications at that tine.
W'll do it inreal tine.

So why don't you save that until tonorrow

MR VEEI NSTEIN:  Fair enough.

THE COURT: Anything el se fromyour side?

MR. VEINSTEIN.  Yes. Your Honor, | don't know
if it's appropriate now, but we -- it's been pointed out
that we marked Exhibit 11, which is the ordi nance but
never offered it into evidence. And | don't know
whet her we do that outside the presence of the jury. It
was marked and shown to Ms. Austin.

THE COURT: Al right. Are you offering it
now?

MR. VI NSTEIN:  Yes.

THE COURT: So that's Exhibit 11?2

MR, VI NSTEIN:  Correct.
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THE COURT: Just give nme one nonent.

Any objection to the adm ssion of Exhibit 117

MR. AUSTIN.  No, your Honor.

THE COURT: (Okay. Exhibit 11 wll be admtted.

(Premarked Joint Exhibit 11, Draft Menorandum of

Under st andi ng between Cotton and GERL, dated

9/ 24/ 16, was admtted into evidence.)

MR VEEINSTEIN:  And then there's one other
i ssue | just wanted the Court aware of. You'll recall
we had one earlier sidebar about the damages summary,
Exhibit 137. And | need to make sure that M. Austin
and | tal k about that because | reserved the ability to
put the supporting docunentation in, but | don't knowif

that's necessary if they're going to stipulate to the

damages that are -- at least, the calculation of the
damages.

THE COURT: | see 137 was adm tted. Wat
el se --

MR VEINSTEIN. So 138 | think may have been

admtted as well, because it was G na Austin
THE COURT: It is -- or it has been, | nean.
MR VEINSTEIN. 139 through 140 -- | think it's

147 or 8, | have to |l ook at my exhibit index. They're
t he supporting index and docunmentation that support the
nunbers for each of the different essentially vendors
that were paid that are listed on Exhibit 137. So it's
t he backup.

THE COURT: 139 through what?
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MR AUSTIN  148.

MR. VEINSTEIN. Let ne just confirm 139 to
148. So it's through 148. Apparently, 147 has al ready
been admtted as well. So --

THE COURT: Was one -- do you show 147 or 149
adm tted, Madam C erk?

THE CLERK: | show 147 and 149 have al ready
been adm tt ed.

MR. VEINSTEIN. And 139 was the one that we
tal ked about. [|I'msorry. 138.

THE COURT: Right. That's been admtted.

MR VEINSTEIN. Right. So what's left is
essentially 139 through 146 and 148 that haven't been

admtted that are backup docunents.

MR. AUSTIN. |'mnot going to argue over the
total .

THE COURT: Al right. Qbjections, if any?

MR. AUSTIN. It seens unnecessarily cunul ative.
| mean, | don't really -- | don't see the point in

having, |ike, 30 pages of --

THE COURT: Cunul ative does strike the Court.
It is well-taken.

MR. VWEINSTEIN. If there's going to be no

attack, if you will, on how the nunbers were arrived at
and 137 is you know -- that's sufficient, as far as |'m
concerned. | thought the purpose of the backup

docunentati on was nerely to support the summary. The
Court has Evidence Code | think 1521 that's in the ATRO
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where we're supposed to present a sunmary in |lieu of
supporting docunentation. That was the intent. | would

hope that could go in on its own, but | just want to --

THE COURT: Well, it did go in on its own.
MR. VWEINSTEIN. Ckay. I'mnot -- |I'm not
planning -- | would not plan on showi ng or arguing those

tothe jury if there's no issue nmade of it in the
def ense case.

THE COURT: Al right.

So are there any ot her objections?

MR. AUSTIN. Well, | honestly didn't take a
cal cul ator and doubl e-check everything, but | do trust
opposi ng counsel to do his sunmary correctly. So |
submt to your discretion.

THE COURT: Are you going to argue the |ack of
corroboration of the nunbers reflected in 137 and 1387

MR AUSTIN.  No.

THE COURT: All right. The Court accepts that
representation.

The objection that 139 through 146 and 148 are
cunul ative is sustained.

(Premarked Joint Exhibits 139 through 146 and

148 were not adm tted over objection.)

MR. VEEI NSTEIN:  Thank you.

THE COURT: Anything else fromPlaintiff's
si de?

MR. TOOTHACRE: Not from nme, your Honor

THE COURT: How about the defense side?
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MR AUSTIN. | don't have any -- anything.
Just a question about nmaybe tim ng.

THE COURT: About the timng?

MR AUSTIN.  Yeah, |ike when do you think
closing statenents are |likely to occur?

THE COURT: Well, | sure wish we had nore on
Thursday or else we would be plowi ng forward on
Thur sday.

But it doesn't sound to ne -- we've told the
jury that you all won't be arguing until Monday. That's
t he 15t h.

So what we'll do is -- Bartell wll take how
| ong in the norning?

MR. TOOTHACRE: Not very long, your Honor.
Thirty mnutes, maybe. Thirty, 40.

THE COURT: And then plaintiff will rest?

MR. TOOTHACRE: Yes, sir.

THE COURT: And the foundation of your contract
theory is the Novenber 2 agreenent?

MR. VI NSTEI'N:  Yes, your Honor.

THE COURT: Al right. And then your one and
only wwtness -- well, | should say your |ast wtness
will be M. Cotton. And assum ng that you start with

himat or before the norning break, how nuch tine do you

think you'll need?
MR AUSTIN  Well --
THE COURT: |'mnot putting pressure on. |'m

just trying to get an estinate.
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MR AUSTIN. Right. 1| don't want to rehash too
much of what's al ready been gone over. | would estinate
about an hour.

THE COURT: Al right. And then you've already
had one exam nation of him How about -- | guess it
woul d be cross-exam nation?

MR. VEINSTEIN. Right. | would not expect it
to take as long as the direct, obviously. So it depends
on what's been brought up, if anything new is brought
up. | won't retread old ground.

But | did like kind of the schedul e because we
wer e concerned about whet her we'd have enough tinme for
jury instructions to discuss them That gave us
Thursday, if necessary. |[If not, we'll just cone back
Monday and ar gue.

THE COURT: Yeabh.

MR. VEINSTEIN. Which is what we told the jury,
which is what | think makes sense.

THE COURT: But based upon the tineline you al
are estimating, it's possible that we could finish with
the jury and |l et them go at or about noon.

MR. VEINSTEIN: [It's possible.

THE COURT: Now, again what | want to
enphasize, | amnot -- M. Cotton is an obviously
I mportant witness. |I'mnot trying to put any pressure
on the defense side to accel erate your exam nation
because we want to get the jury out of here in a half a

day and avoid themfromcom ng back. |f we can do so,
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great. Al right.

And then we'll spend as nmuch tine as we need to
on Wednesday afternoon to finalize the instructions and
verdict form

Ckay. Anything else fromPlaintiff's side?

MR. VEEI NSTEI'N:  No, your Honor.

THE COURT: I'msorry. |I'msorry. Defense
si de.

MR. AUSTIN: No, your Honor.

THE COURT: Al right. So we do not have any
8:30s tonorrow. So you'll have lots of latitude if you

want to | eave your materials where they are. No one
else wll be comng in the departnent between now and
t hen.

So we'll be in recess now until tonorrow
norning. Wy don't you be here by 8:45, though.

MR. VI NSTEIN: Thank you, your Honor.

(The proceedi ngs concluded at 2:40 p.m)

Page 166
www.aptusCR.com



© 00 N o o M W DN P

N NN NN NNMNNMNRRRRRRER R R R R
0 N o OO DN WNREPR O © 0 ~N O O M w N kL O

Transcript of Proceedings Geraci vs. Cotton, et al.

|, Margaret A. Smth, a Certified Shorthand
Reporter, No. 9733, State of California, RPR, CRR, do
hereby certify:

That | reported stenographically the proceedi ngs
held in the above-entitled cause; that ny notes were
thereafter transcribed with Conputer-Ai ded
Transcription; and the foregoing transcript, consisting
of pages nunber from1l to 166, inclusive, is a full,
true and correct transcription of nmy shorthand notes
taken during the proceeding had on July 9, 2019.

| N WTNESS WHERECF, | have hereunto set ny hand
this 24th day of July 2019.

4)%22fM23ﬂ#f§§ﬁigﬁ%j

Margaret A. Smith, CSR No. 9733, RPR, CRR
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