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July 10, 2019; San Diego, California; 8:44 a.m
Hon. Joel R Wbhilfeil

-- 000 --

THE COURT: Al right. Good norning,
ever ybody.

MR. TOOTHACRE: Good norning, your Honor.

MR. VI NSTEIN:  Good norning, your Honor.

MR AUSTIN. Good norning, your Honor.

THE COURT: Ckay. Let's talk about scheduling
for just a nonent. M. Bartell is lined up and ready to
go?

MR. TOOTHACRE: He is, your Honor.
THE COURT: And your best estinmate is 45
m nutes or |ess?
MR. TOOTHACRE: | think 30 or less. |
el i m nated sone things that have now been covered by
ot her wi t nesses.
THE COURT: Counsel, thank you.
MR. TOOTHACRE: You're wel cone.
THE COURT: Al right. And cross-exam nation,

Counsel ?

MR. AUSTIN. Well, if it's going to be that
short, | can't imagine it taking nore than 15.

THE COURT: Al right. So, Counsel, | see that
you' ve taken your jacket off.

MR AUSTIN. Ch. | can --

THE COURT: Usually, if you're going to do that
in the presence of the Court, you'll ask for perm ssion.
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| usually give counsel sone |atitude, but once the jury
conmes, you've got to put that coat back on.

MR. AUSTIN.  Sorry. | was just overheat ed.

THE COURT: No, | understand.

Al right. So that sounds like we'll be done
with M. Bartell at or before 10 o'clock. And then at
that time, Plaintiff wll rest?

MR. VeI NSTEI'N:  Yes, your Honor.

THE COURT: Subject to the adm ssion of any
addi tional exhibits. | always give every -- each side a
chance to do that. So we'll take that up if necessary.

You' ve been very good, both of you, about
offering exhibits as you go along. That's certainly the
better, and fromny perspective, the preferred practice.

So we've got that taken care of. Wuld you
anticipate bringing a notion?

MR. AUSTIN:. Yes, your Honor.

THE COURT: Ckay. Here's what 1'd like to
suggest. You defer w thout prejudice from making your
notion until after we conplete all of the evidence, and
then we'll circle back. You nmake whatever notions you
want to nmake towards Plaintiff's case in chief. And
then plan on pronptly putting M. Cotton on the stand.

And your best estimate right now is?

MR. AUSTIN. | said an hour before, but | don't
think it wll take an hour.

THE COURT: There's not hing unreasonabl e about
an hour or so. Al right. But with the norning break,

Page 6
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that puts us at or before 11:30 or so. Again, no
pressure. He's an inportant w tness.

How about cross-exam nation?

MR. VWEINSTEIN. If it's an hour, probably 30
m nutes, max. Maybe |ess.

THE COURT: Al right. And we bear in mnd how
much you' ve covered --

MR VEEI NSTEIN:  Absol utely.

THE COURT: -- in your initial exam nation.

And |1'd like to think neither one of you feel
It's necessary to go over the sane points a second tine.

All right. So after M. Cotton is done,
subject to the adm ssion of any additional exhibits,
Defense will rest.

MR. AUSTI N.  Yes.

THE COURT: Al right. And | inagine you may
have a notion or two towards the defendant's case in
chief. Again, let's defer that w thout prejudice until
after all the evidence has been conpl eted.

At this point, do you foresee any rebuttal ?

MR VEINSTEIN. 1t's conceivable I mght put
M. Geraci up briefly.

THE COURT: Al right.

MR. VEINSTEIN. But that's about it. It
woul dn't be | ong.

THE COURT: kay. Now, folks, if we get to a
poi nt where we can wap at or about -- certainly at or

before woul d be preferable. But if we could wap al

Page 7
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the evidence up and let the jury go at noon and then not
have to stick around for an hour and a half |unch hour
only to hear a few m nutes of evidence, that would be
ideal. | don't think they'|ll object to that.

And that will give us as much of the afternoon
as necessary to hear all the notions and go over the
I nstructions and finalize the verdict forns and
hopeful | y get you out of here so you don't have to conme
back tonorrow norni ng.

Now, | just want to confirm yesterday, you
confirmed you had gotten the verdict forns and there's
sonme adjustnents | know we're going to need to make.

Did each of you get the sets of jury

i nstructi ons?

MR. VEINSTEIN. | did. And | reviewed them
THE COURT: Al right.
MR. AUSTIN. | got them and | nade ny way

t hrough nost of them but not all of them
THE COURT: And that's understandable. You're

all plenty busy. Wat we'll do, after we've heard al
the notions, we'll take up both the instructions and the
verdict forms. And we'll finalize those. But we'l]l

di splay them on the overhead so we can all go through
themtogether. And at that tinme whatever objections, if
any, you all have to the verdict forns, the
instructions, we'll take up at that tinme.

Now, as things currently stand, Plaintiff has a

coupl e of contract clains. The defense, cross

Page 8
www.aptusCR.com



© 00 N o o M W DN P

N NN NN NNMNNMNRRRRRRER R R R R
0 N o OO DN WNREPR O © 0 ~N O O M w N kL O

Transcript of Proceedings Geraci vs. Cotton, et al.

conpl ai nant, has a contract claimand three fraud
theories. Plus, | thought you had indicated at the
begi nning of trial that you were pursuing a claimfor
puni tive danmages.

As | was going through the set of instructions
that | had been provided, | saw no instructions which
addressed the issue of punitive danages. It's alittle
hard to have those clainms go to the jury w thout you
havi ng proposed instructions which may support the --
now, that's irregardl ess of whether there's evidence to
support them But, Counsel, | did not on nmy own propose
i nstructions to support that part of your cross clains.

But, again, the absence of those instructions
was not |ost on the Court.

All right. Let ne goto Plaintiff's side. Are
there any issues that you want to bring to the Court's
attention before we bring the jury in at 9 o' clock?

MR. VEEI NSTEIN:  No, your Honor.

THE COURT: Al right. Let nme go to the
def ense side. Any issues?

MR. AUSTIN.  No, your Honor.

THE COURT: Al right. So stand down. And as
soon as the jury cones in -- or as soon as we get the
jury assenbled, we'll bring themin and then plow
forward with the evidence.

MR TOOTHACRE: Thank you, your Honor.

(Di scussion off the record.)

THE COURT: Good norning, everybody. Thanks

Page 9
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for assenbling like you did. W're getting started just
a couple mnutes late, but we are going to nove forward
as quickly as we can. The plaintiff has one | ast
witness in their case in chief. The defense will then
be recalling M. Cotton.

The plaintiff does have the right to call any
rebuttal witnesses. So | can't say that this next
witness will be Plaintiff's last witness, but we're on
the home stretch, folks. And we're noving forward as
sufficiently as we possibly can.

Wth that in mnd, Counsel, your next wtness,

pl ease.
MR. TOOTHACRE: M. JimBartell, your Honor.
THE COURT: Is he outside in the hallway?
MR. TOOTHACRE: He shoul d be, yes.
THE COURT: WMadam Deputy, if you can pl ease
retrieve.

Good norning, M. Bartell. |If you could please

follow directions of nmy deputy and nmy clerk, please.

James Bartell,
bei ng called on behalf of the plaintiff/cross-Defendant,

havi ng been first duly sworn, testified as foll ows:

THE CLERK: Pl ease state your full name and
spell your first and |ast nane for the record.
THE W TNESS: Janes Patrick Bartell. J-a-me-s

B-a-r-t-e-I-1.

Page 10
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(Direct exam nation of Janes Bartell)

BY MR TOOTHACRE:

Q Good norning, M. Bartell.

A Good nor ni ng.

Q Going into your education, could you briefly
expl ain your education to the jury.

A | have a bachelor's degree from San Diego State
Uni versity and a nmaster's degree in public
adm ni stration from Nati onal University.

Q kay. And what is your work history, starting
wi th the Navy?

A | was in the Navy for four years. | served
three years in Vietnam

Q Ckay.

A Got out, worked in politics. | was a chief of
staff to a county supervisor for seven years.

Q VWi ch county supervisor was that?

A Ji m Bat es.

Q Ckay. And then were you chief of staff?

A | was chief of staff in Washington, D.C. for a
Congr essnan.

Q And whi ch Congressman was that?

A Ji m Bat es.

Q Ckay. And then did you join a public affairs

agency?

A Yes. | joined originally Nelson comunications
group. It's a Californi a-based agency. | was with them
for eight years as a vice president. | was -- we then

Page 11
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sold the conpany to the fourth largest PRfirmin the
worl d, Porter Novelli. And | was -- | ran their

San Diego office for five years. And then | left there
and fornmed ny own conpany in 2006.

Q Ckay. Did you do a stint wwth the Metropolitan
Transit Systemas wel | ?

A Yes. | was an elected official for six terns,
and during that time, ny City appointed me as their
representative to the Metropolitan transit board for
the --

THE COURT: WM. Bartell, may | ask you sl ow
down just a little bit.

THE W TNESS: Yes.
BY MR TOOTHACRE:

Q Were you the mayor of a local city for

sone --
A | was mayor and city councilman in Santee for
22 years --
Q From 1980 to --
A To 2002.

Q And, eventually, you forned
Bartell & Associates. |s that correct?
A January 2006, | forned Bartell & Associ ates.
Q Ckay. And what does Bartell & Associates do?
A We do public relations, governnent relations,
nmedi a rel ations, community outreach, coalition
devel opnent, | abor rel ations.

Q Is there -- is it a consulting firnf

Page 12
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A Consulting firm yes.

Q Ckay. And just for nme who are sone of your

clients?

A | have about 40 clients. So we represent al

the transportation nodes at the airport, all the taxis,

shuttles, charters, |inpusines, about 1400 vehi cl es.

| represent the |argest Hi spanic grocery store

firmin California, Northgate Gonzal ez Markets.
Q And - -

A And | do a |ot of processing for |and use

entitl ements.

Q And enconpassed in the |and use entitlenents,

does that cover the nedical marijuana?

A Yes. About 20 percent of ny business is in

t hat industry.

Q 20 percent of your business is in the nedical

marij uana cooperative --
A Yes.
Q -- busi ness?
And what do you do in that regard?

A | assist the applicants in their processing

through the Gty, whatever city they're -- they're in,

various jurisdictions. | kind of manage the project

team t hr ough the process.

Q Are you nore or |less the liaison between the

teamand the City --
A Yes.

Q -- the governnment?

www.aptusCR.com
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A Yes.
Q And do you know M. Geraci?
A Yes, | do.
Q And who is M. GCeraci?
A He's my client.
Q kay. Do you have an agreenent with
M. Ceraci?
A Yes, | do.
MR. TOOTHACRE: Your Honor, is Exhibit 1 in
evi dence?
| would like to refer to Exhibit 1.
THE COURT: Exhibit 1 is in evidence.
MR. TOOTHACRE: Can you bring up Exhibit 1,
pl ease.

BY MR TOOTHACRE

Q
A

Q
A

Do you recogni ze this docunent?
Yes, | do.
And what is this docunent?

It's a letter agreenment between nyself and

M. Ceraci.

Q

And what were you assigned to do pursuant to

this agreenent?

A

To represent himwith the Gty of San Di ego and

the processing of his application for a dispensary.

Q

Cct ober

A
Q

Ckay. And this agreenent was entered on

29t h, 2015. |Is that correct?

That's correct.

And what specifically were you hired to do with

Page 14
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regard to the CUP application? Wre you to attend Gty
nmeet i ngs”?

A | attended alnost all neetings with the Gty
and with the project team | worked to resolve mgjor
I ssues that canme up during the processing of the
appl i cation.

Q kay. And was there a specific property
identified by M. Geraci which was going to be the focus
of your efforts?

A 6176 Federal Boul evard.

Q kay. And do you know who the owner of 6176
Federal Boul evard?

A M. Cotton.

Q kay. Do you know M. Cotton?

A |"ve never met him

Q Did that particular property have any zoning
| ssues?

A Yes.

Q What were they?

A Wien we applied, we -- our zoning was
consi stent wth what was prescribed in the Cty's
bulletin. | think it was Bulletin 170, which |ays out
the criteria for making an application for dispensary.

Q Ckay. Was that bulletin in conflict with
sonet hi ng?

A The bulletin was correct. It was in conflict
wi th a Minicipal Code, zoning ordi nance.

Q Ckay. And did you take efforts on behal f of

Page 15
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M. Ceraci to anmend the Muinicipal Code?

A Yes. Wien it becane -- when it canme to our
attention that Gty staff thought our zoning was
I nconsistent with the Minicipal Code, | net wth Gty
staff and determined that the bulletin zoning was
correct, based on our application. The Minicipal Code
had not been updated to reflect the bulletin.

Q Ckay.

A So | had the Cty Council update the Muinici pal

Q kay.

A -- to nmake it consistent.

Q Was there a hearing already set to update the
Muni ci pal Code at the tinme you becane aware of this?

A | arranged to have the -- well, the hearing was
al ready set, yes, on a general update of the zoning
or di nance.

Q kay. Did you arrange to have this issue added

onto that --
A Yes, | did.
Q -- agenda?
A | had an errata sheet prepared, and it was

added to the agenda.
Q And so this particular zoning i ssue made it
onto that agenda?
A Yes, it did. | believe it was in February.
Q VWhat were the results of that?

A The City Council approved it unani nously.

Page 16
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Q Do you recall approximately how | ong that
process took?
A A few nont hs.

Q By "a few nonths,"” do you nean three or --
A Three or four.

Q Ckay. And do you recall whether or not you
knew by the end of January of 2017 that this item was
going to be on the -- the agenda?

A Yes, | did.

Q Ckay. So at that point in tinme, January 31st,

2017, you were pretty confident that this zoning issue

was going to get resolved. |Is that correct?
A Yes.
Q And - -
A That was inportant. They recognized the two

docunments were inconsistent and they needed to bring
theminto conpliance.

Q Ckay. And on February 22, do you recal
whet her that was the date, 2017, that that change was
approved by the Gty Council?

A Yes.

Q And it takes nore or |ess 30 days approval by
the City Council to becone effective?

A General ly, yes.

Q So if | represent to you this was effective on
March 12th, does that sound --

A That's about right. Yeah.

Q Ckay. Have you worked on nedical marijuana

Page 17
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CUPs ot her than M. Geraci's?

A Yes. |'ve done about 20.

Q Ckay. Have you ever seen a nedical CUP
appl i cation which was applied for by an agent of a
person?

A Coul d you repeat that again.

Q Yes.

Have you ever seen an application applied
for -- let nme strike that.
In this instance, do you understand that
Ms. Berry was the nane of the applicant and she was an

agent of M. Ceraci?

A Yes.
Q Ckay. Have you seen that in other cases?
A Yes. |t's common.

Q Cenerally, can you describe for the jury what
cycle reviews are.

A The City has about 13 disciplines, different
departnents, anywhere from pl anni ng, zoning,
transportation. It goes on. Thirteen different
di sci plines that review an application several tines.
They're called cycle reviews. And then you have to
respond to the issues raised in those cycle reviews.
Generally, there's over 100 issues that have been
revi ewed and identified.

|f there's sonething that's -- that needs
correcting, then you need to resubmt and correct those

or respond to the comments made in the cycle review

Page 18
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Q Let nme ask you do -- when you have coments
back in cycle review fromthe disciplines, before you
resubmt for the next round, are you required to nake

all the changes in that particular round --

A Yes.
Q -- before resubnitting?
A They want a full and conplete resubmttal,

based on the issues you had to respond to.

Q Are you aware of whether or not there were sone
geot echnical issues in this case?

A Yes.

Q And was the City requiring a technical

anal ysi s?
A Yes.
Q Analysis. |'msorry.

A Yes, they did.
Q And what was the issue with regard to the
geot echni cal anal ysi s?
A The property was in an area that required a
geot echni cal anal ysis because of potential soil issues.
Q Ckay. |Is 105 in evidence?
THE COURT: \Which one?
MR TOOTHACRE: 105, your Honor. | think it's
I n evidence.
THE COURT: 105 is in evidence.
BY MR TOOTHACRE:
Q | would like you to refer to Exhibit 105. Do

you have a book in front of you? But you can also refer

Page 19
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up on the screen. \Wichever is nore confortable for
you.
I'"d like to call out the first paragraph.
Does this appear to be a letter from Abhay

Schwei tzer to yoursel f?

A Yes.

Q And is that -- is that letter dated July 24th,
20177

A Yes.

Q Actually, it's an email, but it appears to be

in letter format.

A It's an emmil, yes.

Q kay. \What was -- what was Abhay Schweit zer
telling you in this emil?

A The reviewer in the geology departnent with the
City was asking for a Geo tech investigation to be
prepared. And Abhay was asking ne to set that up, to
set that neeting up.

Q Ckay. Do you know whether or not in the |ast
par agraph or the second paragraph there Abhay Schweit zer
was trying to find a way around the problemw th not
havi ng access to the property by submtting geotechnical
report froma nearby property?

A Yes. To do the geotech investigation, we
required access to the property.

Q Ckay. And was Abhay asking you to set up a
neeting with Kreg MIls to determ ne whether or not he

woul d be permtted to submt nearby geotech --

Page 20
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A Yes. There was a property next door that we
t hought we could get access to just a few feet away from
the -- our application property. And we felt that if we
did the geotech study there, it would be relatively
close to what the soil conditions would be on the
application process -- property.

Q Utimately, were you allowed to submt those
near by property geotech reports?

A No.

Q And so were you required to ultimately submt a
report based on the actual property at 61 --

A Yes. The City required -- after we nmet with
M. MIls, the City required us to do an investigation
of the subject property.

Q kay. And are -- are you aware of whether or
not M. Geraci had to resort to the courts to get an

order permtting --

A That's correct. W did not have access to the
property.
Q Utimately, M. Geraci was successful, and you

did have access to the property?

A Through the court process, yes.

Q Did that -- the lack of access to the property
for geotechnical analysis delay your CUP application
process?

A Yes.

Q Do you recall for how long it was del ayed?

A Probably six nonths.

Page 21
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Q How many CUP applications have you been

successful on obtaining for clients?

A This is the only one I haven't been successf ul
on.

Q Have you been successful on 19 out of 207?

A Yes.

Q "' mgoing to change the topic and focus now to

| ook at 6220. Are you aware of whether or not there
eventually was a conpeting application conpeting with
M. Geraci's application for nedical marijuana --

A Yes, |'maware of that.

Q Ckay. And do you know where that property was
| ocat ed?

A 6220 Federal .

Q Ckay. And do you know who the owner of that
property was?

A M. Magagna.
Did you know M. Magagna at the tine?
No.
Do you know M. Magagha now?
| have nmet hi m once.

What was the occasion where you net hinf

> 0 >» O >» O

| met himat the planning comm ssion hearing
when his project was up for consideration.

Q Did you or Bartell & Associates ever do any
wor k on behalf of M. Magagna with regard to his CUP
appl i cation on 62207

A No.
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Q Utimately, did M. Mgagna's CUP application
beat M. Ceraci's to the finish [ine?

A Yes, it did.

Q Do you believe, in your mnd, that had you had
access or had the team had access to M. Cotton's
property in order to do the geotechnical studies, that
M. Ceraci's would have been the first CUP to neet the
finish ['ine?

A Yes. We were -- throughout the process, we
were tracking ahead of them the conpeting project.

Q Were you actually tracking 6220 sonehow?

A Yes. Through the City's web page.

Q And so were you ahead of them for nost of the

A Yes.
Q Ckay. Do you recall at what point they passed

A During the geotech study process.
Q Ckay. Was there any other interference on
behal f of M. Cotton with the CUP process regarding 6176

whi ch you contend del ayed the application process?

A Yes.
Q What was that?
A He was m srepresenting the project with the

Cty staff and with the community planning group chair.
Q Ckay. Any other itenms that you thought -- felt
were disruptive to the process?

A General noncooperation in ternms of access to
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t he property.

Q kay. Was there sone issue with the -- with
M. Marl brough?

A M. Marl brough was chairman of the commttee
pl anni ng group.

Q And was there an issue between M. Marl brough
and M. Cotton?

A M. Marl brough was under the inpression that
M. Cotton was the applicant.

Q And did that cause sone i|issues?

A Yes.

Q VWhat were those issues?

A W were unable to get on the conmmunity planning
group agenda, because under M. Marl brough's
under st andi ng, we weren't the applicant.

Q Ckay. And did M. Marlbrough explain to you
that it was his belief that M. Cotton was the
appl i cant ?

A Yes.

Q Ckay. Do you know whet her or not
M. Marl brough ceased conmunications with M. Cotton?

A Yes, he did. After | discussed it with him

Q And were you aware or did you participate in
t he appeal of the 6220 approval ?

A | attended the hearing with one of our team
menber s.

Q And who was that team nenber?

A Abhay Schwei t zer.
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Q Were you -- did you -- were you involved in
creating an appeal report of some 30 di screpancies you
had with --

A Yes. Abhay and | went through the cycle
reviews for the other application and identified roughly
30 issues that we felt had been inproperly approved.

Q kay. And were you successful on the appeal ?

A No.

MR. TOOTHACRE: Nothing further, your Honor.
THE COURT: Cross-exam nation.
(Cross-exam nation of Janes Bartell)

BY MR, AUSTI N:

Q Good norning, M. Bartell.

A Good nor ni ng.

Q So the zoning issue was resolved in late
January, 20177

MR. TOOTHACRE: That m sstates testinony, your
Honor .

THE COURT: Overrul ed.

MR AUSTIN.  Well, 1'm asking.
BY MR AUSTI N:

Q O was it --

A It was -- it was resolved once the Gty Counci
approved it.

Q Ckay. And that was March 12 --

A The City Council approved it on February 22nd.
It took effect in March.

Q Ckay. It took effect in 2017.
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You said there was -- throughout the cycle
review, there are 13 different disciplines. You only
menti oned the geotechnical investigation as a reason why
the 6176 process was sl owed down.

Were all other cycle issues resol ved?

A Well, we had issues with the -- the zoning,
getting that resolved, inconsistencies between Bulletin
170 and the Municipal Code. That al so caused del ay.

There were issues related to public
right-of-way, which we resolved.

Q So you had that resolved within a few nonths.
Correct?

A Well, the -- the right-of-way issue took
several nonths.

Q kay. Overall, howlong did this process take
from--

A Over two years.

Q Over two years?

MR. TOOTHACRE: Vague as to "the process,"” your
Honor .

THE COURT: Overrul ed.

BY MR AUSTI N

Q So in Exhibit 105, the enmail that we saw
earlier, it was dated July 2017. So you knew the soils
had to be conducted -- the soils testing had to be
conducted in July 2017, but no court order cane down
until approxi mately January, the follow ng year

Do you know why there was such a | ong del ay?
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A No. | wasn't involved in the court process.

Q kay. It would have been reasonable to try and
force that issue sooner, wouldn't it have been?

A In terns of access to the property?

Q Yes.

A Yes. And we tried.

Q So in July 2017, did M. Cotton actually refuse
to let the testing be conducted?

A It's ny understanding he refused to have --
provide us with access to the property.

Q Bei ng as you're one of the head figures of the
team were you nade aware that at the tine M. Cotton,
approximately at -- in this tinme period, July 2017, are
you aware that his lawfirmattenpted to offer to split

the costs of the CUP and they wanted to participate with

you?
A No.
MR. TOOTHACRE: Assunes facts. And rel evance,
your Honor.

THE COURT: Overrul ed.

BY MR AUSTI N:

Q You were never nmade aware of that?

A No.

Q Ckay. Going back to the cycle reviews, how
many outstanding issues remained in March 2018?

A |"mnot sure there were any at that point.

Q So everything was resolved, other than the soi

sanpl es?

Page 27
www.aptusCR.com



© 00 N oo o A~ W DN P

N N NN NNNRNNRRRRRR R RB R PR
© N O U0 A WNPRP O © 0 ~N O 0 M W NP O

Transcript of Proceedings Geraci vs. Cotton, et al.

A Pretty nmuch, yeah. Nothing significant.

Q Well, nothing significant. But there -- there
were things that could have been done with the Cty.
Correct?

A | think everything --

MR. TOOTHACRE: Vague.

THE W TNESS: Everything was resol ved that
needed to be resol ved.
BY MR AUSTI N:

Q So there's -- there was nothing problematic,
but there were still things that could be done.
Correct?

MR. TOOTHACRE: Vague.
BY MR AUSTI N:

Q | n other words --

THE COURT: Do you understand the question,
M. Bartell?

THE WTNESS: |'m not sure.

THE COURT: Al right. The objection is
sust ai ned.

Pl ease rephrase.
BY MR AUSTI N:

Q Ckay. A nenber of your team Abhay Schweit zer
yesterday said there was between 1 and 100 i ssues
remai ning around the tinme that the soils testing was
bei ng conducted. Does that sound accurate to you?

A | wouldn't -- | wouldn't disagree with

M. Schweitzer. Anything that remained at that point,
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t hough, was cl ean-up stuff that were mnor notes on
maps, things like that. Nothing of any significance
that | was directly involved with. | only becane

I nvol ved when there was a significant issue.

Q Ckay. Did you ever receive notification from
the Gty that the project was going to be cancel ed due
to inactivity for a period of 90 days?

A Yes.

Q So when you got that, presumably sone of the
m nor issues, the insignificant issues, had they been
getting worked on, that notification would not have been
received. Correct? Essentially, the City would like to
see sone progress throughout -- throughout the entire
process. Correct?

A Yes. That was during the tine, | believe, that
we were trying to negotiate access to the property for
t he geotech study.

Q | believe the notification cane after the
testing was ordered. Does that sound accurate?

A No.

Q Ckay. So ordinarily, you attend pretty nuch
all of the hearings. Correct?

A Anything to do with our project, yes.

Q Ckay. Did you attend the public hearing
regardi ng 6220 Federal Boul evard's CUP?

A Whi ch hearing?

Q The appeal ?

A The appeal hearing, yes, | did.
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Q Did you make any argunents at that hearing?

A M. Abhay Schweitzer did.

Q kay. Are you aware of the 1,000-foot radius
requi rement where a CUP is not to be within 1,000 feet
of any public park, church, childcare center,

pl ayground, or library?

A Yes.

Q Was 6220 within 1,000 feet of any of those
pl aces?

A No.

Q Did you conduct a search on this yourself?

A | didn't. But nmenbers of the team did.

Q kay. So you're not aware of whether there was
a childcare center or two within a thousand feet?

A W had no separation issues fromany of those
cat egori es.

Q At the hearing, did anyone nention two
chil dcare centers?

A No.

Q So you were there. You don't recall anyone
mentioning it?

A | don't recall that, no.

Q Did you ever tell anyone that the 6176 CUP was

going to be deni ed?

A No.

Q Did you ever have any belief that it would be
deni ed?

A No.
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Q At any point, did M. Geraci indicate to you
that he did not want the CUP to go through?
No.

WAs the rezoning an expensive task for you?

> O >

What do you nean by "expensive"?
Q The process of having the Minicipal Code
updat ed, about how nmuch effort did you have to put into
t hat ?
A A lot.
It took a few nonths. Right?

Yes.

O > O

| know you -- | know you al ready spoke of sone
of what you had to do, but could you explainit to ne a
little bit further in order to request the update of the
Muni ci pal Code.

A Once we identified the conflict between the
bulletin and the Municipal Code, | nmet wwth Cty staff.
They acknow edged that the bulletin was correct, which
we had relied on but that the Minicipal Code had not
been updated to reflect that bulletin.

And so they added it to an agenda itemrel ated
to zoning updates to an errata sheet that correctly
updat ed t he Munici pal Code.

Q Do you know Ji m Strone?

A No.

Q Have you ever heard of Jim Strone at permtting
services?

A No.
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Q Are you famliar with the 6220 CUP?
A Famliar with it in what sense?
Q Are you famliar with all the plans and ot her

paperwork that was submtted to the City?

A Just in reviewng their cycle reviews.
Q So between --
THE REPORTER: |'m sorry, Counsel. My the

reporter hear the question again?
BY MR AUSTI N:

Q Bet ween you and Abhay, your appeal noticed 20
or 30 discrepancies. Correct?

A About 30, yes.

Q Yes. Wuld you anticipate the Gty approving
t hat CUP?

A That's why we appeal ed. No.

Q So it looked like it was insufficient.
Correct?
A It was our contention that 30 i ssues had not

been properly resol ved.

Q | f you submtted -- if the City were review ng
6176 and they had 30 issues, would you antici pate that
CUP bei ng approved?

A No.

MR. AUSTIN: No further questions.

THE COURT: Redirect?

MR, TOOTHACRE: | don't think so, your Honor.
THE COURT: Al right. My M. Bartell be

excused?
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MR, TOOTHACRE: He nay.
THE COURT: Al right. Subject to the

adm ssion of any additional exhibits, does Plaintiff

rest?

MR VEEI NSTEIN:  Yes, your Honor.

THE COURT: Thank you very much.

Counsel , your next witness is?

MR, AUSTIN. M. Cotton

THE COURT: Al right. Good norning again,
M. Cotton. |If you could follow -- let's give

M. Bartell an extra nmoment, Madam Deputy.
THE BAILI FF.  Yes, your Honor.
THE COURT: M. Cotton, we'll ask you to retake

t he w tness stand.

Darryl Cotton,
being called on behalf of the defendant/cross-Conpl ai nant,

havi ng been previously duly sworn, testified as foll ows:

THE COURT: Al right. M. Cotton, you've been
previously sworn. You understand you're still under
oat h?
THE W TNESS: Yes, your Honor.
THE COURT: Thank you very nuch. Counsel
whenever you're ready, please begin your exam nation.
(Direct exam nation of Darryl Cotton)
BY MR AUSTI N:

Q |'"mnot going to go into great detail about al
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the testinony that we heard |last week. So I'mgoing to
try to nake it a little nore brief.
When did you acquire the property on 6176

Feder al Boul evar d?

A | don't renenber the exact year. | believe it
was in md-1980.

Q Have you ever purchased any other real estate?

A Yes.

Q Did you ever purchase or sell any real estate

based on a handshake?
A Never .
Q Woul d you ever sell your property wthout an
explicit contract?
A No.
Q In 2016, do you know the approxi mate val ue of
your property?
MR. AUSTIN.  Objection. Foundation.
THE COURT: Overrul ed.
THE WTNESS: | had had accounts done, and at
the tine in 2016 when | met M. Geraci, who was also a
Realtor, we established its fair market val ue at
400, 000.
BY MR, AUSTI N:
Q Can you estimate what you feel the value would
be of that property if a marijuana outlet were approved?
MR VEEI NSTEIN: Objection. Lack of foundation.
| npr oper opi ni on.
THE COURT: Overrul ed.
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THE WTNESS: It would be worth quite a bit

nore. In the tens of mllions. Based on the way the
| i censing works, you have that guaranteed for, |
believe, it's up to 10 years. And if you just had a net
profit of 1.2 per year, that would be 12 mllion just in
the value of that |icense, not necessarily having to do
with the value of the real estate itself.
BY MR AUSTI N:

Q You reached an oral agreenment with M. Ceraci.
Correct?

A | did.

Q At the tinme you signed that Novenber 2nd

docunent, did you intend for that to be the final

contract?
A No, | did not.
Q How woul d you define that docunent?

MR. VI NSTEIN:  (Obj ection. Vague.
THE COURT:  Sust ai ned.
BY MR, AUSTI N:

Q When you signed that docunment, what did you
understand it to be?

A M. Geraci had ne signing docunents that would
hel p expedite the submttal of the CUP process with the
Devel oprment Services Departnment, or DSD for short. And
| was expected to cone in and pick up a 10, 000-dol | ar
deposit and pretty nmuch give himsone sureties that, you
know, we had a prelimnary agreenent in place.

Q Did you expect a contract to be forthcom ng?
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A | did.
Q And why did you think that?
A Well, | needed to reduce to witing all the

ternms and conditions that had been established in ny
wor ki ng docunents. And there were others too, but, you
know, that was all contingent upon seeing the final
contract docunents.

Q And those wor ki ng docunents, | believe, are
Exhibits 10 and 11, the services agreenent and your
menor andum of under standi ng. Correct?

A Correct. That was broken into two parts. One
woul d have nore or less aligned itself with the fair
mar ket val ue of the property, and the other one was to
pi ck up nmy agreed | ocation costs and sone joint venture
| anguage that we had built into that.

Q So you had never -- or were you ever given a
final contract by M. Geraci?

A Not a -- not one that | felt adequately
refl ected everything we had di scussed and were in ny
wor ki ng docunents, no.

Q Ckay. But you did expect it?

A | did.

Q And why is that?

A Way did | expect it? Because | don't do
real estate or joint venture deals on a -- on a
handshake and oral prom ses.

Q You just said joint venture. D d you believe

that you were going to be partners?
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A He represented on many occasions that this was
In our best interest to do these things and, you know,

we'd all nmake noney and so on. W had texts to that

ef fect.
Q Yes. | believe that's Exhibit 5.
A Correct.
Q The -- the text nessages, | did see sone

| anguage along the lines of we're going to make sone
noney. |s that correct?
A Let me just doubl e-check that.

Yes. Exhibit 5 goes through a series of texts
between M. Ceraci and | that started on July 21st. |
was show ng hi mwhat we're doing in terns of 151 Farns.
And he was providing ne lists of properties that were
for sale that would allow for the relocation to -- for
himto assist in that. There was sonme discussi on about
having to rel ocate ny conpany, Inda-Go. Wth himbeing
in real estate, | thought that would be a nice service
to be able to avail nyself to.

Sonmewhere in here -- | don't see it junping out
at me, though -- he does indicate that we're going to
make sonme noney together.

Q Were there any ternms in -- so the oral
agreenent that you had, were there any terns in there
that you expected to be in a final contract, like 10
percent equity, $10,000 a nonth m ni munf?

A Yes. There were ternms that were outlined in ny

draft -- ny working draft docunents that we shared a
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fol der on, both the nmenorandum of understandi ng, or M,
for short, and the services agreenent. M. Ceraci had
assured nme he had seen them and he had passed that off
to his attorney, G na Austin, to incorporate those itens
within our final contract. And that kind of led ne to
feel we could have had that, you know, we were both
pulling in the sanme direction.
Q And how nmuch did you anticipate --
THE REPORTER: Can the reporter hear again,

pl ease.
BY MR AUSTI N
Q How much noney did you anticipate receiving for

a down deposit on the property?

A In ternms of earnest noney?

Q Yes.

A 50, 000.

Q M. Geraci stated that you were never given a

separate receipt for that $10,000 cash. Does that sound
accur ate?

A No, | was not given a separate docunent, other
than the 11/2 docunent, which | considered a receipt.

Q So it was $10,000 cash. Has anyone ever given
you $10, 000 cash without a receipt or sonme sort of an
acknow edgment ?

MR. VEINSTEIN: Obj ection. Rel evance.
THE COURT: Sust ai ned.
BY MR AUSTI N:

Q Woul d you antici pate soneone giving you a
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substantial anmount of cash w thout protecting thensel ves
I n sone manner by acknow edgi ng your receipt?

A That's normal business practices. | found
not hi ng unusual about having a receipt notarized for
cash. | was a little surprised it was cash, but
nonet hel ess, | accepted it.

Q You testified that you were told Attorney
Austin would be providing you a contract. D d you ever
speak with Ms. Austin?

A | have never spoken with Ms. Austin, ever.

Q So you never net her?

A No, | have never net her.

Q Did M. CGeraci attenpt to give you an

opportunity to neet her?

A He di d.
Q And how did he go about doing that?
A Well, | was frustrated that since 11/2 | hadn't

seen any draft docunments from M. Austin. He had
coordi nated a neeting where she was speaking and | was
to attend that neeting, introduce nyself, and get an
update on the final contract documents she was putting
together. They were to mrror ny nenorandum of
under st andi ng and service agreenent in two parts. |
wasn't able to go, but ny litigation investor, Joseph
Hurtado, did go. And he did neet with her for a brief
time just to feel confident that those docunents were
forthcom ng.

Q Ckay. And this neeting was suggested by
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M. Geraci hinself. Right?

A It did indeed get suggested, and in the text, |
was told what color shirt to look for. And that's who
we woul d fi nd.

Q Did he also tell you that she was going to be a
headnot e speaker?

A | recall her being a speaker. \Wether or not
It was headnote, | couldn't say. But she was one of the
featured speakers.

Q But he did tell you what she would be wearing
and told you to go?

A Absol utel y.

Q Had t hat conversation. Ckay.

And approxi mately when was that?

A | don't renenber the exact date, but there is a
record of that, and Ms. Austin acknow edged it. And
M. Hurtado testified to it.

Q Yeah. | believe if you went through the text
nessages, it's March 6th, 2017.

A | would concur that is about the tine it would
have been.

Q So you considered yourself to be a partner with
M. GCeraci, even though you would be sell -- selling him
the property. Wy is that?

A Vell, I"'mreviewing the Exhibit 5. And | can
see, you know, all of the things we were di scussing
I nvol ved, you know, the work | had been doing as an

activist and a nedi cal cannabi s proponent.
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Q Ri ght.

A And he seened very interested in that. So
there were sone branding opportunities we had di scussed
over tinme. And the way that we grow w th aquaponi cs was
of interest to himat the tinme. So | saw that as a
joint venture opportunity with himfrom day one.

Q And al so because of the 10 percent equity
position. Correct?

A Certainly, that woul d have been outlined right
out the gate. There was no mstaking it.

Q Do you know the difference between a 10 percent
profit share and 10 percent equity stake?

A | do.

Q And what is that?

A The 10 percent profit share is at the end of
al |l accounting and expenses havi ng been taken off, which
as a mnority partner, | don't have nuch say in that.

So | was interested at sone point later to find
out the third-party accounting would at |east give ne
assurances there weren't unusual expenses. But 10,000
m ni rum was a guar antee regardl ess.

And then the other aspect would be should they
deci de to reorganize or sell to another party, that
whol e agreenent is out the wwndow. So | would
get 10 percent of whatever the sale price is at the tine
it was sold.

Q Did M. Ceraci or anyone on his team keep you

abreast of updates to the CUP application?
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A The only person that ever updated nme with
anything -- and that's only up until the lawsuit -- was
M. Geraci. |'ve never been part of an enmmil or text

stream chain, with any of the so-called team

Q But you were comuni cating directly with
M. Geraci in getting updates pretty nuch as they
happened?

A Correct. | was insistent on knowi ng what the
status of the zoning was because ny understandi ng was
wth M. Geraci that the 10 -- the 50, 000-dol | ar earnest
noney woul d becone due and payable once the Cty
accepted the CUP, based on zoni ng having been resol ved.

Q So M. Ceraci and his team knew about the soils
testing that needed to be done in Cctober of 2016, and
then they were having conversations with M. MIIls in
July 2017. In July 2017, were you bl ocking access to

the soils testing?

A Up until the lawsuit, | didn't block access at
all.

Q Vell, initially, did the law firmthat you have
try to facilitate working together wth M. Geraci?

A Fi nch, Thornton & Baird was counsel at the
time, and | had sone issues with themas well. But

access to the property wasn't a problemas long as there
was a third-party court-appointed admnistrator to
review any of the findings and results that would result
fromthose types of invasive tests. |'ve been a

devel oper.
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Q And at the tine you wanted a third-party

receiver, is that -- or appointed person to supervise
that, is that because -- why was that?
A Sinply put, it was because | had no control

over the CUP processi ng whatsoever. So as previously
stated by Ms. Firouzeh, | was not able to pull the
application and get any authority for the processing of
that application. The only evidence | had as to its
status was on DSD s website, which was done and updat ed
often enough to at | east make ne think it was being
processed in a tinely fashion.

Q But you did want to see a CUP on 6176 approved.
Correct?

A Absol ut el y.

Q So the reason you wanted the third party was to
make sure that things were being done correctly and
woul d be successful. Correct?

A | just wanted to nmake sure that, being as
M. GCeraci's needs have changed and it mght be in his
better interest to have the CUP sabotaged financially
speaki ng, that there would be sonmebody that the Court
woul d put in place to nake sure that didn't occur.

Q I s that because of your confidence that you
would win this litigation?

MR. VEINSTEIN:. Objection. Leading.
THE COURT: Sust ai ned.
BY MR AUSTI N:
Q And why do you believe that M. CGeraci would
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have it in his best interests to see the CUP sabotaged?
A Wll, if we take the | owend estinmates of,

like, 1.2 mllion per year, you know, this is a

profitable business. And it's just inits infancy. And

that's a lowend estimation. Over 10 years, that's

$12 million.

Shoul d he | ose the | awsuit, you know, whet her
that was a receipt or a contract -- | may be confused on
that issue -- but at no point intinme did | believe that
we didn't have a joint venture understanding. And that
was never reduced to witing.

So | was concerned that the CUP woul d be
sabotaged in order to reduce any econom c expense that
woul d conme fromlosing that | awsuit.

Q | sense sonetines you -- you confuse sone | ega
term nology. And | know the other day when
M. Weinstein was asking you several rapid fire
guestions, you get a little hazy on, you know, the issue
of the receipt.

On that day, you did have an under st andi ng.
Correct?

MR. VEI NSTEIN:  Obj ection. Your Honor,
argunment ati ve as phrased.

THE COURT: As franed, sustained.

Way don't you rephrase, Counsel.

BY MR, AUSTI N:
Q You are clear on what your understandi ng was on
Novenber 2nd. Correct?
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A In terms of what | signed?

Q No. In ternms of what you anticipated, |ike al
the things that you're asking for: 10, 000-doll ar
monthly m nimum 10 percent equity stake, 50, 000-doll ar
down deposit, 800, 000-doll ar purchase price, and, you
know, your belief that in sonme capacity, you would be
working with M. Geraci throughout the course of the
busi ness. Correct?

MR. VI NSTEIN: Objection. Leading.

THE COURT: Your objection on leading is
sust ai ned, Counsel .

BY MR, AUSTI N:

Q Were you clear on the terns that you were
expecting to be reduced to witing?

MR, VEINSTEIN: Objection. Vague as to tine.

THE COURT: Overrul ed.

BY MR AUSTI N

Q O --

THE COURT: Overrul ed.

You can answer the question.

THE WTNESS: On Novenber 2nd, | was clear that
there was an oral agreenent that woul d be reduced to
witing, if that's what you're asking.

BY MR AUSTI N:

Q Exact|y.

A Ckay.

Q Al'l right. Do you know why or do you have

suspi cions as to why your property's CUP took al nost two
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years with one of the best teans in San D ego?
MR. VI NSTEIN: (Objection. Relevance.
THE COURT: That objection is overrul ed.
THE WTNESS: Could you repeat the question.
(The followi ng was read by the reporter
Q Al right. Do you know why or do you have
suspi cions as to why your property's CUP took
al nrost two years with one of the best teans in
San Di ego?)
MR. VEINSTEIN. 1'mgoing to al so object on
foundati on, your Honor.
THE COURT: As to suspicion, your answer is --
or the objection is sustained.
Counsel , why don't you rephrase.
MR AUSTIN.  Ckay.
BY MR, AUSTI N:

Q We've all heard the credentials of M. Geraci's
team Between them each one has -- each one of his
team nenbers has done 20 or 30 marijuana-rel ated CUPs.
Wul dn't you anticipate they could be successful in
getting your -- the CUP on your property conpleted nuch
faster?

MR VEEINSTEIN: Objection. Argunentative as
phrased and | eadi ng.

THE COURT: Overrul ed.

THE WTNESS: | knew M. Geraci as ny prinary
poi nt of contact. And | knew himto be a tax and

financial advisor. So | thought the people that he
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woul d surround hinmself with would be equally conpetent
in their disciplines. | was not involved in any of the
emai | exchanges or texts. So | had no idea, having
never done a marijuana -- nedical marijuana MMCC bef ore,
what the tinme frame would be to see one of these get
approved.
| was concerned that there were conflicts
w thin San D ego Munici pal Code and the information
bulletins that | believe still exist to this day where
It says you can put one of these MMCCs in place. Today,
they call them marijuana outlets, M>s. And that woul d
require a teamlike M. Ceraci assenbled to try to work
t hrough that.
In ternms of how |long that would take, | had
ot her than maybe a year, round nunbers, based on
communi cati ons we had had. M/ expectation is that
process woul d have taken a year.
BY MR AUSTI N
Q Do you feel you're to blanme for the del ays?
A What del ays?
Q On the CUP application.
A | don't believe there were any del ays.
Q Do you know why your -- or the CUP on your
property was deni ed?
MR. VI NSTEIN:  Obj ection. Foundation.
THE COURT: Overrul ed.
THE WTNESS: Do | know why it was deni ed?

Because 6220 was approved, and that was 300 feet east of
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me on a property that sinply does not qualify. So |
wasn't too concerned that it would be approved. But,
yet, it had been approved.

BY MR, AUSTI N:

Q What nmakes you think it did not qualify?

A Because there's two --

MR. VI NSTEIN: Objection. Foundati on.

THE COURT: Overrul ed.

THE WTNESS: There are two licensed childcare
facilities wwthin a thousand feet of the radius of that
property. And | wasn't able to attend any of the
hearings. So it required M. Ceraci's teamto do so.
And they never raised that issue.

BY MR AUSTI N:

Q Wiy was that issue raised?

A It was never raised. |It's easy to see. |It's
on their website. |It's on the social services website.
Those two licensed childcare facilities have been there
forever. That doesn't exist on a 6176 property. That
DS- 190 form was signed and approved as not havi ng any
subj ect setback interference issues. 6220 had them

Q So the only way you were able to nonitor the
status of the CUPs on 6220 and 6176 was through the DSD
website. Correct?

A Correct. Well, not entirely. | did reach out
to sone of the project managers and request information.
| did reach out to Ken Marl brough, who was the comunity

pl anni ng group's president, just to see -- | was very
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surprised that 6220 got a comunity planni ng group
review in under six nonths. And according to

M. Bartell, their hands were tied. They were never
able to get a neeting set up with Ken Marl brough

Q Did you find anything odd on the DSD website
about 62207

MR. VI NSTEIN:  Objection. Vague, anbi guous.
Rel evance.

THE COURT: Overrul ed.

THE WTNESS: Could you repeat the question.
BY MR AUSTI N

Q On the DSD website, when you were | ooking up
the property on 6220, did you see anything that
concerned you?

THE COURT: You need to rephrase. The
objection is sustained as franed.
BY MR AUSTI N

Q On the -- on the DSD website for 6220, did you
see the names of the project nanagers or anyone
associated with that property?

MR VEINSTEIN. Object. It's hearsay also,
your Honor.

THE COURT: The objection is sustained.
BY MR AUSTI N:

Q Did you see Abhay Schweitzer or Carlos Gonzal es
listed as being a part of the 6220 CUP application on
t he DSD website?

MR VEEI NSTEIN: Objection. Hearsay.
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THE COURT:  Sust ai ned.
BY MR AUSTI N
Q Lastly, do you recall an email from M. Ceraci
where he says the $10,000 a nonth would be a little hard
to reach so maybe for the first six nonths could we do
$5, 000?

A | do recall that email.

Q Do you remenber approxi mately when that was?

A | don't renenber the exact date, but it was
after the lawsuit. No. It was before the |awsuit was
fil ed.

Q Ckay.

A Near -- near the tinme where the |awsuit was
filed.

Q So essentially, you anticipated that your
partnership was going to nove forward and all the terns
you were asking for were either going to be net or
possi bly renegoti ate before final contract?

A | had no reason --

MR VEINSTEIN. Object to form (Object. It's
| eadi ng. And actually argunentative, as phrased as
wel | .

THE COURT: Sustai ned on | eadi ng.

BY MR AUSTI N:

Q Wiy do you expect -- why -- why would you have
gotten that email from M. Geraci if Novenber 2nd you
had everything witten -- if all ternms were already

speci fi ed?
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MR. VEINSTEIN. Cbjection. Calls for
specul ati on. Rel evance.

THE COURT: As franed, Counsel, the "woul d"
part is calling for speculation. That will be
sust ai ned.

BY MR AUSTI N:

Q When did it occur to you that the contract you
wer e expecting would probably not happen -- or not be
del i vered?

A | reached out to Firouzeh to -- Firouzeh
Ti randazi, the DSD project nmanager, who at the tine had
this project, and | wanted a status update outside of
what | was being told fromM. Geraci. That woul d have
been, |ike, February, early March. And | -- it cane to
be understood or |I found out that he had subm tted that
application on Cctober 31st of 2016. | was furious. |
didn't trust himthe nonent | heard that.

MR, VI NSTEIN:  Obj ection. your Honor.

Nonr esponsi ve after he identifies the date.

THE COURT: The objection is sustained.
Everything after "February or early March,"” the notion
to strike is granted. Everything after "February or
March" is sustained as nonresponsive.

Next question, Counsel.

BY MR AUSTI N:

Q When did you anticipate the CUP on 6176 woul d

be subm tted?

A Vel l, as many of the text nmessages between
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M. Ceraci and | woul d bear out, he was -- through

M. Bartell and others, working on getting the zoning
approved. | believe that was finally acconplished in
March. And wth that being said, | would have expected
the CUP to be submtted at that tine.

It cane to ny understanding after talking to
Firouzeh Tirandazi that it had been submtted in
October. So | had a real problemw th that.

MR. VI NSTEIN: (Obj ection, your Honor. Again,
It's nonresponsive after he identifies the date.

THE COURT: The objection is sustained, and the
notion to strike everything after "Cctober” is stricken
as nonresponsi ve, Counsel.

BY MR AUSTI N:

Q Upon subm ssion of the application, is that
when you anticipated getting the full 50, 000-doll ar
deposit?

A It is.

Q Ckay. And it upset you that you didn't know

the application had been submtted until a few nonths

| ater?

A Until | reached out to DSD project nmanagenent,
who at the tinme -- there's been a total of four project
managers on that site. | had no idea, other than what

was posted on the DSD website. That's the only access |
had to that information

Q But the reason you were upset was because of
t he deposit. Correct?
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A Correct.

Q kay. And at that tinme, did you have any
suspi cion that perhaps M. Geraci wasn't being
compl etely honest with you?

A | finally decided to call DSD nyself because
the only source of information | was getting was from
M. Geraci. And it just -- | nmean, | had ny other
things going on. So I was taking his word for it until
| reached out and spoke with Ms. Tirandazi directly.

Q kay. And when you started becom ng
suspi ci ous, is that when you were naking requests for
assurances?

MR. VI NSTEIN: CObjection. Vague as phrased.
THE COURT: Overrul ed.

THE WTNESS: In terns --

THE COURT: Do you understand the question?
THE WTNESS: | do, your Honor.

THE COURT: Al right. The objectionis

overrul ed.

THE WTNESS: | believe what you're referring
tois third-party accounting. And, yes, | did insist on
that going forward. |If we were going to have everything

reduced to witing, that would have to be part of the
contract.
BY MR AUSTI N:

Q Ckay. And | believe on the first day, we went
t hrough a significant anbunt of emails where it shows

you' re asking that everything be reduced to witing?
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A Yes.
MR. AUSTIN. No further questions.
THE COURT: Cross-exam nation?
MR. VI NSTEI'N:  Yes, your Honor.
May | have a nonment with nmy co-counsel
THE COURT: You bet.
Fol ks, if you want to stretch your legs for
just a mnute while counsel talks anong thensel ves.
We're going to be taking our norning break in
just alittle bit.
Al right. Are you ready to go, M. Winstein?
MR. VWEINSTEIN: | am Thank you.
THE COURT: Al right.
(Cross-exam nation of Darryl Cotton)
BY MR WEI NSTEI N:

Q M. Cotton, have you -- have you revi ewed
financials of the operations of any nedical marijuana
principals in San D ego County?

A | have not.

Q So you have no idea based on any ki nd of
witten financial docunents as to what the net profits
are of different nedical marijuana dispensaries in
San Di ego, do you?

A | pay attention to sone of the industry
recogni zed nedia that's available and that has di scussed
what the [ ow, nmedium and high val ues of those marijuana
outlets tend to be.

Q Do you --
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A | have not seen the financials, though.

Q In fact, you understand that the operation of
medi cal marijuana di spensaries don't release their
financials to the public?

A No, | wouldn't know if they -- actually, there
are investnent cannabis conpanies that do in fact now
have audited financials. And they do release them

Q But you' ve seen none for any dispensaries in
San Di ego County?

A Not for San Diego County.

Q And t he conparabl e sales that you | ooked at,
when did you do that?

A | never said | | ooked at conparabl e sal es.

Q kay. So when you told us what your eval uation
of what -- of the property at $400,000 in 2016, |
t hought you said you had seen conps?

A Conps for real estate val ue.

Q kay. So these are all properties that didn't
have a CUP associated with them Correct?

A Correct.

Q And you have never |ooked at or seen conps for

any nedi cal marijuana dispensary properties, have you?

A | have not.

Q Ckay. In fact, you don't even know if any
exist. Is that true?

A | woul dn't know either way.

Q Ckay. Have you ever been a |licensed

real estate broker?
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A | have not.

Q Have you ever been a |icensed appraiser?
A No.

Q Have you ever been asked to value a real

property other than eval uating your own?
A I|"'mnot qualified to do that.
MR, VEI NSTEIN:.  One nonent, your Honor.
THE COURT: You bet.
MR. VEINSTEIN. | need a nonent, your Honor, to
have ny associate identify a docunent for ne.
THE COURT: All right.
MR. VWEINSTEIN. Wile she is doing that, |I'm
going to nove on to anot her question.
THE COURT: Thank you.
BY MR WEI NSTEI N:

Q Al right. M. Cotton, to be clear, you -- you
didn't delay -- your testinony is you didn't del ay
access to the property up until the tine the |awsuit was
filed. Correct? That's what you testified to?

A That woul d be true.

Q Ckay. And that lawsuit was filed March 21st of

2017. |Is that your recollection?
A Correct.
Q Now, in this joint venture -- first of all, did

you ever use the words "joint venture" in your
di scussions with M. Geraci?
A Yes.
Q Ckay. And what -- what was going to be your
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participation in this joint venture that you -- thought
you were going to go forward with?

A There were sone emails, texts, and di scussions
about co-branding 151 Farnms and ny efforts literally
across the country to see --

THE REPORTER. |'m sorry, may the reporter hear
again, please, after co-branding 151 Farns and ny
efforts literally across the country to see.

THE WTNESS:. -- co-branding opportunities as
t hey becane avail abl e for cannabi s-based products using
151 Farms to do that.

BY MR, WEI NSTEI N:

Q So when you talk about this joint venture,
you' re not tal king about any involvenent in the
operation of the dispensary itself, are you?

A | wanted nothing to do with retail cannabis.

Q Ri ght.

You wanted nothing to do with the operation of
t he busi ness?

A Correct.

Q And you had no di scussions with M. GCeraci
about your involvenent in any operation of the nedical

marij uana di spensary. |s that true?
A Here's what | excluded. Retail -- daily retail
I nvol verrent. In ny working drafts, the first thing | do

I s acknowl edge his expertise in that industry and woul d,
you know, rely on his operating acunmen and his resources

to devel op ny returns.
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Q Ckay. So he was going to operate the business.

A Correct.

Q And you were going to get a revenue stream
based on what your understanding was. Correct?

A Correct.

Q And you had no interest in operating the
busi ness. Correct?

A None what soever.

Q You were only interested in getting a revenue
streanf

A Vell, | nmean, | wanted to make sure that ny
products weren't m srepresented and that we enhanced
co- brandi ng opportunities using that facility as a -- a
nodel , if you will.

Q For exanpl e, you hoped potentially to be able
to sell product to the dispensary. Correct?

A | had ny brand | was considering under 151
being joint ventured with M. GCeraci, yes.

Q That was sonet hing that you guys had di scussed.
Correct?

A Correct.

Q Ckay. And that would be no different than if
he didn't get product fromyou, the dispensary woul d
have to get product from another vendor. Correct?

A Presumabl y, yes.

Q And so you were hopeful that possibly you could
be the person that supplied the product to the
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di spensary. Correct?

A No. | amnot interested in being a whol esaler.
| was interested in being a manufacturer and all ow ng
nore people to understand what 151 Farns represented.

Q Ckay. And so that had nothing to do with the
operation of the dispensary itself. Right?

A O her than | wanted it to be held to a certain
standard so it wouldn't possibly distract from our
nmessage.

Q kay. Your Honor, 1'd like to offer
Exhibit 40. If it's already been offered --

THE COURT: \Wich --

MR. VEEINSTEIN: Exhibit 40, please. And |
think it's already admtted.

THE COURT: Exhibit 40 is admtted.

MR VEEI NSTEIN. W' ve already covered that.
|"mnot going to take the Court's tine.

Instead, I'd |like to offer Exhibit 85, please.

THE COURT: Eighty-five has not been adm tted?

MR. VEINSTEIN: Correct.

THE COURT: Any objections, Counsel, to the
adm ssion of Exhibit 857

MR. AUSTIN. No objection.

THE COURT: (Okay. Exhibit 85 wll be admtted.

(Premar ked Joint Exhibit 85, Email to M chael

Weinstein fromDarryl Cotton re Geraci V.

Cotton - Posting of Notice of Application, dated

3/28/17, was admtted into evidence.)
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MR VEEINSTEIN. Wbuld you bl ow up the email at
the top, please.
BY MR WEI NSTEI N:
Q Ckay. Do you recognize this emil?
A | do.

Q This is an email you wote to ne on March 28,

A Yes.

Q It says, "Mchael, as | have previously
I nformed you, your client has no right whatsoever to ny
property in any manner. This is ny notice to you,
Larry, if you or any one of your agents cone onto ny
property, I wll imediately call the police and have
you and your agents arrested for trespassing. Any

notices wll be imediately renoved, and I wll call the

police."
Do you see that?
A Yes.
Q You wote that at that tinme?
A | did.
Q And you neant it when you wote it, didn't you?
A | did.
MR VEINSTEIN. | believe that's all | have,
your Honor.

THE COURT: Al right. Redirect, Counsel?
(Redi rect exam nation of Darryl Cotton)
BY MR AUSTI N:

Q And referring back to that email that you were
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just shown, why were you saying that they had no right
to the property?

A Because | had filed a counterclaimto their
| awsuit indicating that we did not have a contract, and
this was no longer a joint venture opportunity. The
terms had never been reduced to witing. And, if
necessary, we would litigate it. But they did not have
ny approval to access the property fromthat point
f orwar d

Q So, essentially, the agreenent that you guys
had was term nated?

MR VEINSTEIN. Objection. Calls for a |egal

conclusion. It's argunentative as phrased.
THE COURT: Those objections are overrul ed.
MR. VWEINSTEIN: ['Il also object as |eading.

THE COURT: That objection is sustained.
THE WTNESS: Should I answer this or --
MR. AUSTI N:  No.
THE COURT: Not yet.
MR. AUSTIN. | have to rephrase.
THE COURT: Wit for the next question.
THE WTNESS: Cot it.

BY MR AUSTI N:

Q Did you sell -- did you enter into a different
contract other than what you were hoping to achieve with
M. Geraci?

MR VEEI NSTEIN: Objection. Vague.
THE COURT: Do you understand the question?
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THE WTNESS: | did.

THE COURT: Al right. The objectionis
overrul ed.

THE WTNESS: | did ultimately sell the
property to Richard John Martin. He net the terns and
even then sone beyond what M. Geraci and | woul d have
agreed to had it been reduced to witing.

BY MR AUSTI N:

Q And you don't feel that M. Geraci ever |ived
up to what he had been pronising you for nonths.
Correct?

A No. He was wasting ny tine.

MR. AUSTIN. No further questions.

THE COURT: Anything el se, Counsel ?

(Recross-exam nation of Darryl Cotton)

BY MR WEI NSTEI N:

Q M. Cotton, is it correct that --

THE REPORTER |I'msorry, ma the reporter hear
t he question again, please.

MR VEEI NSTEIN.  Sure.

BY MR WEI NSTEI N:

Q Is it correct that M. Martin has assigned his
right to the property through this contract you claimto
I ndi vidual s including your attorney, M. Austin?

A That is incorrect.

Q Has he assigned his rights to others?

A He did.

MR VEINSTEIN. Ckay. Nothing further, your
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Honor .

THE COURT: Anything el se, Counsel ?

MR. AUSTIN: No, your Honor.

THE COURT: Subject to the adm ssion of
addi tional exhibits, does the defense rest?

MR. AUSTIN. The defense rests.

THE COURT: Al right. WII there be any
rebuttal ?

MR. VEINSTEIN. Very briefly. A few questions.

THE COURT: Al right. That's fine. FolKks,
we're going to take our norning break. W're nearly
done with all of the evidence. W're going to get you
out of here by noon for sure.

But we're going to take our norning break at
this tinme. W're going to be in recess for
approxi mately 15 mnutes. Do not form or express an
opi nion or discuss the case until deliberations. W'|
be in recess for 15 m nutes.

All right. The jury has left.

Feel free to step down, M. Cotton.

There were a nunber of objections interposed
whi | e Defense counsel was exam ning M. Cotton:
Foundation, opinion. There were sone other objections.

What the Court was taking into consideration is
t he vast volunme of evidence you have already elicited
fromM. Cotton including the exhibits, which based upon
what | had heard and what | reviewed, establish the

foundation for himto say just about everything that he
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was asked to say. So that's what | was taking int

consi deration when | overrul ed your objections.

So do | take it that your rebuttal witness wll

be M. Geraci?
MR VEINSTEIN It is. And it will be I

literally think two m nutes.

THE COURT: And | wasn't sure. | didn't want

to put you under any pressure. | expected that it

be really short. Not maybe as short as two minutes, but

| expected it to be shorter.

Al'l right. And then that wll conclude your

part of the evidence?
Al right. Now, | would expect that when
you're done with M. Ceraci, we'll let the jury go

tell themnot to cone back until Monday day for

I nstructions and closing argunents. |s that what you

all are asking the Court to do?
MR. VEI NSTEI'N.  Yes.
MR. AUSTIN: Yes, your Honor.
THE COURT: Okay. So we'll be in recess
for 15 m nutes.
(Recess from10:27 a.m to 10:41 a.m)
THE COURT: Al right. W've got all of

jurors. W're nearly done with the evidence. Then |'ve

o

woul d

and

now

our

got a few adnonitions, and we're going to be letting you
go a little early today.
Counsel, it's nowtinme for your rebuttal case.
Your witness will be?
Page 64
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MR VEINSTEIN. M. Ceraci. It wll be very
brief.

THE COURT: Good norning, M. Ceraci. |If you
could please follow directions fromny deputy and take
t he stand.

Al right. And you recall you've been
previously sworn and you're still under oath?

THE W TNESS: Yes.

THE COURT: Thank you very much. Counsel,

whenever you're ready.

Larry Ceraci,
being called on behalf of the plaintiff/cross-defendant,

havi ng been previously duly sworn, testified as follows:

(Direct exami nation of Larry Geraci on rebuttal)
BY MR VEI NSTEI N:

Q M. Ceraci, you just heard M. Cotton testify
about using the words "joint venture" in communications
with you. Do you recall that testinony?

A Yes, | do.

Q Have you ever used the word "joint venture" in
any text to M. Cotton?

A No, | haven't.

Q Have you used the term"joint venture" in any
emails to M. Cotton?

A No, | haven't.

Q Did you use the term"joint venture" in any
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t el ephone communication with M. Cotton?

A No, | haven't.

Q Has M. Cotton used the word "joint venture" in
any text to you?

A No, he hasn't.

Q Has he used the word "joint venture" in any
email to you?

A No, he hasn't.

Q Has he used the word "joint venture" in any
t el ephone conmuni cation with you?

A No, he hasn't.

Q Now, putting aside any traffic tickets that you
may have gotten over the years, have you been convicted
of a crinme?

A No, | haven't.

Q Have you ever even been arrested of a crine?
A No, | haven't.
MR. VWEINSTEIN. That's all | have, your Honor.
Thank you.

THE COURT: Cross-exani nation?

MR. AUSTIN.  No, your Honor.

THE COURT: Al right. M. Winstein, does
Plaintiff rest?

MR. VEINSTEIN. W do. Thank you.

THE COURT: So, folks, that takes --
M. GCeraci, you can have a seat back at your counsel's
table. That conpletes the presentation of the evidence.

Now you' re probably wondering why in the world
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on Wednesday at 10:45 can we not plow forward with
closing -- with the instructions and cl osi ng argunents.

Thi ngs have accel erated trenendously conpared
to what | thought it mght take this long. And that's a
tribute, not a criticismof the |lawers. Certain
W t nesses that they had planned on calling that would
have consuned nore tine, people have elected not to
cal I.

So we are now where we are. | still need tine
to talk to the lawers to finalize the verdict forns and
the instructions.

Second of all, for reasons that were set |ong
ago whi ch have nothing to do with this case, | have
sonething starting tonorrow norning at 1:30. So we
woul d need -- I'msorry -- tonorrow afternoon at 1:30.

So | need the afternoon with the | awers, and
we don't have enough tine tonorrow norning to, if you
will, squeeze in the instructions and the argunents.

And then |1've got this conflict at 1:30. It
doesn't al ways happen that | have juries with this nuch
downtinme. |If you're upset or frustrated, you get upset
or frustrated wwth ne, not the |awers or the parties.
This is an inportant case to them So if you vent, you
vent on Judge Whl feil

And one of these days, you'll have a chance to
vote for or against me when ny name appears on a ballot.
So that is inportant.

So | do appreciate -- you're a terrific jury.
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| appreciate your patience and understanding. So we're
now going to | et you go.

When you cone in Mnday, the 15th at 9 o' cl ock,
it will probably take nme in the nei ghborhood of 30 to 45
mnutes to give you the instructions. And once we do
that, then the | awers will begin arguing. | don't know
if you'll get the case as early as noon, but you'll get
It shortly after your noon recess.

So you'll have all of Mnday and however nuch
| onger that you want in order to conpl ete your
del i berati ons.

So we are on track conpared to what we had
originally told you. | wish we could be doing this
tonorrow afternoon, but it's just not sonmething we can
do.

So with all that in mnd, we're going to be in
recess until Monday, the 15th. Do not form express or
an opinion or discuss the case until deliberations.

| look forward to seeing you Monday norning.

Al'l right. So, Counsel, all of our jurors
are -- have left the departnent.

That's what's called falling on the Court's
sword to keep your playing field as | evel as possible.

MR TOOTHACRE: Thank you, your Honor.

MR. VEINSTEIN. | appreciate it.

THE COURT: It's not the first tine |I've done
that. But in any event.

So let's start with exhibits. And we'll go to
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Plaintiff's side first. | -- | indicated you have one
| ast opportunity to go over the adm ssion of any
addi tional exhibits.

So let nme ask you -- and then I'mgoing to go
to the defense in just a nonent. Let's just take a
nonment and reviewthe list. |If there are any additional
exhi bits that you have not yet noved that you want to,
let's do so at this tine.

So let's start wth plaintiff.

MR VEINSTEIN. W have no additional exhibits
to nove into evidence.

THE COURT: Al right. So Plaintiff rests in
its entirety.

MR VEEI NSTEIN:  Thank you.

THE COURT: Geat. Now, let's go to the
defense side. Are there any additional exhibits that
you would like to have admtted at this tinme?

And if you need an extra noment, we'll take the
tinme.

MR, AUSTIN | think just Exhibit 281.

THE COURT: Al right. That's Business and
Pr of essi ons Code 26051.

Are there any others other than 2817

MR. AUSTIN. | don't knowif it was done
properly but also with the Business and Professions Code
are two of the three lawsuits where M. Ceraci is a
naned party.

THE COURT: Al right. W had previously
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di scussed those. So you're asking the Court to take
judicial notice of those two?

MR. AUSTIN:. Yes, your Honor.

THE COURT: (kay.

Anyt hi ng el se other than 281 and M. Geraci's
two | awsuits?

MR AUSTIN. | can't think of anything, your
Honor .

THE COURT: Al right. So let's talk about
Exhi bit 281.

bj ections, if any?

MR. VEI NSTEIN:  Yes, your Honor. | don't see
why the jury should see a Code section.

THE COURT: The objection is sustained.

(Premarked Joint Exhibit 281 was not admtted

into evidence over objection.)

THE COURT: Now, let's go to the request for
judicial notice of the two judgnents invol ving
M. Geraci, one of which is case -- it was. [It's 2014,
case ending 20897. And the second one, the year is
2015, case nunber endi ng 4430.

(bj ections, if any, fromPlaintiff's side?

MR. VI NSTEIN:  Yes, your Honor. W object to
themfor the following reason. |It's cunulative.
There's been testinony that both parties have been
subject to these kinds of orders, nunber one.

Nunmber two, | think there's a danger that the
jury is going to end up trying to interpret what those
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orders nean. And | think if there's any appropriate
| egal conclusions to draw fromthose, then they ought to
be in the formof instructions fromthe Court rather
t han having them just | ook at documents and -- you know
and attenpt to determ ne and concl ude what they nean.

THE COURT: Thank you. So | think I'm hearing
a 352 objection?

MR. VWEINSTEIN. Yes. And it's cumnulative
because | think both -- there's been testinony that they
both received -- they both were in lawsuits invol ving
| egal dispensaries.

THE COURT: Al right. Counsel, putting aside
the 352 factors and just focusing on rel evancy, |'ve
| ooked at these two prior judgnents. Do you have them
in front of you?

MR. AUSTIN. | do not, your Honor.

THE COURT: You don't have them anywhere in
your file?

MR. AUSTIN. Onh, | have them It's just --

THE COURT: Are they sonewhere that you can get
ahol d of them so you can --

MR AUSTIN. If it's your inclination not to
I ncl ude thenf

THE COURT: Well, everything starts with
rel evancy. Putting aside whether the probative value is
substantially outwei ghed by undue prejudice or any other
of the 352 factors including but not limted to

cunul ati veness, as | read these judgnents, M. Ceraci is
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not barred fromtrying to obtain whatever perm ssion he
woul d need or anybody would need from operating a
marijuana di spensary. And | thought that was your

t heory at one point.

And if that were your theory, |I'mnot seeing
anything, well, inside the four corners of these
judgnents that prohibit M. Geraci from for exanple,
doi ng the deal that he had proposed to do with
M. Cotton.

MR. AUSTIN. | think there was a change in the
l aw, which would -- would change that. But I'mwlling
to not argue the matter if your Honor is inclined not to
include it. W can just -- we can forget about it.

THE COURT: Al right. Wll, then, [l
sustain the objections and not take judicial notice of
M. Geraci's two prior judgnents.

| also am m ndful of the evidence that the jury
has heard evidence to the effect that M. Geraci was a
defendant in two civil judgnents where sone injunctions
were issued and M. Cotton, | think I heard, was a
defendant in a civil case in which a Court issued an
I njunction.

So the jury has heard evidence of that part of
each of your respective clients' history.

Al right. So that conpletes all of the
evi dence.

Now, let's talk about notions. Let's start

wth Defendant's notion to Plaintiff's case in chief.
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Do you have a notion directed towards Plaintiff's case
in chief?

MR. AUSTIN. | was starting to prepare a notion
for nonsuit, but I do not have one conpl et ed.

THE COURT: Well, let's not worry about whet her
it'"s inwiting or not. But do you have a notion for
nonsuit you'd like to bring against Plaintiff's case?

MR AUSTI N Yes, your Honor.

Plaintiff has not proven that there even is a
contract, and they certainly can't neet the barrier of
showi ng a neeting of the mnds. Their entire case is
based of f that Novenber 2nd docunent, and | feel the
facts have established that that is not a fully
Integrated contract. That is not a contract at all.
It's -- it's an agreenent. |[It's an acknow edgnent of a
recei pt of a part of a down deposit.

THE COURT: Al right. Just give ne one
nonent .

All right. The response fromPlaintiff's side?

MR. VEINSTEIN. | believe evidence has been
submtted that would be sufficient to sustain that a
contract was fornmed, a witten contract, and that a
neeting of the mnds was obtained. And that's what the
jury is here to decide. You know, they can argue the
evi dence the way they want to argue it at the tine of
cl osi ng, but we presented evidence of an agreenent that
was signed, that has all the essential terns of a

real estate deal, according to the law, and we have
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M. Geraci's testinony about their neeting when it was
signed. That's sufficient to go to the jury on whether
there's been a contract.

THE COURT: The notion is denied. The Court is
satisfied that Plaintiff has introduced or made a prinma
facie show ng on each of the elenments on which Plaintiff
bears the burden of proof for its two contract clains,
mai nly breach of witten contract 303, CACI 303, and
breach of the inplied covenants for good faith and fair
deal ing, which is CAC 325.

Now, | et nme enphasize. Al |I'msaying is that
there is enough evidence before the jury that could, not
will, but could enable the jury to return a verdict on
those clains. Wether the jury does so or not is why we
have a jury.

So now, let ne go to Plaintiff's side. Do you
have any notion directed towards Cross-conplainant's
cl ai nf

THE WTNESS: Yes. W have notions for
directed verdict. And the first one, | think we have it
prepared in witing.

THE COURT: If you can file that with ny deputy
and provide a copy to opposing counsel .

This is technically Cross-Defendant's notion?

MR. VEINSTEIN: Cross-Defendant Geraci's notion
for a directed verdict.

So the witten notion really is, to cite the

law, as it relates to the contract claim [|'l|l speak to
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that first. And then I'mgoing to bring a notion wth
respect to the court clainms, which is based on different

grounds. But it would be a notion for a directed

verdi ct.

May | go ahead?

THE COURT: You bet.

MR. VEINSTEIN. Al right. So there are
conpeting contracts, if you wll, in this case. MW

client contends that the witten agreenent was entered
Into between the parties on Novenber 2nd, 2016.

M. Cotton has contended and it's becone clear
through his testinony that the parties he says agreed on
ternms but that it was the understanding of the parties
that there would not be a binding agreenent unless and
until it was reduced to a witing and signed by both
parti es.

That raises two issues. One is under the Beck
case, which is cited in our brief, if the intention of
the parties was to not have a binding agreenent until it
was reduced to witing and signed, that never happened
and there's no -- there's no binding contract that was
ever formed. That's nunber one.

The flip side of that is if under sone
theory -- and | don't see any other one that's
consistent with the evidence, because the evidence
presented was pretty clear by M. Cotton as to what he
bel i eves happened -- it would be an oral agreenent for

t he purchase of property that would be barred by the
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statute of frauds.

But the primary argunent is that under his
testinony, he's essentially alleged and provi ded
evi dence of the fact that they never entered into a
bi ndi ng agreenent. That's been his contention, and
that's what he testified to on nultiple occasions under
examnation. So that's the primary basis for the
contract notion.

There's a secondary argunent based on the
damages, which | think I'll address in connection with
the tort notion.

THE COURT: All right.

MR, VEEINSTEIN. Al right.

THE COURT: That's fine.

MR, VEINSTEIN. Shall | nove to -- do you want
to hear the tort notion first?

THE COURT: Let's resolve the contract claim
first. So your theory in contract is what, Counsel?
Your turn.

MR, AUSTIN. M. Winstein -- oh. It's ny
turn?

THE COURT: |I'msorry. No. You.

MR AUSTIN. Ckay.

THE COURT: But M. Cotton's cross claimfor a
breach of contract against M. Geraci is what?

MR. AUSTIN. That they entered into an oral
agreenent. It was intended to be binding. Al the

ternms were included. And the realty is M. Ceraci just
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strung M. Cotton along for several nonths indicating
that, yeah, we're going to go forward with this, we're
going to do it. And it was M. Cotton's understanding
the whole tine that the terns that they agreed on were
going to be reduced to witing and -- and --

THE REPORTER: Couldn't hear. Again, for the
reporter, please.

MR. AUSTIN. So all the terns were -- were
oral. But everything was included. It was -- it was an
integrated oral agreenent. And | knowit's for the sale
of property. So there is a statute and fraud issue.

But M. Geraci was fraudul ently | eading him al ong,
maki ng prom ses, and just not delivering.

THE COURT: Al right. The Court heard
references both on direct and cross-exam nation of
M. Cotton to a joint venture.

MR. AUSTIN. Yes. It was his understanding
that he was going to be essentially a partner. Al beit a
very small sliver. But that's where the equity stake
cones in.

And even a 10 percent share makes him
essentially a general partner or a joint venture. And |
think joint venture is the nost appropriate term nol ogy.

THE COURT: Al right.

MR. VI NSTEIN:  Your Honor, nmay | address those
poi nts.

THE COURT: Absol utely.

MR VEINSTEIN. Al right. First, M. --
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M. Austin has argued that the testinony was that they
entered into an oral agreenment -- or an agreenent that
was intended to be binding. That wasn't the testinony.
The testinony of M. Cotton on the four or five
occasions was it wasn't intended to be binding unless
and until it was witten to -- put into witing and
signed by the parties.

So that means it's not -- under that theory, he
can't have a binding agreenent, under the Beck case.
And the distinction is whether there's a factual dispute
as to what the intention of the parties were in terns of
reducing it to witing. M client says that wasn't the
agreenent at all. But M. Cotton has been clear on what
the theory is. That's nunber one.

As for the joint venture, | don't think that is
I nplicated by the first argunment. But | think what the
Court is driving on on the joint venture is if there's a
theory -- evidence to support sone type of binding
agreenent, is there a statute of frauds issue because

there was this alleged joint venture.

There has been -- other than using the words
"joint venture," there has been nothing alleged -- or
|'msorry -- no testinony about any obligations that

M. Cotton was going to be bound to in connection with
the operation of the business. |In fact, he said clearly
he had no interest in the operation. He was just

| ooking for a revenue stream

So they can call it the joint venture. The
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joint venture is two people com ng together like a
partnership to work and share a profit.

MR TOOTHACRE: O loss. O loss. His claim
Is sinply | agree -- as part of the purchase, | agree to
get 10 percent ownership interest, which would be
passive. kay. He's not obligated to do anything |ike
you would in a classic joint venture.

So there is -- the words M. Cotton certainly
testified that -- he used the words "joint venture" in
communi cation with M. Ceraci, even though there's not a
single witten docunent that has those words in it.

But what he's described isn't a joint venture.
So if the Court is |ooking at whether the -- you know,
assum ng there was an agreenent in the first place,
whet her the joint venture would be sonething that
naturally woul d be the subject of a separate agreenent,
therefore not subject to the statute of frauds, | think
that failed because there's no evidence to actually
support an actual joint venture.

And, in fact, the testinony has been clear it
was all part of what he was going to get for giving up
his property. He wasn't going to be involved in the
busi ness.

So | don't think the evidence woul d support
that kind of a finding or argunent. Thank you.

THE COURT: Final coments.

MR AUSTIN. On the joint venture, whether he

was going to be a part of operations isn't -- isn't the
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determ ning factor. There were many di scussi ons about,
you know, brandi ng and worki ng together and essentially
doi ng sone marketing of his 151 Farns.

And if you |l ook at even the first page on
Exhi bit 5, nine text nmessages down, the third from
M. Geraci is if we can get this through, that should
work as a great asset to the business. There's other
| anguage about, like, let's do this. W are going to
make a | ot of noney together, throughout their text
nmessages. It's clear that the course of their
conversation indicated there was going to be sone degree
of working together. So --

MR. VI NSTEIN:  Your Honor, one quick point on
that, if | my.

THE COURT:. Sure.

MR. VEINSTEIN:. The text messages -- the text
nmessages that have been referred to was a di scussion
about the possibility of M. Cotton supplying product to
the business. That's it. Wich he testified would
be -- wasn't part of the deal because he wasn't going to
have an interest in operating the dispensary or running
the dispensary. It's no different than any ot her
potential, if you will, business opportunity. And the
comment about meking sone noney if we do thisis -- is a
reference to the deal. It's sort of a circular thing.
There's nothing explicit about any -- any evidence to
support that they had sonme deal to work together to

split the profit and | osses of the business.
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THE COURT: Al right. |If the evidence had
ended as of yesterday, we would be having a very
different discussion than | expect we'll have this
nmor ni ng.

As of this time yesterday, | understood
Plaintiff's theory in the case. But | was not clear on
what Plaintiff's (sic) theory was.

From M. Geraci's perspective, this was a
strai ght-on purchase of real estate, which requires a
witing. Now, | agree with the defense -- well, let ne
back up.

| disagree with the defendant's position
that -- well, let nme rephrase that.

| agree with the proposition that the
t hree-sent ence paragraph -- three-sentence contract on
Novenber 2 was not an integrated contract. | do think,
t hough, that there's enough there that a jury could
return a verdict in favor of M. Ceraci on his breach of
contract claim given his theory.

Now, today, we heard evidence of a joint
venture, the terns of which are not entirely clear to
the Court. But, folks, if the Court of Appeal were
| ooking at this record, I'mof the view that they would
see enough that would allow M. Cotton's theory, based
upon an oral joint venture agreenment to go to the jury,
whi ch does not require a witing for himto contribute
his property to what he's characterizing as a venture.

There's nore the Court could say, but that may
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sound like I'mcomenting on the wei ght of the evidence,
and it's not my prerogative to comment on the wei ght of
t he evi dence.

MR VEINSTEIN. My | ask --

THE COURT: | do think -- no, Counsel. |'ve
hear d.

| think there's enough, given what | now
under stand cross-conplainant's theory to be, for himto
survive a notion for -- | thought it was actually
nonsuit. You called it a directed verdict -- and all ow
the contract claimto go to the jury.

Li ke I commented when | was denyi ng Defendant's
notion, the plaintiff's clains, | have no i dea whet her
the jury mght find that there's enough to return a
verdict in favor of M. Cotton on his contract claim
However, there appears to be enough of a foundation in
t he evidence that would support one, in contract.

So that part of Cross-Defendant's notion w |
be deni ed.

Now, let's go to the tort clains.

MR VEI NSTEIN:  Thank you, your Honor. So
the -- I"'mstill not sure |'ve heard what the all eged
fal se representations are.

THE COURT: You know what, let ne just -- |
agree. Now, let ne go over here. Well, | better let
you make your record, because | have some reservations
too. But --

MR. VWEINSTEIN. | don't see any sufficient
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evidence of -- that's been put forth for a prima facie
case of intentional or negligent msrepresentations or
even false promse in the testinony we heard. And
that -- and then evidence that it was sonehow relied
upon and caused damage, because the second part of the
notion is | haven't heard any evidence of legally
sufficient danages. There's been no evi dence of any
di rect out-of -pocket | oss.

There's been sone testinony that M. Cotton
believed that there were -- you know, there would be
| ost profits, if you will. But under Sargon, | don't
think there's any foundati on or support for that
opi ni on.

On cross, we elicit the fact that there's
really no basis for saying that he was going to nake
billions of dollars or he would have | ost nobney on a
di spensary that had never even opened and w t hout any
I nformati on about any simlar dispensaries and their
operation and what they have done that m ght support
what an expert mght testify to support sone kind of
| ost profit analysis.

And, certainly, no evidence of -- you know, |
don't know how you get past the fact that he woul d have
to prove under his theory that I think that a CUP woul d
have been gotten. And | don't think he's presented any
evi dence of that. And the evidence that's been
submtted as to fair market value or value of the

property, which were -- which was elicited, which both
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I nvol ved time periods before the deal was nade don't
have anything to do wth the value of the property with
a potential conditional use permt which had not been
achi eved but was only a possibility in the future.

So | just don't think there's any connection
bet ween any testinony about m srepresentations and any
| egal |y sufficient danages that were caused by it. And
that's -- that's the essence of ny argunent as to the
tort clains.

| would also say that I'm-- and this is not to
go back to the contract claim But we said | would
address damages at one tine. | don't understand the
damage theory on the breach of contract claimeven
because the instructions -- and we'll obviously be going
t hrough those -- tal k about -- you know, there are
specific instructions on the sale of property and the
seller's remedy and the buyer's renmedy. There's been no
evi dence to support the types of things you would have
to establish for those danages.

And we've not sought those damages. So we
haven't put on any expert testinony about that. W just
have asked for reliance danages.

THE COURT: | got you.

MR. VEINSTEIN. So those are ny argunents, your

Honor .

THE COURT: Al right. So let ne go to --

MR VEINSTEIN. One nore point. And certainly
no evidence sufficient to support any kind of -- well,
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punitive damage claim| guess would rest on the finding.
So I'lIl wthdraw that.

THE COURT: Yeah. So what is the specific
m srepresentation or msrepresentations, plural, that
you're relying upon?

MR. AUSTIN. They're contained within the
emai |l s the text nessages that have been subm tted.
Li ke, there's one fromDarryl -- like -- this is in
Exhibit 5, February 27th.

THE COURT: O 20177

MR. AUSTIN. O 2017, yes.

So there's a continued course of conduct of
m srepresentation where M. Geraci 1s saying that, yes,
like, I"mhaving her rewite it now, in reference to
G na drafting the contract. So he believes
everything -- he's led to believe everything is noving
along. And it's just a continuous set of
m srepresent ati ons.

He even tells Darryl Gna Austin is there, in

reference to -- to this speaking engagenent. She has on
ared jacket. |If you want to have a conversation wth
her .

From M. Cotton's perspective, it only makes
sense that, you know, he feels their oral agreement from
Novenber 2nd is being pursued.

THE COURT: Al right. Let nme -- | understand
M. Cotton's view on himbeing strung al ong by

M. Geraci. But your theory is that there was an ora
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agreenent, which was entered into when? On or before
the 11/2/ 2016 witten agreenent?

MR AUSTIN  Yes.

THE COURT: O does it coincide with that?

MR. AUSTIN. | think Novenber 2nd is when they
officially had, you know, essentially their neeting of
t he m nds.

THE COURT: Al right. So m srepresentation or
fal se prom se contenpl ates that whatever statenent
M. Geraci allegedly made that's fraudulent in nature
I nduced M. Cotton to enter into sonething or to do
something. And | think what you're saying, your theory
Is that he was induced to enter into this oral agreenent
to becone joint ventures. And that occurred on or about
Novenber 2 of 2016.

So what m srepresentation or false promse, if
any, did M. Geraci make that induced M. Cotton to
enter into this oral joint venture agreenent?

MR AUSTIN. It was all the terns that he had
prom sed him You know, M. CGeraci is a very
sophi sticated -- and he was nmaking a ot of promi ses to
Darryl about how successful it's going to be, how nuch
I nfl uence he had, how we had this team assenbl ed. And
he was going it get the CUP in there and how he was
going to give Darryl the 10 percent equity stake, the
m ni mrum paynments per nonth. Everything that he prom sed
hi mwas to induce.

THE COURT: Let nme just stop you there for one
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nmonment here.

Al right. So you identified a nunber of
statenents. The only one of which, if there's evidence
to support it, that mght formthe basis of a fraud
theory, the representation that M. Geraci was
sophisticated. He is. The representation that he has
I nfluence. He does. The representation that he woul d
assenble a team He did. The representation that he
would go in there to obtain the CUP. He nmde, fromthe
Court's perspective, substantial, if not overwhel mng
efforts to try to secure the CUP.

Now, he may have all kinds of notivations to do
this, but he did -- or let me put it this way -- there's
no evidence to con -- fromny perspective, no evidence
to contradict the reasonabl eness of those
representations.

Now, let's get to your representation that he
said M. Cotton would get a 10 percent equity stake with
m ni mum paynments per nonth.

Wio testified to that?

MR AUSTIN. M. Cotton.

THE COURT: Al right. Let ne stop you there.
Let ne go back to the plaintiff/Cross-Defendant side.

MR VEEINSTEIN. So --

THE COURT: The only thing you need to focus

MR. VEINSTEIN: Right.
THE COURT: -- is evidence of whether
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M. Geraci made the statenent that M. Cotton woul d get
a 10 percent stake in what they're characterizing as an
oral joint venture.

MR VEINSTEIN. Al right. So that's a --
there was -- there was testinony by M. Cotton that
that's what they discussed. M. Geraci has denied that.
But for purposes of this notion, we rely on M. Cotton's
testi nony.

It's -- ultimately, you can't have a fraud
claimthat's based on nere nonperformance of the
representation. Qherw se, every contract claim
di spute over a contract, would be a tort claim And
there -- there has to be -- the -- | suppose that the --
there's nothing in -- there's no witten representation,
obvi ousl y, because they cane in docunents that
M. Cotton prepared that M. Geraci undispute --

I ndi sputably didn't sign. So those representations in
the witten docunents can't be attributed to him

So what he's really saying is he prom sed to

sign an agreenent containing these ternms and he never

did. That -- that -- | don't believe can convert a
contract claimto a tort claim | don't believe it's
sufficient.

| know there's -- the Tenzer versus Superscope

case is the one that cones to m nd.
THE COURT: Well, I'mnot so concerned about
this because | do not consider the 11/2/16 agreenent to

be an agreenent.

Page 88
www.aptusCR.com


Lori
Highlight


© 00 N o o M W DN P

N NN NN NNMNNMNRRRRRRER R R R R
0 N o OO DN WNREPR O © 0 ~N O O M w N kL O

Transcript of Proceedings Geraci vs. Cotton, et al.

Al right. Well, | appreciate your candor,
Counsel. Al right. Based upon that evidence, the
Court denies the notions to dismss Plaintiff's clains
in fraud. However, that still gets us down to the issue
of damages.

And | et nme go back to Cross-conplainant's
counsel. What's your theory in danages?

MR. AUSTIN. Well, his -- his expectation was
to be getting a mnimumof $10,000 a nonth, and the CUP
| asts 10 years. So that would be a mnimum And with
the 10 percent equity stake, like, if the business was
doi ng exceptionally well, it would be nore than that.
And but -- but for the process taking so long, it's
al nost certain that that CUP woul d have been acquired.
And M. Cotton has asserted nmany concerns throughout
this litigation that M. Geraci had an incentive to
prevent the CUP fromgoing through. | think it's
certainly clear wwth his teamthat they could have
gotten this done nuch faster.

There's only 36 of these CUPs in San D ego.

THE COURT: Well, counsel -- but, Counsel, |et
me stop you, because |I'mtrying to understand your
t heory i n damages.

MR, AUSTIN.  Ckay.

THE COURT: So beyond the 10 percent -- well,
anyt hi ng el se, Counsel ?

MR. AUSTIN. M. -- M. Cotton has had to sel

off his interest in the property, and | don't know if
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It's too late to enter any of that into evidence.

THE COURT: The evidence is closed.

MR AUSTIN  Yeah.

THE COURT: So even though it m ght have been
I ntroduced, your side chose not to do so. So --
all right.

MR AUSTIN  But --

THE COURT: |'msorry?

MR. AUSTIN. But assum ng $10, 000 a nonth,
that's $120, 000 --

THE COURT: What's the evidence to support
t hat ?

MR. AUSTIN. The witings, the service
agreenent, the nmenorandum of understanding. And -- oh.
Al so, there was an email from M. Ceraci to Darryl
Cotton saying, oh, ny guy, Matt, says $10,000 a nonth
m ght be difficult to reach for the first six nonths.
Can we do 5,000 i nstead.

THE COURT: Al right. So what's the evidence?
And that's what | keep com ng back to. Wat's the
evi dence to support when that was supposed to begin?

MR. AUSTIN. | think as soon as -- as soon as
t he di spensary opened and -- and once all the building
was conpl et e.

THE COURT: But who testified to when the
di spensary woul d reasonably be opened?

MR AUSTIN. | don't think that was testified

to.
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THE COURT: |'msorry?

MR. AUSTIN. | don't believe that was testified
to.

THE COURT: Well, so then we don't have
evidence of it, at |least not a foundation of a start
date. So how long was this revenue stream supposed to
go on?

MR AUSTIN.  Well, presumably, the life span of
a CUP is 10 years. And they could be renewed.

THE COURT: Did sonebody testify to the life
span of a CUP?

MR. AUSTIN. | believe M. Cotton did.

THE COURT: Al right. Al right. Let nme go
back to you, Counsel

MR. WEINSTEIN. First of all, why -- |'m not
saying M. Cotton didn't testify to that. | don't
remenber himtestifying to that. But neverthel ess, they
still have -- there's no evidence that the CUP woul d
ever have been obt ai ned.

THE COURT: Well, on that subject, there is
evi dence from M. Bartell --

MR. VEINSTEIN. Right.

THE COURT: They can rely upon your w tnesses'
testinony as well.

MR VEEINSTEIN. So --

THE COURT: M. Bartell made an awful good
w tness and all but said that instead of being 19 for
20, he woul d have been 20 for 20 but for M. Cotton's
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i nterference.

MR. VEINSTEIN. So --

THE COURT: In fact, | think you may have
elicited it.

MR. VEEINSTEIN. | did.

THE COURT: Counsel, you may have. |'m not
pi cking on you, but that's what | seemto recall to be
the up -- so there's evidence, | think, that it's nore
probabl e than not that a CUP had been issued and the
di spensary opened.

MR, VEINSTEIN:. Had M. Cotton not interfered.

THE COURT: Right.

MR. VEINSTEIN. So what M. Cotton is saying
|'ve put on evidence that the CUP woul d have been
granted had | not interfered. But there's no evidence
fromhis side that he wouldn't have interfered the way
he did. | don't think he can -- we have an argunent
that there's been an excuse of performance, but he
doesn't have an argunent that getting the CUP was
excused.

It's -- so --

THE COURT: | think, though, what |'m heari ng
is that he thought he had a deal involving a joint
venture, M. GCeraci refused to nenorialize it in that
form And | understand why M. Geraci chose not to do
so. | understand your theory of the case.

But what you're calling interference was --

MR, VEINSTEIN:. So how -- how does -- what
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evidence is there of what the damages woul d have been?

THE COURT: Well, Counsel, all is not |ost yet
fromyour side. The nost that |'mhearing -- well,
first of all, I'mnot persuaded that there is a rational
foundation in the evidence to support a lot of profits
claimby M. Cotton. There's just too many vari abl es
that the jury couldn't possibly -- that are not before
the jury that would prevent themfromreturning a
verdict on lost profits.

So what you may be down to is, nunber one, a
nom nal case of danmmges, and perhaps sonet hi ng neasured
by this 10 percent equity stake that there is evidence
of .

| nmean, | know that there are a | ot of
I nferences to be drawn. | have to be very careful that
| don't dism ss sonething where there is sonme foundation
In the evidence that m ght support an award.

Now, fol ks, your guess is as good as mne as to
what the jury is going to do with this. But all of
this, | would expect, will beconme the subject of post
trial notions dependi ng upon what the jury does. And
' m not going to be shy taking another |ook at this
dependi ng upon what the jury does. That's not to
suggest that |'m going to second-guess -- second-guess
the jury. But it's a lot easier to |let the juror speak
and then we all revisit this topic a second tine.

For exanple -- for exanple -- and |'m not

trying to pick on the plaintiff -- well, the
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cross-defendant's side.

But you want ne to dismss one, if not all of
the cross clains by M. Cotton. Wat if, for exanple,
the jury denied -- the Court denies that notion but the
jury ultimately finds in favor of M. Geraci on
everything. It doesn't sound like there's nmuch roomfor
an appeal, does it?

MR VEINSTEIN. |'mnot -- | guess | didn't
follow 1'll admt it. So if you --

THE COURT: We need to take a lunch. [Is that
correct at some point, don't we, Counsel?

Al'l right. Now, what |'m saying -- just
refl ect upon this, because we are going to stop in just
a fewmnutes. |If the Court denies the notions by
Cross-Defendant and let's the jury decide and the jury

ultimately decides in favor of M. Ceraci on

everything --
MR. VEINSTEIN. | get that.
THE COURT: ~-- all right. Wat's left, if

anything, for M. Cotton to conpl ain about?

Now, let me | ook over towards M. Cotton's
side. |I'mnot predicting that M. Geraci is going to
W n on everything, but it's a lot safer to let the jury
decide in the first instance, if there is a risk that |
woul d be making a m stake by granting the notion and not
letting the jury decide it. And | expect no matter what
| do, the loser in this -- and there will be a | oser --

Is going to file an appeal .
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So part of what | need to take into
consideration is how the Court of Appeal who is going to
have a lot nore tinme to ook at the record than | do is
going to evaluate the decisions we make before the jury
gets the case.

So what | --

MR. VEINSTEIN. My | have one comment, though,
because | understand --

THE COURT: Sure.

MR. VWEINSTEIN. | nean, |'ve heard that
argunent before in cases |'ve tried. And | understand
the practical nature of that. There's alimt to the
Court's wllingness and practicality of being a
gat ekeeper, so to speak.

But the -- | still have not yet heard what the
evi dence is of causation of those damages, who testified
that -- that those damages woul d have occurred? It
woul d have occurred --

THE COURT: Well, what danages are you

referring to now?

MR VEINSTEIN. The -- I'msorry.
Cross-conpl ai nant' s damages.
THE COURT: | know. But are we tal king about

t he neasure of the 10 percent equity stake?

MR VEINSTEIN. Well, the 10 percent equity
stake, | think there's no basis for that because what
does that nean? It neans you have a 10 percent

ownership interest, according to the testinony, in this
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enterprise that nobody knows what its value is going to
be.

THE COURT: Let nme step back. You raised a
good point. In and of itself, | tend to agree with what
counsel is saying. But you said sonething about $10, 000
per nont h?

MR. AUSTIN. Yes. So it comes up nultiple
times. It's a 10 percent equity stake but also a
m ni rum 10, 000-dol | ar-a-nonth paynent. Actually, it
suggest s | anguage whi chever is greater. So
theoretically, it could be nore than $10,000 a nont h.
And sonme of these principals make, like, $80,000 a day.
| know I didn't introduce that evidence through an

expert.

MR. VEINSTEIN.  Still --

THE COURT: In sone respects --

MR. VEINSTEIN. | nean, you still have to have
a dispensary. It has to start at sone tinme. There has

to be nmoney to nmake the paynments. There's no evidence
that any of that would have occurred. They have put no
evi dence in of that.

THE COURT: Here's what we're going to do. You
may be right, Counsel. | mean, folks, I'mnot trying to
arbitrarily end your case. But it is your obligation to
give the jury enough evidence that they can rationally
return a verdict in accordance with your theory.

And if | can't nmake an initial finding that

there's a prima facie show ng of evidence in the record,
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then | have to grant the notion. |'mnot weighing
anyt hi ng.

These are good issues that the other side is
rai sing.

So what we're going to do, we're going to end a
little earlier. 1'mgoing to reflect upon it over
lunch. And it's possible that I'Il still remain

inclined to deny the notion. But that will not
necessarily stop us fromhaving a very candi d di scussion
on t he damages.

And | remain of the viewthat M. Cotton's side
I's going to have an uphill battle to persuade the Court
to give a loss of profits instruction.

Now, | don't know how, if at all, that's
connected to his theory that he was entitled to a 10
percent equity stake neasured at the rate of $10, 000 or
so per nonth. | don't know how those will be
reconci |l ed.

But | need to think about this a little further
before | make the final decision.

So why don't we do this. W're going to need a
fair amount of tinme this afternoon in any event. Let's
stop alittle early now And then I'mgoing to ask
everyone to get back by call it 1:20 or so. 1'Il take
t he bench as soon as | can. Hopefully, before 1:30.

But we'll try to resunme at 1:20 or so, finalize the
notion, which we're down to Cross-conplainant's

notion -- or I'msorry -- Cross-Defendant's notion
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agai nst the cross-conplainant. And it's really down now
to fraud.

And then we'll go into the jury instructions
and finalize the verdict form Cearly, the verdict
form-- well, the verdict formcould | ook very
differently than it was when | sent it to you a couple
of days ago.

So we'll be in recess now until about 1:20.

MR. VEI NSTEIN:  Thank you, your Honor.

MR. TOOTHACRE: Thank you, your Honor.

(Lunch recess from11:36 a.m to 1:22 p.m)

THE COURT: Al right.

MR. TOOTHACRE: Afternoon, your Honor.

THE COURT: | got caught up with one of ny
col | eagues, which is why I"mrunning a few m nutes |ate.

Ckay. Wiy don't we just make a quick note of
sonet hi ng here.

kay. When we left off, the Court had heard
argunments on Cross-Defendant’'s notion for nonsuit or
directed verdict on Cross-conplainant's clains for
f raud.

Here's what I'"minclined to do. And I'Il give
each of you one | ast opportunity to weigh in if you'd
li ke.

The Court is inclined to grant in part and deny
in part that notion. To deny the notion and dismss the
underlying clains for intentional m srepresentation,

fal se prom se, and negative m srepresentation.
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To grant the notion and dismss the clains for
mal i ce, fraud, and oppression -- or oppression, which
may formthe predicate for punitive damages.

Though | amof the view that there is enough
evidence in the record to support a finding on one or
nore of those underlying clains, | am not persuaded that
there's enough evidence that woul d support a finding by
cl ear and convi nci ng evidence that M. Geraci involved
in malice, fraud, or oppression that would support a
claimfor punitive damages.

Now, I"'mstill not clear on how, if at all, the
Court shoul d address the argunents nade by
Cross- Def endant on Cross-conplainant's theory of
damages. What |'mgoing to do is to address that when
we get into the jury instructions. There may be sone
limtations based upon the | ack of evidence of the
nat ure and scope of damages Cross-conpl ai nant nmay be
allowed to ask the jury to award. |In fact, | expect
there will be.

But I'mnot sure howto define themat this
point. It seens reasonable that the Court do so, if at
all, in context of the jury instructions.

So nobody is getting everything you want. Each
of you are getting a little bit. But, again, | am
limted by what the Court can or should do based on the
evi dence in the record.

So let me go to noving party comrents.

MR. VEINSTEIN. Yes. And | understand the
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Court's tentative, what it's inclined to do.

| just want to add a couple of argunents for
the record, at |east.

As to damages, | want to additional say that I
think that based on the evidence presented, damages are
too speculative to go to the jury. And what's
different -- what | didn't nention earlier, which |'m
going to bring up nowis -- M. Cotton -- first of all,
the theory of damages has been sort of a tar baby in the
case. |I'mhaving a hard tine followi ng that theory as
It's changed, and theory of liability has sort of
changed over tine.

But what was clear in the testinony of
M. Cotton as to what he clains the agreenent was is he
says the parties agree to put down in -- to reduce to
witing the ternms and conditions that were in the two
wor ki ng docunents that he submtted to M. Geraci on
Sept enber 24t h, 2016.

And those were Exhibits 10 and 11. One was
call ed a services agreenent, and one was called a
menor andum of under st andi ng.

Now, as | understood the Court's discussion
this norning, it was sort of based on the sliver of the
fact that the alleged agreenment or what M. Cotton is
al l eging was agreed to included
a 10, 000-dol | ar - per-nmont h guaranteed paynent. So it's
one thing to calculate net profits, which the Court

recogni zed was really difficult and specul ative, but,
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you know, $10, 000 guaranteed m ni mum paynments is a fixed
nunber irrespective of what the net profits are, in
theory, at |east.

| went back and | ooked at Exhibit 10 and
Exhi bit 11, which is the clainmed agreenent -- or what
was to be in the clained agreenent. There was no
menti on of a 10, 000-dol | ar guaranteed m ni nrum paynent in
t hose docunents. There's a nention of a 10 percent
interest -- a 10 percent of net profit interest. But no
mention -- can | bring up Exhibit 11? |Is that
all right?

THE COURT: | don't care. That's fine. O |
can just reach for it.

MR. VEINSTEIN: That's fine.

THE COURT: Let ne see here. You said
Exhibit 11, Counsel ?

MR. VEINSTEIN. Yes. 10 and 11, but 11 is the
one | want to focus on.

THE COURT: But, Counsel, let nme -- before we
invest this time -- and I'Il look at it. But let's
assune that there is little, if not anything, involving
the testinony that M. Cotton has now presided --
presented in the docunments. Wuldn't there still be
evidence in the record to support his clain? Mybe not
credibility evidence, fromyour side's perspective. |
got cha.

But wouldn't there still be evidence in the

record? And that's where | have limtations.
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MR. VEINSTEIN. | understand because there's
been, | woul d argue, inconsistent testinony, then, that
| can argue to a jury. And | do appreciate that. But |
wanted -- | had not brought that to the Court's
attention. And since the sliver was on this -- there's
at | east certainty when there's a guaranteed anount, you
know. Wen it's only net profits, it's conpletely -- 10
percent net profits is conpletely speculative. But I
appreciate the Court's comrent that, well, he can
present inconsistent testinony. | can argue it and say
consistent. And | can win or |ose that argunent.

But | wanted to at |east put that on the
record.

THE COURT: Do you still want nme to | ook at
Exhi bit 11, though?

MR. VWEINSTEIN: It would just nake nme nore
assured. It's paragraph 5 on Exhibit 11.

THE COURT: Exhibit 11 did not find its way
into ny notebook.

MR VEEI NSTEIN: Ckay. Because it was added --

THE COURT: Does that not surprise you,
Counsel. Isn't that the way things have worked in this
trial. That nay be one that you added.

MR VEINSTEIN. It was.

THE COURT: Ckay. Can you provide that to ny
deputy, please.

MR. VWEINSTEIN:. | know it nade it into the

W t ness exhibit.
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THE CLERK: That's ny fault. Sorry.

MR. VEINSTEIN. | prefer to blane ny coll eague.

THE COURT: The paragraph again?

MR. WEINSTEIN. Five. 1It's on the second page,
if my menory is correct. Now |l don't have one in front
of ne.

THE COURT: And remnd ne. This is sonething
that -- who sent this to who?

MR. VEINSTEIN. This was one of the two
docunents that there's been testinony was sent on
Sept enber 26th of the working docunents drafted by
M. CGeraci -- M. Cotton on Septenber -- he sent it to
M. Geraci on Septenber 26th. He's testified that the
agreenent, the terns they agreed to, as of Novenber --
as of Novenber 2nd, 2016, were the terns and conditions
t hat were enconpassed in these working docunents that he
then said G na Austin was supposed to reduce to a
witing to be signed by the parties.

But paragraph 5 of the MU tal ks about a
nonthly 10 percent of the dispensary's net profits.
There's no nention in that MOU of any guaranteed paynent
of $10,000 under it. There's no nention of that in
the -- in the service agreenment, which is Exhibit 10.

So he had split the -- split -- his proposal split
things in two docunents that he sent to M. Ceraci.

THE COURT: Al right. Anything else, Counsel?

MR. VEINSTEIN. Yes. The -- yes, for the

record. It's, again, back in his testinony, it's hard
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to understand what is alleged to be the JVA. And in
these two docunents. And the reason that's inportant is
that we -- | believe we still have a statute of frauds

I ssue. And |let nme explain why.

Because what the Court -- as | understand what
the Court is saying is, well, if there's a claimthat
there was an oral -- breach of an oral joint venture

agreenment, that wouldn't have to be in witing because
it could be the subject of -- the factors is it could be
the subject of a separate agreenent. But you woul d
still have to have a witing of the essential terns of

t he purchase of the sale of real property. That woul d
still have to be in witing to satisfy the statute of
frauds as to the purchase and sale of the agreenent.

Now, those -- those ternms that were in witing
are in the signed Novenber 2nd, 2016 docunent t hat
M. Geraci says was the agreenent between the parties.
But M. Cotton's theory is that that was not even an
agreenent. It was nerely a -- a receipt.

And so |I'mnot sure how he can argue that it
was a receipt, contend it was a receipt only and not
part of the agreenent, which was really reflected in
t hese two docunents and then satisfy the statute of
frauds with respect to the purchase and sale of the
property, because he's relying on it for his agreenent
on the oral agreenent to the terns in these two worKking
docunments that were to be later reduced to a witing.

So |l still think that there's a statute of
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frauds argunment based on that.

Finally, the Court has indicated that the
contract is not integrated. And | understand the
Court's ruling in that regard. But even if the contract
Is not fully integrated, there still can't be oral or
pri or contenporaneous evidence of terns that are
contradictory to the -- to the agreenent. And we still
have this issue of oral or prior contenporaneous terns
50 -- 50, 000-dol I ar nonrefundabl e deposit as opposed to
a 10 percent nonrefundabl e deposit as a perfect exanple.
And so that may have to be addressed in the jury
I nstructions.

But the point is even if it's not fully
Integrated, there's still an issue, | believe, as to
what evi dence could be argued as part of the agreenent
because | don't believe it could be -- you could have
different ternms, if M. Cotton is relying on the
Novenber 2nd witten agreenent at all, which he doesn't
appear to be.

So | hope that wasn't too circular. But the
statute of frauds argunment is that he's -- he's saying
that's a receipt. So he has no witing that -- in his
view that states the essential terns of the purchase
agreenent. So that -- those are ny additional comments
that 1 wanted to make to the Court.

THE COURT: Thank you, Counsel.

Let me go back to the Defense/ Cross-conpl ai nant

side. Any additional comments?
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MR. AUSTIN. Well, in regards to the services
agreenent and it the nmenorandum of understandi ng, those
were the base proposals by M. Cotton. It also doesn't
mention an anount for the deposit, which they had | ater
agreed upon, which was supposed -- ny client says was
50,000. M. Geraci says it was 10,000. So those aren't
contained in there.

And in the email that sends the link to the
shared folder for those two agreenents, that's where
M. Cotton says let's -- you know, nmake any suggestions
or edits you want. So their discussions stay --
continue. And it's Novenber 2nd that they, you know,
cane to that final joint venture agreenent, as ny client
descri bes here.

And t he Novenber 2nd docunment that he brings
up, as soon as M. Cotton received that email, that's
when he's, like, just to be clear, in our final
agreenent, that 10 percent equity stake will be
i ncluded. Correct? To which M. Geraci alleges he
acci dental |y agreed.

So | think there's enough there to establish
the 10 percent equity stake.

THE COURT: Each of you have argunents that you
can pitch to the jury. Maybe sonme of themfromthe
Court's perspective are a little weightier than others.
It's not nmy prerogative to weigh in on that at this
time. But | do see the nore | reflect upon it -- and |

hear your respective argunents that there's a conflict
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in the evidence. But | -- | remain of the view, subject
to how we massage the instructions on damages, that
Plaintiff has introduced enough evidence on your fraud
claims. Not the malice, fraud, or oppression. The
Court confirms that. There wll not be a second phase
inthis trial. The jury will decide this case in one
phase, and that wll be it.

But the Court denies the notion to dism ss
Cross-conplainant's fraud cl ai is.

So, Counsel, let's nove to the jury
instructions. And then we'll -- the last thing we'll do
w il be the verdict forns.

MR. AUSTIN. On damages, |'mwondering if
attorneys' fees wll be appropriate. And one of the --
actually, the drafts from G na Austin, which --

THE COURT: May | stop you?

MR AUSTIN  Yes.

THE COURT: Jury fees, if at all, assum ng
there's a threshold case to award fees will be handl ed
in a post trial notion. The jury will not be asked to
eval uate attorneys' fees or even the threshold issue of
entitlement. The Court wll do that in post trial
nmot i on.

MR. AUSTIN.  Thank you.

THE COURT: Madam Deputy, may | ask that you
turn our projector on, please.

THE BAI LI FF:  Yes, your Honor.

THE COURT: What we're going to go through is
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the sanme set that we had emailed, | believe, to you
yesterday. Sonme of these won't need much, if any tine.
Sonme of themmght. Wat | want to enphasize, to the
extent that they have not been included in what | send
to you that you proposed, the Court wll not give -- for
what ever reason, the Court finds those instructions to
be objectionable. So you have that record. |If | didn't
tell you this, | want to nmake sure, though, that it's

I nperative and your responsibility to file your proposal
Instructions with the Court. |If you've done so, you've
got a record. But nerely emailing -- emailing themto

ny clerk is not sufficient. So please bear that in

m nd.

MR VEINSTEIN. So we still need to do that,
t hen?

THE COURT: Yes.

MR. VEINSTEIN.  Ckay.

THE COURT: And try to do so before Mnday at
9: 00.

Al'l right. So in the order that the Court wll
give them if at all, 5,000. Unless | give you any
I ndi cation otherwise, this is straight from CACl, folks.
| didn't nmake any editorial changes whatsoever. |f you
want to bring sonething up to ny attention, feel free to
do so.

All right. | added this. 5007, Ms. Berry was
a party at one point. She's no |onger a party.

Let me hear first froml guess it would be --
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|'mjust going to continue to call the two sides
Plaintiff and Defense sides.

What do you think?

MR. VEINSTEIN: That's fine.

THE COURT: Defense side, what do you think?

MR. AUSTIN. That's fine, your Honor.

THE COURT: Al right. The Court wll give
5007.

Continuing on. 5020, did anybody refer to
sonet hing by way of denonstrative purposes only? If so,
"1l giveit. |If not, | probably won't.

So | et ne hear from counsel

MR. VWEINSTEIN. | do not -- | do not believe we
had any denonstrative evi dence.

THE COURT: (Okay. Going to the defense side.

MR, AUSTIN. No, | didn't.

THE COURT: So any objection if | do not give
50207?

MR. VI NSTEIN: No objection.

MR. AUSTIN. No objection.

THE COURT: Al right. So I'mgoing to delete
iIt. Again, it's a lot easier to delete than to add.
Boom it's gone.

Just give nme one nonent here. We may be having
a simlar discussion on the next one.

The next one that sonebody proposed is 5021,
whi ch | cleaned up. There were sone parentheses and

stuff. But | cleaned it up.
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Let me go to Plaintiff's side. What do you
t hi nk?

MR. VEINSTEIN. | need to ask the person that
actual ly knows --

THE COURT: That's okay. The person who is the
brai ns of the evidence.

MR. VEI NSTEIN: The person who certainly knows
el ectroni c evidence and has the brains.

Al right. So | don't believe we have any --

THE COURT: Counsel ?

MR. AUSTIN. D d you say you wanted to keep it?

MR. VEINSTEIN. No. W don't -- | don't -- it
tal ks about accessing the Internet. | would say we
don't need to give it.

For exanple, there was no phone.

THE COURT: Right. So let nme --

MR VEEI NSTEIN: No vi deo.

THE COURT: Well, | have no evidence
necessarily in mnd. So if there's evidence to support
this, I'lIl giveit. But if there's not, I'minclined
not to. So let ne --

|'"ve heard fromPlaintiffs. Let ne hear from
the defense side. 1Is there any evidence to support the
giving of this instruction?

MR. AUSTIN. | don't -- | don't think so, your
Honor .

THE COURT: Al right. |Is there any objection
I f the Court does not give 50217?
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MR VEEINSTEIN. Not by Plaintiff.

MR. AUSTIN. No objection.

THE COURT: Al right. So the Court w il
delete this. Don't get notion sickness as |I'mscrolling
this up.

Okay. The next instruction is 200.

Next instruction is 201. Now, given the
Court's ruling to dismss Cross-conplainant's clains for
mal i ce, fraud, and oppression, which could becone the
basis of a claimfor punitive damages, and | don't think
there's any other issue that would lend itself to a
clear and convincing instruction, I'mgoing to go to
Plaintiff's side. Any objection if the Court does not
give this?

MR. VEI NSTEIN:  No objection.

THE COURT: Let nme go to the defense side?

MR. AUSTIN. No objection.

THE COURT: Al right. The Court will not give
201.

Al'l right. Next is 202.

Next is 203.

Now, let ne stop at 204. \Who proposes that the
Court give this instruction?

MR. AUSTIN. | believe | would have proposed
it.

THE COURT: Al right. So you need to tell ne
what's the evidence that --

MR AUSTIN.  Well --
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THE COURT: -- M. Geraci or sonebody on his
teamw |l fully suppressed evi dence?

MR. AUSTIN. | think it goes in part to us --
the unavailability of a witness in the formof Corina
Young. But since that was never brought up, | don't --

THE COURT: |'mnot so sure this instruction
contenpl ates the -- one party making a w tness
unavail able. 1've not heard that argunent.

Anyt hing el se, Counsel, that |I'm m ssing or
that you'd like to bring to the Court's attention?

Again, let nme enphasize, if there's sone
evi dence to support the giving of a CACI instruction,
give it. If there's no evidence, I'mnot inclined to do
SsoO.

MR. AUSTIN. | don't have any evidence on that.

THE COURT: Al right. Let ne go to
Plaintiff's side. Your coments?

MR. VEINSTEIN. | don't believe it's
appropriate, and | have no objection to it being --

THE COURT: kay. So the Court will not give
204.

Next, just to make sure. There we go. Next is
205.

Next is 206. Now, let's stop. Let ne go to
Plaintiff's side. D dthe Court give a limting
I nstruction?

MR. VWEINSTEIN. | do not believe so.

MR. TOOTHACRE: | do not believe so.

Page 112

www.aptusCR.com

Geraci vs. Cotton, et al.




© 00 N oo o A~ W DN P

N N NN NNNRNNRRRRRR R RB R PR
© N O U0 A WNPRP O © 0 ~N O 0 M W NP O

Transcript of Proceedings Geraci vs. Cotton, et al.

THE COURT: Let ne go to the defense side. |
don't recall having given -- or for that matter being
asked to give a limting instruction.

MR. AUSTIN. No, | don't recall that either,
your Honor.

THE COURT: So does anybody object if | delete
2067
VEEI NSTEIN:  Not Plaintiff.

AUSTIN.  No, your Honor.

THE COURT: Al right. So the Court wll not
gi ve 206.

Next, it's 208.

Next is 209. Now, remind ne did anybody read

VR.
VR.

an answer to a interrogatory?

MR, VEINSTEIN:  No, your Honor.

MR, AUSTIN:  No, your Honor.

THE COURT: Al right. So the Court wll not
gi ve 209.

Scrolling down to 210, request for adm ssions.
| don't recall that anybody read an answer to a request
for adm ssi ons.

MR, WEI NSTEIN: That's correct.

MR, AUSTIN:  No, your Honor.

THE COURT: Al right. So the Court, then,
will not give 210.

Just give ne a nonment to scroll up here a
little bit.

Al right. Next is 212. 1'mgoing to start
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slow ng things down a bit. You don't have to coment
unl ess there's an objection. | presune that this should
be gi ven.

Next is 215. | did hear one or nore wtnesses
exercise their right to assert a privilege in the
presence of the jury. So the Court would be inclined to
gi ve 215.

VR, VEEI NSTEI'N:  Your Honor, may | comment on
t hat ?

THE COURT: Absolutely.

MR. VEINSTEIN. | believe that the only person
who did that was a nonparty, G na Austin.

THE COURT: Ckay.

MR. VEINSTEIN. So it may need to be nodified.

THE COURT: Wat woul d you suggest ?

MR VEINSTEIN. A witness has an absol ute

right.

THE COURT:. Let nme go to --

MR. VWEINSTEIN. O should we just nake it
specific to G na Austin since she -- she's the only one
that did it.

THE COURT: You know, | like the proposal of a
Wi t ness has an absolute right not to disclose -- and we

can even say she instead of they.

MR. TOOTHACRE: |It's kind of the reverse. An
attorney cannot di scl ose what she was told.

THE COURT: Now, this was Ms. Austin who

asserted a privilege involving another client other than

Page 114
www.aptusCR.com



© 00 N o o M W DN P

N NN NN NNMNNMNRRRRRRER R R R R
0 N o OO DN WNREPR O © 0 ~N O O M w N kL O

Transcript of Proceedings Geraci vs. Cotton, et al.

M. Ceraci?

MR. TOOTHACRE: Yes.

MR VEI NSTEIN.  Yes.

MR, AUSTIN Was that --

THE COURT: You know, |'m not disagreeing with
the application of Ms. Austin. But what we're telling
them neaning the jury, is regardl ess of who exercises
It, you can't hold it against them So |I'mnot sure,
gi ven the purpose of the instruction, howthis could
har m anybody, whether it be M. Geraci or M. Cotton.

So are you --

MR. VEINSTEIN. | have no problem saying a
W t ness has an absolute right. The jury -- I'mnot sure
iIt's even going to cone up, but the jury will not be
bi as.

THE COURT: So you want to change it to a
W tness instead of a party?

MR. VEI NSTEIN. Right.

THE COURT: Any objection?

MR. AUSTIN. No objection.

THE COURT: Al right. So let ne just take a
nmonment here.

Ckay. Counsel, | made a coupl e changes. Wy
don't you take a look at it on the screen and let ne
know what your thoughts are.

MR. VI NSTEIN: No objection.

MR. AUSTIN. No objection.

THE COURT: Al right. So the Court, then,
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w il give 215 as nodifi ed.

And what we're going to do, as soon as we're
done here, ny clerk will email the entire set to you.
So you'll have them probably before you get hone.

MR. TOOTHACRE: Your Honor, on the first |ine,
you indicate their attorneys, and on the bottomline --
the second line, his or her attorneys. | don't know if
you want to be consistent.

THE COURT: Ckay. Let ne see here. Ah. (Kkay.

Got cha.

Is that it, Counsel ?

MR. TOOTHACRE: That's it.

THE COURT: Ckay. Any objection fromeither
si de?

MR AUSTIN. No, your Honor.

MR, VEEI NSTEI'N:  No, your Honor.

THE COURT: Al right. Continuing on.

Now, here's where it gets a bit interesting.
Let me just -- does Plaintiff prefer that the Court not
give 219? Well, what are your thoughts?

MR VEINSTEIN. | prefer it, but, you know, the
only persons | think that testified about -- that would

be consi dered expert opinions are probably Ms. Austin
and M. Schweitzer. Those are the two.

THE COURT: WMaybe M. Bartell.

MR VEEI NSTEIN. And maybe M. Bartell.

THE COURT: Very inpressive wtness, by the

way. There were a ot of inpressive witnesses in this
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case, by the way. Parties and witnesses. W'IIl let the
jury deci de.

MR. VEINSTEIN. Even if -- even if they weren't
desi gnated, | have no problemw th the instruction

because | assune the defense is going to need it anyway.

CENTER. Ckay. So let nme go to the defense
side. Wat do you think?

MR. AUSTIN. W can |eave it.

THE COURT: Leave it?

MR. AUSTIN. That's fine.

THE COURT: Ckay. So the Court will give 219.

Di d anybody ask anybody to express a
hypot hetical -- well, yeah, an opinion based upon a
hypot hetical? Let nme go to the plaintiffs.

MR. TOOTHACRE: | suppose we did ask if it
weren't for the interference of M. Cotton, would the
CUP have gone through

THE COURT: Al right. So one or nore people
probably did, based on an assumed set of facts. So the
Court wll give 220.

Next is 223. The Court wll give.

Ckay. Now, 302. Wo's proposing 3027

MR. VEINSTEIN. Well, it's certainly the
plaintiff, as | thought both parties were.

THE COURT: Ckay.

MR VEINSTEIN. And | think --

THE COURT: Well, let me go -- comments from

Plaintiff's side.
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MR VEINSTEIN. | think it should be given. |
t hought we del eted 300 but kept 302 when we did the
prelimnary instructions.

THE COURT: | deleted 300. There was so nuch
argunmentative information in there that it was hard for
me to make sense of. So | deleted it. | don't usually
give an introductory instruction, in any event.

So now, you're in favor of giving it. Are
there any proposed nodifications to 302, Counsel?

MR. VEEI NSTEI'N.  No, your Honor.

THE COURT: Let nme go to the defense side.

MR. AUSTI N:  No, your Honor.

THE COURT: |'msorry?

MR. AUSTI N:  No, your Honor.

THE COURT: So the Court will give 302 as is.

MR VEINSTEIN. My | raise an issue, your
Honor ?

THE COURT: Sure.

MR. VWEINSTEIN: It's not really to this
I nstruction specifically, but just to keep in mnd as we
go through them you know, | always read these in a way
to try to understand how a jury m ght understand or be
confused by them And so, for exanple, the CAC
I nstruction that -- we're on 303 -- is basically
reci procal instructions, but both based on CACH 303.

But there's nothing that -- in these
Instructions that tells a -- the jury whether they
shoul d be thinking about the contract that was -- that
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Plaintiff contends was entered into versus the contract
that the defendant says was entered into. So you can
get to the jury forns -- or the verdict forns, and
you're just asked if X entered into a contract with Y.
And when they're deciding our claim they m ght be --

you know -- or their claim they could be thinking of

ei t her.

THE COURT: Al right.

MR. VEINSTEIN. That's ny concern.

THE COURT: So are we on to 303 now?

MR VEI NSTEI'N:  Yes.

THE COURT: So let's go to 303, which the Court
wll give. The oath questionis -- so let's go -- and,
again, | just took themin the order in which Plaintiff

Is presenting the contract claim Cross-conplainant is
al so presenting a contract claim

So | ooking at your side's contract claimand
the reference to contract in Elenment No. 1, are you
suggesting we describe that a little bit nore clearly?

MR VEINSTEIN. Actually, I'"'mbrainstormng, to
be honest with you. | -- the alternative would be to
just nmake sure that the |awers argue it. The |awers
could argue it to the jury and nake the distinction.

THE COURT: You're arguing that there was a
witten contract entered into. Correct?

MR VEEINSTEIN. Right.

THE COURT: And does it start wth
Novenber 2016 agreenent?
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MR. VWEINSTEIN. It is the Novenber 2nd, 2016.

THE COURT: Al right. So there's nothing --
|l et me just suggest. W could specify -- and if we do
so wth Plaintiff, we're going to do so wth the
defendant -- or Cross-conplainant. Elenent No. 1 could
read CGeraci and Cotton entered into the Novenber 2, 2016
witten contract. And let nme just throwit out there.
It's easy to do this one. Here. ['Il just put it up
there. Al right. GCkay. So No. 1 will -- could read
Geraci and Cotton entered into the Novenber 2, 2016
witten contract.

Now, again, | want to enphasize if we put nore
information in for Geraci's contract, we're al so going
to put in nore -- nore description for Cotton's
contract. So --

MR. TOOTHACRE: | think that's a good way to do
It, your Honor.

THE COURT: Ckay.

MR. TOOTHACRE: That's my two cents.

MR AUSTIN. | think it actually kind of -- |
alnmost think it would make things nore confusing.

THE COURT: Howis it nore confusing? | nean,
In just looking at Plaintiff's contract theory, he lives
and dies on the Novenmber 2, 2016 witten contract. The
jury can't possibly be confused that that's the
foundati on of his theory.

MR. AUSTIN. Can we add the | anguage fully --

THE COURT: No, I'mnot going to nmake it
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argunentative. You can argue that.

MR VEINSTEIN. And there's an instruction on
that as well.

MR AUSTI N Yeah, | guess 302 does explain the

contract. You know, the nore | -- and this is why we're
having this conversation. | think it's a reasonable
proposal. |I'mgoing to leave it as is.

Now, let me go to Plaintiff. As to the bal ance
of the elenents, any other proposed nodifications?

MR. VWEINSTEIN. Not in -- | nean, that's
strai ght out of the CAC.

THE COURT: Okay. Let me go to the defense
side. As to Elenments 2 through 6, M. Ceraci's contract
claim any other proposed nodifications, Counsel?

Did you find sonething?

MR. VEINSTEIN. Yeah. | want to flip to the
speci al verdict form

THE COURT: We'll get to that --

MR VEINSTEIN. Well, | think it may affect
the --

THE COURT: n.

MR. VI NSTEIN:  Just give ne one second.

THE COURT: Because we would nmake a simlar
nodi fication --

MR VEEINSTEIN. Right.

THE COURT: -- on the verdict form

MR AUSTIN. On 2 through 6, | can't think of

any ot her.
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THE COURT: Al right. Let ne give counsel

MR. VWEINSTEIN. No, | think it's fine. | was
concerned about the "excused" portion which is in the
el ement before. And | think it carries over. So |
think it's fine.

THE COURT: Al right. So as we currently have
reflected, Elenment No. 1, you're good with it?

MR. VI NSTEIN.  Yes, your Honor.

THE COURT: Al right. So let ne goto
Cross-conpl ainant, Cotton's breach of contract claim
Now, let me go to defense counsel first.

Your contract is an oral contract to enter into
a joint venture agreenent -- or to enter into a joint
venture. |s that what your theory is?

MR AUSTIN  Actually, I think that woul d be
even a separate jury instruction. | need to find -- |
need to find the joint venture one. | had it witten
down, which one that was, but | don't --

THE COURT: Ckay. So let ne -- subject to
argunment. But let ne just put this down. OCkay. Now,
|'mgoing to go to Plaintiff's side in just a nonent.
But let ne stay with the defense side.

|"ve nodified the first el ement to now read
Cotton and Ceraci entered into an oral contract to form
a joint venture.

Now, are you satisfied with that?

MR AUSTI N Yes, your Honor.
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THE COURT: Al right. Let nme go to the
def ense side. Your comments?

MR VEINSTEIN. Well, initially the
I ntroductory | anguage needs to be carried over fromthe
top instruction of that instruction to recover from--
or recover damages from

THE COURT: Oh. Cross-Defendant. |'msorry.
The i ntroductory | anguage?

MR. VWEINSTEIN. So the first sentence shoul d
read to recover damages from Geraci for breach of
contract. Cotton nust prove all the following. That's

not included in the --

THE COURT: Oh. I'msorry. Let ne do that
ri ght now.

MR. VEINSTEIN: The other generic comment |
have -- and it may conme up later -- is sonetines --

THE COURT: Let ne just finalize this.
MR VEEI NSTEIN:  Sure.
THE COURT: That was a good coment. Let ne

see here.

Ckay. Next.

MR. VI NSTEIN:  Yeah, so the |anguage "to fornt
sounds like -- nore |like an agreenent to agree, which |

think is a problem

THE COURT: What would you -- that crossed ny
mnd too. So what -- I'mnot so sure that you're
chal | enged, by the way, Counsel. But be that as it may,

how, if at all, would you suggest the Court change that
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| anguage?

MR. VEINSTEIN. It could just be an oral
contract for a joint venture.

THE COURT: |'mnot so sure |'mhearing a
significant difference there. |I'mnot trying to quarrel
wth you. But initially |I thought oral contract to
enter into a joint venture. But I'mnot so sure that's
any different than to forma joint venture. Let ne go
to the defense side.

MR. COTTON: How about that included?

THE COURT: You've got to talk to your |awyer.

MR. AUSTIN. | like the way you wote it, to
forma joint venture.

THE COURT: Let ne go back one nore tine to
Plaintiff's counsel.

MR VEINSTEIN. | still prefer the word "for."

THE COURT: |I'mgoing to overrul e that
objection and leave it as is. Cotton and Geraci entered
into an oral contract to forma joint venture.

Ckay. Anything el se on Elenents 2 through 6 of
Cotton's contract clainf

MR. VEINSTEIN. Not fromPlaintiff.

THE COURT: Wsat about the defense side?

MR. AUSTIN. No changes.

THE COURT: Al right. So now, let's go on to
304. Plaintiff's side?

MR. VEINSTEIN. No objection. That's the --

THE COURT: Defense side?
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MR. AUSTIN. No objection.

THE COURT: Next is 305.

MR. VEINSTEIN. My | ask -- we'll go back on
304. | apol ogi ze.

THE COURT: Let nme go back here. Ckay. Ckay.

MR. VEINSTEIN. |Is there a contention that by
the -- by the defendant or Cross-conplainant that the
contract that they are seeking to -- that they allege is
partly oral and partly witten --

THE COURT: Let ne go to Defense counsel.

MR. AUSTIN. In a way, yeah, it is part --
partly witten when you get the drafts back from G na
Austin, like those were sone of the terns being reduced
to witing.

THE COURT: Al right. There's enough
anbiguity in ny mind that we're going to leave it as is.

MR. VI NSTEIN. Fair enough.

THE COURT: Let's nove on to 305. Comments?

Plaintiff's counsel, coments?

MR. VEINSTEIN. Just give ne a nonent.

THE COURT: Defense counsel, any comments?

MR, AUSTIN. No. | like it.

THE COURT: Now, sone of these -- well, all of
them one or both of you proposed. Sone of them-- and
this may be an exanple -- | did not go back and
cross-reference with CACI to nake sure every single word
corresponded with CACI. It looks to ne like it does.

So if one of you decided to nodify sone
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| anguage, | nmay not have caught it.

MR. TOOTHACRE: |s anybody alleging an
i nplied-in-fact contract? | don't renenber that being a
poi nt .

THE COURT: Well --

MR. AUSTIN. | feel it seens appropriate
because especially when it tal ks about | ooking at the
conduct of the parties.

THE COURT: I'mof the viewthat it probably is
appropriate. The only question is whether sone of the
| anguage should change. And if it's accurately taken
fromCACl, I'd be inclined to give it as is. |If
sonebody nodified sonething that |'mnot aware of, then
nowis the tinme to bring it to ny attention.

MR VWEINSTEIN. So nmy issue is wwth the second
paragraph in particular. | have not heard any testinony
that the parties -- that the agreenent was forned by the
parties not speaking or witing.

THE COURT: Al right. So let ne go to the
defense side. What conduct is there that either party's
contract was created by conduct of the parties
W thout -- w thout spoken or witten words? This may be
one of those cases where that part of the instruction
does not apply.

MR. AUSTIN. Yeah. W can -- |I'd be okay with
striking that line.

MR VEINSTEIN. It -- okay.

THE COURT: Al right. So you two agree that |
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shoul d stri ke the second paragraph of this instruction.

MR. VEINSTEIN:. It -- yes, your Honor, we
bel i eve that should be stricken.

THE COURT: Al right. Defense counsel?

MR. AUSTIN. That's fine, your Honor.

MR. VEEI NSTEIN: Then the --

THE COURT: There you go. |It's gone.

MR, VEINSTEIN. And | don't -- | nean, | guess
| question the third and fourth paragraphs as well. |
just felt those are nore anbi guous.

THE COURT: Al right. Thank you. Let's go
up -- so the Court, then, will give 305 as nodifi ed.

Next is 306.

MR AUSTIN. Did you just take out the second
or --

THE COURT: Just the second. Here. Let ne go
back. Take a look at it. Oher than deleting just the
second paragraph of 305, everything else remains as is.

MR. AUSTIN. Ckay. Thank you, your Honor.

THE COURT: 306. Wo is proposing 3067

MR. VEI NSTEIN:. The defense did.

THE COURT: Well, there is a CACI instruction
to support this.

MR, VEINSTEIN. May | argue. | object, and |
have an argunent that the CACI instruction isn't
support ed.

THE COURT: (kay.

MR, VEINSTEIN:. Here's the reason. First of
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all, the way it's been drafted, you need to change in
the second -- inthe -- it says "Defendant Darryl Cotton
contends that the parties did not enter into a contract
because they have not signed a final witten agreenent."”
To prove that a contract was created, it should say
“"Plaintiff nust prove." That's the -- that's the way
the --

THE COURT: Ah. So --

MR. VEEI NSTEIN: And when you put it in those

ternms, okay --

THE COURT: | agree. That's what CAClI does
say.

MR. VEINSTEIN. And --

THE COURT: | don't know if | nessed that up
or --

MR. VEINSTEIN. And we're not claimng a
contract was forned by the failure to sign a final
witten agreement. So | don't see how that contract
applies to our -- to us at all.

The second thing is that the directions for use
says "Gve this instruction, if the parties agree to
contract terms with the intention of reducing the
agreenent to a witing -- a witten and signed contract
but an all eged breach occurred before the witten
contract was conpl eted and signed.”

That, | understand. But | don't -- we're not
maki ng that claim

So the question is, does --
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THE COURT: But Defendant may be maki ng that
claim

MR. VEINSTEIN. So if you put -- if you do it
t he other way, okay, it would say Plaintiff contends
that the parties have not entered into a contract
because they have not signed a final witten agreenent.
To prove that a contract was created, Defendant nust
prove. It doesn't work in either direction, in ny
opi ni on.

THE COURT: Al right. Just give ne one
nonent .

So let me go to Defense side. Are you
proposing this instruction?

MR. VEINSTEIN. May | make a further coment,
your Honor.

THE COURT: It nmay not be necessary.

MR. VEINSTEIN. | just want to bring it to the
Court's attention because this is a conplicated one.
The -- first of all, ny argunent stands. But the
problemis that it depends which contract you're talking
about .

So we do contend that the parties didn't enter
into a contract, the contract that they all eged, because
no final witten agreenent was signed as it relates to
their contract. W're claimng there was no agreenent
because there was no final agreenment signed because the
mutual intention of the parties, according to their

claim was to -- was to -- the contract woul dn't be
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bi nding until it was signed.

And so as it relates to our contract, we're not
maki ng any such contention at all. That's the reason
why | think it's confusing.

THE COURT: Al right. Let nme just go back to
Def ense side. Comments?

MR. AUSTIN. Yeah. | think even with certain
edits to specify which contract we don't believe in, |
think it would just kind of nmake this one probably too
convol uted. So --

THE COURT: Are you proposing that the Court
gi ve 306, or not?

MR. AUSTIN. Only Parts 1 and 2 woul d nake
sense. The very first section would get too confusing.
| -- | would say that we don't use it.

THE COURT: You're withdrawing it?

MR AUSTIN  Yes.

THE COURT: Al right. Let nme hear fromthe

plaintiff's side. You object if 306 is wthdrawn?

MR VEINSTEIN. | actually -- now that |'ve
read it again carefully, I -- 1 think it should be given
but in the opposite direction, | think it should say
Plaintiff -- or Cross-Defendant contends that the

parties did not enter into an oral joint venture because
t hey have not signed a final witten agreenent. And to
prove that a contract -- oral joint venture was created,
Cross-conpl ai nant must prove both of the followng. |

think it actually works in connection with our defense
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of their claim

THE COURT: Al right. Wll, there is evidence
to support that. So I'minclined to nodify this to
reflect Cross-Defendant Larry Geraci contends and then
Cross-conpl ai nant Darryl Cotton must prove. [|'m not
inclined to change any of the other words.

I s that what you're proposing, Counsel?

MR. VEINSTEIN. Yeah, | would -- | would
propose that. Although, | think it nmakes sense to tie
it into the --

THE COURT: You can do that in argunent.

MR VEEI NSTEIN.  Ckay.

THE COURT: | nean, they can be strung together
or reconciled through argunent.

MR VEEI NSTEIN:  Ckay.

THE COURT: So let ne go back to
Cross-conpl ai nant' s counsel .

MR AUSTIN. So --

THE COURT: Do you want nme to nodify it so you
can take a look at 1t?

MR AUSTIN  Yes.

THE COURT: Al right. Here we go.

MR. AUSTIN.  Thanks, your Honor.

THE COURT: Al right. Objections, if any,
from Cross-conpl ai nant' s counsel ?

MR. AUSTIN. No objection.

THE COURT: Al right. The Court will give 306

as nodified. Continuing on.
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307. (bjections, if any?

Cont i nui ng on.

310, objections, if any?

MR. TOOTHACRE: Did we have objections on 3077

MR. VEINSTEIN: | apol ogi ze, your Honor. |I'm
novi ng sl ower than you are. | should open ny -- I'm
f ocused.

THE COURT: So are we back at 3077

MR. VEINSTEIN. W are. Thank you.

THE COURT: Al right.

MR. TOOTHACRE: What contract is he tal king
about ?

MR. VWEINSTEIN. |'mnot sure what --

THE COURT: So you object?

MR. VEINSTEIN. | object because -- |
apol ogi ze.

THE COURT: GCkay. Let ne go to Defense side.
Are you proposing to give this instruction?

MR. AUSTIN. If it were to say -- the second
sentence, "Defendant Darryl Cotton contends that a
contract was not created" -- if it said by the
Novenber 2nd docunent. | --

THE COURT: Well, rmuch Iike ny earlier comments
to counsel, all of these instructions can be reconcil ed.
You can do that in argunent.

Are you proposing 307 either as is or as
nmodi fi ed?

MR. AUSTIN. Yeah, | think it's okay as it is.
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THE COURT: |'msorry?

MR. AUSTIN It's okay as it is.

THE COURT: Al right. So let nme go back to
Plaintiff's objection.

Now, what's the basis for your objection?

MR. VWEINSTEIN. The basis is | don't believe,
as it relates to our witten contract, that Defense has
contended there was never an offer. | know they contend
there was never an agreenent at all. But | don't -- |
don't think the theory of their case is that it was
never --

THE COURT: Al right.

MR. VWEINSTEIN. -- an offer

THE COURT: Thank you, Counsel.

Let nme go back to the defense side.

Counsel, | have to tell you I'm not accustoned
to spending this nuch tinme on sone of these
I nstructions.

So | think Plaintiff's objection is well-taken.
There's no question there was an offer and an
acceptance. Wether the entirety of the agreenent was
menorialized is an entirely different issue.

So I"mnot so sure, as |'ve heard you argue,
307 is applicable.

So one nore tinme, does Defense propose 307 or
not ?

MR AUSTIN.  No, your Honor.

THE COURT: Al right. Any objection from
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Plaintiff's side if |I delete it?

MR. VEEI NSTEI'N.  No, your Honor.

THE COURT: Al right. So 307 will be del et ed.
All right. Now, let's go to 310. Who proposed this
I nstruction?

MR. VI NSTEIN: The def ense.

THE COURT: Al right. So let ne go to the
def ense si de.

MR. AUSTIN. No changes.

THE COURT: Well, so you're -- howis this
appl i cabl e?

MR. AUSTIN. Well, | think based off the course
of communi cations, M. Geraci never denied any of the
things that Darryl was asking for for several nonths.

So if he were to say the oral contract didn't exist, he
coul d have -- he could have refuted it or said those
were not the terns. And there's no nention of that
until, like, two days before the lawsuit was filed. So
he never disputes anything was asked for.

THE COURT: Well, now, you're referring to your
client's oral contract?

MR. AUSTIN.  Yes.

THE COURT: Al right. That's not what this
says. And, again, | don't think | edited this
I nstruction so nuch that | flipped the parties. | nean,
this is not Plaintiff's theory. So Plaintiff objects.
And, as worded, | would sustain the objection.

MR. AUSTIN.  Yeah, I'll withdrawit.
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THE COURT: You're -- well, okay. So 310 will
not be given. |Is that what you're suggesting? |s that
what you're sayi ng?

MR AUSTI N Yes, your Honor.

THE COURT: Plaintiff's side agrees?

MR. VEINSTEIN. Yes. No objection.

THE COURT: Al right. 310 will not be given.

Ckay. The next one is 312. Let nme go to the
defense side. This |looks to be sonething that you
proposed. Are you still proposing this?

MR AUSTI N. Yes.

THE COURT: Al right. Let ne goto
Plaintiff's side.

MR VWEINSTEIN: | didn't have that marked down.
So | need to look at it in the full --

THE COURT: You bet.

MR VWEINSTEIN. -- full version.

| nmean, the essence of the claimis that --
boy.

MR AUSTIN. Ch. | -- | think I --

MR VEINSTEIN. | don't -- | guess | don't
believe it's appropriate because | don't think we're
argui ng substantial performance.

THE COURT: Well, | don't know if you are, but
maybe the other side is. So let nme go back to Defense
si de.

Are you proposing this instruction, Counsel?

MR. AUSTIN. Yeah. But | think Plaintiff and
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Def endant m ght be switched here. And on Nunbers 1 and
2.

Li ke, on 1 and 2, wouldn't it be Defendant
Cotton nmade a good faith effort to conply with the
contract?

THE COURT: The | anguage cones verbatimfrom
312. So I'"'mnot inclined to change the | anguage t hat
appears in Elements 1 and 2.

MR. AUSTIN. Actually -- okay. Never m nd.
That is correct.

THE COURT: So you're proposing it?

MR, AUSTIN  Yes.

THE COURT: Al right. It is an accurate
statenent of the | aw

MR VWEINSTEIN: It is, but it still should be
given if substantial performance is an issue. And so
Def endant is not contending that we failed to
substantially perform They're contending that we had a
completely different agreenment and we didn't perform at
all. So | don't know why denonstrating -- why there's
an instruction denonstrating substantial perfornmance,
because we're not going to say we perforned what he says
we were supposed to perform So it just seens
I nappl i cabl e.

THE COURT: Counsel, it may be, but |'m going
to err on the side of giving it. So the Court wll
overrul e the objection and give 312.

Now, let's go to 313. Who is proposing 3137
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MR VEEI NSTEIN: The defense again.

THE COURT: So, Counsel, let nme go to Defense
si de.

Are you still proposing the Court give 313?

MR. AUSTI N:  Yes, your Honor.

THE COURT: GCkay. Wat's the nature of the
nodi fication?

MR. AUSTIN. Well, | could be wong, but ny
reading of this is if the jury actually found the
Novenber 2nd docunent to be a contract, there -- there
was -- there was testinony about -- related to the other
ternms that M. Cotton has all eged have been part of the
contract the whole tinme, like including the email from
M. GCeraci about paying him $5,000 a nonth for the first
six nmonths while the outlet is running.

THE COURT: Let nme hear fromPlaintiff.

MR. VEINSTEIN. | don't think the testinony
supports it. Number one, the allegation has been that
as of Novenber 2nd, all -- their claimis the agreenent
contained all the terns and conditions in the two
wor ki ng docunments. There's been no testinony that
M. Cotton agreed that he entered into a contract on
Novenber 2nd and then nodified it. And the provisions
which result in a nodification of a witten contract,
nost -- | think nost, if not all of them-- so, for
exanpl e, one of the things is a contract in witing my
be nodified by a contract in witing. That did not

happen even under the alternative theory.
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The second thing is a contract in witing my
be nodified by an oral agreenment to the extent the oral
agreenent is carried out by the parties. That did not
happen under the testinony.

A contract in witing may be nodified by oral
agreenent if the parties agree to give each other
sonet hi ng of val ue.

So what testinony has there been of some
subsequent oral agreenment to nodify the witten
Novenber 2nd agreenent in which there's been testinony
of additional consideration that's been given.

And there's clearly, the last provision doesn't
apply because there was no consent in witing to nodify
t he whol e contract.

THE COURT: Ckay. The objection wll be
overruled. The Court will give 313. | don't know how,
if at all, it mght apply, but there could be a theory
that could be advanced. And it's not ny purpose to
anticipate every argunment. So one side has asked for
iIt. There's sone evidence that it could be support ed.
So I'mgoing to give it.

Let's go to 314.

Al'l right. Now, for starters, this is
I nconpl ete. \Who proposed this?

MR. VEINSTEIN. W proposed it. W provided
what we thought was in dispute. W don't know what
they' re contending is anbiguous. So | left that bl ank
for themto fill in. It could be deleted if they
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don't -- | nmean, |I'mnot sure they have a different
interpretation at this point. So if they -- if their
interpretation is the sane, then we don't need the
instruction at all. But if they have a different
i nterpretation of what good faith earnest noney neans,
then it should go in there and then we woul d need the
I nstruction.
MR, AUSTIN. Well, we did also interpret
t hat 10, 000-dol | ar paynent as a nonrefundabl e deposit.
MR. VEINSTEIN. So then we don't need it, your
Honor .
THE COURT: The Court will not give 314, and
you w Il give counsel's argunent.
Li kew se, good faith earnest noney definition.
MR, VWEINSTEIN. Don't need it at this point
because we don't have 314.
THE COURT: Do you agree, Counsel?

MR AUSTIN:. | agree.

THE COURT: Al right. Let nme scroll down
here. Sone of these instructions may al so -- sone of
the followup instructions may be noot as well. W're

getting there.
How about 315, does that need to be given?
MR, VEINSTEIN. | believe it should be given.
| think it's appropriate in all cases.
THE COURT: Al right. Let nme go to the
def ense si de.
MR. AUSTIN:. | have no objection to that.
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THE COURT: Al right. The Court -- one

nmonment -- wll give 315.
Next is 317. Plaintiff.
MR. VWEINSTEIN. | believe it should be given.

THE COURT: Defense?

MR. AUSTIN. Yeah, no objection.
THE COURT: The Court wll give 317.
Next is 318. Plaintiff?

MR. VEINSTEIN. | believe it should be given.
THE COURT: Defense?

MR. AUSTIN. No objection.

THE COURT: The Court will give 318.
Next is 319.

MR. VEINSTEIN: No objection.

MR. AUSTIN. No objection.

THE COURT: The Court will give 319.

320.
MR. VEINSTEIN. | object to 320 because | don't
believe that there's a -- there's a dispute as to what

t he agreenent was, but there's not a dispute over what
the words nean in the respectively all eged agreenents.

THE COURT: Let nme go to the defense side.
This interpretation seens to be applicable --
applicable, if at all, if one side or the other objects
to the neaning of one or nore of the words contained
within an agreenent. And |I'mnot so sure | hear that.

So let me go to the defense side.

MR AUSTIN. | agree with your Honor. | don't
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think --

THE COURT: So both of you agree the Court
shoul d del ete 3207?

MR. VI NSTEI'N:  Yes, your Honor.

MR AUSTI N Yes.

THE COURT: Right? You agree to delete 3207

MR. AUSTIN:. Yes, your Honor.

THE COURT: Al right. So the Court wll
del ete 320.

Now, let's go to 322. Plaintiff?

MR. VEINSTEIN. | proposed it, and | think it

shoul d be given.

THE COURT: By the way, was this intended to be

a nmedi cal marijuana dispensary, or a marijuana
di spensary?
MR. WEINSTEIN. So it -- if I'm-- it's

medical -- it was nedical marijuana dispensary. They

changed the description to marijuana outlet. And I'|

be honest with you, I don't know when they gave a
definition of marijuana outlet.

He may know. But whether that expanded --
whet her you can sell sonething besi des nedi cal

marijuana, | believe you can.

THE COURT: Al right. So let ne go to the

def ense si de.

Your comments to 322.

MR. AUSTIN. Yeah, now it is just a marijuana

outl et. It can be for recreational retail. s the | ast
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line too argunentative?

THE COURT: Al right. Just give nme a nonent.

Wll, this is Plaintiff's burden to show t hat
Def endant interfered wwth Plaintiff's efforts to satisfy
this condition. So in and of itself, | don't find it to
be argunentative. |t does seemto reasonably identify
Plaintiff's burden to show that M. Cotton interfered
with the efforts to get the CUP

So if the objection is argunentative, the Court
wi Il overrule that.

MR. AUSTIN. | don't have a problemwth it.
But on the very last line, on Plaintiff's efforts, you
have an extra space between the apostrophe.

THE COURT: One nonent here.

MR. AUSTIN. Oh. And should we change it to
just a marijuana dispensary, or a marijuana outlet?

THE COURT: Ckay. Let ne go -- when all of
this [itigation started to unfold in this departnent, it
was medi cal marijuana dispensary. |'mnot so sure that
the nedical part is necessary anynore. So |'mnot so
sure -- and the jury heard a | ot of evidence about
selling marijuana retail.

MR VEINSTEIN. Right. No, |I believe the word
"medi cal " shoul d cone out on both paragraphs.

THE COURT: Al right. You both agree with
t hat, Counsel ?

MR AUSTI N Yes, your Honor.

THE COURT: Al right. So I'mgoing to delete
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the reference to nmedical. So nowit wll just be a

mari j uana di spensary.
to leave it as is.

Any obj ections?

MR. TOOTHACRE

second | i ne.

G herwi se, the Court is inclined

Medical in the first paragraph,

THE COURT: Thank you, Counsel.
MR. AUSTIN. No objection.

THE COURT: |

think those are the only two

I nstances where | had to delete nedical. Al right. So

the Court wll give 322 as nodifi ed.

Let's go on to 324. Who is proposing this?

MR VEEI NSTEI N

Plaintiff proposed it because

of the -- essentially the termination and refusals to

performthat was given
about on March 21st.

that M. Cotton notified us

THE COURT: You see the subcontracted |ine

where it says he or she.

he only.

I"mgoing to nodify that to be

So let me go to defense side. bjections, if

any, to 3247

MR. AUSTIN. No objection.

THE COURT: Al

right. The Court wll give

324, as nodified, to delete the reference to she.

Next is 325.

took this verbatimfromthe

pre-instructions. So let ne goto Plaintiff's side.

Any obj ections?
MR VEI NSTEI N

No.
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THE COURT: Defense side?

MR, AUSTIN  No.

THE COURT: Ckay. The Court wll give 325.

" m sorry?

M5. KULAS. W changed the contract because we
have a confusion which contract the party is all eging.

THE COURT: Ckay.

MS. KULAS: The prior --

THE COURT: | got you.

I s that what you were referring to, Counsel?

M5. KULAS. Yes.

MR. TOOTHACRE: 2016, your Honor.

THE COURT: Yes. Yes, yes, yes.

So pl ease take note of Elenent 1. \What [|'ve
done is change it to be consistent with CACI 303 on
No. 1, which -- so this elenment in 325 now reads "Ceraci
and Cotton entered into the Novenber 2, 2016 witten
contract."”

MR VEEI NSTEIN:  No objection, your Honor.

MR. TOOTHACRE: That's good.

THE COURT: Let ne go to the defense side.
Comment s?

MR AUSTIN: No objection.

THE COURT: Al right. As nodified, the Court
w Il give 325.

Now, let's go to 335. | think this also is one
of the pre-instructions. Let nme go to the defense side

first.
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Commrents? Counsel? M. Austin, any comments?

MR AUSTIN. No. | have no coments on this.

THE COURT: Al right. Defense -- | nean,
Plaintiff side?

MR VEINSTEIN. Yes. | don't believe that the

def endant has ever taken the position that he consented
at all, let alone that he consented -- the consent was
obtained by fraud. So | don't know that it's

applicable. He could -- he nerely has to show he didn't
consent. So -- but | -- that's ny only point on this
one.

THE COURT: Ckay. Well, you can certainly
argue that. Gven the evidence, it could be that 335
will be applicable. So I'lIl give 335 as is.

Next is Special Instruction No. 1, statute of
frauds. 1Is Plaintiff asking for this?

MR. VEI NSTEI'N.  Yes, your Honor.

THE COURT: Al right. And we did get this as
part of the pre-instructions.

Let nme go to the defense side. bjections, if

any?
MR. AUSTI N:  No, your Honor.
THE COURT: Okay. The Court will give No. 1.
No. 2 -- I'msorry. W're going to nodify
this. This will be becone No. 2. Special Instruction

No. 2, integration of a witten contract. Let nme go to
Plaintiff's side.

I's this your instruction, by the way?
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MR. VEINSTEIN. G ve ne one second.

THE COURT: | think this was part of the
pre-instructions.

MR VWEINSTEIN. It was. And | just want to
make sure. You know, there's a lot --

THE COURT: | don't think |I changed any of the
wor di ng, other than | just nodified the nunber to be
fromthree to two.

MR. VEINSTEIN. No, | understand. Just give ne
one second.

Yeah, we propose this be in.

THE COURT: Let nme go to the defense side.

MR. AUSTIN. No objection.

THE COURT: Al right. The Court wll give
what we now call No. 2

Conti nuing on, now, there was a proposed
special by I think it was the plaintiff's side. And it
was identified as special. Wiat | didis | converted it
into what | understood to be the nost applicable CAC
I nstruction, which is 3703. So this one, folks, I've
changed -- or | did change.

So let nme goto Plaintiff's side. Comments?

MR. VEEI NSTEIN: No objection.

THE COURT: Defense si de.

MR. AUSTIN. No objection.

THE COURT: Al right. 3703 will be given.

Next is 350. Comments fromPlaintiff? O her

than the nanmes of the parties --
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MR VEEI NSTEIN:  No.

THE COURT: -- it's as-is.

MR. VEEI NSTEIN:  No objection.

THE COURT: Defense side?

MR. AUSTIN. No objection.

THE COURT: The Court wll give 350.

MR. VEINSTEIN:  Your Honor, | would note one
t hi ng.

THE COURT: Sure.

MR. VEINSTEIN. And we'll get to it | think in
a nonent. But originally, because CAClI tells you to do
it, | put in that we were seeking reliance damges in
this instruction. And we also had a separate
I nstruction for reliance damages, which the Court has
not i ncl uded.

THE COURT: Let's get to that.

MR VEI NSTEIN.  Ckay.

THE COURT: |'msorry. W'Il get to that,
because that sounds famliar. |If | didn't do it,
there's -- there's sonething I saw that | replaced it
wth or -- so we'll get there.

MR VEI NSTEIN:  Ckay.

THE COURT: So after 350, let's go to 351.

Is this M. Cotton's instruction?

MR VI NSTEIN:  Yes.

THE COURT: Al right. Now, this is where the
rubber is going to start neeting the road. So what

speci al damages, if any, in contra, is there evidence to
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support, as being sought by M. Cotton?

MR. AUSTIN. The -- the $1.2 mllion over
a 10-year CUP --

THE COURT: The $1.2 million in what?

MR. AUSTIN. So at the -- at the -- calcul ated
at the rate of, like, the $10,000 a nonth times 12
nmonths tinmes 10 years. So special damages -- speci al
damages bei ng what he woul d have had was guaranteed to
hi m

THE COURT: |'mnot so sure this instruction
contenpl ates that theory of damages. | think |I can seek
that without this instruction. Wether you're going to
get it is sonething else.

MR. VEINSTEIN. | agree with your Honor.
That's not a speci al damages, which is an out-of - pocket
damage. There's no out - of - pocket damage.

THE COURT: Yeah. 1'mnot convinced. Counsel,
| think your theory that you just articulated is
contenplated within the contract itself. So there's
not hi ng about ne deleting this that's going to void you
from seeki ng those danmages.

So the Court will delete and not give 351.

Let me go up here. GCkay. 352. Is this
M. Cotton's instruction?

MR VEEI NSTEIN.  Yes.

MR AUSTIN  Yes.

THE COURT: Al right. So what's the evidence

of lost profits?

Page 148
www.aptusCR.com



© 00 N oo o A~ W DN P

N N NN NNNRNNRRRRRR R RB R PR
© N O U0 A WNPRP O © 0 ~N O 0 M W NP O

Transcript of Proceedings Geraci vs. Cotton, et al.

MR. AUSTIN. The -- the presunption that the
CUP woul d be approved with the guaranteed nonthly
payment .

THE COURT: Well, okay. But | think the
testinony fromM. Cotton was that he was going to get
a 10 percent equity but in the anount of $10, 000 --

MR AUSTIN. O up to 10 percent of the

profits.

THE COURT: Wi chever was --

MR, AUSTIN. Wi chever was greater. And,
theoretically -- that's definitely too speculative to

say if sold, but he would have a 10 percent interest in
the sale price.

THE COURT: Fromthe Court's perspective,
there's not evidence to support a |oss of profits claim
in this case, whether it be M. Geraci or M. Cotton.
Nobody gave the jury enough noney -- enough evi dence
that they could evaluate, at least intelligently, what
the range of lost profits would include.

So I"'mnot going to give 352.

Gentl enmen, | want to enphasize that does not
stop Plaintiff fromarticulating the theory you just
articulated. Let ne go back up here.

MR. VI NSTEI'N:  Your Honor, when you nmake t hat
comrent -- this was going to be one of the issues | was
going to raise. Wen you say that's not going to
prevent us fromarticulating that theory, are you

referring to the theory that he was to get 10,000 a
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nmont h guaranteed, not the theory of | was to
get 10 percent of net profits, whichis --

THE COURT: Right.

MR. VEINSTEIN. So what |'m concerned about is
| believe -- and you nentioned this when we got together
this afternoon -- | believe that he has to limt --
counsel has to limt his argunent on damages to
the 10,000 a nonth guarant ee.

THE COURT: Now, how he pitches that -- | agree
wi th you, Counsel. But, for exanple, if you were to
suggest to the jury that 10 percent of a |arge nunber,
what ever that |arge nunber is, nmeans that he could have
made nore than $10,000 a nonth, there's no evidence of
what that |arge noney -- large nunber is so that in
effect, M. Cotton at nost will be limted to
recovering $10, 000 per nonth for sone period of tine.
And |I'm not even clear what that is. But | agree with
counsel nobody is going to be allowed to speculate in
t he absence of evidence -- and there's no evidence -- of
what that |arge nunber m ght be.

So, Counsel, I"'mdialed into the issue. So
let's go to 356.

Who proposed -- well, is this Plaintiff's
I nstruction?

MR VWEINSTEIN. It is not.

THE COURT: Ckay.

MR. VEINSTEIN. W nmade a conscious decision to

seek reliance damages, and so we didn't give 356 and
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357.

THE COURT: So let me -- is this -- is this
Def endant's instruction?

MR. AUSTIN. | don't think so.

THE COURT: So am | correct that nobody is
proposing 356 at this point?

MR. VI NSTEIN:  Yes, your Honor.

MR. AUSTIN:. Correct, your Honor.

THE COURT: Al right. So the Court w |
del ete 356 and not give it.

Let's go to 357. And |I've already heard
Plaintiff say that you' re not proposing 357. So let ne
go to Defense side.

Are you proposing 3577

MR AUSTIN. | think that one seens
appropri at e.

THE COURT: \What is that?

MR. AUSTIN. | feel that seens appropriate.

THE COURT: Okay. Seller's danmages for breach
of contract to purchase property. Al right.

MR. VEINSTEIN. So do you want ny conments?

THE COURT: Well, | don't knowif it's
necessary.

Let ne just stay with Defense side. 1've
already heard fromPlaintiff that they aren't asking for
it. To recover danages for the breach of a contract to
buy real property, Cross-conplainant, which happens to
have been the seller, right?
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MR. AUSTIN:. Yeah.
THE COURT: So your theory is not in real

property, as | understand it. Your theory is in joint

vent ure.

MR, AUSTIN. | think we can get rid of this

one, your Honor.

THE COURT: Al right. So the Court wll
del ete and not give 357.

Any obj ection?

MR, VEEINSTEIN:. Not fromPlaintiff.

MR. AUSTIN. No objection.

THE COURT: Al right. W're going to have to

take a break in just a few nonents here.
Ckay. Now, who proposed 359?

MR. VEI NSTEI N: | believe the defense did, but

there's no --

THE COURT: Plaintiff is not asking for future

damages. | get that.
MR. VEEINSTEIN. W are --
THE COURT: You are?

MR. VEEINSTEIN: We are asking for reliance

damages.
THE COURT: Right.

MR. VI NSTEIN:  Which are expenditures that

al ready occurred.
THE COURT: Right.

MR, VEINSTEIN. Ckay. | -- | did not propose

it, to be quite honest, but if they're -- they're

www.aptusCR.com
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all eging a stream of future damages that woul d have to
be di scounted to present value. There's no wtness
that's testified or could testify to that. But that
woul d be a correct statenent of the | aw

THE COURT: So this contenpl ates
Cross-conpl ainant Darryl Cotton's claimfor future
damages?

MR VEEINSTEIN. Right.

THE COURT: Al right. Wich if economc in
nature, which they would be, Plaintiff -- well, | guess
Cross-Defendant is entitled to a present cash val ue
reduction. GCh, boy. Now, there's a |lot of issues that
arise fromthis instruction, but | think you're entitled
toit.

So let nme go to the defense side. Let ne ask
this before we take our afternoon break.

For what period of tine do you expect to be
asking for an award of future damages?

MR. AUSTIN. Ten years.

THE COURT: Ten years from when?

MR. AUSTIN. Well, theoretically, the CUP
probably --

THE COURT: Counsel, not theoretically. The
evidence is done. W' re talking about instructions.
We're literally hours away fromyou giving closing
argunments. And I'mtrying to deal with these
Instructions. And I'mtrying to do so neutrally. |

really am
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|"mgoing to give the instruction if requested
by Cross-Defendant because | think they're entitled to
It, depending on just how far into the future you think
you're entitled to ask the jury to award future damages.

So let's start with fromwhen. At what point
do you -- do you think, based upon the evidence, that
your side should begin getting $10,000 a nonth?

MR. VEINSTEIN: Present tine.

THE COURT: Fromtoday's date? Okay. Wy?
Wiy today as opposed to sone other tinme frane? Based
upon the evidence -- we're in trial. | nean, that has
no connection to the reasonabl eness of when that
application would have been issued and the di spensary
opened and begi n operating business and making a profit.

MR. AUSTIN. Well, M. Cotton believes because
the conpeting CUP was just approved, and his -- the CUP
on 6176 property rightly should have been awarded t hat.

THE COURT: What's the evidence that the

conpeting di spensary's application was just approved?

MR. AUSTIN. | believe it passed all the
conm ttee hearings and --
THE COURT: Well, I'mnot questioning that it

may have happened. But what's the evidence that's been
presented to the jury. Did you present evidence -- did
sonebody present evidence of that?

MR AUSTIN. | believe so. Like, when he
appeal ed on the 6176, the CUP was deni ed.

THE COURT: This is M. Magagna?
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MR AUSTIN  Yes.

MR. VEINSTEIN. So ny question is, what -- he's
not suing on the Magagna CUP. Wiat's the evidence that
the 6176 CUP woul d have been approved on a particul ar
dat e?

THE COURT: Well, partially what M. Bartell

sai d.
MR VEINSTEIN. | get that. But when?
THE COURT: We're going to take our
afternoon -- folks, at this rate, you're definitely

com ng back tonorrow norning. But these are inportant.
More err is conmtted on jury instructions than any
other issue. So we're going to take our tine and try to
do it right.

But et ne just lean toward the
Cross-conplainant's side. Please, reflect on what your
damages theory is and be prepared to -- again, based
upon the evidence, to let us know what it is. W've
still got a lot of instructions to get our way through.

So we're going to take our -- we're going to
stop at 3:59, not nmake any final decisions. And we'll
t ake our break now for 15 m nutes.

(Recess from2:58 p.m to 3:12 p.m)

THE COURT: Al right. Counsel, as | was
reflecting over the |ast several mnutes on the evidence
that's been presented or maybe nore so the | ack of
evidence, I'mnot of the viewthat the -- | guess the

cross-defendants should be subjected to a claimfor
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future econom c damages.

|'ve heard you say that the CUP application's
duration is 10 years. | don't recall any of that
I ntroduced to that effect. But even if there was, that
I's not nearly enough evidence to support a claimfor
future damages.

So what I'minclined to do upon reflection is
tolimt the amount of dammges, given your theory, that
M. Cotton may seek from whatever point in the past you
think that that application would have been granted and
a dispensary -- well, and then he may have then begun to
collect his $10,000 a nonth to the present.

| don't see enough evidence to support a claim
into the future that isn't speculative and, quite
frankly, puts the cross defense side at a conpletely
unfair disadvantage. And that's not the Court's
intention to either one of you.

So I'"'mgoing to -- I"'mnot inclined to give any
damages -- any instructions -- I'msorry -- which
contenpl ates an award of future econom ¢ danages beyond
the date of trial.

Let me go to M. Cotton's side. Comments or
obj ecti ons?

MR AUSTIN: No objection, your Honor.

THE COURT: Al right. Let ne go to
M. Geraci's side.

MR VEEI NSTEIN:  No objection. That nmakes

sense.
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THE COURT: Al right. So what |'m not going
to do is give 359, since that's no | onger applicable.

The next one will be 380. Wo is proposing
3807

MR. VEEI NSTEIN: The def ense.

THE COURT: GCkay. So what did you have in mnd
with 3807

MR AUSTIN.  Well, some of the emails pretty
much verify the terns that M. Cotton is alleging. And
t he Novenber 2nd email -- enmmils back and forth from --

THE COURT: Al right. Let nme -- | got you.
Let ne just go to the other side.

Is there any question that either side can rely

upon the electronically communi cated nessages?

MR. VEINSTEIN. May | -- | don't -- ny response
may sound nonresponsive, and | apol ogize. 1've never
understood -- |'ve understood their theory being that --
first of all, the electronic neans deals with how you
accept and -- as to contract formation. | understood

the testinony to be that it was an oral agreenent that
was formed when they had oral communications where ny
client allegedly agreed to what M. Cotton said were the
ternms and conditions that were contained in the two
wor ki ng docunents.

But the essence of the formation of the
contract, | always understood, and |I think was -- based
on the evidence is a verbal consent to it, not because

sone email was sent. |In fact, | don't know of any email
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t hat was sent where consent was --

THE COURT: The only thing I'mthinking of is
the one that M. Geraci sent to M. Cotton which
M. Geraci explained on his exam nation to be sonething
different than M. Cotton understood. But, okay, or
sonme form of acceptance --

MR. VEINSTEIN: But that evidence is being used
not to establish formation of a contract but to
establish that M. -- M. Geraci agreed to a single
term the equity interest.

THE COURT: Well, that's the oral agreenent.

Ri ght ?

MR. VEINSTEIN. Well, but the oral is nuch
broader than that. And so | think the testinony is,
yeah, that's -- that's going to be argued as evi dence
that corroborates that he nade that oral agreenment. But
he woul d have had to orally agree to all of these other
ternms and conditions. And there's nothing under the --
under the -- there's no emails that are being proposed
to say, you know, that somehow the formation occurred of
that oral agreenment as a result of the exchange of
emails. That's ny point.

THE COURT: So let ne hear from you.

MR. AUSTIN. Well, the email -- in that email,
M. Cotton says the 10 percent was a factored elenent in
ny decision to nove forward. Please confirmthat this
wll be inour -- in any final contract. So it doesn't

say that's exclusively the one thing. He just kind of
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puts enphasis on that's one of his primary concerns, to
whi ch the response is, no, no problemat all.

THE COURT: Ckay. Just give ne a nonent here.

MR VEINSTEIN. And | would -- the use notes
explains that it goes to contract formation.

THE COURT: (Goes to what?

MR. VWEINSTEIN:. Contract formation. So |I'm not
suggesting he can't argue that that corroborates ny
client's consent to that provision, but it's really not
bei ng used to establish the formation of this |arger
oral agreenent.

So the evidence comes in. He argues it. But
he just doesn't need this instruction. |It's not
appl i cabl e.

THE COURT: Well, is this nore
Cross-conpl ai nant Darryl Cotton?

MR AUSTIN  Yes.

MR VI NSTEIN:  Yes.

THE COURT: Al right. It's very -- it's been
along tine since |I've had a case to try to work this
hard to understand the application of certain
Instructions. Www. Al right. Just give ne a nonent.

MR. TOOTHACRE: |Is there any evidence in the
record, your Honor, on the second paragraph?

THE COURT: One nonent. |'mjust trying to
line this up --

MR, TOOTHACRE: (kay.

THE COURT: Ckay.
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MR TOOTHACRE: |s there any evidence in the
record that the parties agreed to formalize the
agreenent by the use of email?

THE COURT: Well, |I've seen -- | see a |lot of
evi dence of email communi cations. Wether that's an
agreenent, explicit or tacit, I'll leave it up to the
jury to decide.

Al'l right. So I'mgoing to give 380 as
nodi fi ed.

And | take it I'mdoing so over M. Ceraci's
obj ecti on?

MR. VI NSTEI'N:  Yes, your Honor.

THE COURT: Al right. And this is what
M. Cotton is proposing?

MR. AUSTIN.  Yes, your Honor.

THE COURT: Al right.

Now, let's go on to 3501. Who is proposing
this?

MR. VEI NSTEIN: The def ense.

THE COURT: Al right.

MR. AUSTIN. W don't need that, your Honor.

THE COURT: Al right. 3501 will not be given.

Let's go to 3502. Who is proposing?

MR VEEI NSTEI N:  Def ense agai n.

THE COURT: Al right. Again, | had
reservations about including this, but | don't --

MR. AUSTIN. W don't need it, your Honor.

THE COURT: Al right. So 3502 is gone.
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Let me just go up.

The next one is 1900.

MR. VI NSTEIN:  Your Honor, before we |eave the
damage instruction, | think it's an appropriate tinme to
address 361, reliance damages. That was an instruction
where we had requested and didn't appear in your
version. And | think it's a proper instruction.

THE COURT: COkay. Let nme see if -- oh, boy.
Let me see if | can retrieve your instructions.

MR. VEINSTEIN. | can give you a copy of the
sheet | have.

THE COURT: It's different.

Wiy don't you give it to ne.

MR. VWEINSTEIN. It's got ny note on it that
says should be put back in. But other than that --

THE COURT: Al right. That's fine -- let ne
just -- | may have found your instructions, Counsel.

MR. VI NSTEIN.  Ckay.

THE COURT: | didn't see -- Counsel, this is
what you sent nme, truly. And | can go back -- | can get

out of this to show you. This skipped from 359 to 380.
Now, was there a special instruction that you gave to
me?

MR VEEI NSTEIN:  No.

THE COURT: Because, see, look at this, jury
i nstruction from M chael Winstein. So, you know, we
coul d have nessed up here.

Now, this is an earlier set that we got on
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June 28.

MR VEEINSTEIN. Right.

THE COURT: Let ne go there.

MR VEINSTEIN. It was in our report --

THE COURT: Let nme go to this one.

MR. VEINSTEIN. It should be on page 75 of that
docunent .

THE COURT: Page 75.

M5. KULAS: Your Honor, in the version that was
provided to you -- | just did a control find on CAC

361. It looks like it's on page 75. So it m ght have
been a little bit out of order.

THE COURT: Al right. Let's see what we can
find here.

kay. Was it identified as CACI 3617

MR VEINSTEIN. It was.

Here we go. So let ne do -- does this look to
be what you proposed?

THE WTNESS: It was.

BY MR VEI NSTEI N:
Q Ckay. So let me do this. | don't know if |
know how to do any control searches.

MR. AUSTIN. Go control F. And then --

THE COURT: Counsel, |'mjust kidding. | nean,
|*"mnot so sure | do know how to do it. So now what |'m
going to do is scroll back to 350, in between 350 and
380. We're going to paste this in. So just give ne a

monment to set this up a bit. GCkay. So we'll -- so now
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we're all | ooking at 361.
And | take it that this is what M. Ceraci's

side is confortable with?

MR VEINSTEIN. And it should be -- | believe
it's --

THE COURT: |I'mgoing to add Def endant.

MR. VEINSTEIN. | don't think there's any

nodi fication of CACl in there.

THE COURT: GCkay. So Plaintiff Jerry -- Larry.
|"mgetting these nanes m xed up now.

So let nme go to the defense side. Comments?

MR AUSTIN. No objectionto -- to howit is.

THE COURT: Ckay. Let ne just -- what |'ve
| earned is as easy as you all have cone to refer to each
ot her by last nanes, it's much nore conplicated fromthe
jury and the Court's perspective. So | just put down
Plaintiff and Defendant. Just give ne one nonent.

Just give ne a nonent here.

MR. VWEINSTEIN. That's the way | do page breaks
t 0o.

THE COURT: Yeah. Let nme just drop that down a
bit. 1'll clean this up if | have to before |I send it.

Ckay. So there's 361, as nodified. And I'm
inclined to give that.

Did | hear no objection fromthe defense side?

MR. AUSTIN:. Correct, your Honor.

THE COURT: Al right. Now, are there any

ot her damages instructions that the Court failed to
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include fromPlaintiff's side?

MR. VEEI NSTEI'N.  No, your Honor.

THE COURT: Al right. So in order, 350, 361,
380, and now we're up to 1900. Right? 1900.

Ckay. This is -- we need to nake sone
corrections to get rid of Ms. Berry.

MR. VEINSTEIN. So with -- you're going very --
wth the damage instructions we just tal ked about
limting no future danages. |Is there going to be -- is
that just going to be argued that way, or is there going
to be --

THE COURT: 1'mgoing to |leave it as argunent
with the adnonition that the Court has granted at |east
in part Cross-Defendant's notion for nonsuit and w ||
limt M. Cotton's claimfor econom c damages based on
contract or fraud. | should say and fraud to
t he $10, 000 per nonth fromsonme date prior to trial to
no |ater than the date of trial. Just give ne a nonent
her e.

And if there's an -- if there's a statenment or
an argunent nmade, then | would expect M. Geraci's side
to object.

On the other hand, if the jury does go beyond
what the Court has now ordered, it will becone the
subj ect of a proposed trial notion. So one way or the
other, we're going to get to it.

Ckay. So now we're at 1900. And what |'ve

done is |'ve deleted all the references to Ms. Berry.
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O herwise, | think it's consistent with what we had
given the jury in pre-instructions.

Any objection fromeither one of you?

MR VEEINSTEIN: No objection fromPlaintiff.

MR. AUSTIN. No objection.

THE COURT: Al right. After 1900, is 1902,
fal se prom se.

Comments? (bj ections?

MR. VEINSTEIN:. No objection fromPlaintiff.

MR. AUSTIN. No objection, your Honor.

MR. TOOTHACRE: Wit.

MR VEEINSTEIN. Two needs to be --

MR. TOOTHACRE: Two needs to be he -- the he or
she.

THE COURT: Did not intend -- you're right. So
let's get rid of or she.

MR. TOOTHACRE: That's good.

THE COURT: Anything el se, Counsel?

MR. TOOTHACRE: No, your Honor.

THE COURT: So the Court will give 1902 as
nodified to delete the reference to she.

Next is 1903. Let ne get rid of the references
to Ms. Berry.

Al'l right. As nodified, Counsel, any comments
or questions?

MR. VWEINSTEIN: Not fromPlaintiff.

MR AUSTIN. Only that on the top line, it

says -- after you got rid of Rebecca Berry, it says
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Cross-Defendants Larry Geraci.

THE COURT: Cot cha.

MR. AUSTIN. But no objection to the substance.

THE COURT: Al right. There we go. |[|'ve
cl eaned that up.

Continuing on, 1904. Comments?

MR. VEINSTEIN. So the -- the representation
that's being -- I"'mnot sure it's necessary. The
representation that they're pursuing is that he didn't
intend -- he said he would pay $10,000 a nonth
guaranteed and that he didn't nean it. | nmean, |'m not
going to argue that opinion, if that's what you' re going
tolimt their argunent to.

THE COURT: Thank you. Let ne go to defense
side -- or M. Cotton's side.

Are you asking for this?

MR AUSTIN. | think at one tine we did want to
make that argunment about his claimto have speci al
know edge and special skill sets. But I -- | don't
t hink we need that anynore.

THE COURT: So you're withdrawi ng 1904, or not?

MR. AUSTIN.  Yeah. | can withdraw that.

THE COURT: Al right.

MR. VI NSTEI'N:  Your Honor --

THE COURT: Any objection?

MR VEINSTEIN. No. But it's under the
understanding that their argunment is limted to -- |

mean, when we talked in the notion about what they could
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go forward on and you asked themto identify the

m srepresentation, the m srepresentation that was
identified was the statenment before Novenmber 2nd, 2016
that he was going to, you know, pay -- you know,
essentially live up to these terns and conditions, none
of which are opinions. They're just statenents of fact.
And that was the only representation they identified

t hat was actionable to induce reliance.

If they're going to argue there were other
representations, | don't know what those are. But, you
know, |I'mconcerned that | elimnate the instruction if
they're not limted in that regard based on the Court's
ruling.

THE COURT: Well, |'m seeing dual argunents.
The m srepresentation of fact is not opinion. It was
that M. Cotton woul d becone a joint venture partner and
get paid in equity interest or sone mmjor damages per
nonth. That's a fact.

But either side can argue testinony that may
fall into the category of opinions for other purposes.
Li ke, for exanple, if M. Cotton or M. Ceraci say he's
a super star in getting applications authorized by the
City and he was going to nake a zillion dollars
operating a di spensary, part of which M. Cotton was
entitled to get some noney, | nean --

MR. VWEINSTEIN. Then | would not withdraw it,

t hen.
THE COURT: Well, you can argue the sanme thing
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toward --
MR VEINSTEIN:. | understand.
THE COURT: So you would want to withdraw it,

or not wwthdraw it?

MR. VWEINSTEIN. | would want to keep it, then.
THE COURT: GCkay. So -- okay. So if one side
wants to keep it -- so how do you -- what |'minclined

to do is delete the references to Plaintiff Larry Geraci
and Defendant Darryl Cotton and let you all argue it
however .

MR. VEINSTEIN. No objection to nmaking it
generi c.

THE COURT: Ckay. Counsel ?

MR. AUSTIN. That's fine, your Honor.

THE COURT: Al right. Now, | want to make
sure -- okay. GCh, boy. GCkay. Now, having said what I
just said, | don't want either side to be boxed in.

So let nme ask Plaintiff's side, do you want
this to be reciprocal? | nean, what we tal ked about is
why it could be relevant from Cotton's perspective. |
don't want --

MR, VEEI NSTEIN.  Well --

THE COURT: | can nmake this reciprocal if we
can figure out a way to do it.

MR. VWEINSTEIN. | don't -- it really goes to
the false msrepresentation claim So | have no
objection to it being that way.

THE COURT: Thank you. The Court then will
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gi ve 1904 as nodifi ed.

Continuing on, 1907. Any objection?

MR. VEINSTEIN:. No objection fromPlaintiff.

MR. AUSTIN. No objection.

THE COURT: 1908? These are standard --

MR. VEEI NSTEIN:  No objection.

MR. AUSTIN. No objection.

THE COURT: Al right. Let's get rid of that
conmma.

1922.

MR. VWEINSTEIN: This is Defense's instruction.
| don't think it applies anynore.

MR. AUSTIN. Yeah, we can -- we can renove
t hat .

THE COURT: You agree we can withdraw it -- or
remove it?

MR AUSTIN  Yes.

THE COURT: 1922 will be deleted and not given.

1923. | know that needs to be harm
Al right.

MR VEINSTEIN. This is typically -- there
needs to be a damages instruction, obviously. And
typically it's the out-of-pocket rule, but we don't have
a situation in which we're seeking renedies that would
normal |y be involved with the breach of the sale of the
property, which this is designed to do.

THE COURT: | gotcha.

So let nme go to the defendant's perspective and
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M. Cotton's perspective or side.
Are you asking for this instruction?
MR. AUSTIN: No, your Honor.

THE COURT: Al right. 1923 will not be given.
MR. VEINSTEIN. That has the -- that has the

effect of just reverting everything to the danage
instructions that are in the other part of the
I nstructions --

THE COURT: Right.

MR. VEINSTEIN. -- which is fine.

THE COURT: Let ne see here.

And t hen sonebody proposed 3925. So after

1908, we skip all the way to 3925.
MR. VEINSTEIN: No objection.
MR. AUSTI N Yeah, no objection.

THE COURT: And next instruction -- okay. So
that's the | ast substantive -- we've got sone cl osing
I nstructions to go over.

Let me go to Plaintiff's side. |s there any

ot her instructions that you wanted to bring to ny
attention that | have failed to address so far?

MR. VI NSTEIN: Yes. But not because you

failed to address it.
Coul d we put up 306 again.
THE COURT: 3067

MR. VEINSTEIN. Yes. Unformalized agreenent.

| think I may have nuffed that one.

THE COURT: Al right. There it is. There you

www.aptusCR.com
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go.

MR. VWEINSTEIN. So | think we should w thdraw
that. | think it's confusing.

THE COURT: Wthdraw it?

MR VEINSTEIN. | would withdrawit. It's
conf usi ng.

THE COURT: Al right. Let's go to the
Def endant' s si de.

MR. AUSTIN. | do think it's pretty confusing.
THE COURT: |'msorry?
MR. AUSTIN. | think it's confusing. Like --

THE COURT: Ckay. |If both of you agree, the
Court wll delete it. Agreed?

MR. VAEI NSTEI'N.  Agr eed.

THE COURT: WM. Austin, agreed?

MR AUSTI N Yes, your Honor.

THE COURT: The Court will w thdraw 306. Now,
let me just line it up here.

Ckay. Let nme go back to Plaintiff's side. Any
ot her instructions you want to tal k about?

MR, VEEI NSTEI'N:  No, your Honor.

THE COURT: Let ne go to the defense side. Any
ot her instructions you want to tal k about?

MR AUSTIN. | would just like to add the joint
venture agreenent instruction. And | -- | don't -- ny
phone died. So |I wasn't able to --

THE COURT: Wat's the nunber?

MR. AUSTIN. | had it witten down, but |I can't
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find that note and ny phone is dead. So | wasn't able
to look it up.
THE COURT: Al right. Just give ne one

nonent .

| think it's 3712. Ckay. Let ne see if | can
get there. Al right. Let nme -- | found it in CAC, by
the way, on ny -- so let ne try to get it as big as |
can. Sorry, Counsel. Oh, wait a mnute. Maybe if |

can get rid of that. There we go.

Al right. That's as big as | can get it for
you. For those of you who are not as young as you used
to be, 1've made it as big as | can. No disrespect
I nt ended to anybody.

MR. TOOTHACRE: | don't think we need the first
par agr aph because | don't think there's any
al l egation --

THE COURT: | tend to agree with that. Well
first of all, let me go to M. Cotton's counsel.

So is this the instruction that you were
t hi nki ng about ?

MR. AUSTIN.  Yeah, it is.

THE COURT: And | agree with M. Geraci's
counsel that the first paragraph should be del et ed.

What you're looking for is the definition of joint
venture. Right?

MR AUSTIN. Yeah. Primarily. Although --

THE COURT: So it seens to nme that 3712, as

nodified to delete the first paragraph, satisfies your
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pur pose.
MR. VWEINSTEIN: | believe the first sentence of
t he next paragraph should be deleted as well so that it
just says definition.
THE COURT: Well, don't they have to decide
whet her there was a joint venture entered into?

MR. VEINSTEIN. | suppose. | viewed it sort of
i ke a special instruction. But --

THE COURT: |'mnot --

MR. VEINSTEIN. | don't -- the first paragraph
Is sufficient. [I'll agree to that w thout objection.

THE COURT: Al right. So let ne go to the
defense side. Let ne do this. Let nme see if | can find
where we left off.

So I'"'mtrying to think where that woul d go.

MR. TOOTHACRE: Probably behind the contract.

THE COURT: 303?

MR. TOOTHACRE: Yeah.

THE COURT: Al right.

MR VEINSTEIN. O it literally could be added
as part of the second half of 303.

THE COURT: Ch, well --

MR. VEINSTEIN:. Were we say --

THE COURT: Okay. | nean, we tell themthat
the order of the instructions doesn't matter.

MR. AUSTIN. W could just put it on the page
followng -- or even before 303.

MR VEINSTEIN. | would say after. But --
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MR TOOTHACRE: | would say after. Drop 304
down.

THE COURT: 304 down. 305. 312.

MR VEINSTEIN. It's right after -- it would be
right after the first instruction where the term"joint
venture" is used. It seens to ne to nmake the nobst sense
t here.

THE COURT: kay. So that would be after 303?

MR. VEINSTEIN: Correct.

THE COURT: Ckay. So there -- the first
reference to joint venture is 303. So then here's what
we'll do --

MR. VEINSTEIN. So it could becone Speci al
No. 1, | guess.

THE COURT: I'd still call it CACl --
MR. VWEINSTEIN. Ch, that's right.
THE COURT: -- 3712. Let ne just do sonething.

MR. AUSTIN. Well, there are sone all egations
that were testified to about, you know, perhaps sone of
the | egal dispensary sancti ons.

THE COURT: Ch, wait a mnute. Let nme just do
this here, then. Ckay.

Now, your -- are you addressing the first
par agr aph?

MR. AUSTIN. | agree with you guys.

THE COURT: (kay.

MR AUSTIN. W can take that out.

THE COURT: kay. So what |'ve done is |'ve
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del eted the reference to the first paragraph of 3712.
O herwise, |'ve left it as is.

Let me go to the defense side. You're
proposing it. Any objections to 3712 as nodified?

MR. AUSTI N:  No, your Honor.

THE COURT: Let me go to Plaintiff's side.

MR. VEEINSTEIN:  No objection as nodified, your
Honor .

THE COURT: Al right. Now, let ne go back
to -- let nme just scroll this dowmm. | think all the
rest of these will be fine.

MR. AUSTIN.  Your Honor, in relation to the
contract instructions, isn't there also one about, |ike,
mut ual incentive, sonething that kind of maybe descri bes
meeting of the mnds? | think it's entitled nutual
ascent. | nmean, it's not included in here, but would
that be a standard?

THE COURT: Let ne ask you this. D d you
propose it? There's probably a good reason that it's
not in here. |If you proposed -- although, | did mss
the 361 one.

MR. TOOTHACRE: What are the odds of making two
m st akes, your Honor.

THE COURT: Yeah.

MR. VWEINSTEIN. |'m|looking at the index in
CACl, and | don't see a --
THE COURT: |'m not seeing anything either.

Let me go to 309.
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MR. VEINSTEIN: Contract formation.

THE COURT: Well, Counsel, at sonme point, you
have the responsibility to at |east give us a nunber.
And | -- we're all aware of the principle that you're
referring to, but --

MR AUSTIN | --

THE COURT: =-- | don't see it. So in the
absence of you having given nme sonething to get ne
started, | don't know how to respond to that, other than
to just not accept it, for the tine being.

| mean, if you can propose sonething, nmaybe we

can integrate it between now and Monday, but --

MR. AUSTIN. Yeah, | apologize. | can't access
nmy phone.

THE COURT: So what |'mgoing to dois |I'm
going to -- now, let ne just go to the very end. The

Court wll give all the instructions that we've
di scussed -- now, through and including 3925. At that
poi nt, Counsel, I'mgoing to stop. You argue.

When you' re done arguing, the concluding
Instructions will consist of the followng: 5009, 5010,
5011 -- and, by the way, you need to have your Court
reporter available for readback, if requested -- and
5012.

And at that point, subject to a couple of
addi tional adnonitions, the jury will get the case.

So I"'mgoing to send this to ny clerk, and

going to send it to you in just a few nonents.

Page 176
www.aptusCR.com



© 00 N o o M W DN P

N NN NN NNMNNMNRRRRRRER R R R R
0 N o OO DN WNREPR O © 0 ~N O O M w N kL O

Transcript of Proceedings Geraci vs. Cotton, et al.

MR VEINSTEIN. May | address one issue before
you do that?

THE COURT:  Uh- huh.

MR VEINSTEIN. And | apol ogi ze. The Court has
been very patient. 1908, reasonable reliance, it
doesn't look like it's the full CACl instruction. And
| "' m not sure why.

THE COURT: 3908?

MR. VEINSTEIN:. No. 1908. Reasonable
reliance.

THE COURT: Now, this may be one that | did not
cross-reference. Sonmebody may have proposed it as is.
So let ne see if | can retrieve 1908. Oh. There's a
| ot nore here.

MR. VEINSTEIN. Yes. | thought maybe | didn't
have the nobst up-to-date book.

THE COURT: Let ne see if | can retrieve it
real quick. Oh, boy. Well, nmaybe not.

MR VEINSTEIN. Ch, that's an ol d one.

THE COURT: | have an old one. Believe it or
not, this is what we get online fromthe Court. But the
newer nodel has a ot nore to it.

MR VEEI NSTEIN.  Yes.

THE COURT: That may be part of the issue.

MR. VEINSTEIN. It may very well have been --

THE COURT: Well, are you asking that the Court
give the bal ance of the instruction?

MR VEI NSTEIN.  Yes.
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THE COURT: Al right. Let nme go to --

MR AUSTIN. | did review the nmuch | engthier
one, and I'mfine with that one.
THE COURT: Al right. So, Counsel, | would

need to do sone additional word processing. Let's not
take the tine for you to stare at ne to do that.

So here's what |'"'mgoing to do. Plus -- oops.
Plus rest of 1908.

So when | send this to you in just a nonent --
"Il send you another set, but | want to get sonething
to you tonight. So | won't forget, | can assure you.

|s there anything else fromM. Ceraci's
side --

MR, VEEI NSTEI' N:  No, your Honor.

THE COURT: =-- on instructions?

MR, VEEI NSTEI' N:  No, your Honor.

THE COURT: Ckay. Just, again, let nme save
this and send it to you.

Ckay. So, Counsel, here's what | propose we
do. It's 4 o'clock now It's been an awful | ong day.

W' re going to get you the instructions. And
then rather than spend any nore tine tonight, at or
before | take the bench tonorrow norning at 8:30 for ny
ex parte calendar, we wll arrange to email you the
verdict forns, which | think wll reflect all of the
changes that the Court has made as a result of its
rul i ngs.

What |'m going to suggest is that we
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reconvene -- and |'mgoing to give you | eave to appear
tel ephonically -- at 10: 30.

MR VEI NSTEIN.  Ckay.

THE COURT: Now, what I'll try to do well
before then is not only to have email ed you the current
set of the verdict fornms but the nost recent set of the
jury instructions which -- jury instructions which
i ncl udes the conpl eted 1908.

So our 10: 30 hearing, which, again, you have
| eave to appear telephonically. If you want to cone
down, that's fine. It may be very short. |[If all | hear
is you're good with the instructions, you're good with
the verdict fornms, that will be that.

Il wll want to get you on the phone or have you
say in person that you're good with -- there may be an
objection. You can interpose the objection.

But | want to know that we've done the best we
can as of tonorrow norning.

And then that will be the last | need to hear
from you before Mnday norning.

MR VEINSTEIN: What's the nunber, your Honor?

THE COURT: Any objection?

MR VEINSTEIN. No. Wat's the nunmber | should
cal I ?

THE COURT: Call the departnent.

THE CLERK: There's only one line. So they
have to call in.

THE COURT: |Is that what we do, get themon the
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line?

THE CLERK: Yes. | can do the conference call

THE COURT: So if you choose to appear
tel ephonically, before you | eave, make sure we know what
nunber to reach you no later than 10:30. And I'Il| get
this to you before then. Wien | say "I," ny clerk wll
have emailed it to you.

Ckay.

MR. TOOTHACRE: | have one question, your
Honor .

THE COURT:. Sure.

MR. TOOTHACRE: In closing argunments, what's
the Court's feeling of publishing rough transcripts from
the court reporter?

THE COURT: Good questi on.

My first reaction is if counsel is satisfied in
representing that this is what a wwtness said, |'m
sati sfi ed.

MR, TOOTHACRE: Ckay.

THE COURT: Let's go to the defense side. And
you may want to publish draft dailies of what the
witness said too. I'minclined to let you do so.

MR AUSTIN. Ckay. |If I did choose to do that,
| would ideally just want to have a printed copy for
everyone, because | don't know how to use any of these,
| i ke, projectors. | don't think they'Il use it. But if
| were to do so, would I want, like, a copy?

THE COURT: No. You wouldn't be giving the
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jury anything. You' d be displaying it.

MR. AUSTIN.  Ckay.

THE COURT: Now, how you display it is entirely
up to you.

MR, AUSTIN.  Ckay.

THE COURT: Folks, I'mnot going to all ow
anybody to conprom se the court reporter. She's done
t he best she can and, apparently, has given you dailies
or drafts of something. This is not about the court
reporter.

So if there's any question about what appears
on the draft that you displayed to the jury, you are
putting yourself on the line. |It's not the court
reporter who has done the best she can.

Do you understand that?

MR VEEI NSTEI N:  Under st ood.

THE COURT: Counsel ?

MR AUSTIN.  Yes, your Honor.

THE COURT: Al right. So you've got |eave.

THE REPORTER  Your Honor, for the reporter,
excuse the interruption, will there be a need for nme to
be on the line as well tonorrow norning?

MR. VEINSTEIN. Not fromthe Plaintiff's
per specti ve.

THE COURT: |In other words, waive reporting of
tonmorrow norning's conference call -- or hearing.

MR VEEI NSTEI N. Wi ved.

MR. AUSTIN. So wai ved.
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THE COURT: Gotcha. And | think our mnute
order captures the objections to instructions or
sonething. So there's not a whole |ot of business to
accomplish. And, folks, I"'mgoing to do it the sane way
tonmorrow whet her we have a reporter present or not.

Al right. So we'll waive reporting of
tonorrow norning' s hearing.

Anything else fromPlaintiff's side?

MR VEEI NSTEIN:  No.

THE COURT: Defense side?

MR. AUSTIN.  No, your Honor.

THE COURT: We've got a ton of people com ng
t hrough tonorrow norning. So nake sure your bel ongi ngs
are protected.

(The proceedi ngs concluded at 4:01 p.m)
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|, Margaret A. Smth, a Certified Shorthand
Reporter, No. 9733, State of California, RPR, CRR, do
hereby certify:

That | reported stenographically the proceedi ngs
held in the above-entitled cause; that ny notes were
thereafter transcribed with Conputer-Ai ded
Transcription; and the foregoing transcript, consisting
of pages nunber from1l to 182, inclusive, is a full,
true and correct transcription of nmy shorthand notes
taken during the proceeding had on July 10, 2019.

| N WTNESS WHERECF, | have hereunto set ny hand
this 25th day of July 2019.

)/@W/\(ﬁ%

Margaret A. Smith, CSR No. 9733, RPR, CRR
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