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DARRYL COTTON,
Plaintiffs,
VS.

[ L ARRY GERACI, an individual;
REBECCA BERRY a/k/a REBECCA ANN
BERRY RUNYAN, ar individual;
MICHAEL R. WEINSTEIN, an individual;
SCOTT TOOTHACRE, an individual;
FERRIS & BRITTON APC, a California
corporation; GINA M. AUSTIN, an
individual; AUSTIN LEGAL GROUP APC,
n California corperation, SEAN MILLER,
an individuai FINACH THORTON &
BAIRD, a limited liability partnership,
DAVID DEMIAN, an individual, ADAM
WITT, an individual; and DOES 1 through
50, inclusive,
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Plaintiff Cotton hereby requests that this Court take judicial notice of the documents
described below and the copies thereof attached hereto in support of his Opposition to
Motion Defendant Gina Austin’s Motion to Dismiss

The documents listed below and attached hereto as RIN Exhibits Nos. 1-10
conformed copies of pleadings, transcripts, or other papers filed in Geraci v. Cotton, et
al., San Diego Superior Court Case No. 37-2017-10073-CU-BC-CTL (“Cotton 1) and
other cases named herein which are currently pending in and/or were previously
adjudicated by the San Diego County Superior Court. This Court may properly take

judicial notice of these exhibits pursuant to Federal Rules of Evidence, Rule 201.

RJN

NO DOCUMENT TITLE/DESCRIPTION

1 | Stipulation for Entry of Final Judgment and Permanent Injunction; Judgment
Thereon [CCP? § 664.6] filed and entered on June 17, 2014 in case entitled City
of San Diego v. CCSquared Wellness Cooperative, et al., San Diego Superior
Court Case No. 37-2015-00004430-CU-MC-CTLReporter’s

2 | Supplemental Declaration of Gina M. Austin for September 7, 2018 Hearing
filed on September 4, 2018 in the case entitled Razuki v. Malan, et. al., San
Diego County Superior Court Case No. 37-2018-00034229-CU-BC-CTL

3 | Declaration of Larry Geraci in Opposition to Defendant Darryl Cotton’s Motion
to Expunge Lis Pendens filed in Cotton I on April 10, 2018

4 | Cotton I Trial Exhibit 35 — Email from Gina Austin to Abhay Schweitzer on
October 27, 2016 at 4:57 p.m.

5 | Cotton I Trial Exhibit 35-004 — City of San Diego Department of Development
Services Form DS-3032 —General Application for Conditional Use Permit
(CUP) of 6176 Federal Boulevard, San Diego, CA, Project No. 520606 executed
on October 31, 2016 by Rebecca Berry as President

2

REQUEST FOR JUDICIAL NOTICE IN SUPPORT OF PLAINTIFFS’
OPPOSITION TO DEFENDANT GINA AUSTIN’S MOTION TO DISMISS
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I;I{)N DOCUMENT TITLE/DESCRIPTION
6 | Cotton [ Trial Exhibit 30-001 — City of San Diego Department of Development
Services Form DS-318 — Ownership Disclosure Statement for CUP Application
of 6176 Federal Boulevard, San Diego, CA, Project No. 520606 executed on
October 31, 2016 by Rebecca Berry as President
7 | Reporter’s Transcript of Proceedings [at Trial] July 8, 2019 in Cotfon I, Excerpt
of Testimony of Rebecca Berry.
8 1 Reporter’s Transcript of Proceedings [at Trial] July 8, 2019 in Cotfon I, Excerpt
of Testimony of Gina Austin.
9 | Reporter’s Transcript of Proceedings [Geraci’s Demurrer] November 3, 2017.
10 | Copy of First Amended Complaint Cotton I, ROA 19.
Dated: July 13, 202C DARRYL COTTON
By

Plaintiff /n Propria Persona,

3

REQUEST FOR JUDICIAL NOTICE IN SUPPORT OF PLAINTIFFS’
OPPOSITION TO DEFENDANT GINA AUSTIN’S MOTION TO DISMISS
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EXHIBIT 1
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SUPERIOR COURT OF CALIFORNIA

-2 - T - U ¥ D NV B -

COUNTY OF SAN DIEGO

ot
<>

CITY OF SAN DIEGO, a municipal Case No. 37-2015-00004430-CU-MC-CTL
corporation,
STIPULATION FOR ENTRY OF FINAL
Plaintiff, A JUDGMENT AND PERMANENT
INJUNCTION; JUDGMENT THEREON
V. [CCP § 664.6]

et
(72 2 S

CCSQUARED WELLNESS COOPERATIVE,] IMAGED FILE
a California corporation;

BRENT MESNICK, an individual;

JL INDIA STREET, LP, formerly known as JL
INDIA STREET, LLC;

JEFFREY KACHA, an individual; and

DOES 1 through 50, inclusive,

P et el
e T

Defendants.

o
o0

o S )
o W

1. Plaintiff, City of San Diego, a municipal corporation, appearing by and through its

o
i

attorneys, Jan I. Goldsmith, City Attorney, and Marsha Kerr, Deputy City Attorney; and

o
(&)

Defendants, JL INDIA STREET, LP, formerly known as JL INDIA STREET, LLC; JEFFREY
KACHA; and LAWRENCE E. GERACI, aka LARRY GERACI (Doe 1) (collectively,

L )
S W

“Defendants), appearing by and through their attorney, Joseph Carmellino, Esq., enter into the

| oed
N

following Stipulation for Entry of Final Judgment (Stipulation) in full and final settlement of the

e ]
(=5

above-captioned case without trial or adjudication of any issue of fact or law, and agree that a

[ ]
)

final judgment may be so entered.
1t

g
o0

LACEU\CASE ZN\I802.m&\Plendingsistip propaty owners.docx 1
STIPULATION rur ENTRY OF FINAL JUDGMENT AND PERMANENT INJUNCTION
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2. The parties to this Stipulation are parties in two civil actions pending in the Superior
Court of the State of California for the County of San Diego. It is the intention of the parties that
the terms of this Stipulation constitute a global settlement of the following cases:

a. City of San Diego v. CCSquared Wellness Cooperative, et al., Case No. 37-2015-
00004430-CU-MC-CTL.

b. City of San Diego v. LMJ 35" Street Property LP, et al., Case No. 37-2015-
000000972.

3. The parties wish to avoid the burden and expense of further litigation and accordingly
have determined to compromise and settle their differences in accordance with the provisions of
this Stipulation. Neither this Stipulation nor any of the statements or provisions contained herein
shall be deemed to constitute an admission or an adjudication of any of the allegations of the
Complaint. The parties to this Stipulation agree to resolve this action in its entirety as to them and
only them by mutually consenting to the entry of this Stipulation in its Entirety and Permanent
Injunction by the Superior Court.

4. The address where the Defendants were maintaining a marijuana dispensary business
at all times relevant to this action is 3505 Fifth Avenue, San Diego, also identified as Assessor’s
Parcel Number 452-407-17-00 (PROPERTY). The PROPERTY is currently owned by JL INDIA
STREET, LP, formerly known as JL INDIA STREET, LLC.

5. The legal description of the PROPERTY is:

Lot 3 in block 45 of loma grande, in the city of San Diego, County of San

Diego, State of California, according to Map thereof No. 692, filed in the

Office of the County Recorder of San Diego County, November 23, 1891.

6. This action is brought under California law and this Court has jurisdiction over the
subject matter, the PROPERTY, and each of the parties to this Stipulation.

INJUNCTION

7. The provisions of this Stipulation are applicable to Defendants, their successors and
assigns, agents, ofﬁcex's, employees, representatives, and tenants, and all persons, corporations or
other entities acting by, through, under or on behalf of Defendants, and all persons acting in

concert with or participating with Defendants with actual or constructive knowledge of this

LACEUNCASE. ZN1802. mk\Pleading ' wtip propenty owncrs.doex 2

STIPULATION FOR ENTRY OF FINAL JUDGMENT AND PERMANENT INJUNCTION
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Y

1|| Stipulation and Injunction. Effective immediately upon the date of entry of this Stipulation,

2

Defendants and all persons mentioned above are Lereby enjoined and restrained pursuant to San
Diego Municipal Code (SDMC) sections 12.0202 and 121.0311, California Code of Civil
Procedure section 526, and under the Court’s inherent equity powers, from engaging in or
performing, directly or indirectly, any of the following acts:

Keeping, maintaining, operating or allowing any commercial, retail, collective,
cooperative or group establishment for the growth, storage, sale or distribution of marijuana,

including, but not limited to, any marijuana dispensary, collective or cooperative organized

w0 3 N i A W

anywhere in the City of San Diego without first obtaining a Conditional Use Permit pursuant to

10| the San Diego Municipal Code.

11 COMPLIANCE MEASURES
12 DEFENDANTS agree te do the following at the PROPERTY:
13 8. Imrmediately cease maintaining, operating, or allowing any commercial, retail,

141} collective, cooperative, or group establishment for the growth, storage, sale, or distribution of
15| marijuana, including but not limited to any marijuana dispensary, collective, or c00pérative

161} organized pursuant to the California Health and Safety Code.

17 9. The Parties acknowledge that where local zoning ordinances allow the operation of a
18}| marijuana dispensary, collective or cooperative as a permitted use in the City of San Diego, then
19|| Defendants will be allowed to operate or maintain a marijuana dispensary, collective or

20}| cooperative in the City of San Diego as authorized under the law after Defendants provide the

21}} following to Plaintiff in writing:

22 a. Proof that the business location is in compliance with the ordinance; and

23 b. Proof that any required permits cr licenses to operate a marijuana dispensary, '
24 collective or cooperative have been obtained from the City of San Diego as

25 required by the SDMC.

26 10. Within 24 hours from the date of signing this Stipulation, remove all signage from

27|| the exterior of the premises advertising a marijuana dispensary, including but not limited to,
28| signage advertising CCSquared Wellness Cooperative or CCSquared Storefront.

LACEIRCASE. ZN\1 862, m¥\Pleadings\stip propety owners.docx 3

STIPULATION FOR ENTRY OF FINAL JUDGMENT ANy PERMANENT INJunCTION
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1
9

-

11. No later than 48 hours from signing this Stipulation cease advertising on the
internet, magazines or through any other medium the existence of CCSquared Wellness
Cooperative or CCSquared Storefront at the PROPERTY.

- 12. No later than 48 hours from signing this Stipulation remove all fixtures, items and
property associated with a marijuana dispensary business from the PROPERTY.

13. Within one week of signing this Stipulation, Defendant will contact City zoning
investigator Leslie Sennett at 619-236-6880 to schedule an inspection of the PROPERTY.

MONETARY RELIEF

L= e . . -

14. Defendants, jointly and severally, shall pay Plaintiff City of San Diego, for

ok
<

Development Services Department, Code Enforcement Section’s investigative costs, the amount

ot
Y

01 $2,438.03. All other attorney fees and costs expended by the parties in the above-captioned

[
~

case are waived by the parties. The parties agree that payment in full of the monetary amount

ot
(78

referenced as investigative costs is applicable to and satisfies payment of investigative costs for

ek
N

both cases referenced in paragraph 2 above.

-
2]

15. Defendants shall jointly and severally pay to Plaintiff City of San Diego civil penalties

Yl
(=)

in the amount of $75,000, pursuant to SDMC section 12.0202(b) in full satisfaction of all claims

[y
~J

against Defendants arising from any of the past violations alleged by Plaintiff in this action.

[oey
oo

$37,500 of these penalties is immediately suspended. Payment in the amount of $37,500 in

[y
o

civil penalties plus $2438.03 in investigative costs referenced in paragraph 14, totaling

A0
<

$39,938.03, shall be made in 24 monthly installments of $1,664.09 each beginning on or before

[ ]
[

June 5, 2015, and continuing on the fifth of each successive month until paid in full. Receipt of

Defendants’ initial monthly payment of $1,664.09 on June 4, 2015 is acknowledged. The parties

(38}
(38}

[
(75

agree that payment in full of the monetary amounts referenced as civil penalties is applicable to

(]
=

and satisfies payment of civil penalties for both of the cases referenced in paragraph 2 above. All

(eSS

[
th

payments shall be made in the form of a certified check payable to the “City of San Diego,” and

(3]
)

shall be mailed or personally delivered to the Office of the City Attorney, 1200 Third Avenue,

27|} Suite 700, San Diego, CA 92101, Attention: Marsha B. Kerr.
2811 /11
LACEU\CASE. ZN\802.mk\Pleadings'stip property owners.docxStipulation 4

STIPULATION FOR ENTRY OF FINAL JUDGMENT AND PERMANENT INJUNCTION
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1 16. The suspended penaltics siiall only be tmposed if Defendants fail to comply with the
2|{ terms of this Stipulation, Plaintiff City of San Diego agrees to notify Defendants in writing if
3| imposition of the penalties will be sought by Plaintiff and on what basis.
4 ENFORCEMENT OF JUDGMENT
5 17. In the event of default by Defendants as to any amount due vnder this Stipulation, the
6|| entire amount due shall be deemed immediatelv due and payable as penalties to the City of San
7|| Diego, and Plaintiff shall be entitled to pursue any and all remedies provided by law for the
8|i enforcement of this Stipulation. Further, any amount in default shall bear interest at the prevailing
91| legal rate from the date of default until paid in full. Service by mail shall constitute sufficient ‘
10|| notice for all purposes.
11 18. Nothing in this Stipulation shall prevent any party from pursuing any remedies as
12{| provided by law to subsequently enforce this Stipulation or the provisions of the SDMC,

ok
[

including criminai prosecution and civil penaities that may be authorized by the court according

[
o

to the SDMC at a cumulative rate of up to $2,500 per day per violation occurring after the

15}} execution of this Stipulation.
16 19. Defendants agree that any act, intentional act, omission or failure by their contractors,
17]| successors, assigns, partners, members, agents, employees or representatives on behalf of

-
[~ -]

Defendants to comply with the requirements set forth in Paragraphs 7-15 above will be deemed to

—t
=}

be the act, omission, or failure of Defendants and shall not constitute a defense to a failure fo

b
o

comply with any part of this Stipulation. Further, should any dispute arise between any

™~
Jb

contractor, successor, assign, partner, member, agent, employee or representative of Defendants

3]
(3]

for any reason, Defendants agree that such dispute shall not constituie a defense to any failure to

[ ]
w

comply with any part of this Stipulation, nor justify a delay in executing its requirements.

[N
=

RETENTION OF JURISDICTION

[0
(¥ )]

20.  The Court will retain jurisdiction for the purpose of enabling any of the parties to

(g
(=)

this Stipulation to apply to this Court at any time for such order or directions that may be

[
~

necessary or appropriate for the construction, operation or modification of the Stipulation, or for

(35}
)

the enforcement or compliance therewith, pursuant to Code of Civil Procedure 664.6.

LACEWNCASE ZN\1807.mk\Pleadings'aiip property owners docx 5

STIPULATION FOR EN1 v OF FINAL JUDGMENT AND PERMANENT INJUNCTION

020



Case 3:18-cv-00325-BAS-DEB Document 34 Filed 07/16/20 PagelD.2098 Page 10 of 107



Case 3:18-cv-00325-BAS-DEB Document 34 Filed 07/16/20 PagelD.2099 Page 11 of 107

B I

e I Y O T O S

(S T R Y YU S Y N S S N S N N i o~ T T N Y
(=7 JE T - YO ¥ R -~ 7% S S R — T - T - - B IR - W ¥ B -V VS R S T —)

Stipulation without trial or adjudication of any iss

Dated: g’;’é/‘" *fg C o1

p
Attorney for Defendants Jeffrey Kacha and
JL India Street LP, formerly known as JL
India Street, LLC

JUDGMENT
Upon the stipulation of the parties hereto and upon their agreement (o entry of this

aw herein, and ghod cause

ADJUD AND DECREED.

Ww S. MEYER

" JUDGEAF THE SUPERIOR COURT

h HD:Usensjozeph {lino:Deekiop: Stip-SF stacx Sripulmion 7

STIPULATION FOR ENTRY OF FINAL JUDGMENT AND PERMANENT INJUNCTION

022




B
K
i
i

Case 3:18-cv-00325-BAS-DEB Document 34 Filed 07/16/20 PagelD.2100 Page 12 of 107
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3990 Old Town Ave, Ste A-112
San Diege, CA 92110

PO

L9

I

K3ina M. Austin (SBN 246833

e ot (i o aa oy ELECTRONICALLY FILED
E-mail: tamara@austinlegalgroup.com » P oty of San Diego
AUSTIN LEGAL GROUP, APC . A
3990 Old Town Ave, Ste A-117 08042018 at 05:45:00 P
San Diego, CA 92110 Clerk of the Superior Court

IPhone: {619) 924-9600 By E- Filing, Deputy Clerk

Facsimile; (619) 881-0045
Attorneys for Defendants
iNinus Malan

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SAN DIEGO- CENTRAL DIVISION

SALAM RAZUK], an individual, CASE NO. 37-2018-00034229-CU-BC-CTL

Plaintiff, SUPPLEMENTAL DECLARATION OF
GINA M, AUSTIN FOR SEPTEMBER 7,
Vi 2018 HEAKRING

WINUS MALAN, an individual; CHRIS
HAKIM, an individual; MONARCH
MANAGEMENT CONSULTING, INC. 2
California corpotasien; SAN DIEGO !
UNITED HOLDINGS GROUP, LIC, a
California limited liability company; FLIP
MANAGEMENT, LLC, a California
limited liability company; ROSELLE
PROPERTIES, LLC, a California limited
liability company; BALBOA AVE
CQOPERATIVE, a California nonprofit
mutual benefit corporation; CALIFORNIA
CANNABIS GROUP, a California
nonprofit mutual benefit corporation;
DEVILISH DELIGHTS, INC. a California
nonprofit mutual benefit corporation; and
DOES 1-100, inclusive;

{Imaged File]

Defendents.

i
SUPP. DECL. OF GINA M. AUSTIN IS0 09-07-18 HEARING
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San Plege, CA 92116

W Be (e

[N I

I, Gina M. Austin, declare:

1. 1 am attorney adimiited to practice before this Court and all California courts and,
along with Tamara M, Leetham, represent defendant Ninus Malan (“Malan™) in this matter. |
make this supplemental declaration in support of Malan’s application to vacate order appointing
receiver. Unless otherwise stated, all facts testified to are within my personal knowledge and, if
called as a witness, | would and could competently testify to them.

2. I am an expert in cannabis licensing and entitlement at the state and local levels
and regularly speak on the topic across the nation.

3. My firm also performs additional legal services for these defendants to include

- corporate transactions and structuring, land use entitiements and regulations related to cannabis,

. and state compliance related to cannabis.

4. The purpose of this declaration is to provide additional information related to the
events tat have transpired since the last hearing on August 20, 2018, Al of the facts previously
westified 1o in my declaration of June 30, 2018 and August 20, 2018 remain true and accurate,

3. 1 spoke with Mr. Essary immediately after the hearing in this matier on August 20,
2018 and suggested that an independent cannabis expert not affiliated with cither the plaintiff or
defendant would be a better solution in order to avoid an actual or apparent conflict of interest by
Mr. Lachant. Iinformed Mr. Essary that while I could provide any cannabis licensing
information he required, both sides would probably appreciate an independent thurd party, 1
recommended Pamela Epstein of Greenwise Consulting,

6. Both Ninus Malan and Pamela Epstein informed me on August 27, 2018 that Mr.
Essary was going to continee to use Mr. Lachant despite our objections. On August 27, 2018 1
followed up with an email to Mr. Essary that we oppose the use of Mr. Lachant given the fact that
Mr. Lachant is a partner with Nelson Hardiman and counse! for plaintiff-in-intervention. A true
and correct copy of the email is attached hereto as Exhibit A,

7. There is no need for Mr. Essary to manage or control any part of state application
process. The only fee associated with the Balboa Dispensary state license will not occur unti] the

annual license is issued. Based upon expected revenues of $2.5 to $7.5 the fee to the Bureau of

SUPP. DECL. OF GINA M. AUSTIN 180 09-67-18 HEARING
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3990 Old Town Ave, S 8112
Ban Plego, CA 92110

3

Cannabis Control will be 364,000, S0 tong e Ninus Malan and Balboa Ave Cooperative are the
identified “owners” and applicants for the state licensing for the Balboa Dispensary there is no
need to change any informution at the staie level. However, if a consultant is needed 1 am willing
to previde the necessary assistance.

g I Mr. Essary remaing the recelvar he would be deemed an “owner” of the Balboa
Dispensary and an additional application would need to be filed pursuant to Section 5024 (¢) of
Title 16 Division 42 of the California Code of Regulations. This additional application would
unnecessarily increase expenses for the Baiboa Dispensary as the application would need to be
submitted anew with the receiver as an “owner” and then again once the litigation is complete. It
will also cause a delay that could potentially prevent the Balbos Dispensary from operating in
2019 if the annual application is not approved. If SB 1459 is signed by the governor {allowing
for provisiona! licenses for those who hold temporary licenses) the change of ownership may also
affect the ability of Balboa Ave Cooperstive to obtain a provision license.

9, There is no need for Mr. Essary to tanage or control eny part of state application
procsss for the disriburdon or mapufucturing Heense st the Mira Este property. The only tee
assoctawed with the Mira Este state licenses will not occur until the annual licenses are issued.
The fees will be $7,500 te California Department of Public Health for manufacturing so long as
revenue 1s not over $300,000 and §1,200 for distribution so long as annual revenue 1s not over
$3,000,000 for manufacturing. As fong as Ninus Malan, Chis Hakim and California Cannabis
Group are the identified “owners” and applicants for the state licensing for the Mira Este property
there is no need to change any information at the state level. However, if a consultant is needed |
am willing to provide the necessarv assistance,

10, If Mr. Bssary romains the receiver he would be deemed an “owner” and additional
filing requirements must be met for both the distribution and manufacturing applications.

i1, Durnng the time that SoCal was operating the Balboa Dispensary they were using a
point of sale system called Treez. The City of San Diego through its contractor MGO is in the
middle of a tax and compliance zadit of the Balboz dispensarv. I have been working with MGO

to determine what information is required to be provided and have agreed on what is to be

SUPP. DECL. OF GINA M. AUSTIN 180 69.07-18 HEARING
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1 1 produced. On August 24, 2018 1 received the sades report from Treez for the sales occurring

ot

during January through March 2018 while SoCsl was operating the dispensary, A true and

correct copy of the email is attached hereto as Exhibit B. 1did not attach the excel spread sheets

BN *A)

as they are over 1000 pages.

i

12 1immediately forwarded this information to MGO for their review. Mr. Grigor
Gevorgyan of MGO informed me that there is a discrepancy between the tax form that was filed
by Mr. Essary and the sales data reported on the spreadsheets of approximately $100,000. A true

and correct copy of the email from Mr, Gevorgyan is attached hereto as Exhibit C.

Lo RS B s 8

13.  linformed Mr. Essary of the discrepancy. On August 27, 2018 Mr, Essary sent an
10 | email stating that he would have to contact Mr, Yaeger to determine why there is a discrepancy.
11 | As of the drafting of this declaration MGO has not received a response from Mr. Yaeger or Mr.
12 1 Essary as to the basis for the discrepancy. A true and correct copy of MGO’s reqquest for

13 | clarification is attached hereto as Exhibit I,

14 14, On Augast 15, 2018, I was attending the hearing for the Conditional Use Permit

15 § for a martjuana production facility located on 8859 Balboa Ave, Suites A-E. San Diego United

16 § Holdings, LLC is the applicant. The application was approved and was not appealed. The permit

San Dlego, U4 92110

17 | will be recorded by the City of San Diego within the next 10 business days. The temporary and

AUSTIN LEGAL GROUP, APC
3990 Old Town dve, Ste A11Z

I8 § annual state application for this location must be prepared. The expense for the application
19 ¢ process is $25,000. This expense will be covered by the operating group that San Diego United
F' 20 | Holdings contracts with to conduct operations at this facility, Itis critical that the operating entity
i 21 | be secured as quickly as possible to allow for the timely filing of a state application. All of the
22 | potential operating entitizs that we have had conversations with will not enter into an agreement
5 23 | sotong as there is a receiver in control.
24 15, Anapplication for a Conditional Use Permit by Mira Este Properties, LLC fora
25 § marijuana production facility locaied at 9212 Mira Este Court is set to go before the Hearing
26 | Officer on October 3, 2018. It is highly likely that the permit will be appealed to the Planning
27 | Commission because the City will only be issuing 40 licenses and approximately half will have

28 | been issued by this time. 1t is my opinion that successful approval of this application is

SUPP. DECL, OF GINA M, AUSTIN 180 03-07-18 HEARING
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L b contingent on our office attending e bearing,

£

I deciare under penalty of perjury under California state law that the foregoing is true and

correct. Executed in San Diego, California on September 4, 2018,

. 2 Aus

GindgdM. Austin

£ e

(Lo TN« I S o Y

San Diego, CA 92110

SUPP. DECL. OF GINA M. AUSTIN 180 08-07-18 HEARING
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ELECTROHICALLY FILED
FERRIS & BRITTON Superior Sourt of California,
A Professional Corporation County of San Diega
Michael R. Weinstein (SBN 106464 04/40/2018 at 1i:10:00 A
Scott H. Toothacre (SBN 146530) . I
501 West Broadway, Suite 1456 By lk'ftﬁiﬁfctyhfeg?f,?ggﬁuﬁem

San Diego, California 92101
Telephone: (619) 233-3131
Fax: (619) 232-9316
mweinstein@ferrisbritton.com
stoothacre@ferrisbritton.com

Attorneys for Plaintiff/Cross-Defendant LARRY GERACT and
Cross-Defendant REBECCA BERRY

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN DIEGO, CENTRAL DIVISION

LARRY GERACI, an individual, Case No. 37-2017-00010073-CU-BC-CTL
Plaintiff, t Judge: Hon. Joel R. Wohlfeil
Dept.: C-73
V.

DECLARATION OF LARRY GERACI IN
DARRYL {COTTON, an individual; and OPPOSITION TO DEFENDANT DARRYL

DOES 1 through 14, wclusive, COTTON’S MOTION TO EXPUNGE LIS
PENDENS
Defendants.
[(IMAGED FILE]
DARRYL COTTGN, an individual, Hearing Date: April 13,2018
Hearing Time: 9:00 a.m.
Cross-Complainant,
Filed: March 21, 2017
V. Trial Date: May {1,2018

LARRY GERACI, an individua!, REBECCA
BERRY, an individual, and DOES !
THROUGH 10, INCLUSIVE,

Cross-Defendants.

L. Larry Geraci, declare:

I I am an adult individual residing in the County of San Diego, State of California, and 1
am one of the real parties in interest in this action. [ have personal knowledge of the foregoing facts
and if called as a witness could and would so :estify.

2. In approximately September of 2015, | began lining up a team to assist in my efforts to

develop and operate a Medical Marijuane Consumer Cooperative (MMCC) business (aka a medical

i
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marijuana dispensary) in San Diegu County. At the time, | had not yet identified a property for the
MMCC business. 1 hired a consuitant, Neal Dutia of Apollo Realty, to help locate and identify
potential property sites for the business. | hired a design professional. Abhay Schweitzer of TECHNE.
1 hired a public affairs and pubiic relations consultant with experience in the industry, Jim Bartell of
Bartell & Associates. In addition, I hired a iand use attorney, Gina Austin of Austin Legal Group.

3. The search to identify potential locations for the business took some time, as there are a
number of requirements that had to be met. For example: a) only four (4) MMCCs are allowed in a
City Council District; b) MMCCs are not allowed within 1,000 feet of public parks, churches, child
care centers, playgrounds, City libraries, minor-oriented facilities, other MMCCs, residential facilities,
or schools; ¢) MMCCs are not allowed within 100 reet of a residential zone; and d) the zoning had to be
proper as MMCC’s are allowed only in certain zones. In approximately June 2016, Neal Dutta
identified to me real property owned by Darryl Cotton located at 6176 Federal Blvd., City of San
Diego, San Diego Cournty, California, Assessor’s Parcel No. 543-020-02-06 (the “Property”) as a
potential site for acquisition and development for use and operation as a MMCC. And in
approximately mid-July ZG16 Mr. Dutta put me in contact with Mr. Cotton and 1 expressed my interest
tc Mr. Cotton in acquiring his Property if our further investigation satisfied us that the Property might
meet the requirements for an MMCC site.

4. For several months after the initial contact, my consultant, Jim Bartell, investigated
issues related to whether the location might meet the requirements for an MMCC site, including zoning
issues and issues related to meeting the required distances from certain types of facilities and residential
areas. For example, the City had pians for strect widening in the area that potentially impacted the
ability of the Property to meet the required distances. Although none ot these issues were resolved to a
certainty, [ determined that 1 was stiil interested in acquiring the Property.

5. Thereafter T approachied Mr. Couon to discuss the possibility of my purchase of the
Property. Specifically, [ was interested in purchasing the Property from Mr. Cotton contingent upon
my obtaining approval of a Conditional Use Permit (“CUP”) for use as a MMCC. As the purchaser, 1
was willing to bear the subsiantial expense of appiying for and obtaining CUP approval and understood

that if T did not obtain CUP approval tiien 1 would not close the purchase and T would lose my

2
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investment. [ was willing to pay a prics (o the Property based on what T anticipated it might be worth
if 1 obtained CUP approval. Mr. Coiten told me that he was willing to make the purchase and sale
conditional upon CUP approva! because if the condition was satisfied he would be receiving a much
higher price than the Property would he worth in the absence of its approval for use as a medical
marijuana dispensary. We agreed on 2 down payment of $10,000.00 and a purchase price of
$800,000.00. On November 2, 2016, Mr. Cotton and 1 executed a written purchase and sale agreement
for my purchase of the Property trom him on the terms and conditions stated in the agreement
(hereafter the “Nov 2nd Writien Agreement”). A true and correct copy of the Nov 2nd Written
Agreement, which was executed befcre a notary, is attached as Exhibit 2 to Defendant and Cross-
Defendant, Larry Geraci’s Notice of Lodgment in Support of Opposition to Motion to Expunge Lis
Pendens (hereafter the “Geraci NOL™). | tendered the $10,000 deposit to Mr. Cotton as acknowledged
in the Nov Znd Written Agreement.
6. In paragraph 5 of his supporting declaration, Darryi Cotton states:

“On November 2, 2016, Geraci and 1 met at Geraci’s office to negotiate the final

enns of the sale of the Property. At the meeting. we reached an oral agreement

on e masrian wers for the sale of the Property (the “November Agreement™).

The November Agreement consisted of the following: If the CUP was ap=-~" 1,
then Geraci wouid, inter alia, provide me: (i) a total purchase price of $800,000;
(1) a 10% ecquity stake in the MO; and (iii) 2 minimum monthly equity
distribution of $10,000. f the CUP wes denied, T would keep an agreed upon
$50,060 non-refundablie deposit “NRI)™) and the transaction would not close. In
other words, the issuance of a CUP at the Property was a condition precedent for
closing on the szle of the Property and, it the CUP was denied. | would keep my
Preperty and the $30,600 NRD.”
Darryl Cotton and [ did meet at myv office on November 2, 2016, to negotiate the final terms of
the sale of the Property and we reacred an agreement ¢n the final terms of the sale of the Property.

That agreement was not oral. We put our agreeiment in writing in a simple and straightforward written

3
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agreement that we both signed before & notary. {See paragraph 5. supra, Nov 2" Written Agreement,
Exhibit 2 to Geraci NOL.) The written agreement siates in its entirety:

11/02/2016
Agreement between Larsy Geraci or assignee and Darryl Cotton:

Daxryl Cottor: has agreed to sell the property locaied at 6176 Federal Blvd.,
CA for a sum of $800,066 o Laviy Geraci or assignee on the approval of a
Marijuana Dispensary. (CUP for a dispensary.)

Ten Theusand dollars {cash) has been given in good faith earnest money to
be applied to the sales price of $800,000.00 and to remain in effect until the
license is approved. - Darryl Cotton has agreed to not enter into any other
contacts [sic] on this property.

__Is/ __Is/
Larry Gerau Darryl Cotton

[ never agreed to pay Mr. Cottor: a $50,000.00 non-refundable deposit. At the meeting, Mr.
Cotton stated he would like a $50.000 non-refundable deposit. [ said “no.” Mr. Cotton then asked for a
$106,000 non-refundable deposit and | said “0k” and that amount was put into the written agresment.
After he signed the written agreerent, [ paid him the $10,000 cash as we had agreed. 1f [ had agreed to
pay Mr. Cotton a $50,0600 deposit, it would have been a very simple thing to change “$10,000” to
$50,000™ in the agreement before we signed it.

[ never agreed to pay Mr. Cotton a 10% equity stake in the marijuana dispensary. [ never
agreed to pay Mr. Cotton a minimum monthly equity distribution of $10,000. If I had agreed to pay
Mr. Cotton a 10% equity stake in the marijuana dispensary and a minimum monthly equity distribution
of $10,000, then it would have also been a simple thing to add a sentence or two to the agreement to
say so.

What [ did agree to was to pay Mr. Cotton a total purchase price of $800,000, with the balance
of $790,000 due upon approvai of a CUP. If the CUP was not approved, then he would keep the
Property and the $10,000. So that is how the agreemeni was written.

7. [n paragraph 6 of his supporting declaration, Darryl Cotton states:

“At the November 2, 2016, meeting we reached the November Agreement,
Geraci: (i) provided me with $10,000 in cash towards the NRD of $50,000, for

which 1 executed a document to record my receipt thereof (the “Rec~-t); (ii)

4
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promised to have his aitoraey, Ging Austin (CAustin®), promptly reduce the oral
November Agreement 1o wriiter: agreements for execution; and (iii) promised to
not submit the CUP to the City untii he paid me the balance of the NRD.”

I did pay Mr. Cotton the $10,000 cash after we signed the Nov 2nd Written Agreement. As
stated above, I never agreed to a $50,000 deposit and, if I had, it would have been a simple thing to
state that in our written agreement.

Mr. Cotton refers to the written agreement (i.e., the Nov 2nd Written Agreement) as a
“Receipt.” Calling the Agreement a “Receipt” was never discussed. There would have been no need
for a written agreement before a notary simply to document my payment to him of $10,000. In
addition. had the intention been mereiy to document a written “Receipt” for the $10,000 payment, then
we could have identified on the document that it was a “Receipt” and there would have been no need
to put in ail the material terms and conditions of the deal. Instead, the document is expressly called an
“Agreement” because that is what we iniended.

{ did not promise to have attorney Gina Austin reduce the cral agreement to written agreements
for execution. What we did discuss was that Mr, Cotton wanied to categorize or atlocate the $800,0600.
At his request. ! agreed to pay him for the property into two parts: $400.000 as payment for the
property and $400,000 as payment for the relocation of his business. As this would benefit him for tax
purposes but would not affect the total purchase price or any other terms and conditions of the
purchase, I stated a willingness o later amend the agreement in that way.

i did not promise io delay submitting the CUP to the City until 1 paid the alleged $40,000
balance of the deposit. [agreed to pay 4 $10,000 deposit only. Aiso, we had previously discussed the
long lead-time to obtain CUP approvai and that we had already begun the application submittal
process as discussed in paragraph 8 below.

8. Prior entering into the Nov 2nd Written Agreement, Darryi Cotton and I discussed the
CUP application and approval process and that his consent as property owner would be needed to
submit with the CUP application. | discussed with him that my assistant Rebecca Berry would act as

my authorized agent to apply for the CUP on my behalf. Mr. Cotton agreed to Ms. Berry serving as

5
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the Applicant on my behalf t¢ atteinpt ic obtairr approval of a CUP for the operation of a MMCC or
marijuana dispensary on the Property. On Octoper 31, 2016, as owiier of the Property, Mr. Cotton
signed Form DS-318, the Ownership Disclosure Statement for a Conditional Use Permit, by which he
acknowledged that an application for a permit (CUP) would be filed with the City of San Diego on the
subject Property with the intent to record an encumbrance against the property. The Ownership
Disclosure Statement was also signed by my auihorized agent and eraployee, Rebecca Berry, who was
serving as the CUP applicant on my behalf. A true and correct copy of the Ownership Disclosure
Statement signed on October 31, 2016, by Darryl Cotton and Rebecca Berry is attached as Exhibit 1 to
the Geraci NOL. Mr. Cotton provided that consent and authorization as we had discussed that approval
of a CUP would be a condition of the purchase and sale of the Property.

9. As noted above, [ had already put together my team for the MMCC project. My design
professional. Abhay Schweiizer, and his tirm, TECHNE, is and has been responsible for the design of
the Project and the CUP appiication and approval process. Mr. Schweitzer was responsible for
coordinating the efforts of the team to put togeiher the CUP Application for the MMCC at the Property
and Mr. Schweitzer nas been and stili is the principal person involved in dealings with the City of San
Diego n connection wiih the CUP Appiication approval process. Mr. Schweitzer’s declaration
(Declaration of Abhay Schweitzer in Support of Opposition tuv Motion to Expunge Lis Pendens) has
been submitied concurrently herewith and describes irt greater detail the CUP Application submitted to
the City of San Diego, whick submission included the Ownership Disclosure Statement signed by
Darryl Cotton and Rebecca Berry.

10. After we signed the Nov 2nd Written Agreement for my purchase of the Property, Mr.
Cotton immediately began attempts (o renegotiate our deal for the purchase of the Property. This
literally occurred the evening of the day he signed the Nov Znd Written Agreement.

On November 2, 2610, at approximateiy 5:35 p.m., Mr. Cotton sent me an email, which stated:

Hi Larry,
Thank you for meeting tcday. Since we exanmined the Purchase Agreement in
your office for the saie price of the property [ just noticed the 10% equity position

in the dispensary was not language added into that document. I just want to make
sure that we’re not missing that language in any final agreement as it is a factored

5
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element in my decsics o el e 1’11 be fine if you simply

acknowledge that nere i a reviy.

I receive my emails on my phaeie. it was after 9:00 p.m. in the evening that I glanced at my
phone and read the first sentence, “Thank you tor meeting with me today.” And I responded from my
phone “No no problemn at ail.” T was responding to his thanking me for the meeting.

The next day { read the entire emaii and { telephoned Mr. Cotton because the total purchase
price | agreed to pay for the subject property was $800.000 and 1 had never agreed to provide him a
10% equity position in the dispensary as part of my purchase of the property. I spoke with Mr. Cotton
by telephone at approximately 12:40 p.m. for approximately 3-minutes. A true and correct copy of the
Call Dertail from my firm’s teiephone provider showing those two telephone calls is attached as
Exhibit 3 to the Geraci NOL. During that ielephone call | told Mr. Cotton that a 10% equity position in
the dispensary was not part of our agreement as | had never agreed to pay him any other amounts above
the $800.080 purchase price for the property. My Cotton’s response was 1o say something to the effect
of "well, you don’i et what you don’t ask for” He was not upset and he commented furthes to the
effect that things are “loo?%ing pretiy good-—vwz all should make some imoney here.” And that was the
end of the discussion.

. To be clear, prior to signing the Nov 2nd Written Agreement, Mr. Cotton expressed a
desire to participate in different ways in the operatior of the future MMCC business at the Property.
M. Cotton is a hydroponic grower and purported to have usefu! experience he could provide regarding
the operation of such a business. Prior to signing the Nov 2nd Written Agreement we had preliminary
discussions related to his desire to be involved in the operation of the business (not related to the
purchase of the Property) and we discussed the possibility oi compensation to him (e.g., a percentage of
the net profits) in exchange for his providing various services to the business—but we never reached an
agreement as to those matters related 1o the operation of my future MMCC business. Those discussions
were not related to the purchase and sale of the Property, which we never agreed to amend or modify.

12. Beginning in or about mid-February 2617, and atter the zoning issues had been resolved,
Mr. Cotton began making increasing demands for compensation in connection with the sale. We were

several months into the CUP application process which could potentially take many more months to

7

DECLARATION OF LARRY GERACTIN GPPOSITION TO DEFENDANT DARRYL
COTTON'S MOTIGN TO EXPUNGE LIS PENDENS




Ca

8]

W

W

(=R s B - B N =)

r-y

se 3:18-cv-00325-BAS-DEB Document 34 Filed 07/16/20 PagelD.2114 Page 26 of 107

successfully complete (if it could be successfuily compieted and approval obtained) and I had already
committed substantial resources to the project. [ was very concerned that Mr. Cotton was going to
interfere with the completion of that process to my detrinient now that the zoning issues were resolved.
I tried my best to discuss and work out with him some further compensation arrangement that was

o

reasonable and avoid the risk he might 1y to “torpedo” the project and find another buyer. For
example, on several successive occasions | had my attorney draft written agreements that contained
terms that [ that I believed I could five with and hoped would be sufficient to satisfy his demands for
additional compensation, but Mr. Cotton would reject them as not satisfactory. Mr. Cotton continued
to insist on, among other things, a 10% equity position, to which 1 was not willing to agree, as well as
on minimum monthly distributions in amounts that [ thought were unreasonable and to which I was
unwilling to agree. Despit¢ our back and forth communicaiions during the period of approximately
mid-February 2017 through approximately mid-March 2017, we were not able to re-negotiate terms for
the purchase of the property to which we were both willing to agree. The Nov. 2nd Written Agreement
was never amended or modified. Mr. Cotton emazled me that | was not living up to my agreement and
i respondea to nim that ne kept trying e change the deal.  As a result, no re-negotiated writter
agreement regarding the purchase and sale of the property was ever signed by Mr. Cotton or me after
we signed and agreed to the terms and conditions in the Nov 2d Written Agreement.

13. Ultimately, Mr. Cotton was extremely unhappy with my refusal to accede to his
demands and the failure to reach agreement regarding his possible involvement with the operation of
the business to be operated at the Property and my refusal to modify or amend the terms and conditions
we agreed to in the Nov 2nd Written Agreement regarding my purchase from him of the Property. Mr.
Cotton made clear that he had no intention of living up to and performing his obligations under the
Agreement and affirmativeiy threatened to take action to halt the CUP application process.

14.  Mr. Cotton thereafter made good on his threats. On the morning of March 21, 2017, Mr.
Cotton had a conversation with Firouzeh Tirandazi at the City of San Diego, who was in charge of
processing the CUP Application, regarding Mr. Cotton’s interest in withdrawing the CUP Application.

That discussion is confirmed in an 8:54 a.m. e-mail from Ms. Tirandazi to Mr. Cotton with a cc to

8
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Rebecca Berry. A true and correct cony of that March 21, 2017 at 8:54 a.m. e-mail is attached as
Exhibit 4 to the Geraci NOL.

15.  That same day, March 2 1. 2017, at 3:18 p.m. Mr. Cotton emailed me, reinforcing that he
would not honor the Nov 2nd Writien Agreciment. in his email he stated that | had no interest in his
property and that ~! will be entering into an agreement with a third party to sell my property and they
will be taking on the potentiai costs associated with any litigation arising from this failed agreement
with you. A true and correct copy of that March 21, 2017, at 3:18 p.m. ec-mail is attached as Exhibit 5

to the Geraci NOL.

16. Four minutes later that same day, at 3:23 p.m., Mr. Cotton e-mailed Ms. Tirandazi at the

[ RN« I >~ B e S O, R S S N W

City, with a cc to both me and Rebecca Berry, stating falsely to Ms. Tirandazi: *... the potential buyer.
i1 || Larry Gerasi [sic{ (cc’ed herein). and I have failed to finalize the purchase of my property. As of today,
12 || there are no third-parties that have any direct, irairect or contingent interests in my propertv. The
15 || application currently pending on my property should be denled because the applicanis have no iegal
{4 1iaccess to wmy property. A wue and corract copy of that March 21, 2017, at 3:25 p.m. e-mail is aitached
15 fias Exhibit 6 to the Geraci NOL. My, Cotton’s emaii was false as we had a signed agreement for the
16 || purchase and sale of the Property — the Nov 2nd Written Agreement.

17 17. Fortunately, the City determined Mr. Cotton did not have the authority to withdraw the
18 |} CUP application without the consent of the Applicant (Rebecca Berry, my authorized agent).

19 18.  Due to Mr. Cotion’s ciearly stated intention to not perform his obligations under the
20 || written Agreement and in light of his affirmative sieps teken to attempt to withdraw the CUP
21 || application, | went forward on March 21, 2017, with the filing of my lawsuit against Mr. Cotton to
22 |} enforce the Nov 2™ Written Agresrent.

23 19. Since the March 21, 2017 filing of iy lawsuit, we have continued to diligently pursue
24 |four CUP Application and approva! of the CUP. Despite Mr. Cotton’s attempts to withdraw the CUP
25 || application, we have completed the initial phase of the CUP process whereby the City deemed the CUP
26 || application complete (although not yet approved) and deterrined it was located in an area with proper
27 |lzoning. We have not yert reached the stage of a formal City hsaring and there has been no finai

28 || determination to approve the CUP. The current status of the CUP Application is set forth in the

“\
L},
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Declaration of Abhay Schweitzei.

20. Mr. Cotton also has made good on the siatement in his March 21, 2017, at 3:18 p.m.
email (referenced in paragraph 15 above - see Exnibit 5 o the Geraci NOL) stating that he would be
“entering into an agreement with a [hirrd party to seil my property and they will be taking on the
potential costs associated with any litigation arising from this failed agreement with you. We have
learned through documents produced in my lawsuit that well prior to March 21, 2017, Mr. Cotton had
been negotiating with other potential buyers of the Property to see if he could get a better deal than he
had agreed to with me. As of March 21. 2017, Cotton had already entered into a real estate purchase
and sale agreement to sell the Property to another person, Richard John Martin II.

21.  Although he entered into this alternate purchase agreement with Mr. Martin as early as
March 21, 2017, to our knowledge in the nine (9) months since, neither Mr. Cotton nor Mr. Martin or
other agent has submitted a separate CUP Application to the City for processing. During that time, we
continued to process our CUP Application at great effort and expense.

22. During approximately the last 17 months. [ have incurred substantial expenses in excess
of $150.000 in pursuing the MMCC project and the related CUP application.

23. Finally, Mr. Cotton has asserted from the outset of his lawsuit and, again, in paragraph
16 of his supporting declaration, that he did not discover until March 16, 2017, that [ had submitted the
CUP Application back on October 31, 2016. That is a blatant lie. I kept Mr. Cotton apprised of the
status of the CUP application and the problems we were encountering (e.g., an initial zoning issue)
from the outset. Attached as Exhibit 7 is a true and correct copy of a text message Mr. Cotton sent me
on November 16, 2016, in which he asks me, “Did they accept the CUP application?” Mr. Cotton was
well aware at that time that we had already submitied the CUP application and were awaiting the City’s
completion of its initial review of the completeness of the application.  Until the City deems the CUP
application complete it does not proceed to the next step—the review of the CUP application.

/11
/11
/11
iy
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i I declare under nenalty of perjury under the laws of the State of California that the foregoing is
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EXHIBIT 4
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Larry E. Geraci, FA

ﬁ Tax & Financial Center, Inc

5402 Ruffin Rd, Ste 200

San Diego, Ca 52123

Web: Larrygeraci.com

Bus: 858.576.1040

Fox: 858.630.35900

From: Abhay Schweitzer [mailto:abhay@technz-us.cor]
Sent: Friday, October 28, 2016 1:13 PM
, To: Austin, Gina <gaustin@austinlezalgrous.coms
‘ Cc: Larry Geraci <Larry@rfcsd net>; Becky Berry <Beckv@ticsd.net>; fim Bartell <ln@barteliassociates.com>

Subject: Re: Federal Bivd - Site Plan and Floor Plan

Hi Gina,

Al04 is the existing plan. Orientation is the same. Don't worry about the door since we are completely
demolishing that building.

. Triat £x. 035-002
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Here are the forms you requested that T hadn't yei za0t 20nd also the DS-3032 with the modifications. I haven't
received the DS-318 back yet from the client, out U'm attaching it anyway with what we could fill out. For DS-

190 I put the client as the person wiG wili siar, Lo

rached

Just picked up the maps but they are not in digital format and © can't scan something that big. I'm gonna take
some pictures and email to you shortly however. They used the new property line with the maps s0
everything looks good.

For DS-3032 Section 8, I imagine we are selecting "Other Person per M.C. Section 112.01027 as the person who
is signing. Is this correct?

Thank you

ABHAY SCHWEITZER
Assoc. AlA- Principal

3556€ 30th Strael. San Diego, TA 42104
techr usom suslgineblzaichiecl o
o BAg-ual-5814 m 353-585-5814

On Fri, Oct 28, 2016 at 12:53 PM, Austin, Gina <gaustingoaustnlegalgroup.com> wrote:

One more thing...

On sheet AL04 it s orientated a different direction than the nther sheets. This is a ittie confusing when we go to PC. it would be
nice 1o have all sheets orientated the same way because this is what we use in the PPT.

Also, the door on ihe bottom of the sheet opens past the property line. itis probatdy beiter to show that not occuring.

From: Abhay Schweitzer [mailto:abhay@techne-us.coml
Sent: Thursday, October 27, 2016 5:31 PM
Ta: Austin, Gina
Cc: Larry Geraci; Becky Benry: Jim Bartell
Subject: Re: Federal Bivd - Site Plan and Fioor Plan

Good afternoon Gina,

Trial Ex. 035-003
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Attached you will find the drawings we have cempleted so far. We are still working on 4 sheets which we will
complete tomorrow morning. They are related {0 accessibility, security and stormwater management. [
expect we will have them complete by 10:00a tomorrow.

The package with the separation maps, acjacent uses and so forth is ready and I'll likely have it in my hands
tomorrow maorning some time,

I'm attaching the forms we have partially cormnpieted so far for you to review as well in case you need to see
them.

Please let me know if you need anything eise meanwhile,

Thank you

ABHAY SCHWEITZER
Assoc. AlA- Principal

3956 30th Street. San Diego, CA 82104
fechne-us.com  susiainaulegronitact sy
o 5190405014 1 313-B95-5814

On Thu, Oct 27, 2016 at 12:41 PM, Abhay Schweitzer <abhay@itech~ - s, wrote:
Hi Gina,

Yes thats me. I'm working to compiste everything today and I'll email today once its done.

Thank you
ABHAY SCHWEITZER
Assac. AlA- Principal

3956 30th Street. San Diego, CA 92104

techne-us.com  sustainablearchitect.org
o 818-940-5814 0 313-595-5814

On Thu, Oct 27,2016 a1 11:29 AM, Austin, Gina <gaustinfzaustiniegalgroup.com> wrote;

Thanks Abhay. Are you the person campleting the submission package? |am under the impression it is getting submitted on
Friday. | would like to review all the docs prior tu submittal, PDF iz fine,

Trial Ex. 035-004
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Gina

From: Abhay Schweitzer [mailto:abhay@techne-1g.com)
Sent: Wednesday, October 26, 2016 4:57 PM
To: Larry Geradi; Becky Berry
Ce: Austin, Gina; Jim Barteil
Subject: Federal Blvd - Site Plan and Fleor Plan

Good afternoon,

Attached you will find the proposed site plan and floor plan. 1 added the language that Gina mentioned for the
irrevocable offer of dedication. I also made a separate sheet showing the separation after this dedication,
which can in around 100™-1" just so that we can a bit of a buffer.

We are on track to submit on Friday for the first step which is the Submitted Completeness Review,

We don't have time to make any changss to the floor plan or site at this stage, but we can make changes after
we submit 1o the City.

with the proposed plan, yvou would be abie to easily accommodate 12-15 clients at one time.

You will notice a storage room at the top left corner of the floor plan. There is a corridor which leads to this
reom. The room is large enough so that we can add circulation elements for a future second floor addition.

Thank you

ABHAY SCHWEITZER
Assoc. AlA- Principal

3466 30th Street. San Diego, CA 92104
techne-us.com sustainablearchitect.org
o 615-840-5814 m313-505-5814

Trial £x. 035-008
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Geraci vs. Cotton, et al.

Reporter's Transcript of Proceedings
Juiy 03, 2019
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Transcript of Procecdings Geraci vs. Cotion, et al.

ZRIOR CCURT OF CALIFORNIA
COUNTY OF SAN DIEGO, CENTRAL DIVISION

Department 73 Hon. Joel R. Wohlfeil

LARRY GERACI, an individual,

~

Plaintiff, )

vs. ) 37-2017-00010073-CU-BC-CTL
DARRYL COTTON, an individual; )
and DOES 1 through 10, )
inclusive, )
Defendants. )

AND RELATED CROSS-ACTION. )

Reporter's Transcript of Proceedings

JULY 3, 2019

Reported By:

Margaret A. Smith, CSR 9733, RPR, CRR
Certified Shorthand Reporter

Job No. 10057773

Page 1
www.aptusCR.com
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Transcript of Proceedings Geraci vs. Cotton, et al.

APPEARANCES

FOR PLAINTIFF AND CRGSS-DEFENDANT LARRY GERACI AND
CROSS-DEFENDANT REBECCA BERRY:

FERRIS & BRITTON

BY: MICHAEL R. WEINSTEIN, ESQUIRE

BY: SCOTT H. TOOTHACRE, ESQUIRE

BY: ELYSSA K. KULAS, ESQUIRE

501 West Broadway, Suilte 1450

San Diego, California 92101

| mweinstein@ferrisbritton.com
stoothacre@ferrisbritton.ceom

ekulas@ferrisbritten.com

FOR DEFENDANT AND CROSS-COMPLAINANT DARRYL COTTON :
ATTORNEY AT LAW

BY: JACCE P. AUSTIN, ESQUIRE

’ 1455 Frazee Road, Suite 500
’ San Diego, California 92108
619.357.6850

jpa@jacobaustinesqg.com

www.apiusCR.com
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Transcript of Proceedings Geraci vs. Cotton, et al.

, I ‘

1 T N 0 5 X '
2 PAGE
3 OPENING STATEMENTS:

On behalf of Plaintiff/Cross-Defendant 14
On behalf of Defendant/Cross-Complainant 39
6 WITNESSES::

7 LARRY GERACT

Direct by Mr. Weinstein 54
8 Cross by Mr. Austin 160
9 REBECCA BERRY

Direct by Mr. Weinstein 190
10 Cross by Mr. Austin 200

11 |

12

13

=
o))

20

21

22

23

24

26

27

Page 3
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Transcript of Proceedings Geraci vs. Cotton. et al.

1

10

14

15

17

18

I NDE X (continued)

EXHIBITS IDENTIFIED / ADMITTED

Letter of Agreement with 60 60
Bartell & Associates dated
10/29/15

Text messages between Larry 71 71
Geraci and Darryl Cotton
from 7/21/16 to 5/08/17

Email to Larry Geraci from 79 79
Darryl Cotton re 6176

Federal Blvd property, dated

9/21/16 with attached letter to

Dale and Darryl Cotton from Kirk

Ross regarding payoff, dated

9/21/16

Email to Larry Geraci from 81 81
Darryl Cotton re GERL MAIN -

Invitation to collaborate,

dated 9/26/16

Draft Services Agreement 81 81
Contract between Inda-Gro and
GERL Inv stments, dated 9/24/16

Email to Larry Geraci and Neil 84 84
Dutta from Abhay Schweitzer re

6176 Federal Blvd. - Site Visit,

dated 10/04/16

Email to Rebecca Berry from 85 85
Abhay Schweitzer re Fec ral

Blvd. - Proposal for Survey,

dated 10/06/16

Email to Larry Geraci and 88 88
Neil Dutta from Abhay Schweitzer

re Federal Blvd. - Width of

ROW, dated 10/18/16 with attached

Lundstrom Topographic Survey,

Project No. L222-01

Email thread between Neil Dutta 88 88
from Abhay Schweitzer Re:

FW: Federal Blvd. - Zoning,

dated 10/19/16

Page 4
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19

20

21

25

26

27

28

Transcript of Proceedings

Geraci vs. Cotton, et al.

EXHIBITS

21

30

34

38

39

40

41

42

43

44

46

59

Email from Larxry SGeraci to 90
Darryl Cotton dated 10/24/16,

attaching Al02 Site Plan -

Proposed - Schemns

City of San Diego Ownarship 93
Disclosure Statemeint

(Form DS-318) signed,

dated 10/31/16

Forms submitted to City of 196
San Diego in relation to

6176 Federal Blwvd CUP

Application, dated 10/31/1i6,

Form DS-3032 General Application

dated 10/31/201¢

Agreement between Larry Geraci 97
or assignee and Darryl Cotton,
dated 11/02/16

Excerpt from Jessica Newell 103
Notary Book dated 11/02/2016

Email to Darryl Cotton from 106
Larxy Geracil attaching Nov 2
Agreement, dated 11/2/2016

Email from Darryl Cotton to 107
Larry Geracl re Agreement,
dated 11/2/16

Email to Darryl Cotton from 109
Larry Geracl re Agreement,
dated 11/2/16

Email to Becky Berry from 120
Abhay Schweitzer re Federal

Blvd - Authorization to wview

County Tax Assessor Recoxrds,

dated 11/07/1€ with attachment

Email to Darryl Cotton from 121
Larry Geraci re Federal Blvd
need sig ASAP, dated 11/14/16

Authorizaticon to view records - 122
signed by Cotton 11/15/16

Email to Darryl Cotton from 130
Larry Geraci re Federal Blvd
Property, dated 2/27/17

IDENTIFIED / ADMITTED

90

93

196

97

106

107

109

120

121

122

130

www.aptusCR.com
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20
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Transcript of Proceedinas

Geraci vs. Cotton, et al.

[

k4

EXHIBITS

62

63

64

69

72

137

Email to Darryl Cotton from
Larry Geraci re Statement
attaching draft Side Agreement,
dated 3/2/17

Email to Larry Geraci from
Darryl Cotton re Statement,
dated 3/03/17

Email to Darryl Cotton from
Larry Geraci re Contract
Review, dated 3/7/17

Email to Larry Geraci from
Darryl Cotton Re Contract
Review, dated 3/17/17

Email to Larry Geraci from
Darryl Cotton re Contract
Review, dated 3/19/17

Federal Blvd. - Summary of All
Expense Payments
(Excel Spreadsheet)

N D B X {continued)

IDENTIFIED / ADMITTED

132

134

136

137

144

155

132

134

136

137

144

155

www.aptusCR.com
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Transcript of Proceedings

Geraci vs. Cotton, et al.

[

or broker with respect to the sale of -- the agreement

to sell property thatis the subject of this lawsuit?

A No.

Q Okay. Were you involved at all in the
negotiation of -- of that agreement?

A No.

Q Do you know Darryl Cotton?

A No.

Q Have you -- when is the first time you ever saw
him?

A Yesterday in the courtroom.

Q Okay. Have you ever spoken to him on the
phone?

A No.

Q Have you ever seen him in the office?

A No.

Q Okay. Now, are you currently employed?

A Yes.

Q And by whom?

A Tax and Financial as the real estate broker and

through my church as a teacher and counselor.

Q

Center?

A
Q

Financial Center?

A

Okay. Let's focus on Tax and Financial.

How long have you worked at Tax and Financial

Almost 15 years.

And what's your current job position at Tax and

I'm an assistant to Larry Geraci, and I manage

Page 192
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Transcript of Proceedings Geraci vs. Cotton, et al.

1 the office.

2 Q And how Long have you been in that position?

3 A Almost 15 vyears.

4 Q Sc the entire time you've been there?

5 A Yes.

6 Q Now, in -- &s youo know, this case -- do you

7 know -- do you understand this case involves an attempt
8 to obtain a CUP conditional use permit to operate a

) dispensary at a property that Mr. Geraci was attempting
10 to purchase?

11 A o3,

12 Q Okay. Were you the applicant on that CUP

13 application?

14 A Yes.

15 | o Okay. And as ~- as the gpplicant -- as the

i6 appiicant, did you understand that you were acting at
17 all times as the agent for and on behalf of Mr. Geraci?
18 A Yes.

15 Q Why -- what was your understanding as to why
20 you were the applicant on that CUP application?
21 A Mxr. Geracli has a federal license, and we were
22 afraid that it might affect it at some point.
23 Q What lines -- what federal license is that?
24 A He's an enrcllec agent.
25 Q And did you have a discussion with him about
26 the fact that there was a possibility or it was unknown
27 whether him being an applicant on the property would
28 affect his enrolled agent license?

Page 193
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Transcript of Proceetings Geraci vs. Cotton, et al.
- , - |
A Yes.
Q All right. Were there any other reasons that
you recall that youw were the applicant -- chose to be

i

the applicant cn the preject?

A No.

Q Were you willing and -- were you willing to be
the applicant on the project as Mr. Geraci's agent?

A Yes.

Q Now, in connection with the CUP application
project, were you invclved at all in the communications
with the City?

A Yes.

Q Okay. And what was your involvement in

communiications with the City?

Y They -- I -- wznat I would do is if I got any |
information, I would simply direct it to Mr. Geraci or i
his team. |

Q Okay.

A And then I made no decisions.

Q Okay. And so did you also have any

communications with the team that Mr. Geraci had put

together to pursue the CUP application?

A I had some interaction.
Q And -- and which members of the team do you '

recall having interaction with?

A Abhay.
Q That's Mr. Schweitzer?
A Mr. Schweitzer.

Page 194
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Transcript of Proceedings Geraci vs. Cotion, et al.
Q What did you understand his role as?
A He had something -- he was -- he had an
architect company or something like that. 2And so I -- I

wasn't really sure. I didn't know who the 1 »>ple were.
And so I would just get thig information and direct it

to Mr. Geraci and thne team for their approval.

Q Okay. 8o you would receive information from
the team -- from the team in connection with the CUP
application?

A Yes.

Q And then what would you do with that
information?

| A I would forward it to Mr. Geraci for his
1 direction.
Q Dkay. And then what woulid happen after you

forward it to him for his direction?

A He would tell me what tc do with it.

Q Ckay. And then did you carry out his
instructions?

A Yes.

Q Did you make any discussions with respect to

the CUP application?

A No decisions.

Q Now, in connection with the CUP application,
did you have tc sign forms toc be submitted to the City
of San Diego?

A Yes.

Q Okay. Did you prepare those forms?

Page 195
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Transcript of Froceedings Geraci vs. Cotton, et al.
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I, Margaret ~. Smitn, & Certified Shorthand
Reportexr, No. 8732, State of Caiifornia, RPR, CRR, do
hereby certify:

That I reportec stenographically the proceedings

.
s

held in the above-snuitl=d cause; chait my notes were
thereafter transcriped with Computer-Aided
Transcription; and the foregoing transcript, consisting
of pages numkcer from 1 tc 215, inclusive, is a full,

true and correct transcription of my shorthand notes

taken during the proceeding had on July 3, 2019.

IN WITNESS WHEREOF, I have hereunto set my hand §

(-

this 22nd day oi July 2019.

[

b

Margaret ‘A. Smith, CSR No. 9733, RPR, CRR
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Geraci vs. Cotton, et al.

Reporter's Transcript of Proceedings
July 08, 2019
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Transcript of Procsedings

»

SUPERTOR
Department 73
LARRY GERACI, an individual,
Plaintiff,
Vs,
DARRYL COTTON, ann individual;
and DOES 1 through 17,
inclusive,

Defendants.

COURT OF
CENTRAL DIVISION ’

~—

}

AND RELATED CROSS-ACTION.

Reporter‘s Transcript of Proceedings

JULY 8,

Certified Shorthand Reporter

Job No. 10057774

2013

Geraci vs. Cotton, et al.

CALIFORNIA

Hon. Joel R. Wohlfeil

37-2017-00010073~CU-BC-CTL

Page 1
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APPEARANCES

FOR PLAINTIFF AND CrROSS-DEFENCANT LARRY GERACI

CROSS-DEFENDANT REBECIA DERRY:
FERRIS & BRITTON

BY: MICHAEL K. WEINSTEIN, ESQUIRE
BY: SCOTT H. TOOTHACRE, ESQUIRE
BY: ELYSSA K. KULAS, ESQUIRE

501 West Broadway, Suite 145

San Diego, California 92101
nweinstein@ferrisbricion.com
stoothacreeferrisbritton. com

ekulas@ferrisbricton. com

FOR DEFENDANT AND CROSS-COMPLAINANT

ATTORNEY AT LAW

BY: JACOE P. AUSTIN, ESQUIRE
1455 Frazee Road, Suite 500
San Diego, California 92108
©19.357.6850

jpa@jacobaustinesg. com

DARRYL

Gerac: ys. Cottorn, et al.

AND

COTTON :
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3 WITNESSES:

4 GINA AUSTIN

Direct by Mr. We
5 Cross by Mr. Aus
P lirect by Mr.

nstain 10
i1 46

1
Welnstelin &5

DARRYL COTTON {UNDER 776}
7 Cross by Mr. Weinstein 69

0]

ARHAY SCHWEITZER
Direct by Mr. Toothacre 165

1
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£
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IDENTIFIZED / ADMITTED

Larry Geraci, dated 16/

Executed Letter Aol

Rebecca Rerry and

uangscrom

Engineering and Surveying, Inc.
re Topcgraphic Survey Proposal,

dated 10/6/1€

Email to Larry Geraci and

Neil Dutta from Abhay Schweitzer

re Federal Blwvd.

- Site lavout,

dated 10/20/16 with twc

attachments 1101
Existing & 2102 -
Propcsed

Email to Larry Ge:
+~

Abhg" Schweit

-~ ESite Plan -
Sine Plan -

e Faederal
Blvd. - Site layoui, dated
10/2é/1 with attached ALC2 -
8ize Plan - Proposed - Schneme B

Email to Becky Be
A

attachment 2lank
Statement, Foxrm D
Email to Rebecca

2Abhay Schweitzer
from TECHENE City

rry fron
Aohay Schweitzer Fwd Fede
Blvd., dated 10/26/16 with
£
c

City o©
San Diego Ownership Dis
S-318

Berry from
re Involice #339
fees

(Fedexral Blvd), dated 10/26/16
with atrzached Techne Involce

No. 328, dated 10

Email tc Reb=z=cca
Abhayv Schweltzerv
EBlvd. - Citv Fees
dated 10/2&,/26 wi
City of San Diego
Bulletin 170, How
for a Condgitional
Medical Mariijuana
Coopearative

e

/26708

Merry from

e federal
breakdown,

T~ T -
Th o attached

Information
o Apply
Jse Psrmit
Jonsumer

174

B

85

194

137

200

1.7

174

185

194

199

200

ot
~J
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26
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28
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TranscnpiofPaoce GE
Lo 2o Joentinued)
EXHIBITS IDENT
25 Email to Larry Geraci and Rebecca

26

29

{0
ped

78}
N

33

47

Schweitzer
Site Plan and

Berry from Abhay
re Federal Blvd -

Floor Plan, datad 10/26/16 with
attachments

CUP Submittal Plans - CUP
Completeness Review dated

10/28/2016

Liand Development Manual Vol 1.
Ch i Project Submitctal Redgts,
Sec 4 Development
Permits/Approvals June 2015

Information Bulletin 515
Geotechnical 3tudy Reguirements
October 2016

Form D25-3242 Deposit
Account/Financially Responsible
Party dated 10/31/2016

P

CUR Completeness Review -
Photcgraphic Survey submitted
10/31/2016

Review -
Receipt for 38,800
10/3 1/7010

CUP Completeness
of SD
dated

City
Payment:

Email
Abhay
Blvd -
Plan,

to Larry 3eraci from
Schweitzer Re: Pederal

Site Plan and Floor
dated 10,/31/16

Emaiil to Rebecca Berry from Akhay
Schweitzer Re: Federal Bivd -
Site Plan and Flcocor Plan,

dated 10/31/16

Email to Jim Barts
Schweitzer re
Completeness

va. MMCC -

T <
CJ
}_l
|_!
~
‘r__l
S
.
o
o))

CUP Completeness
Remaining Cvois
11/15/2016

TTFIED / ADMITTED

26

210

211

212

215

74

Z218

54

26

210

211

212

74

218

218

227
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1 2 noD E K {concirnued)
2 |
l
3 { EXHIBITE IDENTIFIED / ADMITTED
4 | 48 Email to Jim Barteil from 229 229
Abhay Schweitzexr Re: Update,
5 | dated 11/29/16
|
6 E 49 Email to Abhay scinweitzer from 39 39
Jim Bartell RE: Federal Blvd -
7 Completeness Review correcticns,
dated 11/30/1¢
8
70 Email to Lerry Geraci from Darryl 140 140
9 Cotton re Contract Review,
dated 3/19/17
10
71 Email to Darryl Cotton from 143 143
11 Larry Geraci re Contract Review,
dated 2/19/17
i2
73 Email to Darryl Cottcen from 141 141
13 . Firocuzeh Tirandazi re Federal
! Boulevard MMCC, dated 3/21/17
14
74 Smail to Larxy Geraci from 145 145 |
15 Darryl Cotton re Contract Review,
; daced 3/21/17
16 |
|75 Email tTo Firozeh Tiranda=zi 148 148
17 from Darryl Cotton re PTS
i 520806 - Federal Blvd MMCC,
18 | dated 3/231/17, with attached
4 Addendum Nos. 102
19| o J
i 76 CAR Commercial Property Purchase 149 149
20 | Agreement and Joint Escrow i
: Instructions, dated 3/21/17
21 | }
| 77 Addendum No. 2 - MOU re Martin 151 151 I
22 i and Cotton dated 4/i5/17 |
" | i
& 23 | 78 Addendum No. I -~ Permitc Disclosure 152 152 ,
b of Agreement in Cotton's Response
' 24 to Geraci lawsult - Martin & Cotton
dated 5/12,/17
25 |
84 Email to Darryl Cotton from 154 154 !
26 Miche 1L Weinstein re Geraci V. !
Cotton - Posting of Notice of
27 Application, dated 3/28/17
20 !
3 ! i
é L S [ ————— _
£
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1 TP A W fcontinued)
i
2 |
2| |
! e o
3 | EXHIBITS IDENTIFIED / ADMITTED
+ 4 87 Picture of Postad Notice of 155 155
' Application on property fence of
5 6176 Federal Blvda , dated 4/04/17
6 ] 94 Email to Darryi Jovtvon from 156 156
j Fircuzeh Tirandazi re PTS
7 520606 - Federal Boulevard MMCC,
dated 05/08/17
8 |
i 118 Notice of Ruling After Hearing 162 162
- S Re Motion by Plaintiff for
i Preliminary Injunction cr other
o 10 | Order to Compel Access to the
3 ‘ Subject Property for Scils ,
: Testing, 3/26/:&
]
12 | 119 ¢ der Granting Ex Parte 163 163
| Application by Plaintiff for
i3 rppointment of Courtc Clexrk or
j Court Clerk's Designees as
14 | Bliscor, 4/3/2018
i
15 | 138 Auscin Legal Grcup Eupense 14 14
, i Summary with Suvporting
o 16 Documentation
17 164 City Ovrdinance No. 0-20793 22 24
18 281 B&P Code Section 26C857 56 !
|
19 ‘
20
21
5
4 22
ki
23
24
pe |
25
l 1
26 | |
27 ‘
I
: 28 !
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{Seraci vs. Cotton, et

A Yes.

Q Do you alego do cultivation facilities or
manufacturing?

A Yes.

Q As & good =zttcrney, one of the things you try

to do is figure out in partvicular if a client is

al.

eligible for a marijuana license permit before beginning

the process. Correct?
A As a good attorney? Sure.
Q You are aware that certain people are not

aligible for or are bharred from obtaining certain CUPs.

Correct?

A Not at the city level, but at the state level,
yes

$ AL the state lewvel. Ig there anything that

could tar someone rrom the city level?

e

There might be., I haven't seen the -- they
have tc run a LiveScan, which is a background check,
fingerprint similar to what attorneys now have to do.
And the City doesn’'t -- hasn't denied anybody, and they
haven't said what they would be lcoking for. Presuming
that it would be the same as what 1is at the state level,
but I -~ we haven't seen anyioody be denied. So I'm not
sure.

Q On the state level, Jdo criminal convictions

i

pravent someone rrom cbtaining licenses!

Ly, 't would be felony and a crime of

Page
vavw. 2ptusCR.com
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|
i
|
|
|
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|

|
i
i
i

Q

have resulted in =z

What if scaeoune hes nad illegal operatiomns that

awsulits on the property, illegal

principals?

a

It's di

San Diego -- the st:

rehabil

G in diff

0p]

¢

>rent jurisdictions, it's different.
fferent. But if we're talking about the City of

te only makes you write a

¥

itation plan. They don't preclude ycu from

operating. So you can have a misdemeanor -- and you

have to disclose them all. So you have to disclose

your -~
as a te

all of

it, and

and the

Q

if you've got ‘a DUI, if you had some petty theft
enager or, I guess, over 18, if you -- and we see
these things. And they simply -- you disclose
1 1 you write a rehabilitation to the state,
sctate says, okay, here you go.
=

someone has been

sanctioned for illegal commercial cannabis activity?

Mk. WEINSTEIN: Objection. Vague as phrased.
THE COURT: Owverruled.

THE WITNESS: ©Does the City cere if somebody

has been sanctioned? Yes and no because it just depends

on what

League

that was. 1% that -- 1f there was -- Urban

had a perfect exampie. Wiison had been

sanctioned for prior activity, and at the time when they

first =

i

tarcted these back in 2009, thers was a --

phrasing in the -- in the settlement agreement that said

you cannct conduct any cannabis activity unless amended

Court. And he was still awarded a dispensary.

ultimately did get it amended, the -- the

Page 48
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Transcript of Proceedings

Geract vs. Cotton, et ai.

i
i

i

U

judgment or the sciouiatior smwended to sav no illegal

cannabis activity.

Sc does thne Cityv care? I don't know how to
ansv ¢ that.
BY MR. AUSTIN:

Q All right. BSou it would be fair to say that the
first goal of the regulating agencies in the city and
the state is to protect the community and keep these
types of individuals who had had illegal activity --

illegal cannabis activity gcing on, the goal would be to

keep the public safe?

A I don't understand that guestion. Can you
rephrase it?

0 No. Cancel that. Sorry. Etrike that.

S on the 3176 property, My, Geraci's name was

not uwsed on the CUP application. Correct?

A That s correct.

Q And was the reason because of his tax business?
Is that what you were told?

A I don't know if I was told.

Q Were vou givern a reason wny Rebecca Berry would
be used as the agent?

A T -~ I don't recsll if 1 was or if I wasn't.
I'm trying te think fack. I -~ ¥ -- I don't know if it

was his tax business or -- you know, every year things

-

loosen little biv, and there‘s been a -- always

been a3 fear And so I don't

remember the reason right now.

Page 49
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Q Are you aware thal Mr. Geraci has been
sanctioned for iilegal cannabis activity on three
occasions for owning propsercy in which illegal marijuana

principals were housed?

A No.

Q You're not aware of that?

A No.

Q Did you do zny type of -- actually, have you

worked witi Mr. Geraci on any project other than the

617€ CUP?
A I'm not sure I can answer that for client
privilege. T know he waived with regard to this. If

someone could instruct me whether or not it's been
waived tc everything, that would te helpful.

MR. WEINSTEIN: Waived, your Honor.

3
4

L3

BN COURT: I'm sorry?
MR. WEINSTEIN: We will waive the privilege.
THE WITNESS: Okayv. Yeg. I did work with him
on -- working on scme other land use entitlement
projects.

BY MR. AUSTIN:

Q Were those marijuana related?
A They were not.
Q Sc ia the forms that we saw up oa the board,

you said that Rebecua Berry's name was all that was
required because the ~- any CUP runs with the land.
Correct?

A That s correct.

Geraci vs. Cotton, et al.

Page 50
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Q So if Ws. #esyy was Mr. Geraci's agent,
wouldn®t you say thav in fact Mr. Geraci did have an
interest in the CUE?

A I'm sorry. The guestion is I would say that
Mr. Geracil has an interest in the CUP because Rebecca
Berry was his agent?

Q Yes.

A Yeah. I believe that they were working
together tc obtain the CUP.

] So in Exhibit 30, whick has already been
admitted into evideznce, the first page, Part 1, it's
fine print. But three linez down, does it not say to
iist -~ and by the list it‘s referring to -- anyone =--

THE REPORTER: (an the reporter hear that last

Q Okay. In Part 1, it refers to the ownership
disclosure statement. And three lines down, it says the
list must include the names and addresses of all persons
who have an interest in the property, recorded or
otherwise, =nd state the type of property interest.
including tenants who will benefit from the permit, all
individuals who own tiie property.

A Yes.

o

Q S¢ after reading that, why does it seem
unnecessary tc list HMr. Geraci?
A I don‘t know that it -- 1t was unnecessary or

necessary. We just cdidn't do it.

L

_ Page 51
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I, Margaret &. Suivn an Certified Shorthand
Reporter, No. 5733, 5trate of Calirornia, RPR, CRR, do
hereby certify:

That I reported stenographically the proceedings
held in the above-entitled cause; that my notes were
thereafter transcribed with Computer-Aided
Transcription; and the foregecing transcript, consisting
of pages numper from 1 to 236, inclusive, is a full,
true and ccrrect transcripticon of my shorthand notes
taken during the proceeding had on July 8, 2019.

IN WITNESS WHERECE, I have hereunto set my hand

this 22nd day of July 201¢9.

b S
P yi@@fw&ﬁ&%f Nt
2 (‘fj
Margerel 2. 3Bmitn, TSR No. 8733, RPR, CRR

Geraci vs. Cotton, et al.
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IN THE 5UDE TR STATE OF CALIFORNIA

LN ANTD FOROTEHE COUNTY AN DIREGC

DEPARTMENT 73 HON., JOEL R. WOHALFEIL, JUDGE
) Caze No.

LARRY GERACI, AN )
INDIVIDUAL, )

-
Hy

Plaint!f
vsS.
DARRYL COTTCN, AN

INDIVIDUAL; AND DOES 1
THROUGE 1C¢, INCLUSIVE,

N M Nt e e v s -

e

;

Defendants i

)

Y

7

DERRYI, COVTON, AN INDIVIDUAIL.

l .

Cross-complainant )

J

Vs . )

| oy
[ e e

CARRY GERACZL, AN INDIVIDUAL, )

REBECCA SRY, AN INDIVIEUAL, ;

and DCES THROUGE 1.0, .

INCLUSIVE, )

Crogs-Defendants. }

;

e T T e AT T TN R T T
SAN DNEGS, CZALIEORITR

NOVEMBER 3, 2017

REPORTED 3Y: JULTIE 2. McKAY, 52 9059
OFFICIAL REPORTER PRO TEMPORE
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— e e
i APPEARANCES :
: 2
FOR THE PILAINTITES:
3
FERRIS & RRITTON
: 4 BY: MICHAEL R. WEINETEIN, ESQ.
1, 501 West Broadway, Suite 1450
¢! 5 San Diego, California 22101
| {(61LS) 233%-3531
5 mweinstein@rerrisprititon.com
7
8 FOR THE DEFENDANTS:
9 FINCH, THORNTON & BAIRD
BY: DAVID S. DEMIAN, ESQ.
10 4747 Executive Drive, Suite 700
San Diego, California 92121
11 {€58) 737-3100
ddemian@irblaw.com
12
: 13 1
& 14
:
15
16 !
17
18
]
20
21
22
ﬁ 23
i ,
24
25
26
27
28
! e . ~ I s _
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FRIDAY, sOVEMBERZ T 2017, 9:13 A.M.

IEGC, CALIFORNIA

SEN

DEPARTMENT 73 HON. JOEL R. WCHLFEIL, JUDGE

THE COURT: Item 7. Case number ending 10073.

Counsel, good to see both of you. You were
temporarily confused, Counsel.

MR. WEINSTEIN: Because we have two actions
between ug; and in one, with real parties in interest.

THE COURT: Can I have your appearance?

MR. WEINSTEIN: Michael Weinstein with Ferris &

Britton for plaintiff Larry Geraci, also a

cross-defendant, ana cross-deiencant, Rebecca Berry.

MR. DEMIAN: Good worning, Your Hcanor. David
Demian appearing on'behalf of Darryl Cotton.

THE COURT: Okay. Just give me one moment to
remind m?self of what the Court is inclined to do. This
is your demurrer?

MR . WEINSTEIN: Yes.

THE COURT: That's what I thought. That's why

wr 1 you were heading over there and ended up there --

I._J -

g on & gross-compiainc?

okay. Thig
MR. WEINSTEIN: it is.
THE CCURT: Irnteresting case. Are you
submitting?
MR. DEMIAN: On the tentative, yes, Your Honor.
THZ COURT: Right.

Counsel?

Page 3
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1 MR. WE Yes. Wnat I would like to do

2 is address only Lz ~f ooncract claim.  That's

3 the one that we tak= Lasue with the tentative on.

4 Sc with resgpect Lo the breach of contract, your
5 tentative ruling re“ecrs the argument that Mr. Cotton's

.

alleged oral agreeunent ig ilnconsistent with the --

~ O

contradicts the gigned written agreement, which you've

[90]

referred to in your teantative ruling as the written

memorandum and, therefors, you reject the argument that

o W

it's viclative of the statute of frauds.

",_J

'..1\
'_!

What vyou say in support of that is the argument

% 4

lacks merit because the written memorandum attached to

[}
[\

i3 Che second amended cross-complaint is unclear. The
k 14 acknowledgment as to payment of 310,000 Joes not
Qf 15 necessari.y mean that the total depogit was not, in
16 fact, 354,000, and $4C,OOO was remained to be paid.
17 You alsc say itfs not clear whether the statute
18 ci fraud applieé to an agreement to negociate. I'm

going to address that second point last.

[@ ]

As to the issue of whether the alleged oral

NN

% 1 agreement is inconsigtent with the written memorandum, I
E* - 1 ]
i 22 think you're reading the ccocntrolling decision in
23 California, the Suprame Court casgeg in Sterling versus
24 Tayior and Beazell versus Shrader. And these are cited
> in the brief. I think yvou're reading them too narrowly.
26 Those decisions nold --
27 THE CCURT: Counsel, the case, again? I'm
28 sorry. I Just wani To b --

Page 4
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T California Supreme Court

(V8]
vs}
i
(Y
i
jU]
|
I\
|
[g]
f
} e
A

THE COURT: Gotcha.

15N

ik

MR. WEINSTEIR: So those decisions clearly hold

2]

€ that under the stature of frauds, extrinsic evidence
7 can't be employed to vrove an agreement at odds with the
g } terms of the memorandum. Put another way, the parol
S agreement., in tnis case, alleged oral agreement that

Mr. Cotton is alileging of whicn the written agreement is

jt
(o]

'_l

a memorandum, muist e one whose terms are consistent

s
N R

with the terms of the memorandum.

i3 50 determining whether extrinsic evidence

14 provides the certaiuntly required by che statutes, Court
15 has to recognize that extrinsic evidence cannot

16 contradict the terms of ths writing

17 Here vour tentative focuses on the $10C,000

12 deposit in the written agreement versus the $5C,000

i9 that's alleged in the oral agreement. But there's more
20 than that. Mr. Cotion clearly alleges an $800,000 price
21 for the purchase of yveal propecty. That's in the

22 written agrsemani

24 agresd weive a 10 percent
25 equity going to operate
2€ on the propercy and. aisc, 10 perzent of the profits.

27 There's nothing in the written acgreement zbout that.

28 And the

curpose of the parol evidence role is

AR Ty e ke | Page 5
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it's only there to -- and these cases nold that -- it's

only there to explain ambiguities in the written

memorandum. There's nothing the written agreement

that's ambiguous aboui the total consideration that's

property.

being paid for the
You've got the oral agreement that's being
alleged lead to substantially additional consideration
in the form of an equity stake and 10 percent of
ofits. and conditions are

pro ‘So those additional terms

automatically inconsistent with the terms of the written

agreement .

In addition, if we loock at the 10,000 versus
$50,000 deposit, which I think is a lesser
contradiction, you'we sald that that particular
provigion in the written agreement, the $10,000 earnest

i meney, L ambiguous and could be explained by the
extrinsic evidence that ne provided of an agreement that

there be a $50,000 deposit.

I zlso tnink that's flawed, because if you read

the allegations of the complaint, Mr. Cotton alleges

that Geraci acreed ©o pav -- this is in paragraph 14A of

o,
Q)
=
0]
o
N
[¢]
o

the secon

cross-ceomplaint. Geraci agreed to

pay the

consideration for the

£ 23800, 0006

purchase o©f tihe property, with

deposit payable to Cotton upon

$750,000 payable o Cotton

e

his CUP application for

final integrated written agreen

upon

&~

S50, 0C0 nonretundable

W

parties’' execution of
nd the remaining

che City’'s approval of

the property.

LITIVATE REFORTING + TRIAL SERV

Page 6
ICES §877.771.3312 | litivate.com




[s0) ~J o wn [v8} f--

O

24
25
2€

28

Transcript of Procsetings

In ¢ ,18 GBI
talks about he agress

and then it says $LU,

Sc the writu
$10,000. The remaini
until the iicense or

That's 1nconsistent w

agreement that says,

ig inconsistent with

writfan agreement.

any ambiguity in the

speak tc those issu

©
mn

So you have

nroperty that is Sdh:

writing. 2and an oral

It acde to the tewrms.

of frauds.

You said i

can agrsonent . what 1t sayse

earnest money tc be applizsd te the sales price and to

remain in effect untili

pay the balance of 7505~

id before, the twe provisions for

10 percent equity‘stake and 10 psrcent of the profits

the material terms and conditions kave to be stated in

material terms and conditi

deesn't explain any an

Sc that takes
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-
, 1%t

[$7]

oo opay 500,000 for the property.

00 haeg been given in good faith

en agreemsnt says, 1've given
ng barance of $7°0,000 ig not due
the CUP applicaticn is approved.

ith wnat's alleged in the oral
I was supposed to get 50,000 and
at the end. So that provision

the -- contradicts the terms of the

.
M

71 memorandum and Jdon't clear up

It doesn't

agreement for the purchase of real

ect ¢ the statute of frauds. All

agreement. that alleges additional

and that evidence :

tven agreement.

'z violative of the

$ uwsg to tne cther argument, which

w's not «lear that the statute of

Page 7
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1 frauds appliesz =c 4an soresment ©o negotiate in good

2 faith. And you cite the Copeland case, Copeland versus
3 Raskin-Robbins, which counsel! cited in their papers.

4 And I submit that that case doesn't apply at

5 all. Copeland was a written agreement between

6 Mr. Copeland and Baskin-Robbins where Copeland bought

7 Baskin-Robbins' ice-cream manufacturing plant and in the
8 written agreement agreed that they would negotiate on

9 the terms of a cc-packing agreement. In other words, on
10 an agreement whereby once he started operating the

11 plant, he would selli the ice cream to Baskin-Robbins.

12 Freviously Basiiin-Robbins cwned both the plant and sold
13 itself 1ce cream from the plant.
id | These -- this is not a2 case in which there's an
15 | agreement to negotiate a future or another agreement.
16 I've ioocked at all the citations to Copeland. There's
17 about 109 of them, about 90-plus of which are
18 unpublished, but they come up, alsc, in the context of a
19 letter of intent or, like, in a lease where it has a
20 provision that says, You have an -- You have an
21 obligation to nsgotiate in good faith with respect to a
: 22 lease extension.
%
% 23 The -- whern I sav s:ine gua non, I'm not sure
24 that's the correct Latin phrase, but tie whole point of

25 this type of claim that's recognizad in California for

26 breach of an agreement to negotiate ig when there is no
. 27 agreement already. IL's a situation in which the
28 parties agree to negotiate to try and reach an agreement

Page 8
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1 in the future. Anc, iw facn, there's no obligation on

2 the part of the parties to reach an agreement about

3 anything.

4 So what tne case law says -- and Copeland says
5 this directly in ite gucte -- is you can violate an

6 agreement to negotiate without actually reaching an

7 agreement. You don't have tc reach an agreement. And

8 that's why under this particular typé of claim, you're

5 only entitled to reliance damages, aot expectancy

10 damages, because you don't get what ycu say the contract
i1 should have been. You get what vou expended in reliance
12 on the promlse to negotiate.

13 50 the way these cases are litigated is the

14 peoplie decide whether it was negotiated in good faith,
15 ¢ because there was an opligation to do so. and then you
16 | Aid or didnttc
i7 In this cass, it's v ry clear from the second
18 amended cross-complainc. If you look at paragraphs 13, |
19 14, 15, Mr. Cctton has alleged that on November 2nd,
20 201¢é, the parties reached an agreement about the
21 material terms and conditions for the purchase of the

22 property: $80C,00C0. He sets $5C,000 deposit,

23 10 perxcent equity stake, 10 percsnt vnrofit. And that |
, 24 was all agreed to cn November 2nd, 20i¢. And my client,
:
g 25 Mr. Geraci promises to reduce it Lo a writing.
26 There wasg aothlng to negotiate. There was no
. 27 negotiation that was going to happen on the deposit.
. 28 There was no agreement to negotiate on the equity stake

Page 9
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1 or on the 1 peroen o oone progerty profite. He claims
2 that was already agreed Uo
3 So this i¢ & Tase in which it's an agreement
4 that has, according tc Mr. Cotton, all of these material
5 terms and concerns Won reflected in the written
6 memorandum, but thers's nothing to agree to negotiate,
7 tc reach.
8 The issue -- what's really happening in this

9 complaint and what's really alleged, i1f you look at the
10 factual zllegaticong, is my client failed to reduce to
11 writing the agreement -- the oral agreement that

12 Mr. Cotton says was reached between them.

13 You can't get around the statute of frauds that
12 easily. You can't have an agreement that requires

is compliance witn the statute of frauds and say, But T

i

is ; don't nave to comply with ii pecause I had an oral

17 | agreement to put it in writing; and they failed to put
18 it in writing. so, chereiore, the statute of frauds

19 ign't viclated. That's not the law. So that's my
20 positicn on breach of contract claim

1 THE COURT: All right. And, Counsel, I‘m going
22 Lo take the matter undsr submission I'm going to look
23 at the autnorities and reflect.
24 Did you want me to make note of anything that
25 vou would like to respond co?
26 MR. DEMIAN Yes I wouid like the opportunity
27 to resgpond bri&L1§ And I will ©e brief. 1If Your Honor
28 has decided to take it under submissio then I think

Page 10
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Transciipt of Proceedings November 03, 2017
- 1 the papers spzun ciaarly To Lo ngth of our
ﬁ 2 position.
3 However, sceveral of the statements of
f? 4 Mr. Weilnstein are imiere;'zfq tc me and they point up
?% 5 that cur case and cur causes of action for breach of
G 6 contract have merit. The position of Mr. Weinstein is
g 7 that if there is no confliict petween the November 2
i 8 document , which he calls an agreement -- I prefer to
S call it a document simply to distinguish between the
10 idea that they're asgerting that this is a fully
11 integrated, signed real estate purchase agreement, which
12 we do not believe it is.
. 12 That November Znd document leads with this
N
& 14 language: *"Darxryl Cotton has agreed to sell the
18 nroperty located at.¥ et cetera. Darryl Cotton has
i6 agreed. Sarryl Jottom does not hereby agree pursuant to
1 the terms of this agreement.
; i8 If you look at real estate purchase agreements,
: 19 CAR forms, commercially dratted, they will all say, The
% 20 sellier of the property hereby agrees to sell the
' 21 propexty i
i
22 Our cass 12 sased cn the idesa that this is a
23 eceipt. Thisz ig mora‘a‘reca‘ than an agreement .
24 This decument was zigned bacause Mr. Gevaci said, I'm
25 going to give you 10 000. We need to at least put down
% 26 that we have this agreement ©o agree and have an
i 27 exchange of this cash in & writing that documents it.
28 And that's what it does S0 is there a

. —_— . Page 11
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Transcripi of Proceadings November 03, 2017
1 i conflict betwasn < 2w zrbilalioy in thnls agreement and
2 the other allegaticnsg 1n our cowp.aint? Well, no,
3 ther 's not. Eecause what I just said is completely
4 consistent with all the allegations of the complaint.
5 Similarly, T kncw that we have an ambiguity and
6 a conflict because in the moving parties for the
7 demurrer -- and I apologize 1if I misremember, but we can
8 go back, it Ybur Honor does take this under submission,
S and look at the documents. Frequently, the $10,000 is
10 referred to as a deposit.
11 However, in the November 2nd writing, the
12 document states $10,000 cash has been given in good
13 faich earnest wmoney. Wait & second. Is good rfaith
i4 carnest money ine exact same thing as a deposit? And
i5 more importantly, is it a final statewment as to all the
16 money that must be tendsrad prior o the sale of the
17 property?
- 18 And consistent with ail our allegatioms in our
ﬁ% 1S cause of action, we assert that there was an agreement
20 to reach the final terms of an agreement. I know I
21 firmly believe this complaint states a cause of action
22 that survives the statute of frauds and the standard for
23 general demurrar, which is the standard here. 2All
24 allegations must e assumed in the light most favorable
25 Lo our paper.
26 And then I'11 Just say briefly on the Beazell
[ 27 case -- and Your Honor, if you review this, you will
E 28 se . The Beazell cage cited bv Mr. Weinstein involved a
!
, Page 12
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1 writing that fesi 1.25 percent
2 cewmission, whicn coniicted with a writing that then

3 callecd for a = commission, which is different

1y distiognishable Yrom a $10,000 earnest

SRS
s}
&
o
O
O]
5]

3
}....-l
g\
',_l
o)
!

[l

money stat aent versus a $50,000 depositc. So that case

is not on point.

[€))

And then 1 guegs my -- on the agreement to

agree on Baskin-Robbins, T nave read Baskin-Robbins,

although maybe not the 209-plus citations, as

o R Vo e o

Mr. Weinstein seems to nave reviewed. Baskin-Robbins

=

does stand. Where thers is a written agreement to

'_\
N

agree, the cause oL action can staend.

,-
(€3]
e
!

nd. I think that's what ths Court found in its

14 dermarrer, and I encourage nhe Court te not deflect from
15 | that patnh pecause that 1g a fact When you have that

!
16 | agreemenc To agree, it's not necessarily an unhinged

17 agreement tTo agrae. You may have agreement . Regularly
18 we do write ietters of intent that have agreements as to
is i the material terms that set the baseline for the

discussion that frame what is the good faith negotiation

0
21 that then fcllows.

22 SO Foo =2il of thoss ressons and the reasons
23 stated in oux sepers, wa reguest tne Court to rule as it
24 did in its tencative rullinc

25 THE COURT: ALl rigno. Thank you very much.

May [ have 15 seconds,
27 Your donor? You'vs been pacienc. 1 appreciate it.

28 THE COURT: osure.

.
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Transcript of Proceedings ‘ November 03, 2017

— - .
ME. Wk S

#
jo
[
w1
3]
'
1.
n
o

now saying they had

an agreement oo o ‘s the case, then this

case gets -- the causs oL action gets knocked out
automatically. There's no such thing as agreement to
agree.

[t's even in your guotation in the tentative
ruling. You were distinguishing in there between
agreement to agree and actual agreement to negotiate in
good faith towards something. Those are different
things. So I need to make that point.

The other tning is, again, we're comparing the
alieged oral agreement tc the written memorandum. And

that’'s the imgortant thing to focus on in looking at the

]

parol evidence rul

I

Thank you.
THE CQOURT: Thank you both. 1I°'11 take it under

submission. 1711 get a minute order out as soon as

}._.

possible. I'll be lcoking at everything and reflect it
in my arguments.

MR. DEMIAN: Thank vyou.

MR WEINSTEIN: Thank you. Ycur Honor, may I
approach the court reporter?

THE COURT: Sure.

(The prcocesdings were adjourned at 9:31 a.m.)

1
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Transcript of Proceedirig

November 03, 2017
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CALIFORNIA,
CERTIFY THAT

PROCEEDINGSE HAD

CASE .

THIS

I REPORTED IN

SAID RECORD AND THAT

TRUE, AND CORRECT TRANSCRIPTION OF

DATED THIS

CEETTEIOLTE OF REPORTER
STATE OF CALIFORNIZ
j
COUNTY OF S2N DIEGC |

T, JULIE A. McKAY, CER NO. 9059, AN OFFICIAL

REPORTER PRC TEM IN THE SUPERICR COURT OF THE STATE OF

IN AND FOR THE COUNTY OF SAN-DTEGO, HEREBY

SHORTHAND THE RECORD OF THE

IN THE WITHIN CASE AND LATER TRANSCRIBED
THE FOREGOING TRANSCRIPT IS A FULL,

THZ PROCEEDINGS IN

i4th DAY OF HOVEMBER, 2017.

S Y

: B

e i PR S e ¢ )

Lo : :

JULIE A. MEXRY,
C8R NO. 9C59

OFFICIAL REPORTER PRO TEMPORE
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3. Cross-defendant Relecze Sy (“San iy} is, and at all times mentioned was,

an individual residing withis e Couny of San Uiege, California.

4. Cotton, at alf {imes maierial o ithis action, was the sole owner of the
commercial properly located at 6175 Federal Boulevard in San Diego, California
92114 (the “Property”). the subject of this dispute.

5. Cotton is it President of inga-Gro, a manufaciurer of environmentally
sustaina'bie products, primarily induciion fighting sysiems, that help enhance crop
production while conserving energy and water resources.

6. Cotton is the President of 151 Farms, a not-for-profit organization he founded
in that is focused on providing ecologically sustainable cuitivation practices for the
food and medical needs of urban comimuanities. _

7. Cotton, at the Property, operaies both his Inda-Gro business and his 151
Farms not-for-profit.

8. Cotion does not know the frue names and capacities of the defendants named

OOES 1 through 10 ang, therefore, sues them by fictitious names. Cotton is informed

saand beltieves that DOES 1 through 10 aw in some way responsible for the events

described in this Crdss—compiaini and are liable to Cottor based on the causes of
action beiow. Cotton wili seek leave 10 amend this Cross-compiaint when the frue
names and capacities of these parties have been ascertained.

9. Based on the foregoing, jurisdiction is proper in this Count and venue in San
Diego County, California.

GCENERAL ALLEGATIONS

10. Geraci contacted Cotton in August of 2016 seeking fo purchase the
Property from Coiton. Geraci desired o buy the Property because it meets certain
requirements by the City of San Diegyo {tive *City") ihat would afiow Geraci to apply
for a Conditional Use Permit ("CUP"). if granted, the CUP would permit the operation
of a Medical Marijuana Consumer Cooperative (“MMCC”) at the Property.

11. Subsequeni {o Whe irdtial conversation in August between Geraci and
Cotton, over the course of approximaiely two months, the parties entered into

b4

o

CROSS-COMPLAINT
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k1
L

intense negotiations regarding the sale oF e Propary. During this period of time, in

good-faith anticipation of iz e sziz of the Property, the parties

simuitaneously engaged in praicirony due dilicance and preparation of the CUP
application.

12. During the course <f fhe negotiations and preparation of the CUP

7

application, Geraci represented 10 Ooliciy, amiong other things, the following:

a. Thai his due diligence uncovered a critical zoning issue that would
prevent the Property from being issued a CUF permit unless he iobbied with the City
fo have the issue resobved (the “Critical Zoning Issue®); |

0. That he, through his personal and professional reiationships, was in a
unigue position to iobby and infiuence ksy Gity poiiticai figures to {i) have the Critical
Zoning Issue favorably resolved and (i) have the CUP application approved once
submitted. | |
o, That he was in a posifion o succassiully operale a MMCC because, at

i

Pintime, he cwnel and was inanaging several other marijuana dispensaries

5
o &
BT

9

d. That as an Enrolled Agent for the IRS, and the owner-manager of Tax
and Financial Center, Inc. (& tax-relaled business), he was an individual that Cotton
couiid trust because he operated in a fiduciary capacity on a daily-basis for many
high-net worth individuais and businesses.

13. On November 2, 2016, "";ﬁer monihs of negotiations, Geraci and Cotton
met ai Geraci's offics i negoliaie the unseitied tarms and finalize their agreement
for the sale of the Property. The pariies sgresd o over ity different terms for the
sale of the Property and their intention was {0 reduce those rras to a writing.

14, The consideration for the purchase of the Froperty consisted of
monetary and non-onetary components.  Under the terms of the agresment
reached, Geraci agresd to provide Ootlon, among other things, the following
consideration for tha Property: ‘

a. The sum of $800,000:

A
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b. A 10% equity sizke i 4.2 WS C upon the City’s approval of the CUP at

the Property (ine "By | |
¢. On a monthly basis, 5% of ine ’;:«ﬁjﬁts of the Business for the preceding
month or $10,000, whichever was greater.

15. A condition precedent i closing the sale of the Property was the City's

approval of the CUP application. |
16. Further, Geraci would pay Cotton a non-refundable deposit in the
amount of $50,000 (the “Non-Refun&dable' Deposit’). Geraci was then to submit a
CUP application to the City. if the City granted the application, the sale and transfer
of titie to the Property to Geraci wouid be consummated upon Geracl’'s payment of
the $750,000 balance. However, ii the City rejected the CUP appiication, thé sale
and transfer of the Property wouid not proceed and Cotton would be entitled to retain

the $50,000 Norn-Refundable Deposit,

17. The ransaction was © be sffiectuated via two agreements: (i) a Real
state Purchase Agreemeant ana (i) a Side Agreement. The Real Estate Purchase

iagreement was 1o specify the payment of $400.000 from Geraci to Cotton for the

purchase of the Property.

18. The Side Agreement was to inciude the additionai, remaining $400,000
payment obiigation {such that, in aggregate, the monetary componentsﬁof the Real
Estate Purchase Agreement and the Side Agreeiment totaled $800,000). The Side
Agreement was also o inciude various other material terms, including, without
limitation, the 10% equity stake and montnly prafit sharing (i.e., 10% of profits or a
minimum monthly paymeit of $10,000),

18. Aiter the parliss finalized consideration for ihe Property, Geraci
requested of Cotton thai he be given fime o pul together tie $50,000 Non-
Refundablie Deposit. Geraci aiieged that he needed time as he had limited cash and
he would require the cash he did have (o immediately fund the costly preparation of
the CUP application and lobbying efforts needed to resolve the Critical Zoning Issue.

i

CROSS-COMPLAINT




Case 3:18-cv-00325-BAS-DEB Document 34 Filed 07/16/20 PagelD.2176 Page 88 of 107

10

11

12

i3

t6
17
t8
19
20
21
2
23
24
25
Y
27

23

20, Geraci offefed i nrovids Colton on that day $10,000 as a show of
“good-faith” towards the 355.00¢ Wan-Refundable Deposit even though the parties

did not have a final lega! agreere s iof e saiz of the Property. Cotton raised his

concern, that he would not receive fiz baiance of the Non-Refundable Deposit if the
City deried the CUP application. ismuct promised o pay the balance of the Non-
Refundable Deposit-prior to submission of the CUP application with the City and
stressed the need to immediately resolve the Critical Zoning issue.

21. Cotton agreed and Geraci offered to incur the bost of having his
attorney, Gina Austin, “quickly” draft the Real Estate Purchase Agreement and the
Side agreement.

22, At Geraci's request, e parties executed a three-sentence agreement
that Geraci stated was foi there to be a record of Cotton's receipt of the $10,000
“good-faith” deposit {the "November 2nd Agreement”).

23. That sarme day at 3:11 PM, Geradi emailed Cotton & scanned copy of
ihe notarized November 2nd Agraeitiend.

24, Later that day ai 6:55 P, Cotion rsplied to Geradi, noting:
"} just noticed the 10% equity position in the dispensary was
not language added into that document. | just want to make
sure that we're not missing that language in any final
agreement as it is a factored element in my decision to sell the
property. I'll be fine if you would simply acknowiedge that here
inareply.” -

25.  Approximately 2 hours later at 9:13 PM, Geraci replied, stating "No no
problem at ail." (Exhibi: 1) |

26. Cotton, having received written confirmation from Geraci fegarding the
10% edquity stake, continued o operate in good-faith under the assumption. that
Geraci’s attorney wouild draft the appropriate legal agreements refiscting the deal the
parties reached.

27. Thereaiter, over the coirse of the next four months, Cotton continuously
reached out to Geraci regarding the following three issues:

5

- CROSS-COMPLAINT




a. The progress of @& <
of the CUP anrdicztan
b. The balanice of tie [or-Rsiunaable O eposit; and

sE g esue that precluded the submission

A

¢. The status of the draftz o the Real Estate Purchase Agreement and the
Side Agreemeri,

28. During this four-rmoi ‘pericd. Geraci was predominantly unresponsive
and failed o make substantive progress on any of his promises,

29. On January 6, 2017, Cotion, exasperated with Geraci for falling to
provide any substantive updaies on the Critical Zoning Issue or drafts of the legal
agreements, texted him "Can you cali me. If for any reason you're not moving
forward | need to know." ' _

30, That same day Geraci repiied via text, siaiing "I'm at the doctor now
everything i8 going ine the mesting went great yesterday supposed to sign off on the
zoring on the Zath of this menth 14 iy to call you later today stil very sick.”

31, Betwaen January 19, 2017 and February 7, 2017, the following text
|t conversation Yook pince between Geragi snd Cotton:

G~1¢i: “The sign off date they said it's going to be the 30th.”

Cotton: “This resolves the zohing issue?”

Geraci: “Yes”

Cotton: “Excelient”

Cotton: “How goes it?”

Geraci: “We're waiting for confirmation today at about 4 o'clock”

Cotton: “Whats new?”

Cotton: "Basad on your fast text | thought you'd have some information
on the zoning by now. You iack of response suggests no resolution as
of yet"

Geraci: “I'm jus: waiamn ire it clierds they resoived it its fine we're just
walting for final papsrvork.”

32. Thus, Geracis communications . Cotton regarding final resolution of
the Critical Zoning issue (the prerequisite to the subinission of the CUP application
and the latest point 2t which Cottor: would receive the remaining $40,000 of the Non-
Refundable Deposit) was thai aithough xmmmen‘t it had not yet been completed.
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3

33. On ?-t-:bfdd\,
documente with the attoires a0 o

34. On Februasy 22, 2017, Os
in a couple days.”

25. . On February 27, 2017, Geract cinailed Cotton a draft Agreement of

, AUNTL Gurny tevied Coflon “we are preparing the

. iy
[y
4 Sl '{"

sve themi by the end of this week.”

raot textad Cotton "Corntract should be ready

Purchase and Sale of Real Proventy for the Pmperty {the “First Draft Real Estate

Agreement’). The First Draft Real zsiate Agreement completely failed to reflect the
agreement that Geraci and Cotton had reached on November 2, 2016. Cotton called
Geraci who said it was a miscommunication between him and his attorney Gina
Austin and he prorised to have hir vewiss the First Draft Real Estate Agreement.

36. On March 2, 2017, Gerac emaded Cotion a draft Side Agreement (the
“First Drait Side Agresment”).

37. On March 5, 2017, having reviewed the First Draft Side Agreement,

Cotion ematied Gerad staling: *l see no refersnce is made to the 10% eduity position
dland; paia 311 100ks o avold our agresment completely.” Paragraph 3.11 of the
j el Dreft Side Agreement glates thet the parties have no joint venture or

partnership agreement of any Kind, in compiete contradiction of the deal reached
between the parlies. '

38. Thereafter, Cotton becaine increasingly frustrated by Geraci’s lack of

|| progress on the outstanding issues. He noted fo Geraci during a conversation that he

wouid be iooking to ge: ¢r altorney fo reviss the inaccurate drafts of the legal
agreements provided. - Gerasl zssusged Cotion by feling him it was a
misunderstanding on his atlorney's pant and ihal Gotion cuvid speak with her directly
regarding any commeris to the draite. | |

38. On Warck €, 2017, Gerac, having spoken with Cc:riu:u1 and knowing he
contemplated attending a Sﬁcial even: At wirch his attorney Gina Austin would be,
texted “Gina Austin is there she has & 80 jacket on i you want to have a
conversation with her.” |

7
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40. On March 7, 207, Secss crnailed Cotton a revised draft of the Side

Sie sgresment’). The cover email contained the

Agreement (the “Second ivalt

following language: “... he 10k & it tight be difficuit to hit until the sixth month...
can we do 5k, and on the seventh iorith stast 10k?" | |

41. The Second Draft Side Agreement co‘ntéined the following language:
"Buyer hereby agrees to pay ¢ Seiier 10% of the net revehues of Buyer's Business
after all expenses and liabilities have pean paid... Further, Buyer hereby guarantees
a profits payment of not less than $5,000 per month for the first three months the
Business is open... énd $10,000 a month for each month thereafter the Business is
operating on the Property.” | "

42, On or about March 18, 2017, having grown increasingly tired of Geraci’s
failures to respond to his requesis for substantive updates on the Critical Zoning
issue, Cotion rsached out directly 1o the Development Project Manager for the City
that i responsible for CUP appiications. Cotton discovered from the Development
Project Manager thai a CUP application had been subniitted on his Property on
Ociober 31, 2016.

a. Cotion specifically recalied that day, Ociober 31, 2016, as it was the day
that Geraci had asked Cotton to execute an Ownership Disclosure Statement
reflecting that Cotton j‘had leased the Property to an individual hamed Rebecca Bery.
Geraci told Cotton he required the OwnershipDiscibsure’Statement because:

i. As the paries did not have a final agreemeht in place at that time,
he needed it fo show other professionals invoived in the preparation of the CUP
application and the lobbying afforis to prove that he nad access to the Property; and

ii. As a sign of good-faith by Cotion as they had not reached a final
agreement and he wanted sofmething in writing to prove Coiton’s support of the CUP
application at the Property as he needed to immediéteiy spend large amounts of
cash to continue with the preparation of the CUF application and the Critical Zoning
Issue lobbying efforts. |

3
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43. | Geradi toid Tolton ol Rebeccs Zerry is very familiar with medical
coxvae anc s {nvolved in his other medical

marijuana dispenszries.

44, Cotton has never met of direcily entered into any type of agreement with
Rebecca Bermy. Inscfar as she is ‘ovelved with Cottorn, ehe has always been an
agent of Geraci and has beén eireciuaiing his plans, eithier in concert with him- or at
his direction.

45, " On March 18, 2017, Coiton, after having discovered that Geraci had

submitted & SUP appiication on the Froperty and, therefore, had been decelving him

for menths, emailed Gerac stating:

“we siarted thase negotiaiivis 4 monins age and the drafts and our
communications have not reliecled what agreed upon and are still far from
reflecting our original agreement. Here is my proposai, please have your attorney
Ging revise he Purchase Agrement and the Side Agreenient o incorporate all
e ferme we havs agreed upon ¢o (hat we can execute final versions and get this
ctosed... Please confirm by Morcay 12:00 P whether we are on the same page
and you plar (o continue with cur sgreement ... I, hopefully, we can work through
fhis, sleass ooiviin that revised o dratts that incorporate the terms fwe agreed
{o} will e provids! by Wednesday at 12:00 PM. | gromise to review and provide
comments that same day so we can execute the same or next day.”

N s

48. In response to this einzil, on the same day, Geraci texted Cotton asking
“Can we meet fomorrow{?]"

47, On Marcn 17, 2017, Cotion replied via email to Geraci's text request for
an in-person meeting stating that

“I would prefer that untii we have fngl sgresmenis iat we converse exclusively
via email. My greatest concern is that you get o denial on the CUP application
and not provite the remaining $42,000 non-nsfundabie ¢eposit. To be frank, | feel
that you are not dsaling with me v good faith, you told e repeatedly that you
could not submit a CUP applicaiicn unti! cestain zoning issues had been resolved
and that you had spent hundreds of thousands of dollars on getting them
resolved. You lied to me, | found cut vesisrday from the City of San Diego that
you subrnitted a CUP application gn Octobsr 31 2016 BEFORE we even signed
our agreement on the 2nd of Neveimnper.”

&
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48. Thereafter, communivaions hseesngly devolved between Geraci and

Cotton as Geraci refused oy oeeinr o swiuiy, 3t Cotton's repeated requests, the
originai terms of their agresinent.

49, On March 21, 2017, i Lsing appareni fo Cotton that Geraci had no
intention of confirming or honoring ine agreament they had reached on November
2nd, 2016, Cotton calied the Development Project Manager and asked her to
withdraw the CUP application pending on his Property. .

- 50, Later that day, the Development Project Manager‘\emailed Cotton stating

that she could not Withd;aw the CUP application on Cotion's Property as he
requested because Rebecca Berry is the “financial responsibie party” on the CUP
application and not Cotion.

51. Aise, on March 24, 2017, Cotton emailed Geraci jetting him know that
he had spoken with

“the Developmend Project Manager for the Cily of San Diego who is handling CUP
applications. he made it 100% clear that there are no restrictions on my property
and thet there is no recommendation that a CUP application on my property be
denied. in fact, she iold me that the application had just passed the ‘Deemed
Complete’ pnase and was entering the review process. She aiso confirmed that

the application was paid for in Oclober, before we even signed our
agreement...[tlhis is our last communication, you have failed to live up to your
agreement and have continuously fied o me and kept pushing off creating final
legal agret 1ents because you wanted {o push it off fo get a response from the
City without {aking the risk of iosing the non-refundabie deposit in the event the

CUP application is deniad. To he cisar, as of now, you have no interestin my
property...” (emphasis aaded.) .

52. After terminating his agreement with Geraci, Cotton entered into an
agreement with a third-party for the sate of the Property on the same day.
53. On March 22, 2017, Cotton was emailed the instant Complaint by

Geraci's attorney, Michael Weinsiein, ciaiming that

“[tlhe November 2, 2016, writien agreement is & valid, binding and enforceable
agreement between Lairy Geraci and [me] for the purchase and sale of the
Property according to its terms and conditions... You have been paid $10,000.00
and, in the event the condition precedent of obtaining CUP approval is satisfied,
then the remaining balance of $790,000.00 will be due to you from Lamry Geraci

10
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and you wili be ohligaiea w & vale e wLaity eraci or his assighee.”

54, Cn April 29, i1 7, :‘“"';Fﬁh:r. sraitat aiwl provided Geraci and Rebecca
Berry with drafts of his Answet w Planliffe Tompiaint and his Cross-Complaint.
Cotton noted that noiwithsiandirg Serzci’s unethical behavior that led to this
neediess dispute and the ovefw. sivisig avidence making clear Geraci’s culpability,
that he wouild like to resoive the dispute as quickiy and fairly as possible.

55. Neither Geraci or Beriy replied to Cotton’s request to setile the dispute.

56. On May 5, 2017, the Court notified Cotton that his Answer & Cross-
complaint were rejected because he submitied both pleadings in a singie document.
Realizing that some time had passed for Geraci, Geraci's attorney and Berry to
further review and think about the evidence againét them, Coiton emailed Geraci and
Beiry again seeking to reabh a settlement and “work out something reasonable.”

57. Neither Geraci nor Berry repiied to his request to settie the dispute.
Gount One
(luiet Title)
&3. setion hereby incorporaies by reference all of his allegations contained
above as if fuily set forth herein. _
59. This cause of action is directed against p!dmtlff Larry Geraci and cross
defendant Rebecca Berry. .
60. Cotton is the sole and rightful owner of record of the Property.
61. Based on the a"!ngatidns contained in Geraci's Complaint and the Lis

Pendens filed by Geraci on the Property, Geraci has made 2 claim for title to the
Property adverse ic Cotton. Furiher, Ms. Berry nas filed & CUP appiication claiming
to be the scle owner of ihe Froperty. | : ‘

B2. Cotton is entitied to an order barring and forever estopping Geraci and
Berry from having ur ciaiming any right or title to the Property.

It
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63. Cotton hereby incorporaies i::y reference all of his allegations contained
above as if fully set forth herzin.

64, This cause of action s direcied against plaintiff Larry Geraci and cross
defendant Rebecca Berry.

85. Geraci and Berfy disparaged Cotton's exclusive valid titlte by and
through the preparing, posting, nublishing, and recdrding of the documents
previously described herein, including, but not limited fo, the instant Complaint, the
Lis Pendens filed on the Property and the CUP application. -

66. Geraci Kneve tnat such documents were improper in that at the time of
the execution and deiivary of the documents, Geraci had no right, title, or interest in
the Properly. These documents were naturally and commonly to be interpreted as
denying, disparaging, and cagting douist upon Cotton's legal title to the Property. By
posting, publishing aac recording documents, Geraci's disparagement of Cotton's
legal iitie was made o e world ai large.

87. As a ditect and proximate result of Gerac¢i and Berry's conduct in
publishing these ducuments, Cottorr's title fo the Property has been disparaged and
slandered, and thers is a cloud on Cotton's titie, and Cotton has suffered and
continues io suffer damages, including, but not limited to, lost future profits, in an
amount to be preved at triai, but in an armount of rio less than $2,000,000.

68. As a further and prosimate result of Geracis conduct Cotton has
incurred expenses i ordsr o diogr doe (o e Properly. Moreover, these expenses
are continuing and Cotton will incur addifionsl charges for such purpose until the
cloud on Cotton's Hile {0 the Propeily has besn iemoved. The amounis of future
expenses are not ascartainasic at this time, but wiil be proven at trial.

69. As a furiner and proximate result of Geraci's conduct, Cotton has
suffered humiliation, maniai anguish, anxiety, depression, and emotional and
physical distress, resultinig in the loss of bieep and other injuries to his health and

iz

CPOSLCOMPLAINT




Case 3:18-cv-00325-BAS-DEB Document 34 Filed 07/16/20 PagelD.2184 Page 96 of 107

. {|well-being, and confinues f stfey suur Tten S an ongoing basis. The amount of
, || such damages shall be pru.e 4 | . |

, a. By foriuitous e Pty qualifies to apply for a CUP,
. which represents a significant wimmg oy Lotton and has the potential to be a life-
] changing opportunity for E’*{ém Unforunaley, Carac and Berry have sought to first

fraudulently deprive Cotton of the benerts thas he bargained for and to which Geraci

‘ agreed to on November 2™, 2018, and, sscond, Geraci continues to harm Cotton by
! proceeding with this action when: he absojutely knows that the evidence is
’ unequivocal and he will not prevail if this action is seen through.

’ b. Geraci's continuation «of this action causes ever increasing damage to
0 Cotton on a daily basis because, simply put, he is indescribably tormented
1 emotionailly and physicaliy as he sees & once in a lifetime opportunity, that could put
2 Whim in 2 pesition o provide for nis loved ones and suppoit him into retirement, being
. i desiroved by Cares and Berry's pread and malicicus behavior.

4 1 4t Al e times et the tadso and disparaging documents were created and
5 Egmwecﬁ oy Gerasl, Cerus! krew He docomenis were false and created and
16 1l published them with the malicious intent to injuie Gofton and deprive him of his right,
17 ltitle, and interest in the Property, and to obiain the Property for his own use by
13 Wt unlawful means.

19 71. The conduct of Geraci in publishing the documents desciibed above
20 |lwas fraudulent, oppressive, and malicious. Therefore, Cotton is entitled to an award
21 |tof punitive damages i @ amownt saificiont © punish Geraci for his malicious
22 {jconduct and to deter such Gulragecus wisconduct in the fulure.

23 - Lount Three

24 {Fraud ¢ Fravdulent Misrepresentation)

25 72. Cotion hereby incorporates by raference all of his allegations contained
26 || above as if fully set forth hersin. .
27 73. This cause of action is directed against plaintiff Larry Geraci.

28
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74, On Novemier 2, 035, Barsol regtecented to Cotton, among other
things, that: o

a. He would horar the agreement reachea on November 2™, 2016, which
included a 10% equity stake in the Business and a guaranteed n nthly equity
dlstnbutcon of $10,000 a month.

b. He would pay the balance of the non-refundable deposit as soon as
possible, but at the iatest when the alleged criical zoning issue was resolved, which,
in turn, he a!leged was a necessary prerequsS!te for submission of the CUP
application. ‘

¢. He understoed and confirmed the November 27 Agreement was not the
final agreement for the purch,ése of the Property. j

d. That he, Geraci, as an Enrolled Agent by the IRS was someone who
was held to a high degree of athical standards and could be trusted effectuate the
agreement reachsad.

78, 7 That the preparation of the CUP application would be very time
consuming and take hundreds of thousands of doliars in lobbying efforts.

76. Geraci knew that these répresentations were false because, among
other things, Geraci had aiready filed a CUP application with the City of San Diego
prior to that day. His subsequent communications via email and text messages make
clear that he continued fo represeni to Cotton that the preliminary work of preparing
the CUP application was cnderway, when, in fact, he was just stalling for time.
Presumably, to get an accepiance or deniai fromi the City and, assuming he got a
denial, to be able to deprive Tolton of the %40,000 balance due on the Non-
Refundable Deposit. o

71 Geraci interided for CoYton to rely on his representations and,
consequently, not engage in efforts {o sell his Property. |

78. Cotton did not know et Geracl's representations were faise.

79. Cotton relied on Geraci's representations.

14
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+

80. Cofton's veliance on Garadls reprassiiations were reasonable and
justified. »
B81. As a resuit oy Seracls represanieiong o Cotton, Cotton was induced

into executing the November 2nd Agreement, giving Geraci the only basis of his
Complaint and, consequently, among other unfavorable results, allowing Geraci to
unfawfully create a cloud on ﬁﬂe oi the Property. Thus, Cotton has been forced to
sell his Property at far from favorable terms. '

82. Cotton has been damaged in an amount of no less than $2,000,000.
Additioﬁal damages from potential future profit dEstr}'butions and other damages will
be proven at frial. .

83. Geraci's representations were intentional, wiliful, malicicus, outrageous,
unjustified, done in bad faitly and in conscious distegard of the rights of Cotton, with
the intent o deprive Cotion of his inferest in the Property.

&4. Tris intenvional, wiliul, malicious, outrageous and unjustified conduct
enties Colton fo an award of general, compensatory, special, exemplary and/or
puriiiive damages.

Count F¢ -

{Fraud in the inducement)

85. Cotton hereby incorporates by reference ali of his ailegations contained
above as if fuily set forth herein,

86. This cause of action is direcied against plaintiff Larry Geraci.

87. Geracl made promises to Cotton onn November 2%, 2016, promising to

effectuate the agreement reached on that day, but he did so without any intention of
performing or honciing his promises.

88. Geraci had ne inteni o pedorm the promises he made to Cotton on
November 2™ 2018 when he made them, as is dlear from his actions described
herein, that he represented he would be prepating s CUP application, when, in fact,
he had already deceivad Cotton and subinitted & CUP application.

18
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89. Geraci intendad o vssive Goiter v cirder to, among things, execute.

{lthe November 2™ Agresmier:.

90. Cotton reasonabiy reiied on Ceraci’s promises.

1. Geraci failed to perform the promises he made on November 29, 2016,
notably, his delivery of the balance of the Non-Refundabie Deposit and his promise
to treat the November 2™ Agreement as a memorialization of the $1 0,000 received
towards the Non-Refundabie Deposit and not the final legal agreement for the
purchase of the Property. |

92. Cotton has suffered and continues to suffer damages because he relied
on Geraci’s representations and promises in an amount to be determined at trial, but

{{which is no less than $2,000,000.

83. This intentional, wiliful, malicious, outrageous, and unjustified conduct
entities Cotton to ain award of general, compensatory, special, exemplary and/or
punitive damages.

Count Five
{Ersach «f Contract)

94. Cotton hereby incorporates by reference all of his allegations contained
above as if fully set forth herein.

95. This cause of action is directed against plaintiff Larry Geraci.

96. The agreement reached on November 2nd, 2016 is a valid and binding
agreement between Cotton and Geraci and the November 2/ Agreement was meant
to be the written instrument that solely memorialized the partial receipt of the Non-
Refundable Deposit and was nioi representative of the entirsty of the agreement.

97. Cotton upneid his end of the bargain, by, among other things, not selling
his Property and heiping with the preparaiion of ihe CUP appiicatior.

88. Geraci breachzd the contract by, ameﬁg other reasons, alleging the

November 2% Agreement is ithe final agreement between the parties for the

purchase of the Property.

16
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99, Cotton has suffersd znd continues to suffer damages because of
Geraci's actions that constituie = creach of cuniract in an amount to be determined
at trial, but which is noless @@ 2,200,000,

Count Six
{Breach of Oral Contract)

100. Cotton hereby incorporates by reference all of his allegations contained
above as if fully set forth herein. '

101. This cause of action is directed against plaintiff Larry Geraci.

102. The agreement reached on November 2nd, 2016 is a valid and binding
oral agreement between Cotton and Geraci. | |

103. Geraci has breached the agreement by, among other actions described
herein, alleging the wiitten November 2" Agreement is the final and entire
agreement for the Property.

104. Cotton serforried his obligations as agreed on November 2nd, 2016;
among other things, he did not sell his property and, as a consequence of Geraci's
breach of the agreement, is excused frem having done so, but, Geragci, is still liable
for the remainder of the balance due on the Non-Refundable Deposit.

105. Cofton has suffered and continues to suffer damages because of
Geraci's acticns that constitute a breach of oral contract in an amount to be
determined at trial, but which is no less than $2,000,000.

Count Seven

{Breach of Implied Contract)
106. Cotton hereby incorporates by reference ali of his allegations contained
above as if fully set forth herein.
107. This cause of action is directed against plaintiff Larry Geraci.
108. A cause of action for breacn of implied confract has the same elements
as does a cause of action for breach of contract, except that the promise is not
expressed in words but is implied frorm the promisor's conduct.

17
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109. The agreemsni reachad on Novernoet “nd, 2016 is a valid and binding
agreement between Cotlon ana Gwadi.

110. Geraci fgauauix,w nduced Coston infc executing the November 27
Agreement, which Geraci now purports is the final agreement between the parties for
the purchase of the Property. However, the emails, texts and actions taken by and
between Geraci and Cotton make indisputably clear that there was an implied
contract that is not the November 2™ Agreement.

111. Geraci has breached the impiied contract by, among other actions
described herein, alleging the November 2 Agreement is the final agreement
between the pariies for the purchase of the Property.

112. Cotton has suffered and continues to suffer damages because of
Geraci’'s actions that constitufe a breach of implied contract in an amount to be
deterinined at tiial, but which is no iess than $2,000,000.

Count Eight |
(Breach of if:e Implied Covenant of Good Faith and Fair Dealing)

113. Coiion hereby incorporates by reference all of his allegations contained
above as if fully set forth neiein.

114, This cause of action is directed against plaintiff Larry Geraci and cross
defendant Rebecca Beriy.

115. There is an implied covenant of good faith and fair deaiing in every
contract that neither party will do anything which wiil injure the right of the other to
rec ‘ve the benefiis of the agreement. |

116. Geraci bre chsa the implied cover Wt of good faith and fair dealing
when, among other actions described nereill, he alleged that the November 2m
Agreement is the final purchase agreement betwsen the parties for the Property.

117. Cotton has sufiered and continues io suffer damages because of
Geraci’s actions that constitute a breach of the implied covenant of good faith and
fair dealing.

3]
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118. This intentiona! wilifis, moliciolis, suirsgeous, and unjustified conduct

entitles Cotton to an awai o anerad, corgenaniony, special, exemplary and/or

punitive damages in an amount io ba deferminss st frial, but which is no less than
$2,000,000.

" Count Nine

{Trespass)
119. Cotten hereby incorpéraies by reference all of his allegations contained
above as if fully set forth hereirn.
120. This cause cf action is alrected against plaintiff Larry Geraci and cross
defendant Rebecca Berry. _
121. At relsvant time‘s, the Properly was owned solely by Cotion and,

currently, is stilf in his scle possession.

122. Geracl, o an agent aciting on his behall, illegally entered the subject

Property on o sbout March 27, 2017, and posted two NOTICES OF APPLICATION
o 1 Property.

123 Sevacis gitorney, Michasl Vieinstein, emailed Cotton on March 22, 2017
stating that Geraci or his agents would be placing the aforementioned Notices upon
Cotton’s property.

124. Geraci knew that he had frauduiently induced Cotton into executing the
November 2nd Agreeinent arid, consequently, he had no valid legal basis fo trespass
unto Cotion’s Property.

125. On March 21, 2017 Coiton emalied Geraci stating that he no longer had
any interests in the Property and should not frespase on his Property, yet he
contlnued to de despife heing warned not {o.

126.  Geraci's Notices of Application posied on his Property has caused and
continues to damage o Cotion because:

a. ltis a trespass upon Cotdon's Property by Ceract who has ne right to the
Property.

19
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b. The posting gives e =ppearance that Ms. Berry is the only owner of
the CUP application for the Progerly, nereby damaging Mr. Cotton's interest in the
CUP application.

¢. Cotton has ne adequate remedy at taw for the injuries currently being
suffered in that it will be impossible for Cotton tc determihe the precise amount of
damages that he will suffer if Geraci andfor his agents condtict is not restrained.

127. Cotton has suffered and continues fo suffer damages because of
Geraci's actions in an amount to be determined at trial, but which is no less than
$2,000,000.

- Count To~
{Conspiracy)

128. Cotton hereby incorporates by reference all of his allegations contained
above as if fully set forth herein.

128. This cause of action is dirscted against plaintiff Larry Geraci and cross
defendant Rebecca Berry. |

a. Geraci fraudulently induced Cotton tc execute the Ownership Disclosure
Statement on October 31st, 2016, alleging that the Ownership Disclosure Statement
was necessary becatse the parties did noi have a final agreement in place at that
time, he needed it to show other professionais involved in the preparation of the CUP
application and the lobbying efforts to prove that he, Geraci, had access to the
Property.

" b. Geraci wanted something in writing proving Cotton’s support of the CUP
application at his Praperty.

¢. The Ownership Disclosure Statement is also executed by Berry and
denotes Berry is the "TenantLessee.” Further, Berry filed a separaie document with
the City claiming she is the "Owner" of the Property.

130 Geraci represented i Cotton that Beiry could be trusted, is a trusted
employee, and is famiilar with the medical marijuana industry.

20

CrOSS-COMPLAINT




T Case 3:18-cv-00325-BAS-DEB Document 34 Filed 07/16/20 PagelD.2192 Page 104 of 107

{8

_ 131.  Cotlon has never mist or enfered iic a direct agreement with Berry,
Berry knew that she had not anieres it & lsase of any form with Cofton for the
Property and knew that she rzd n OwWiBIsHiE i zsi in the Property.

132. Upon information and belief, Berry submitted the CUP application in her
name on behaif of Geraci becauss Geraci has baen a named defendant in numerous

th

{ lawsuits brought by the City of San Diego against him for the operatibn and
‘ management of uniicensed, uniawful and illegal marijuana dispensaries. These
lawsuits would ruin Gérabi's ability to obtain 2 CUP himself.

? ‘ ’ 133. Berry knew that she was filing a document with the City of San Diego
' that contained false staiements, specifically that she was a lessee of the Property
. 0 and owner of the property.

§" : 134, Berry, at Geracl's instruction or her own désire, submitted the CUP

| 2 applization as Geraci's agent, and thereby participated in Geraci’'s scheme to deprive

i3

Coften of nis Property and s ownership interest in the CUP appiication.

Lo i e

133, Cotien s suffered and cominues to suffer damages because of Geraci
and Barrys’ aciions in an amoust 16 be determined at trial, but which is no less than
16 11$2,000,000. " .
! 17 136.  This intentional, willful, malicious, outrageous, and unjustified conduct
18 |tentites Cotton to an award of general, compensaiory, special, exemplary and/or
19 |l punitive damages. _

20 : " Cou=*11

21 {Uanjunctive Redief

22 137. Cotton hereby incorporates by reference ali of his allegations contained
s 23 {{above as if fully set forth heisin. |

24 138. This cause of action iz girecied against plaintiff Larry Geraci and cross

25 [| defendant Rebecca Beiry.
| 26 139. . Geraci and Bery have soniihusd 1o aci as owners or parties of interest
“— 4 |lin the Property, even though both parties know they have no interest in the Property.
28 -

A
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|l 140.  These actions, inciuging appiying for the CUP without making clear
Cotton’s ownership interest inn the SUP apgiication, *Zres'passing on the Property to
post notices, and filing the is pendens, has causad Cotton to lose and. continue to
lose profits, the benefits of his bargain and the Property if their actions are permitted
to continue. ' \

141, Defendant Cotton does not have a plain, speedy, and adequate remedy
in the ordinary course of law as the CUP appiication is currently under review before
the City. -

 PRAYER "R RELIEF
WHEREFORE, Cotton prays for relief as follows:
1. That the Court order the Lis Pendens on the Property be released;
2. That the Court order, by way of declaratory relief, that there is no purchase
agreement batween the pasties and that Cotton and his successors-in-interest
are the owners of the Property,

"7 Ml 3 That the Court order that Geraci and Berry have no interest in the CUP
15

zpplication;
16 4. That Coiton be awarded damages in the amount of $2,000,000;
17 5. That Cotton be awarded damages for a loss of profits and other damages in
18 an amount to be proven at triai; and

19 11 6. That other relief is awarded &s the Court determines is in the interest of justice.
20

21 || Dated: May 12, 2017.

22

23

24

25

26

27

28
22
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- ‘  Exhibit 1

11/2/16 Emai' from Geraci t¢ Cotton acknowledging additional terms
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