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UNITED STATES DISTRICT COURT 

SOUTHER.11\J DISTRICT OF CALIFORNIA 

10 

11 

12 

13 

14 

15 

16 

17 

ARRYL COTTON, 

Plaintiffs, 

) 
) 
) 

vs . ) 

ARRY GERACI, an individual; ~ 
EBECCA BERRY a/k/a REBECCA ANN) 
ERRY RUNYAN, an individual; 
ICHAEL R. WEINSTEIN, an individual; ) 

COTT TOOTHACRE, an individual; ) 
ERRIS & BRITTON APC, a California ) 
o~oration; GINA M_. AUSTIN, an 
nd1viduat AUSTIN LEGAL GROUP APC,) 18 California corporation, SEAN MILLER, ) 
n individual FINACH THORTON & ) 19 AIRD, a limited liability partnership, ) 
AVID DEMIAN, an inaividual, ADAM . 20 

TT, an individual; and DOES 1 through ) 
21 

22 

23 

24 

25 

26 

27 

28 

0, inciusive, ) 

!---------------) 

Case No. 3:18-cv-00325-BAS-DEB 

REQUEST FOR JUDICIAL NOTICE 

Hearing Date: July 27,2020 
Time: NA 
Judge: Hon. Cynthia Ann Basham 
Courtroom: 

-· ... 
I ,, -

-L --

. . · -.. 
·.· ' , . . 

7/16/20

s/ Julieo

NUNC PRO TUNC
7/14/20
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Plaintiff Cotton hereby requests that this Court take judicial notice of the documents 

described below and the copies thereof attached hereto in support of his Opposition to 

Motion Defendant Gina Austin's Motion to Dismiss 

The documents listed below and attached hereto as RJN Exhibits Nos. 1-10 

conformed copies of pleadings, transcripts, or other papers filed in Geraci v. Cotton, et 

al., San Diego Superior Court Case No. 37-2017-10073-CU-BC-CTL ("Cotton I ") and 

other cases named herein which are currently pending in and/or were previously 

adjudicated by the San Diego County Superior Court. This Court may properly take 

judicial notice of these exhibits pursuant to Federal Rules of Evidence, Rule 201. 

RJN DOCUMENT TITLE/DESCRIPTION 
NO. 

1 Stipulation for Entry of Final Judgment and Permanent Injunction; Judgment 
Thereon [CCP § 664.6] filed and entered on June 17, 2014 in case entitled City 
of San Diego v. CCSquared Wellness Cooperative, et al., San Diego Superior 
Court Case No. 37-2015-00004430-CU-MC-CTLReporter's 

2 Supplemental Declaration of Gina M. Austin for September 7, 2018 Hearing 
filed on September 4, 2018 in the case entitled Razuki v. Malan, et. al., San 
Diego County Superior Court Case No. 37-2018-00034229-CU-BC-CTL 

3 Declaration of Larry Geraci in Opposition to Defendant Darryl Cotton's Motion 
to Expunge Lis Pendens filed in Cotton I on April 10, 2018 

4 Cotton I Trial Exhibit 35 - Email from Gina Austin to Abhay Schweitzer on 
October 27, 2016 at 4:57 p.m. 

5 Cotton /Trial Exhibit 35-004 - City of San Diego Department of Development 
Services Form DS-3032 ---General Application for Conditional Use Permit 
(CUP) of 6176 Federal Boulevard, San Diego, CA, Project No. 520606 executed 
on October 31, 2016 by Rebecca Berry as President 

2 

REQUEST FOR JUDICIAL NOTICE IN SUPPORT OF PLAINTIFFS' 
OPPOSITION TO DEFENDANT GINA AUSTIN'S MOTION TO DISMISS 
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RJN 
NO. 

DOCUl\tIENT TITLE/DESCRIPTION 

------------·--•---------------------i 

6 Cotton I Trial Exhibit 30-001 - City of San Diego Department of Development 
Services Form DS-318 - Ownership Disclosure Statement for CUP Application 
of 6176 Federal Boulevard, San Diego, CA, Project No. 520606 executed on 
October 31, 2016 by Rebecca Berry as President 

7 Reporter's Transcript of Proceedings [at Trial] July 8, 2019 in Cotton I, Excerpt 
of Testimony of Rebecca Berry. 

8 Reporter's Transcript of Proceedings [at Trial] July 8, 2019 in Cotton I, Excerpt 
of Testimony of Gina Austin. 

9 Reporter's Transcript of Proceedings [Geraci's Demurrer] November 3, 2017. 

10 Copy of First Amended Complaint Cotton I, ROA 19. _____ .....__, _____ ~,------·---·-------------------' 

16 Dated: July 13 , 2020 
17 

DARRYL COTTON 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

By _____________ _ 

Plaintiff In Propria Persona, 

3 

REQUEST FOR JUDICIAL NOTICE IN SUPPORT OF PLAINTIFFS' 
OPPOSITION TO DEFENDANT GINA AUSTIN'S MOTION TO DISMISS 
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E I L c 0 
C'llll1I of !he supe,tor court 

... JUN 1 7 2015 

F I L 
Cleric ot Iha E D 80Per/orc ou,r 

JUN 17 2D15 
By; H. CHAVAR 

~ i 5 JUN 1 i Npfef ~'Y/ 

SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SAN DIEGO 

10 CITY OF SAN DIEGO, a municipal 
corporation, 

11 

12 

13 
v. 

Plaintiff, 

Case No. 37-2015-00004430-CU-MC-CTL 

STIPULATION FOR ENTRY OF FINAL 
JUDGMENT AND PERMANENT 
INJUNCTION; JUDGMENT THEREON 
[CCP § 664.6] 

CCSQUARED WELLNESS COOPERATIVE, IMAGED FILE 
14 a California corporation; 

BRENT MESNICK, an individual; 
15 JL INTIIA STREET, LP, formerly known as JL 

INDIA STREET, LLC; 
16 JEFFREY KACHA, an individual; and 

DOES 1 through 50, inclusive, 
17 

18 

19 

20 

Defendants. 

1. Plaintiff: City of San Diego, a municipal corporation, appearing by and through its 

21 attorneys, Jan I. Goldsmith, City Attorney, and Marsha Kerr, Deputy City Attorney; and 

22 Defendants, JL INDIA STREET, LP, formerly known as JL INDIA STREET, LLC; JEFFREY 

23 KA CHA; and LAWRENCE E. GERACI, aka LARRY GERACI (Doe 1) ( collectively, 

24 "Defendants"), appearing by and through their attorney, Joseph Carmellino, Esq., enter into the 

25 following Stipulation for Entry of Final Judgment (Stipulation) in full and final settlement of the 

26 above-captioned case without trial or adjudication of any issue of fact or law, and agree that a 

27 final judgment maybe so entered. 

28 I I I 

L:\CEUICAS£.2N\I 802.rnk\Ple:ulinsslstip pro;,c:ny o-..~dou 1 

STIPULATION FOR ENTRY OF FINAL JUDGMENT AND PERMANENT INJUNCTION 
0 6 
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1 2. The parties to this Stipulation are parties in two civil actions pending in the Superior 

2 Court of the State of California for the County of San Diego. It is the intention of the parties that 

3 the terms of this Stipulation constitute a global settlement of the following cases: 

4 a. City of San Diego v. CCSquared Wellness Cooperative, et al., Case No. 37-2015-

5 00004430-CU-MC-CTL. 

6 b. City of San Diego v. LlvlJ 3511
' Street Property LP, et al., Case No. 37-2015-

7 000000972. 

8 3. The parties wish to avoid the burden and expense of further litigation and accordingly 

9 have determined to compromise and settle their differences in accordance with the provisions of · 

10 this Stipulation. Neither this Stipulation nor any of the statements or provisions contained herein 

11 shall be deemed to constitute an admission or an adjudication of any of the allegations of the 

12 Complaint. The parties to this Stipulation agree to resolve this action in its entirety as to them and 

13 only them by mutually consenting to the entry of this Stipulation in its Entirety and Permanent 

14 Injunction by the Superior Court. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

4. The address where the Defendants were maintaining a marijuana dispensary business 

at all times relevant to this action is 3505 Fifth Avenue, San Diego, also identified as Assessor's 

Parcel Number 452-407-17-00 (PROPERTY). The PROPERTY is currently owned by JL INDIA 

STREET, LP, formerly known as JL INDIA STREET, LLC. 

5. The legal description of the PROPERTY is: 

Lot 3 in block 45 ofloma grande, in the city of San Diego, County of San 
Diego, State of California, according to Map thereof No. 692, filed in the 
Office of the County Recorder of San Diego County, November 23, 1891. 

6. This action is brought under California law and this Court has jurisdiction over the 

subject matter, the PROPERTY, and each of the parties to this Stipulation. 

INJUNCTION 

7. The provisions of this Stipulation are applicable to Defendants, their successors and 

assigns, agents, officers, employees, representatives, and tenants, and all persons, corporations or 

other entities acting by, through, under or on behalf of Defendants, and all persons acting in 

concert with or participating with Defendants with actual or constructive knowledge of this 

L:\CEUICASE.ZN'.IS02.ml:\Plwings~tip pn,pcny owoas.doex 2 
STIPULATION FOR ENTRY OF FINAL JUDGMENT AND PERMANENT INJUNCTION 
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1 Stipulation and Injunction. Effective ii'.mnediately upon the date of entry of this Stipulation, 

2 Defendants and all persons mentioned above are hereby enjoined and restrained pursuant to San 

3 Diego Municipal Code (SDMC) sections 12.0202 and 121.0311, California Code of Civil 

4 Procedure section 526, and under the Court's inherent equity powers, from engaging in or 

5 performing, directly or indirectly, any of the following acts: 

6 Keeping, maintaining, operating or allowing any commercial, retail, collective, 

7 cooperative or group establishment for the growth, storage, sale or distribution of marijuana, 

8 including, but not limited to, any marijuana dispensary, collective or cooperative organized 

9 anywhere in the City of San Diego without first obtaining a Conditional Use Permit pursuant to 

10 the San Diego Municipal Code. 

11 

12 

13 

COMPLIANCE MEASURES 

DEFENDANTS agree to do the following at the PROPERTY: 

8. Immediately cease maintaining, operating, or allowing any commercial, retail, 

14 collective, cooperative, or group establishment for the growth, storage, sale, or distribution of 

15 marijuana, including but not limited to any marijuana dispensary, collective, or cooperative 

16 organized pursuant to the California Health and Safety Code. 

17 9. The Parties acknowledge that where local zoning ordinances allow the operation of a 

18 marijuana dispensary, collective or cooperative as a permitted use in the City of San Diego, then 

19 Defendants will be allowed to operate or maintain a marijuana dispensary, collective or 

20 cooperative in the City of San Diego as authorized under the law after Defendants provide the 

21 following to Plaintiff in writing: 

22 a. Proof that the business location is in compliance with the ordinance; and 

23 b. Proof that any required permits or licenses 10 operate a marijuana dispensary, 

24 collective or cooperative have been obtained from the City of San Diego as 

25 required by the SDMC. 

26 10. Within 24 hours from the date of signing this Stipulation, remove all signage from 

27 the exterior of the premises advertising a marijuana dispensary, including but not limited to, 

28 signage advertising CCSquared Wellness Cooperative or CCSquared Storefront. 

L:\CEU\CASE.ZN'.l !02.mk\Ple>dingslstip propeny owncrs.docx 3 

STIPULATION FOR ENTRY OF FINAL JUDGMENT AND PERMANENT INJUNCTION 
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1 11. No later than 48 hours from signing this Stipulation cease advertising on the 

2 internet, magazines or through any other medium the existence of CCSquared Wellness 

3 Cooperative or CCSquared Storefront at the PROPERTY. 

4 12. No later than 48 hours from signing this Stipulation remove all fixtures, items and 

5 property associated with a marijuana dispensary business from the PROPER TY. 

6 13. Within one week of signing this Stipulation, Defendant will contact City zoning 

7 investigator Leslie Sennett at 619-236-6880 to schedule an inspection of the PROPERTY. 

8 

9 

MONETARY RELIEF 

14. Defendants, jointly and severally, shall pay Plaintiff City of San Diego, for 

10 Development Services Department, Code Enforcement Section's investigative costs, the amount 

11 of$2,438.03. All other attorney fees and costs expended by the parties in the above-captioned 

12 case are waived by the parties. The parties agree that payment in full of the monetary amount 

13 referenced as investigative costs is applicable to and satisfies payment of investigative costs for 

14 both cases referenced in paragraph 2 above. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

15. Defendants shall jointly and severally pay to Plaintiff City of San Diego civil penalties 

in the amount of$75,000, pursuant to SDMC section 12.0202(b) in full satisfaction of all claims 

against Defendants arising from any of the past violations alleged by Plaintiff in this action. 

$37,500 of these penalties is immediately suspended. Payment in the amount of $37,500 in 

civil penalties plus $2438.03 in investigative costs referenced in paragraph 14, totaling 

$39,938.03, shall be made in 24 monthly installments of $1,664.09 each beginning on or before 

June 5, 2015, and continuing on the fifth of each successive month until paid in full . Receipt of 

Defendants' initial monthly payment of $1,664.09 on June 4, 2015 is acknowledged. The parties 

agree that payment in full of the monetary amounts referenced as civil penalties is applicable to 

and satisfies payment of civil penalties for both of the cases referenced in paragraph 2 above. All 

payments shall be made in the form of a certified check payable to the "City of San Diego," and 

shall be mailed or personally delivered to the Office of the City Attorney, 1200 Third Avenue, 

Suite 700, San Diego, CA 92101, Attention: Marsha B. Kerr. 

28 / / / 

L:\CEUICASE.ZN'.1802.mkiPleadings\1lip propaly owners.doc.Stipulation 4 

STIPULATION FOR ENTRY OF FINAL JUDGMENT AND PERMANENT INJUNCTION 
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1 16. The suspended penaltie:> shall only be irnposed if Defendants fail to comply with the 

2 terms of this Stipulation. Plaintiff City of San Diego agrees to notify Defendants in writing if 

3 imposition of the penalties will be sought by Plaintiff and on what basis. 

4 

5 

ENFORCEMENT OF JUDGMENT 

17. In the event of default by Defendants as to any amount due under this Stipulation, the 

6 entire amount due shall be deemed inunediately due and payable as penalties to the City of San 

7 Diego, and Plaintiff shall be entitled to pursue any and all remedies provided by law for the 

8 enforcement of this Stipulation. Further, any amount in default shall bear interest at the prevailing 

9 legal rate from the date of default until paid in full. Service by mail shall constitute sufficient 

10 notice for all purposes. 

11 18. Nothing in this Stipulation shall prevent any party from pursuing any remedies as 

12 provided by law to subsequently enforce this Stipulation or the provisions of the SDMC, 

13 including C!iminal prosecution and civil penaities that may be authorized by the court according 

14 to the SDMC at a cumulative rate of up to $2,500 per day per violation occurring after the 

15 execution of this Stipulation. 

16 19. Defendants agree that any act, intentional act, omission or failure by their contractors, 

17 successors, assigns, partners, members, agents, employees or representatives on behalf of 

18 Defendants to comply with the requirements set forth in Paragraphs 7-15 above will be deemed to 

19 be the act, omission, or failure of Defendants and shall not constitute a defense to a failure to 

20 comply with any part of this Stipulation. Further, should any dispute arise between any 

21 contractor, successor, assign, partner, member, agent, employee or representative of Defendants 

22 for any reason, Defendants agree that such dispute shall not constitute a defense to any failure to 

23 comply with any part of this Stipulation, nor justify a delay in executing its requirements. 

RETENTION OF JURISDICTION 24 

25 20. The Court will retain jurisdiction for the purpose of enabling any of the parties to 

26 this Stipulation to apply to this Court at any time for such order or directions that may be 

27 necessary or appropriate for the construction, operation or modification of the Stipulation, or for 

28 the enforcement or compliance therewith, pursuant to Code of Civil Procedure 664.6. 

L:\CEUICASEZN'.1802.mk\l'le>c!inss\stip propcny owners.doc. 5 
STIPULATION FOR ENTRY OF FINAL JUDGMENT AND PERMANENT INJUNCTION 
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RFCORuATlON OF JUDGMENT 

2l. This Stipulation shal! :H)! b:: recorded unless there is an imcured brcilch of !he temis 

1 herein, ;n \vb ich insl.ancc: ;: ccrti ,1c:d copy or ihis Stipulation aml Judgment imiy b...: rccordcd in the 

Office or the San Diego County Recorder pmsuani to ths: lcg,d dcscriprio11 of th-:! PROPERTY. 

I<NO\VLEDGE. A:'\D F.i\1TRY OF ,HJDGMEYl' 

22. By sign ing this S,ipuiation, Defendants admit persona! knowledge of the terms set 

fonh herein. Service by regular mail sha!l constitulc sufficicm notic<: for all purposes. 

23. The clerk is ordered Lo immediately cn!cr this Stipulation. 

lTISSo.· STIP~--' L.ATED . . · 

ll,i1ed:_1~-J_l __ .2015 

, ::Ol 5 

Dated: _t.: __ ({._, _. _____ , 2015 

, t : { f,, 

JAN L GOLDSrvl1TH , City Attorney 

By¾IL l}}¼,c 
Mnr:,ha B. Kerr 
Deputy City Altorm~y 

A!torncvs for PlaintifC 

STIPULATION FOR ENTRY Of PIN!\L JUDGMENT AND PER>.·IAN:ENT !NJUNCT!ON 
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-
Dated: 

~ BytPTosph S~ 
Attorney for Defendants Jeffrey K.acha and 
JL India Street LP, formerly known as JL 
India Street. LLC 

JUDGMENT 

Upon the stipulation of the parties hereto and upon their agreement to entry of this 

Stipulation without trial or adjudication of any iss~.l,.1.1...~_t._jH 

appearing therefor, IT IS SO ORDERE 

Dated: b,; /1 ..... ){ JOHNS. MEYER ---

STIPULATION FOR ENTRY OF FINAL JUDGMENT AND PERMANENT INJUNCTION 
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ina M. Austin (SBN 246833) 
E-mail: gaustin@austinlegalgroup.cu1n 

2 rramara M. Leetham (SBN 234419) 
E-mail: tamara@austinlegalgroup.com 

3 USTIN LEGAL GROUP, .APC 
3990 Old Town Ave, Ste A-112 

4 San Diego, CA 92110 
Phone: (619) 924-9600 

5 Facsimile: (619) 881-0045 

6 ttomeys for Defendants 
Ninus Malan 

7 

ELECTROHICALL Y FILED 
Sl1perior Court of California. 

County of San Diego 

09/04/2018 at 05 :46:00 Plvl 
Clerk of the Superior Court 
By E- Filing.Deputy Cieri< 

8 

9 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 
COUNTY OF SAN DIEGO- CENTRAL DMSION 

lO 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

SALAM RAZUKI, an individual, CASE NO. 37-2018-00034229-CU-BC-CTL 

Plaintiff, SUPPLEMENTAL DECLARATION OF 
GINA M. AUSTIN FOR SEPTEMBER 7, 

vs. 2018 HEARING 

NINUS MALAN, an individual; CHRIS [Imaged File] 
HAKIM, ar. individual; MONARCH 
MANAGEMENT CONSULTING, INC., a j 
CalifowJa corpornt.cn: SAN DIEGO , 
lJNfrED HOLDINGS GROUP, LLC, a 
California .limited liability company; FLIP 
MANAGEMENT, LLC, a California 
limited liability company; ROSELLE 
PROPERTIES, LLC, a California limited 
liability company; BALBOA A VE 
COOP ERA TNE, a California nonprofit 
mutual benefit corporation; CALIFORNIA 
CANNABIS GROUP, a California 
nonprofit mutual benefit corporation; 
DEVILISH DELIGHTS, INC. a California 
nonprofit mutual benefit corporation; ::md 
DOES 1-100, inclusive; 

Defendants. 

SUPP. DECL. OF GINA M. AUSTIN ISO 09-07-18 HEARING 
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I, Gina M. Austin, declare: 

l. I am attomey a<lmi,tcd to prnctice before this Court and all California courts and1 

3 along with Tamara M. Leetham, represent defendant Ninus Malan ("Malan") in this matter. I 

4 make this supplemental declaration in support ofMalan's application to vacate order appointing 

5 receive.r. Unless otherwise stated, an facts testified to are within my personal knowledge and, if 

6 called a'i a witness. I would and oould competently testify to them. 

7 2. I am an expert in cannabis licensing and entitlement at the state and local levels 

8 and regularly speak on the topic across the nation. 

9 3. My firm also perfonns additional legal services for these defendants to include 

l O corporate transactions and structuring, land use entitlements and regulations related to cannabis, 

11 and state compliance related to cannabis. 

12 4. The purpose of this decla.mtio.n is to provide additional information related to the 

events that have transpired since the last hearing on August 20, 2018. A1l of the facts previously 

testified to in my declaration of June 30, 2018 and August 20, 2018 remain true and accurate. 

5. I spoke 'With Mr, Essary immediately after the hearing in tbis matter on August 20, 

2018 and suggested that an independent cannabis expert not affiliated with either the plaintiff or 

defendant would be a better solution in order to avoid an actual or apparent conflict of interest by 

Mr. Lachant. I infonne<l Mr. Essary that while I could provide any cannabis licensing 

19 information he required, both sides would probably appreciate an independent third party. I 

20 recommended Pamela Epstein ofGteenwise Consulting. 

21 6. Both Ninus Malan and Pamela Epstein info1med me on August 27, 2018 that Mr. 

22 Essary was going to contimre ro use Mr. Lachant despite our objections. On August 27, 20181 

23 followed up with an email to Mr. Essary that we oppose the use of Mr. Lachant given the fact that 

24 Mr. Lachant is a partner with Nelson HarcHman and counsel for plaintiff-inMintervention. A true 

25 and correct copy of the email is attached hereto as Exhibit A. 

26 7. There is no need for Mr. Essary to manage or control any part of state applica'tion 

27 process. The only fee associated with the Balboa Dispensary state license will not occur until the 

28 annual license is issued. Based upon expected revenues of $2.5 to $7.5 the fee to the Bureau of 

SUJ>P. DECL. OF GINA M. AUSTIN ISO 09-07-18 HEARING 
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Cannabis Control v.rill be $64,0;')(;. long~:, Nimi:s Malan and .Balboa Ave Cooperative are the 

2 identified 'owners" and applicants for th¢ state licensing for the Balboa Dispensary there is no 

3 need to change any infonnation at the, ::.rate level. However, if a consultant is needed l am willing 

4 to provide the necessary assistance. 

5 8. IfMr. Ess.ary remains the receiver he would be deemed an "owner" of the Balboa 

6 Dispensary and an additional application would ne.e<l to be filed pursuant to Section 5024 (c) of 

7 Title 16 Division 42 of the Califomia Code of Regulations. This additional application would 

8 unnecessarily increase expenses for the Balboa Dispensary as the application would need to be 

9 submitted anew with the receiver as an "owner" and then again once the litigation is complete. It 

10 will also cause a delay that could potentially prevent the Balboa Dispensary from operating in 

1 I 2019 if the annual application is not approved. If SB 1459 is signed by the governor ( allowing 

12 for provisional licenses for those who hold temporary licenses) the change of ownership may also 

l3 

14 

15 

16 

17 

18 

affi.!ct the ability of Balboa Ave Cooperative to obta,in a provision license. 

9. Tr.tre is no :nee<l for Mr. Essary to manage or control eny part of state application 

pmoess for the distribution or m2.nu.fact11ring license at the Mira Este property. The only fee 

associated with the Mira Este state licenses will n.ot occur until 'the annual. licenses are issued. 

The fees will be $7,500 to California Department of Public Health for manufacturing so long as 

revenue is not over $500,000 and Sl,200 for distribution so long as annual revenue is not over 

19 $3,000,000 for manufacturing. As tong as Ninus Malan, Chis Hakim and California Cannabis 

20 Group are the identified "owners" and appli.cants for the state licensing for the Mira Este property 

21 there is no need to change any infonnatfon at t1e state level. However, if a consultant is needed I 

22 am willing to provide the ne,cessary assistance. 

23 10. If Mr, Es:-m.ry remains the receiver he would be deemed an "owner" and additional 

24 filing requirements must be met for both the distribution and m&·iufacturing applications. 

25 i 1. Du1ing the time that SoCal was operating the Balboa Dispensary they were using a 

26 point of sale system called Treez. The City of San Diego through its contractor MOO is in the 

27 middle ofa tax and compliance audit of the Balboa dispensary. I have been working with MGO 

28 to determine what information is required to be provided and have <.\greed on what is to be 

SUPP. DECL. OP GfNA M. AUSTIN 1SO 09-07-18 HEARING 
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produced. On Au~'t 24, 2018 I re..":eiveci the sg1es report from Treez for the sales occurring 

during January through March 2018 while SoCal was operating the dispensary. A true and 

correct copy of the email is attached hereto as Exhibit B. I did not attach the excel spread sheets 

as they are over 1000 pages. 

12. I immediatdy forwarded this infonnation to MGO for their review. Mr. Grigor 

Gevorgyan of MGO informed me that there is a discrepancy between the tax form that was filed 

by Mr. Essary and the sales data reported on the spreadsheets of approximately $100,000. A true 

and correct copy of the email from Mr. Gevorgyan is attached hereto as Exhibit C. 

13. I informed Mr. Essary ofthe discrepancy. On August 27, 2018 .Mr. Essary sent an 

email stating that he would have to contact Mr. Yaeger to determine why there is a discrepancy. 

As of the drafting of this dec.laration MGO has not received a response from Mr. Yaeger or Mr. 

Essary as to the basis for the discrepancy. A true and correct copy ofMGO's request for 

clarification is attached hereto as Exhibit D. 

14. On August 15, 2018, I was attending the hearing for the Conditional Use Permit 

for a ma.rijuana production facility located on 8859 Balboa Ave, Suites A·E. San Diego United 

Holdings, LLC is the applicant. The application was approved and was not appealed. The permit 

will be recorded by the City of San Diego within the next 10 business days. Tue temporary and 

annual state application for this location must be prepared. The expense for the application 

process is $25,000. This expense will be covered by the operating group that San Diego United 

Holdings contracts with to conduct operations at this facility. It is critical that the operating entity 

be secured as quickly as possible to allow for the timely filing of a state application. All of the 

potential operating entities that we have had conversations with will not enter into an agreement 

so long as there is a receiver in control. 

15. ..A..n application for a Conditional Use Permit by Mira Este Properties, LLC for a 

marijuana production facility located at 9212 Mira Este Court is set to go before the Hearing 

Officer on October 3, 2018.. .It is highly likely that the pennit will be appealed to the Planning 

Commission because the City will only be issuing 40 licenses and approximately half will have 

been issued by this time. It is my opinion that successful approval of this application is 
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contingent on our office attending the hearing. 

I declare under penalty of µerj'Jry under California state law that the foregoing is true and 

correct. Executed in San Diego, Caiiforoia on September 4, 2018. 
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FERRIS & BRITTON 
A Professional Corporation 
Michael R. Weinstein (SBN l 06464) 
Scott H. Toothacre (SBN 146530) 

50 I West Broadway, Suite 1450 
San Diego, California 92101 
Telephone: (619) 233-3 131 
Fax: (619)232-9316 
mweinstein@ferrisbritton.com 
stoothacre@ferrisbritton.com 

Attorneys for Plaintiff/Cross-Defendant LARRY GERACI and 
Cross-Defendant REBECCA BERRY 

ELECTROHIC.ALL Y FILED 
Superior Court of California, 

County of San Diego 

04110/2018 at 11 : 10 :00 .MIil 

Clerk of the Superior Court 
By Katelin O' Keefe , Deputy Clerk 

SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SAN DIEGO, CENTRAL DIVISION 

IO LARRY GERACI, an individual, Case No. 37-2017-000 I 0073-CU-BC-CTL 

11 

12 

13 

14 

15 

16 

17 
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21 

22 

Plaintiff, 

V. 

DARRYL COTTON, an individual; and 
DOES l through l 0, incl usive. 

Defendants. 

DARRYL COTTOi\: , a:1 individual, 

Cross-Complainant, 

V. 

LARRY GERACI, an individual, REBECCA 
BERRY, an individual, and DOES l 
THROUGH I 0, INCLUSIVE, 

Cross-Defendants. 

Judge: 
Dept.: 

Hon. Joel R. Wohlfeil 
C-73 

DECLARATION OF LARRY GERACI IN 
OPPOSITION TO DEFENDANT DARRYL 
COTTON'S MOTION TO EXPUNGE LIS 
PENDENS 

[IMAGED FILE1 

Hearing Date: 
Hearing Time: 

Filed: 
Trial Date: 

April 13, 2018 
9:00 a.m. 

March 2 I , 2017 
May l I, 2018 

23 J, Larry Geraci, declare: 

24 l. I am an adult individual residing in the County of San Diego, State of California, and J 

25 am one of the real parties in in terest i:1 this action. i have personal knowledge of the foregoing facts 

26 and if called as a witness could and wou!d so testi fy. 

27 2. In approximately September of 20 ) 5, T began lining up a team to assist in my efforts to 

28 develop and operate a Medical Marijuana Consumer Cooperative (MMCC) business (aka a medical 
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marijuana dispensary) in San Diego County. Ar rhe time, [ had not yet identified a property for the 

2 MMCC business. r hired a consultant, Neai Dutta of Apollo Realty, to help locate and identify 

3 potential property sites for the business. f hired a design professional, Abhay Schweitzer of TECHNE. 

4 I hired a public affairs and pubiic relations consultant with experience in the industry, Jim Bartell of 

5 Bartell & Associates. 1n addition, l hired a lctnd use attorney, Gina Austin of Austin Legal Group. 

6 3. The search to identify potential locations for the business took some time, as there are a 

7 number of requirements that had to be met. For example: a) only four (4) MMCCs are allowed in a 

8 City Council District; b) MMCCs are not allowed within 1,000 feet of public parks, churches, child 

9 care centers, playgrounds, City libraries, minor-oriented facilities, other MMCCs, residential facilities, 

IO or schools; c) MMCCs are not allowed withir: I 00 feet of a residential zone; and d) the zoning had to be 

11 proper as MMCC's are allowed only in cettain zones. In approximately June 2016, Neal Dutta 

12 identified to me real property owned by Darryl Cotton located at 6176 Federal Blvd., City of San 

l 3 Diego, San Diego County, California, Assesso r' s Parcel No . 543-020-02-00 (the "Property") as a 

! 4 potential s;te for acquisition and development for use and operation as a MMCC. And in 

15 approximately mid--July 2016 Mr. Dutta put me in contact with Mr. Cotton and 1 expressed my interest 

16 to Mr. Cotton in acquiring his Property if our fu rther investigation satisfied us that the Property might 

17 meet the requirements for an MMCC site. 

18 4. For several months after the initial contact, my consultant, Jim Baitell , investigated 

19 issues related to whether the location might meet the requirements for an MMCC site, includi11g zoning 

20 issues and issues related to meeting the required distances from certain types of facilities and residential 

21 areas. For example, the City had pians for street widening in the area that potentially impacted the 

22 ability of the Property to meet the required distaiv;es. Although none of these issues were resolved to a 

23 certainty, I determined that 1 was still interested in acquiring the Property. 

24 5. Thereafter f approached Mr. Corron to discuss the possibility of my purchase of the 

25 Property. Specifically, l was interested in purchasing the Property from Mr. Cotton contingent upon 

26 my obtaining approval of a Conditional Use Permit ("CUP") for use as a MMCC. As the purchaser, T 

27 was willing to bear the substantial expense of applying for and obtaining CUP approval and understood 

28 that if I did not obtain CUP approval then I would not close the purchase and I would lose my 

2 
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investment. I was willing to pay a price t(;r the Propcri:y based on what I anticipated it might be worth 

if I obtained CUP approval. Mi. Cotton told me tha t he wa,:; willi ng to make the purchase and sale 

conditional upon CUP approval because if the condition was satisfied he would be receiving a much 

higher price than the Property would be worth in the absence of its approval for use as a medical 

marijuana dispensary. We agreed on ?. down payment of $10,000.00 and a purchase price of 

$800,000.00. On November 2, 2016, }If r. Cotton and l executed a written purchase and sale agreement 

for my purchase of the Property from him on the terms and conditions stated in the agreement 

(hereafter the "Nov 2nd Written Agreement"). A true and correct copy of the Nov 2nd Written 

Agreement, which was executed before a notary, is atta<..:hed as Exhibit 2 to Defendant and Cross­

Defendant, Larry Geraci's Notice of Lodgment in Support of Opposition to Motion to Expunge Lis 

Pendens (hereafter the "Geraci NOL''). 1 tendered the $10,000 deposit to Mr. Cotton as acknowledged 

in the Nov 2nd Written Agreement. 

6. 1n paragrnpii 5 of his supportins: d,.:claration, Darryi Cotton states: 

"On t~cvcrnbcr 2, 2016, Geraci m1d J met at Geraci's office to negotiate the final 

tf.:rms of th~ sale cf the Propeity. At the meeting. we reached an oral agreement 

oc the mat;;:riai terms for the sale of the Prope1ty (the: "November Agreement"). 

The November Agreement consisted of the following: If the CUP was approved, 

then Geraci would, inter alia, provide rne: (i) a total purchase price of $800,000; 

(ii) a I 0% equi ty stake in the MO; and (iii) a minimum monthly equity 

distribution of $ l 0,000. ff the CUP \-Vas denied, I would keep an agreed upon 

$50,000 non-refundabie deposit ("NRD") and the transaction would not close. In 

other words, the i!;suanc:: :A a CUP at 1he Property was a condition precedent for 

closing on the s:-Je of the Property and, if ihe CUP was denied, l would keep my 

Prcpecty and the $50,000 NRD." 

Darryl Cotton and I di_d meet at my offr:e on November 2, 2016, to negotiate the final terms of 

the sale of the Prope1ty and we reached a.n aw·eemenr on the fina l terms of the sale of the Property. 

That agreement was not oral. We put our agreement in \.Vriring :n a simple and straightforward written 

3 
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agreement that we both signed before d n 1tmy. (See paragraph 5, supra, Nov 2nd Written Agreement, 

Exhibit 2 to Geraci N OL.) The w ritten agreement states in its entirety: 

11/0212016 

Agreement between Larry Geraci or assignee and Darryl Cotton: 

Darryl Cotton ha§ agreed to sell the property located at 6176 Federal Blvd., 
CA for a sum of $800,00u to Larry Geraci or assignee on the approval of a 
Marijuana Dispt;nsary. (CUP for a dispensary.) 

Ten Thousand dollars (cash) has been given in good faith earnest money to 
be applied to the sales price of$800,000.00 and to remain in effect until the 
license is approved . . Darryl Cotton has agreed to not enter into any other 
contacts [sic] on this property. 

Isl Isl 
Larry-G=-e-ra_c....,,i ___ _ Darry-=-l~C~o-t-to_n ___ _ 

11 I never agreed to pay Mr. Cotton a $50,000.00 non-refundable deposit. At the meeting, Mr. 

12 Cotton stated he would like a $50,000 non-refundable deposit. 1 said " no." Mr. Cotton then asked for a 

l 3 $ 10,000 non-refundable deposit and I said "ok" and that amount was put into the written agreement. 

l 4 Afte r he signed the writtt,n agreement, [ pa id him the $10,000 cash as we had agreed. If [ had agreed to 

15 pay Mr. Cotton a $50,000 deposit, it would have been a very simple thing to change "$ I 0,000" to 

16 $50,000" in the agreement before we s igned it. 

17 T never agreed to pay Mr. Cotto;-i a I 0% equity stake in the marijuana dispensary. I never 

18 agreed to pay Mr. Cotton a minimum monthly equity distribution of$ I 0,000. If I had agreed to pay 

19 Mr. Cotton a I 0% equity stake in the marijuana dispensary and a minimum monthly equity distribution 

20 of$ I 0,000, then it would have also been a simple thing to add a sentence or two to the agreement to 

21 say so . 

22 What I did agree to was to pay Mr. Cotton a total purchase price of $800,000, with the balance 

23 of $790,000 due ..tpon approval of a CUP. If the CUP w as not approved, then he would keep the 

24 Property and the $ I 0,000 . So that i5 how the agreement was written. 

25 

26 

27 

28 

7. In paragraph 6 of his supporting declaration, Darryl Cotton states: 

"At the November 2, 2016, meeting we reached the November Agreement, 

Geraci: (i) p1ov ided me with $ 10,000 in cash towards the NRD of $50,000, fo r 

which I executed a document to record my rece ipt thereof (the "Receipt"); (ii ) 

4-
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promised to have his 2 i.0 :·11 1~ y , Gina Austin ("Austin"), promptly reduce the oral 

November Agreement to written agreements for execution; and (iii) promised to 

not submit the CUP to the City unti i he paid me the balance of the NRD." 

I did pay Mr. Cotton the $10,000 cash after we signed the Nov 2nd Written Agreement. As 

5 stated above, I never agreed to a $50,000 deposit and, if l had, it would have been a simple thing to 

6 state that in our written agreement. 

7 Mr. Cotton refers to the written agreement (i.e., the Nov 2nd Written Agreement) as a 

8 "Receipt." Calling the Agreement a "Receipt" was never discussed. There would have been no need 

9 for a wTitten agreement before a notary simply to document my payment to him of $10,000. In 

IO addition. had the intention been merely to document a written "Receipt" for the $10,000 payment, then 

11 we could have identified on the document that it was a "Receipt" and there wou ld have been no need 

12 to put in all the material terms and conditions of the deal. Instead, the document is expressly called an 

13 "Agreement" because that is what we intended. 

14 I did not promise to have attorney Gina Austin reduce the oral agreement to written agreements 

1 ~ 
.) 

!6 

for execution . What v, -:; did discuss was that Mr. Cotton wanted to categorize or allocate the $800,000. 

At his request, I agreed to pay him for the prnperty into two parts : $400,000 as payment for the 

17 property and $400,000 as payment for the relocation of his business. As this would benefit him for tax 

18 purposes but would not affect the total purchase price or any other terms and conditions of the 

19 purchase, I stated a willingness to later amend the agreement in that way. 

20 I did not promise to de lay submitting the CUP to the C ity until I paid the alleged $40,000 

21 balance of the deposit. I agreed to pay a $ I 0,000 deposit only. Ai so, we had previously discussed the 

22 long lead-time to obtain CUP approvai and that we had already begun the application submittal 

23 process as discussed in paragraph 8 beiow. 

24 

25 

8. Prior entering into the Nov 2nd Written Agreement, Darryl Cotton and I discussed the 

CUP application and approval process and !hat his co!1sent as property owner would be needed to 

26 submit with the CUP application . I discussed with him that my assistant Rebecca Berry would act as 

27 my authorized agent to apply for the CUP on my behalf. Mr. Cotton agreed to Ms. Berry serving as 

28 

5 
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the Applicant on my behalf tc, attempt :o obtain approval of a CUP for the operation of a MMCC or 

2 marijuana dispensary on the Property. On Octob.::r 3 ! , 2016, as owner of the Property, Mr. Cotton 

3 signed Form DS-318, the Ownership Disc!osure Statement for a Conditional Use Permit, by which he 

4 acknowledged that an application for a permit (CUP) would be filed with the City of San Diego on the 

5 subject Property with the intent to reco;d an encumbrance against the property. The Ownership 

6 Disclosure Statement was also signed by my authorized agent and employee, Rebecca Berry, who was 

7 serving as the CUP applicant on my behalf. A true and correct copy of the Ownership Disclosure 

8 Statement signed on October 31, 2016, by Darryl Cotton and Rebecca Berry is attached as Exhibit I to 

9 the Geraci NOL. Mr. Cotton provided that consent and authorization as we had discussed that approval 

IO of a CUP would be a condition of the purchase and sale of the Property. 

11 9. As noted above, T had already put together my team for the MMCC project. My design 

12 professional , Abhay Schweitzer, and his firm , TECHNE, is and has been responsible for the design of 

13 the Project and the CUP application and approval process. Mr. Schweitzer was responsible for 

14 coordinating the effOits of the team to pm together the CUP Application for the MMCC at the Property 

and Mr. Schweitzer has been and stiU is th~ principal person involved in dealings with the City of San 

16 Diego 'n connection with the CUP Appkation approva l process. Mr. Schweitzer's dec laration 

17 (Declaration of Abhay Schweitzer in Support of Opposition lo Motion to Expunge Lis Pendens) has 

18 been submitted concurrently herewith and describes in greater detail the CUP Application submitted to 

19 the City of San Diego, which submission inciuded the Ownership Disclosure Statement signed by 

20 Darryl Cotton and Rebecca Berry. 

21 10. After we signed the Nov 2nd Written Agreement for my purchase of the Property, Mr. 

22 Cotton immediately began attempts to renegotiate our deal for the purchase of the Property. This 

23 

24 

25 

26 

27 

28 

literally occurred the evening of the day he: signed the Nov 2nd Written Agreement. 

On November 2, 20 16, at approxi mate:y 6:55 p.m ., Mr. Cotton sent me an email, which stated: 

Hi Larry, 

Thank you for meeting today. Since we examined the Purchase Agreement in 
your office for the saie price of the property T just noticed the I 0% equity position 
in the dispensary was not language added into that document. I just want to make 
sure that we're not missing that language in any final agreement as it is a factored 

6 
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element in my dec;_:;i,, ; ::c :;Ed !he ,)ror,-::tty. l 'll be fine if you simply 
acknowledge that here m a repiy. 

I receive my emails on my ph,_ln·.:. lt wns after 9:00 p.m. in the evening that r glanced at my 

4 phone and read the first sentence, ·'Thank you for 1ni.:eting with me today." And l responded from my 

5 phone "No no problem at ail." r was responding to his thanking me for the meeting. 

6 The next day I read the entire e!11ail and f te lephoned Mr. Cotton because the total purchase 

7 price l agreed to pay for the subject prope1ty was $800,000 and 1 had never agreed to provide him a 

8 10% equity position in the dispensary as part of my purchase of the property. I spoke with Mr. Cotton 

9 by telephone at approximately 12:40 p.m. for approximately 3-minutes. A true and correct copy of the 

IO Call Detail from my firm 's telephone provider showing those two telephone calls is attached as 

11 Exhibit 3 to the Geraci NOL. During tha t te lephone call I told Mr. Cotton that a I 0% equ ity position in 

12 the dispensary was not part of our agreement as I had never agreed to pay him any other amounts above 

l
,,, 
_) the $800,000 purchase price for the property. ~Ar. Coth1:1's recsp:rnse ,va:; to say something to the effect 

14 of ··wel l, y,.'U don'i: g~t what you Joi,' t a:-:k ;()c." }-le .vas not upset and he commented further to the 

15 effect thac things are "looking preti:y goeid--v;c: all should make some money here." And that was the 

16 end of the discussion. 

17 11. To be clear, prior to signing the Nov 2nd Written Agreement, Mr. Cotton expressed a 

18 desire to participate in different v.;ays in the operation of the future MMCC business at the Property. 

19 Mr. Cotton is a hydroponic grower and purported to have usefu l experience he could provide regarding 

20 the operation of such a busi ness , ? rior to signing the Nov 2nd Written Agreement we had preliminary 

21 discussions related to his desire Lo be involved in the operation of the business (not related to the 

22 purchase of the Property) and we discw;si~d the possibility of compensation to him (e.g., a percentage of 

23 the net profits) in exchange for his providing v2xious serv ice~ to the business-but we never reached an 

24 agreement as to those matters re lated to the operation of my future MMCC business. Those discussions 

25 were not related to the purchase and sale of the Property, which we never agreed to amend or modify . 

26 12. Beginning in or about mid-February 2017, and after the zoning issues had been resolved, 

27 Mr. Cotton began making increasing de:ma;1ds for compensation in connection with the sale. We were 

28 several months into the CUP application process which could potentially take many more months to 

7 
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successfully complete (if it could be succtssfuil y .::ompleted 1nd approval obtained) and I had already 

committed substantial resources to the project. T was very concerned that Mr. Cotton was going to 

interfere with the completion of that process to my detriment now that the zoning issues were resolved. 

T tried my best to discuss and work out with him some further compensation arrangement that was 

reasonable and avoid the risk he might try to " torpedo" the project and find another buyer. For 

example, on several successive occasions r had my attorney draft written agreements that contained 

terms that I that r believed I could live with and hoped would be sufficient to satisfy his demands for 

additional compensation, but Mr. Cotton would reject them as not satisfactory. Mr. Cotton continued 

to insist on, among other things, a I 0% equity position, to w hich l was not willing to agree, as well as 

on minimum monthly distributions in amounts that I thought were unreasonable and to which I was 

unwilling to agree. Despite our back and forth communications during the period of approximately 

mid-February 2017 through approximately mid-March 2017, we were not able to re-negotiate terms for 

the purchase of the property to which we were both willing to agree. The Nov. 2nd Written Agreement 

was never amended or m8difted. M r. Cotton ein a:led me that I was not liv ing up to my agreement and 

l responded to him that ne kept try ing ro change the deal. As a resu lt, no re-negotiated written 

agreement regarding the purchase and sale of the property was ever signed by Mr. Cotton or me after 

we signed and agreed to the terms and conditions in the Nov 2d Written Agreement. 

13. Ultimateiy, Mr. Cotton was extremely unhappy with my refusal to accede to his 

demands and the failure to reach agreement regarding his possible involvement with the operation of 

the business to be operated at the Property and my refusal to modify or amend the terms and conditions 

we agreed to in the Nov 2nd Written Agreement regarding my purchase from him of the Property. Mr. 

Cotton made clear that he had no intention of living up to and performing his obligations under the 

Agreement and affirmativeiy threatened to take action to halt the CUP application process. 

14. Mr. Cotton thereafter made good on his threats. On the morning of March 21, 2017, Mr. 

Cotton had a conversation with Firouzeh Tirandazi at the City of San Diego, who was in charge of 

processing the CUP Application, regarding Mr. Cotton's interest in withdrawing the CUP Application. 

That discussion is confirmed in an 8:54 a.m . e-mail from Ms. Tirandazi to Mr. Cotton with a cc to 
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J. 

Rebecca Berry. A true and c0rrect cc~iY i:,f that JVhrd1 2 , 2017, at 8:54 a.m. e-mail is attached as 

2 Exhibit 4 to the Geraci NOL. 

3 15. That same day, March 11 . 20 i 7, a~ 3: l 8 p.m. Mr. Cotton emailed me, reinfo rcing that he 

4 would not honor the Nov 2nd Written ,;g;-eement. In his email he stated that I had no interest in his 

5 property and that "I will be entering imo an agreement w ith a third party to sell my property and they 

6 wi ll be taking on the potentia l costs associated with any li tigation arising from this failed agreement 

7 with you. A true and correct copy of that March 21 , 20 l 7, at J: ! 8 p.m. e-mail is attached as Exh ibit 5 

8 to the Geraci NOL. 

9 16. Four minutes later that same day, at 3 :25 p.m ., Mr. Cotton e-mailed Ms. Tirandazi at the 

IO City, with a cc to both me and Rebecca Berry, stating fal sely to Ms. Tirandazi: " ... the potential buyer, 

11 Larry Gerasi [s ic] (cc'ed herein), and I ha•;e failed to finalize the purchase of my property. As of today, 

12 there are no third-parties that have any direct, indirect or conti ngent interests in my property. The 

l 3 application cmrentiy pending on my property should be denied because the appiicants have no iegal 

14 access to rny property. A true and correct copy of that March 2L 2017, at 3:25 p.m . e-mail is attached 

15 as Exhibit 6 tc. rhe Gerac i NOL. Mr. Cotton's en1ai i was false as we had a signed agreement for the 

16 purchase and sale of "'.:he Propeity - the Nov 2nd Written Agreement. 

17 17. Fortunately, the Cii:y determined Mr. Cotton did not have the authority to withdraw the 

18 CUP application w ithout the consent of the Appl icant (Rebecca Berry, my authorized agent) . 

19 18. Due to Mr. Cotton's clearly stated intention to not perform his obligations under the 

20 written Agreement and in light of his affirmative steps taken to attempt to withdraw the CUP 

21 application, I went forward on Mard. 2, ! , 2017. with the filing of my lawsuit against Mr. Cotton to 

22 enforce the Nov 2nd Written Agreerr1e nt. 

23 19. Sine,; the March 21 , 20 ! 7 filing of my lawsuit, we have continued to diligently pursue 

24 our CUP Application and approval -J~- ~h-: CUP. Despite 1v1r. Cotton ' s attempts to withdraw the CUP 

25 application, we have completed the init ial phase of the CUP process whereby the C ity deemed the CUP 

26 application complete (al though not yet approved) and determined it was located in an area with proper 

27 zoning. We have not yer reached the stage of a formal City hearing and there has been no final 

28 determination to approve the CUP. The current status of the CUP Appl ication is set forth in the 

9 
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' ·~ 

Declaration of Abhay Schweitzer. 

2 20. Mr. Cotton also has made good or. the 'statement in his March 21, 20 17, at 3: 18 p.m. 

3 email (referenced in paragraph 15 above - see Exhibit 5 to the Geraci NOL) stating that he would be 

4 "entering into an agreement with a third party to sell my property and they will be taking on the 

5 potential costs associated with any litigation aris ing from this failed agreement with you. We have 

6 learned through documents produced in my lawsuit that well prior to March 21 , 2017, Mr. Cotton had 

7 been negotiating with other potential buyers of the Prope1ty to see if he could get a better deal than he 

8 had agreed to with me. As of March 21, 2017, Cotton had already entered into a real estate purchase 

9 and sale agreement to sell the Property to another person, Richard John Martin II. 

10 21. Although he entered into this alternate purchase agreement with Mr. Martin as early as 

11 March 21, 20 l 7, to our knowledge in the nine (9) months since, neither Mr. Cotton nor Mr. Martin or 

12 other agent has submitted a separate CUP Application to the City for processing. During that time, we 

13 

14 

continued to process our CUP Application at great effort and expense. 

22. During approximately the last l 7 months, I have ir:curred substantial expenses in excess 

15 of $150,000 in pursu ing the MMCC project and the related CUP application. 

23. F;mdly, Mr. Cotton has asserted from the outset of his lawsuit and, again , in paragraph 16 

17 16 of his supporting declaration, that he did not discover until March 16, 2017, that I had subm itted the 

18 CUP Application back on October 31, 2016. That is a blatant lie. I kept Mr. Cotton apprised of the 

19 status of the CUP application and the problems we were encountering (e.g., an initial zoning issue) 

20 from the outset. Attached as Exhibit 7 is a true and correct copy of a text message Mr. Cotton sent me 

21 on November 16, 2016, in which he asks me, "Did they accept the CUP application?" Mr. Cotton was 

22 well aware at that time that we had already submitted the CUP appiication and were awaiting the City's 

23 completion of its initial review ()f the completeness of the application. Until the City deems the CUP 

24 application complete it does not proceed to the next sterr-the review of the CUP application. 

25 I I I 

26 Ill 

27 I ll 

28 Ill 
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I declare under penalty ~!ferjt!ry ur,der the laws of the State of ~mia that the foregoing is 

2 true and correct. Executed this L1day of April, 2018. / 

~ ~/ 
_('""f'6..-h4=---

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

!4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

2& 

v · L f6iiRACI 
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To: Larry Geraci[Larry@tfcsd.net] 
Cc: Ben Peterson[ben@techn~•us.com] 
From: Abhay Schweitzer 
Sent Mon 10/31 /2016 9:58:07 AM 
Importance: Normal 
Subject: Re: Federal Blvd .. Site Plan and F!oor P:[,n 
Received: Mon 10/31 12016 9:58: 13 At,,,l 

Larry, 

ltl Here is what I need: ~-
Rebecca to finish filling out and sign the followln~i: 

1) please put phone number and date and ::, ign the DS-l9J :,,td sero b:;1d: •,:o a!i. 

2) on the DS 318 we need Cot ton as ~h~ owner and you as rh2 tenant and vou both have to sign and date and send back to al l. If 
we can't get Cotton today t hen we can submit without it and $imply submit it when we submit the multiple sets of plans and 
noticing package after the completeness review. 

3} on DS 3032 check the box other person and aiso date and sign and send back to all. 

In addition to items 1-3 above, I also need the following: 

• $8,800 cash for the deposit we need to give to the City. If they take cash, I'll give it to them, if not I'll 
deposit and give them a check from my company. 

• Current Grant Deed of property 

We are ready to go on our end. VVe would neeci the above frorr. you by 2:00pm at the latest in order to submtt 
today. They won't take any projects after 3:00pm. 

Piease let me know if you have any questions. 

Thank you 

A BHAY SCHWEJTZER 
Assoc. AIA· Principal 

3956 30th Street. San Diego, CA 92104 
techne-us.corn sustainablearchil:ecLorg 
o 619-940-5814 rn 313-595-5314 

Hi Abhay, 

Can you tell me what you exactly need from !:le'? 

Best Regards/ 
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' • 

Larry E. Geraci~ EA 

Tax & Financial Center, Inc 

5402 Ruffin Rd; Ste 200 

San Diego, Ca 92123 

Web;· Larrygeraci.com 

Bus: 858.576.1040 

Fax: 858.630.3900 

:::r j •'tJ~;'.rti iif' A ,·e-);d((, us <'i· ;J<i.t•<s~--- yoi1 th:l1, l!fllP.$1 f}tf"ib''V./!$(; S;)(~CiH<.aHy r){j!f:d Bl!y fooe:ra! rax ;;rf1n1~ rn this f,Oit)l'))C~ii'\t,H(H) {iflf~U:'iing Br1y J!t?.chm~tns. 
ur<,h..-~---~,f;S, .J' 'mt~" 1:i".c<.;rr;r)2n;-tn£ niat~wk:iiSt v~as. no! in.te•-L_:e.:J J( writien m te used, anc ,t cannei 00 usect by any :ax.payf:i k/ :te of dvcidirig penalties~ 
,U:tt)errit)re. ·ifli;:; cornrn1..mk.;abon was riot ortendcd or \-\"f!H-en t) support the profn!)t:On or rnarkenng of ony of the tran.sactH.)ns or matters B:dttre:sses This orr<Hl 1s 
'/X,,,i\..>Jre:i.J d Cf....,nfo3>2nii&! con11n1..N'1c-.uhon ilnd is: in t~Jndcu fc,r the p!:-::-.:>on 0( lirm iiJontEE,ti above, H you h~~1.'Q recetved this. in error, contecl us at (8-68)576-. 
1040 z, ,d roium tnis to u!i 01 d8stroy il immediately. If 2:e in µ0ssess10n of this ccnfidcntia\ inforrnalion, and you am net the 1rtemti:i<J rnc;p,ent iOU are horeby 
noMiori tfl;-~t arv unadthonz:ed disclosure, copying. ,M:mr;: ,t" or di;;serninntion of ti1:e tontent:3 t;ereo f Ls stdcnr prohibited, Piease s-enda ,· '="'>f this L:?l\CSln',ik~ 

From: Abhay Schweitzer [mai lto:abhay@techne-u?.com] 
Sent: Friday, October 28, 2016 1:13 PM 
To: Austin, Gina <gaustin@austinlega!group.com> 

an aa3ctia-;;3•,t1 

Cc: Larry Geraci <Larry{@tfcsd.net>; Becky Berry <"3€g<.Y.@tfc.sd.net>; Jim Bartell <iim@bartellassociates.com> 

Subject: Re: Federal Blvd - Site Plan and Floor Plan 

Hi Gina, 

A104 is the existing plan. Orientation is the same. Don't worry about the door since we are completely 
demolishing that building. 

Trial Ex. 035-002 
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Here are the forms you requested that I hadn't y.!:':'t .;\'.::nL ,-:.;no Ft!so the DS-3032 with the modifications. I haven't 
received the DS-318 back yet from the c!ient, but I'm attacning it anyway with what we could fi ll out. For DS-
190 I put the client as the person who 1Nill ;;iQn , S:~t::: ,:-1tt2~:11e~'. . 

Just picked up the maps but they are not in digital format and I can't scan something that big. I'm gonna take 
some pictures and email to you shortly however. Thev used the new property line with the maps so 
everything looks good. 

For DS-3032 Section 81 I imagine we are selecting ''Otl,er Person per M.C. Section 112.0102" as the person who 
is signing. Is this correct? 

Thank you 

~ ABHAY SCHWEITZER 
Assoc. AIA- Principal 

3956 30th Street. San Diego, Clo.. 02'104 
techne--us.com sustainablearcMtd.oig 
o 619-940-5814 m 313-595-58'14 

On Fri , Oct 28, 2016 at 12:53 PM, Austin, Gina <gaustin(@,austlnlegalgroup.com> wrote: 

One more thing ... 

On sheet .t\104 it ls orientated a different direction than the other sheets. This is a !ittte confusing when we go to PC. It would be 
nice to have all sheets orientated the same way because this is what we use in the PPT . 

.t\lso, the door on tr,e bottom of the .sheet opens past tt:e propetty Hoe. lt i5, prob,bly better to show that not occuring. 

Gina 

From: AbhaySchweitzer [mailto:abha.Y.@tedme-usA:om) 
Sent: Thursday, October 27, 2016 5:31 PM 
To: Austin, Gina 
Cc: Larry Geraci; Becky Beny; Jim Bartell 
Subject: Re: Federal Blvd - Site Plan and Floor Plan 

Good afternoon Gina, 

Tr ia: Ex. 035-003 
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Attached you will find the drawings we have completed so far. We are still working on 4 sheets which we will 
complete tomorrow morning. They are related to accessibility, security and stormwater management. I 
expect we will have them complete by lO:OOc:w, tomorrow. 

The package with the separation maps, adjacent uses and so forth is ready and I'll likely have it in my hands 
tomorrow morning some time. 

I'm attaching the forms we have partially completed so far for you to review as well in case you need to see 
them. 

Please let me know if you need anything else meanwhile. 

Thank you 

ABHAY SCHWEI T ZER 
Assoc. AIA- Principal 

3956 30th Street. San Diego, CA 92 104 
.t techne-us.com sustainablearchitecb;-rg 
~ o 619-940-,5814 rn 3'1}-595-5814 

' 

! 

On Thu, Oct 27, 2016 at 12:4 1 PM, Abhay Schweitzer <abhay@•,techne-us.com> wrote: 

Hi Gina, 

Yes thats me. I'm working to complete everything today and I'll email today once its done. 

Thank you 

ABHAY SCHWEITZER 
Assoc. AIA- Principal 

3956 30th Street. San Diego, CA 92104 
techne-us.com sustainablearchitect org 
o 619-940-5814 rn 313-595--5811 

On Thu, Oct 27, 2016 at 11 :29 AM, Austin, Gina <gaustin@austinlegalgroup.com> wrote: 

Thanks Abhay. Are vou the person rnmp!eting the submission package? ! am under the impression it is getting submitted on 
Friday, I would Hke to review all the docs prior to submittal. PDF ls fine, 
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Gina 

From: Abhay Schweitzer (mai lto:abhay@techne-u:µ.c.rn·i 
Sent: Wednesday, October 26, 2016 4:57 PM 
To: Larry Geraci; Becky Berry 
Cc: Austin, Gina; Jim Bartell 
Subject: Federal Blvd • Site Plan and Floor Plan 

Good afternoon, 

Attached you will find the proposed site plan and floor plan. I added the language that Gina mentioned for the 
irrevocable offer of dedication. I also made a separate sheet showing the separation after this dedication, 
which can in around 1001-1" just so that we can a bit of a buffer. 

We are on track to submit on Friday for the first step which is the Submitted Completeness Review. 

We don't have time to make any changes to the floor plan or site at this stage, but we can make changes after 
we submit to t he City. 

With the proposed plan, you would be able to easily accommodate 12- lS clients at one time. 

You will notice a storage room at the top left corner of the floor plan. There is a corridor which leads to this 
room. The room is large enough so that we can add circulation elements for a future second floor addition. 

Thank you 

ABHAY SCHWEITZER 
Assoc. AlA- Principal 

3956 3oth Street. San Diego, CA 92104 
techne-us.com sustainablearchitectorg 
o 619-940-5814 m 313-595-5814 

Trial Ex. 035-005 
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!, 

,·--------------------.. -·--·--··· ... ······-···••-<-•---·· ········--··•--··-·---··· 

C!ty e,f Sf:ln rnogo G I FORM 
Development Ser,icran; . en era 
1222 F,rsl Ava., MS<lC:~: DS-3032 
San Diego, CA 9210· A f'" t • 

i T>,c Clft or"""' o,, • ., {6i 9) 446-5000 .. pp I ca IO n AUGUST 2013 
C.:..-'-'---'-'-'--'--·---------------·--··-···--····-----···--·----

L Appi-ov;,I Typo: Separate electricet~ p/u;11bin11 rmd I(>, ,1;,cha.~ical -~•arm its arc 1vq1ii;;d, fol' projects other tiia11__singk-(umi/y residmces 
or d11rfoxes O Eleat.rical/Plumblng/Mttd,wk,,J • .. ::, ,.: ,a ,., '.,J 2!.n,ct•.,rn Cl Grn:ling CJ Puhlic Riiht-of-W11.v: Q Subdivision Q Domo­
liLion/Ron',ov~t Cl Developmo:1tApp·avc,! CJ Viot'.fn;; Tor,taiiN ::V.i:;1) r:J Ter.tu:tve Map fJ Map Walvor gl Other; CUP 

2, Pi•ojoct Adclres.'ll.LoouLimt1 foctt:d., lJui/di.ogor .~•, ,;,, l\ .. o, l Pn:jtlct ':';tlt: . . .... _l~t• &tr-N.~.:~ ~t.,o •··!·.y··· 

6176 Federal Blvd. fodern! 81vd, !AMCC '.'.1.(.L 
l.,eg,ll Desm•iptlon: (Loi , lllool:, Su/;d;vuiar. Name & Ma~· Nv.mbcr) Ass so1~s Paree um or: 

TR#:2 001 100 Blk 25'LOT 20 PER MAP 2121 IN ' C!lyilviunlfl'wp: SAN DIEGO 543,020-02 
li':xfotl.ng Uoc;: O Hoi,eo/Dnplex ·o Condo::niniurn/,\partmonVl'owt'.h;uso !Z) Com,nerciaVNon•Hesidential OVncaut Land 

1''l'op_osecl Usr. : O House/Duplex O Gvndom(n.h1rn/Apr.rtmont"J'ownhousa 0 Commorninl/Non-.Rcs!dential O Var.a11t Land 

Pr•ojent Pesc,•J ptioni 

The projec! consists of the construction of a new MMCC facilitv 

-$. P1'opf-1•ty Owuur/Lessce 'l'ouimt Nntn<'•i ('h;ch o,: c O Owaer 0 Leeaoe or 'J'onant 

Robecc., Be_rr~y_· -----·----·-·------~-----

'J'olophono: Fm,: 

,\ddtlllle: City• f)la.to: ½!p Codr.: E-mail A&lress: 

Ji:!' 6982 Gu!lstrand Stmet San Di(,:I::: ______ CA 92122 becky@tfcsd.na! 

~ 1. Pu-mit Holder Numc. 'l'hio 'a tho property ,wm.", p<W••)n, nr entity th11t i• gtaut,,J authcri.ty b;! tho p,·oporLy llWUOI' to be raaponsiblo 
2 , for scl,ed\lHng !:nspoettons, reoiving not.ice~ ot' w' \ed inspf::t;.on&, permit expfrallons u~ r<wocatinn hr,arings, and whn ha~ the, rlght to · 2- ! cnncol i:ht appixrvd (in addition to tbe p<o,,c,.ty 'Mr>c:·i, !:JDMG F;-,etion J 13.0103 , 
~- : l\"umo: T'fli!l])h:>1it; [i'ux: 

~ f Pet,~-~ca 13e.rr, l I tl;i;f ~uil~k~::J f,;reoi --···-·- ·- ---· Sc:~~reo,,_ ·-·- ___ ,'.'.~;~6

_= ____ 

2
_~=-:-=2c..:.~.:.;.::~sc..: __ · _b;;,.:.$.:.!:.c:Y,..m,,..~::.-~c..lf: __ s;,..<ld'-('.--:_:_;_: --------, 

:::-, .. 1 rr. LkH:)nsod Dt)atgt.t P'r=,,fc.s~:i-:~tud (ifrnqL,!i-e~ ~- •. cht,1t orH~J 0 Ar,Jh1tcct. C) Engineur L~ccnse No.: C-•i 9371 
~ : ND me·. '!'al~pl,onc, F::IX : 

1 <5 I !\li:;hae! R Morter: f,!A 
1 

:;.., i Md•·e.,;, · · · ?;ip Code: -

~ 1: W56 30th 8\reet 
. Q) 

Q , ll . Hi!itodcal Resom·ces/I,eatl Hn::;ard Pn;v~nUon ,mil Co11knl (not 1·equfred £01, roof.mount.ed efoctdc,photovoltnio permits, 

__ . __ §an Diogo CA 92H;4 

E: · defen•e.d !J.ro approvals, or caniplatbn 01· a!l,Ph-od p<'rml~ a.r,,pi·ovals) • 
8 a.. Yenr conBtmcte<i for all ~truch1ros on proj,ict eitc; .... 1951 ________ _ 

b, H:RB Sito iJ llnd/or hi.atone d.is:-l"icl ltµ,·ov•1-t7 i• do•iu,,ot-0:l or in• h!storio di.tic~~ (if nono writu N/A): _,N;,."'/A..c.... ____ ~-~-....,.. Jl5 o, Doon tha project ill0lud6 any parm~nont or tompcrory alterations or impacts tQ the oxter:or (cutting-r,atching-ar.cess•repa;i; roofropafr 
•~ or roplnccruone, windows added-temovod-repnired-replaced, &tel? 0y118 8 No 
~ d. Docs th1 prcci<ict include nlly found3ticn rop,1ir, digging, trenciijng or other slt£J wo~lt7 I:!! y6,i No 
~ r certify that the lliformation above is correot and aceu1'a~ t,, th.i bes~ of my_lmowletlge. I understand that tbe prnjoct will be distrih• 
'- i uted/tavinwed baaed ou the i.'lformatiou !)rovi<fod. 1 

Pdnt Nan:e: Ab-hay Scr,weilzBr -----·--··--- 8i~M,turo/~~~"--~ I() Date: 10/28/2016 __ 
Notice of Violation .. {f you have rnwived A Noticn-of\liolMfon, Civ;J .?enul~y Notic~ a11d Oalt:r, or Sti1ml&ted ,lt,dgrnout, a copy mit.~t bej 

proyitied at the tirrJ~ of ·:iroje,;t s~h~.iltd, .i~ fr~ero ~1n uct:;io r..od:, e:.,t}~!!_n~!ol.ldua •~JE-?., on this site? 0 N·o t;)_yes, ,:opy att!'.~h?.L._J 
8. AppllcantNnmc, Cl:,,ch vile O Propc,·t/ Owner. CJ .At, t:vi r! zed A.g,1r,t ~f f-:·~::~,·ty Ovrncr Ill Othe,· ?e,so.r, per M.C. s~,ctir,n 112.0102 ; 

1 '.11ophm:;e: fax: 
Rebecca Ber_r~y ____ _ 

Add res~: ·--·-··--·-·----------·-·----------·----,c-----,,,--:-:,--- ---·----1 
City: St;, f,;i: Z~p C::Hh: r~-ma i1 Addrl'IS!-;: 

6982 Gu!lstra.nd Street CA _.......:.9;::;.2i.c.:2;;;:;2'--_.......:b=ecl<n:Dlfcsd.net 
Appli<iant's Signature, I e?,-ti(y thot £have rend fris an,lkation an·J st.a-le :..hd th~ a: .j'W in foi·mution ls c.1rr,ict, nnd thatl am th6 P<'<>pe1·ty ; 
owner, authorized 5gent of the prnperty owner, or othtt _perso:t hrv;ng ~. legal rifnt, inte;·est, or entit.\emeni i;o thu 1153 o:'the r,~o)lerty that is i 
the suhJ~ct of tht; 11;.plicr,Uon (MlJJJiJ.:ulcl.QQ.li.tile,f.P,l.1.l.2,Th1~, I u:1,for,,tn<1c lb.at foe P.)lJ.lliCMt is resp,1nsible fm· kr.owing and comply­
ing wit.h Lh<> govemlng po'.icies sn-1 reguL1tions ,r,pllc~ble ~J ,ha 9ro;,osaJ ,,~v.,fr,pme,'" or psrmit, '!'he Cit.y i~ not liable for any damages 
or lo$s rcrnlthy from tho adual or allcgod faihll'i? ;;o it,forrn tho uwUcant of any C\pµlicab!e laws or 1·eguj11.tton<, inducing baforo or riming 
final in3per.Liom, City appiuval of n permit 9.JlJ>.iic;,tb\, .\ne'.1Jdin11 at relat~j rlans ar,ct do~uments, is no~ a grant of >IJ>provn! tc vioiate 
any applicablu polloy or.rt1[suli.tfon1 n<>t ,foes it consUtuto c, waiver by the City to r,m:sue uny remedy, which may be nvaiinble to o.-.forcc and 
corn:ci. ,violatiom; of the u.pplieabl" poilcie;, and regulnUone. 1 anthori~e rnprt~tmtatlves of I.ho cily to on tel' the abova-!dentifl"dproporty for 
fnspectlon p11rpoies. l have tha authority ,md g:•ux,.tCi ty scafl' :m d RCvisory bJ.Jien the rlg\· '.. to m,ika copies afs,ny phms or tuporte aubmitted 
for review au~.-;;~t processln? roy,(e (\1:~at1on of this praj~:,. . .- . 

1
_ 

0 1 
,,., . I/~ 

Signature:~{, f!JftflJ£/;L_.tmL:!:j::.;___ ... ·-----· ·-·- Dute: _f~; . .i...1..L w 
PrintiJJ on rocycleti . aper. Yle!io ur web s,te at ~.Jiill.11~0.gyy.[Q9yQ!prunM1:$l)~. 

___________ ..:lJ::.:·•..:in:..il:..'..:,.,:.:cllc::Uosl, lhls lnicrrni!Ho,1 ii, rwelbdo in aHerna!lve formr,ls for perscns with disabilities. 
05<3032 (08-13) . 

EXHIBIT No..3_ 
3- lY-i q 

L. Barron, CSR 

Case 3:18-cv-00325-BAS-DEB   Document 34   Filed 07/16/20   PageID.2125   Page 37 of 107



. l 
I 

~ I 

' 

EXHIBIT 6 

Case 3:18-cv-00325-BAS-DEB   Document 34   Filed 07/16/20   PageID.2126   Page 38 of 107



I 

Geraci vs~ Cotton, et aL 

Reportergs Transcript of Proceedings 

Juiu 03 2019 
}I ' 

w1,vw.aptusCRrnrn / 866999.83 l O 
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.. 

Transcript of Proceedings Geraci vs. Cotton, et al. 

1 SU?ER:OR COURT OF CALIFORNIA 

2 COUl\fTY OF SA.1."T\!. DIEGO, CENTRAL DIVISION 

3 Department 73 Hon. Joel R. Wohlfeil 

4 

5 LARRY GERACI, an i ndividual, 

6 Plaintiff , 

7 vs. 37-2017-00010073-CU-BC-CTL 

8 DARRYL COTTON, an individual; 

9 and DOES 1 through 1 0 , 

10 inclusive, 

11 Defendants . 

12 

1 -~j AND RELATED CROSS-ACTION. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Reporter ' s Transcript of Proceedings 

JULY 3, 201 9 

25 Reported By: 

26 Margaret A. Smith , CSR 9733, RPR , CRR 

27 Certified Shorthand Reporter 

28 Job No. 10057773 
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APPEARANCES 

FOR PLAINTIFF llliD CROSS-DEFENDA..NT LARRY GERACI AND 

CROSS-DEFENDANT RE3SCCA BERRY: 

FERRIS & BRITTON 

BY : MICHAEL R. WEINSTEIN, ESQUIRE 

BY: SCOTT H. TOOTHACRE, ESQUIRE 

BY: ELYSSA K. KULAS, ESQUIRE 

501 West Broadway, Suite 1450 

San Diego, California 92101 

mweinstein@ferrisbritton.com 

stoothacre@ferrisbritton.c om 

ekulas@ferrisbritton.com 

FOR DEFEND.ANT AND CROSS -COMPLAINANT DARRYL COTTON: 

ATTORt-JEY J.\.a.T LAW 

BY: JACOB P. AUSTIN, ESQUIRE 

1455 Frazee Road, Suite 500 

San Diego, California 92108 

619.357.6850 

jpa@jacobaustinesq . com 
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OPENING STATEMENTS : 

On behalf of P!aint iff /Cross -Defendant 
On behalf o f Defendant / Cross-Complainant 

WITNESSES: 

LARRY GERACI 
Direct by Mr . Weinstein 
Cross by Mr. Aust i n 

REBECCA BERRY 
Direct by Mr. Weinstein 
Cross by Mr. Austin 
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l INDEX (continued) 
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EXHIBITS IDENTIFIED/ ADMITTED 

l 

5 

8 

9 

lO 

l 4 

l5 

l7 

l8 

Letter of Agreement with 
Bartell & Associates dated 
l0/29/l5 

Text messages between Larry 
Geraci and Darryl Cotton 
from 7/2l/l6 to 5/08/l7 

Email to Larry Geraci from 
Darryl Cotton re 6l76 
Federal Blvd property, dated 
9/2l/l6 with attached letter to 
Dale and Darryl Cotton from Kirk 
Ross regarding payoff, dated 
9/2l/l6 

Email to Larry Geraci from 
Darryl Cotton re GERL MAIN -
Invitation to collaborate, 
dated 9/26/16 

Draft Services Agreement 
Contract between Inda-Gro and 
GERL Investments, dated 9/24/l6 

Email to Larry Geraci and Neil 
Dutta from Abhay Schweitzer re 
6l76 Federal Blvd. - Site Visit, 
dated l0/04/l6 

Email to Rebecca Berry from 
Abhay Schweitzer re Federal 
Blvd. - Proposal for Survey, 
dated l0/06/l6 

Email to Larry Geraci and 
Neil Dutta from Abhay Schweitzer 
re Federal Blvd. - Width of 
ROW, dated l0/l8/l6 with attached 
Lundstrom Topographic Survey, 
Project No. L222-0l 

Email thread between Neil Dutta 
from Abhay Schweitzer Re: 
FW: Federal Blvd. - Zoning, 
dated l0/l9/l6 
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EXHIBITS IDENTIFIED/ ADMITTED 

2l 

30 

34 

38 

39 

40 

41 

42 

43 

44 

46 

59 

Email from Larry Geraci to 
Darryl Cotton dated 10/24 / 16 , 
attaching Al02 Si t e PJ.an -­
Proposed - Scheme 

City of San Diego Own ership 
Disclosure Stat~• eLt 
(Form DS-318) signed, 
dated 10/31/16 

Forms submitted to City of 
San Diego in re l ation to 
6176 Federal Blv d CUP 
Application, dated 10 / 31 /1 6, 
Form DS-3032 General Application 
dated l0 / 31 /2 016 

Agreement between Larry Ge r aci 
or assignee and Darry l Cotton, 
dated ll/02/16 

Excerpt from Jessica Ne well 
Notary Book dated ll/02 /2016 

Email to Darryl Cotton from 
Larry Geraci attaching Nov 2 
Agreement, dated 11/2 /2016 

Email f rom Darryl Cotton to 
Larry Gerac i re Agreement, 
dated 11 /2/16 

Email to Darryl Cotton from 
Larry Geraci re Agreement, 
dated ll/2/16 

Email to Becky Berry from 
Abhay Schweitzer re Federal 
Blvd - Authorization to view 
County Tax Assessor Records, 
dated 11/07/16 with attachment 

Email to Darryl Cotton from 
Larry Geraci re Federal Blvd 
need sig ASAP , dated 11/14/16 

Authorization to vi ew records -­
sign ed by Cotton 11/15/16 

Email t o Darryl Cotton from 
Larry Geraci re Federal Blvd 
Property, dated 2 / 27/17 
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INDE X (continued ) 

EXHIBITS IDENTIFIED / ADMITTED 

62 Email to Darryl Cotton from 132 132 
Larry Geraci re Statement 
attaching draft Side Agreement, 
dated 3/2 / 17 

63 Email to Larry Geraci from 134 134 
Darryl Cotton re Statement, 
dated 3/03/17 

64 Email to Darryl Cotton from 136 136 
Larry Geraci re Contract 
Review, dated 3/7/17 

69 Email to Larry Geraci from 137 137 
Darryl Cotton Re Contract 
Review, dated 3/l7/l7 

72 Email to Larry Geraci from 144 144 
Darryl Cotton re Contract 
Review, dated 3/l9/l7 

137 Federal Blvd. - Summary of All 1 5 5 155 
Expense Payments 
(Excel Spreadsheet) 
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or broker with respe c t t o the sale of -- the agreement 

to sell property t hat ! s t h e s ubject of this l awsuit? 

A No. 

Q Okay. Were you i nv olved a t al l in the 

negotiat i on of -- o f t hat agreemen t? 

A 

Q 

A 

Q 

him? 

A 

Q 

phone? 

A 

Q 

A 

Q 

A 

Q 

No . 

Do you know Darryl Cotton? 

No. 

Have you -- when is the first time you ever saw 

Yesterday i n t he courtroom. 

Okay . Hav e you ever spoken to him on the 

No. 

Have you ever s een h im i n the o ffice? 

:No . 

Okay . Now , are you currently empl oyed? 

Yes. 

And by whom? 

A Tax and Financial as the r eal estate broker and 

through my church as a teacher and counselor. 

Q Okay. Let ' s focus on Tax and Financial . 

How long have you worked a t Tax and Financial 

Center? 

A Almost 15 years. 

Q And what 1 s your current job posi t ion at Tax and 

Financial Center? 

A I 1 m an ass i s t ant to Larry Geraci , and I manage 

'--------- - - --·--------------·-----------------__; 
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---------- --- ------------------------------------------, 

the office . 

Q 

A 

Q 

A 

Q 

And how 1":::ng· ha·ve you been in that position? 

Almost 15 years. 

So the ent i re time you.•ve been there? 

Yes. 

Now, in •- -· a a yo-a know , t his case - - do you 

know -- do you understand this case involves an attempt 

to obtain a CUP conditional use permit t o operate a 

dispensary at a property that Mr. Geraci was attempting 

to purchase? 

A 

Q 

Yes. 

Okay. Were you the appl i cant on that CUP 

application? 

A Yes. 

Q Okay. And as_ .. as the applicant -- as the 

applicant, did you understand that you were acting at 

all times as the agent for and on behal f of Mr. Geraci? 

A 

Q 

Yes. 

Why what was your understanding as to why 

you were the applicant on that CUP application? 

A Mr . Geraci has a federa l license, and we were 

afraid that it might affect it at some point. 

Q 

A 

Q 

What lines -- what federa l license is that? 

He ' s an enrolled agent . 

And did y ou have a discussion with him about 

the fact that there was a possibility or it was unknown 

whether him being an applicant on the property would 

affect his enrolled agent license? 

Page 193 
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Yes. A 

Q All righ t ., ·were t h e r e any other reasons that 

you recall that you were the applicant 

the applicant o n the pro jec t? 

chose to be 

A. 

Q 

No. 

Were you willing and -- were you willing to be 

the applicant on the project as Mr. Geraci's agent? 

A 

Q 

Yes. 

Now, in connection with the CUP application 

project, were you i nvolved at all in the communications 

with the City? 

A 

Q 

Yes. 

Okay. And what was your involvement in 

communications with the City? 

They -- I - - what I would do is if I got any 

1 6 informa tion , I would sirnply direct it to Mr. Geraci or 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

his team. 

Q 

A 

Q 

Okay. 

And then I made no decisions. 

Okay . And so did you also have any 

communications with the team that Mr. Geraci had put 

together to pursue the CUP appli c ation? 

A 

Q 

I had some i nteraction . 

And -- and which members of the team do you 

recall having interaction with? 

A 

Q 

A 

Abhay. 

That 1 s Mr. Schweitzer? 

Mr. Schweitzer. 

www.aptusCR.com 
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- - ··----------------------~ 

Q 

A 

What did y o u understand his role as? 

He had something -- he was -- he had an 

architect company or sorr,ething lik e that. And so I - - I 

wasn't really sure. I didn ' t know who the people were. 

And so I would j ust get this information and direct it 

to Mr . Gerac i and the team f or their approval . 

Q Okay. So you would receive information from 

the team -- from the team in connection with the CUP 

application? 

A 

Q 

Yes. 

And then what would you do with that 

information? 

A I would forward it to Mr. Geraci for his 

direction. 

Q Okay . And then what would happen after you 

f o rward it to him f or h i s d i rection ? 

A 

Q 

He would te l l me what t o do with it . 

Okay . And t hen did you carry out his 

instructions? 

Yes. A 

Q Did y ou make any discuss i ons with respect to 

the CUP application? 

No decisions . A 

Q Now , in connection with the CUP application , 

did you have to sign forms to be submitted to the City 

of San Diego? 

A 

Q 

Yes. 

Okay . Did you prepare those forms? 

'------------- -·-· ··---------· 
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I, Margaret A . Smith , a Cert ified Shorthand 

Reporter, No . 9 7 33 , State of California, RPR , CRR, do 

hereby certify: 

That I reporte~ stenographically the proceedings 

held in the above-enci tl -2d cause; tha t my notes were 

thereafter transcr ibed wj__th Computer-Aided 

Transcription; and the foregoing transcript, consisting 

of pages number fr om l to 215 , inclusive, is a full, 

true and correct transcription of my shorthand notes 

taken during the proceeding had on July 3, 201 9. 

IN WITNESS WHEREOF, I have hereunto set my hand 

this 22nd day of July 2019 . 

Margaret (1_._· Sm.ith __ • c_.., sR N~ - , 9. 3 .. 3, RPR, ,_ 1/ . ,;" 
.r)~,.,.,,- . --~- ~-·'-~L... . .,,. ""'~ -// ••• (..,j,"..h.£ .• .. . · ,.,., ' . ., ' 

¥ r- -~, . . ,. ' .l> ~,,, . . 

n, ("I . . 
,,; 

CRR 
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SUPE~::7.0R COUF.T OF CALIFORNIA 

COUNTY •JF Sh\J DIEGO, CENTRAL DIVISION 

Department 73 

LARRY GERACI , an i ndivi dua l , 

Pla i ntiff, 

Hon . Joel R. Wohlfeil 

vs. 37-2017 - 00010073-CU-BC-CTL 

DARRYL COTTON, ar:. individual; 

and DOES 1 through 1 0 , 

inclusive, 

Defendants . 

AND RELATED CROSS-ACTION . . 

Reporter 1 s Transcript of Proceedings 

,JULY 8 , 2019 

Reported By : 

Margaret A. Smi th , 

CSR 9733, RPR, CRR 

Certified Shorthand Repor t er 

Job No. 100 57774 

~---------------------------·- ··-----··----- ------ -
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APPEARANCES 

FOR PLAINTIFF AND CF.OSS - DEFENDl-il'\IT LARRY GERAC I AND 

CROSS - DEFENDANT REBEC 1,°;A BERRY: 

FERRIS & BRITTON 

BY: MICHAEL R. WEI NS 'TEil-J, ESQUIRE 

BY: SCOTT H. TOOTHACRE, ESQUIRE 

BY: ELYSSA K. KULAS, ESQUIRE 

501 West Broadway, Suite 1450 

San Diego, Cal i fo rnia 92101 

mweins tein@f e rri s bri t ton . com 

stoothacre@ferrisbritton . com 

ekul as@ferr i s~ricton.com 

:C'OR DE.5''ENDANT AND CROSS -COMl?LAINJl,.NT DARRYL COTTON : 

A'l" l'OENB'l AT LAW 

BY: JACOB P . AUSr1'I1\1, ESQUIRE 

1455 Frazee Road, Suite 500 

San Diego , California 92108 

619.357.6850 

jpa@jacobaus t inesq . com 
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f.t<fL)EX 

WITNESSES: 

GINA AUST I N 
Direct by Mr. Weinstein 
Cross by Mr. P,:ust i n 
Redirect by Mr . Weinstein 

DARRYL COTTON (UNDER '776) 
Cross by Mr . Weinste i n 

ABHAY SCHWEITZER 
Direct by Mr . Toothacre 
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EXHIBITS IDENTIFIED/ ADMITTED 
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I 
I 

12 

16 

19 

20 

22 

23 

24 

L_ 

Agreement betwee:n Tech:-J.e and 
Larry Geraci, da t ed 10/04/16 

Execc1ted Lette r l\..qreemer:t betv,een 
Rebecca Berry 5n6 ~ undstrorn 
Engineering and Su rveying, Inc. 
re Topographic Surv ey Proposal, 
dated 10/6/16 

Email to Larry Geraci and 
Neil Dutta from Abhay Schweit zer 
re Federal Blvd. - Site layou t , 
dated l0/20/16 with two 
attachments AlOl - Site Plan -
Existin g & .1\102 -· .S:~!::e P l an -
Proposed 

Email to Larry Geraci from 
Abbay Schweitzer Re: Federal 
Blvd. - Site layoet, dated 
10/24 / 16 with attache d Al 02 -
Site Plan - Proposed - Scheme B 

Emai}_ to Becky Be:r:cy :f rom 
P..bhay Schwej_ tzer Fwd F eder2.l 
Blvd. , dated 10/26/16 with 
attachment: Blank City of 
San Diego Owne r shi p Disclosure 
Statement, Form DS-318 

Email to Rebecca Berry from 
Abbay Schweitzer re Invoice #33 9 
from TECHNE City fees 
(Federal Blvd) , dated 10/2 6 /1 6 

wi th a ttached Techne Invoi c e 
No. 33 9 , dated 10 / 26 /1 6 

Email to Rebecca Berr y from 
~..bhay Schweitzer r e Federal 
Blvd. - City Fees breakdown , 
dated l0/26 / l6 with attached 
City of San Diego Information 
Bulletin 170, How i~:o Apf.:ly 
for a Conditional Us e Permit 
MEdical Mar ijuana Consumer 
Coopera t ive 
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EXHIBITS IDENTIFIED/ ADMITTED 

?r _::, 

26 

28 

29 

31 

32 

33 

35 

36 

Email to Larry Geraci and Rebecca 
Berry from Abhay Schweitzer 
re Federal Blvd - Site Plan and 
Floor Plan, da ted 10/26/16 with 
attachment s 

CUP Submittal Plans - CUP 
Completeness Review dated 
10/28/2016 

Land Development Manual Vol l, 
Ch l Project Submittal Reqts, 
Sec 4 Development 
Permits/Approvals June 2015 

Information Bulletin 515 
Geotechnical Study Requirements 
October 2016 

Form DS-3242 Deposit 
Acco~nt / Fin ancially ~esponsible 
Party dated 10/31/2016 

CU2 Completeness Review -
Photographi c Survey submitt ed 
10/3l / 2016 

CUP Completeness Review -- City 
o f SD Rec e ipt for $8,800 Payment 
dated 10/31/201 6 

Email to Larry Geraci from 
Abhay Schweitzer Re: Federal 
Blvd - Site Plan and Floor 
Plan, dated 10/31/16 

Emai::i.. to Rebecca Ber:cy from Abhay 
Schweitzer Re: Federal Blvd -
Site Plan and Floor Pla n, 
dated l0/ 3 l _/ 16 

45 Email to ,J im Bartell frorr1_ Abhay 
Schweitzer re Federal Blvd. MMCC 
Completeness Rev:~e"'; , d ated ll /1 4/16 

I 4 7 CUP Completeness Review --

L~~/~~/ ~~i 6 Cycle . . I 3sues- dated 

-----
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1 

' 

-----· ----- -------•·---------- - --

( c o r:ti ::-1ued) 

EXHIBITS I DENTIFIED/ ADM ITTED 

48 

49 

70 

7 1 

73 

74 

7S 

76 

77 

78 

84 

Emai l to J i m Bartell f rom 
Abhay Schweitzer Re: Update , 
dated 1 1/29 / 1 6 

Email t o Abh ay 3 c i,.weitzer from 
Jim Bartell RE: Federal Blvd -
Comp l ete ness Revi ew c orrections, 
dated ll/30/16 

Email to Larry Geraci from Darr y l 
Cotton re Contract Review, 
dated 3/19 / 17 

Email to Darryl Cotton from 
Larry Geraci re Contract Review , 
dated 3/19/ :L 7 

Email to Darryl Co t ton from 
Firou zeh Tirandazi re Federal 
Boulevard MMCC, d a ted 3 / 21 / 17 

·:-, . -. 
l:!:rfl.2.. l ~ to Larry Geraci from 
Darry l Cotton re Contract: Review, 
daced 3/2J. / l 7 

Etna.i. l to :Fi roz eh Tirandazi 
from Darryl Cott on re PTS 
520606 - Federa l Blvd MMCC, 
dated 3/21/17, with a ttached 
Addendum Nos. 102 

CAR Commercial Property Purchase 
Agreement and Jo i nt Escrow 
Instructions, dated 3/2 1 /17 

Addendum No . 2 - MOU re Martin 
a n d Cotton dated 4 / 15 / 1 7 

Addendum No. J - Permi t Disclosu£e 
of Agre ement i n Co t ton ' s Response 
t o Geraci lawsui t - Martin & Cotton 
dated 5 / 12/17 

229 229 

39 39 

14 0 140 

143 143 

141 141 

145 145 

1.48 148 

149 149 

l5l l5l 

l52 152 

1 5 4 154 Email to Darryl Cotton f rom 
Michae l Weinstein re Geraci v. 
Cot ton - Posting of No t ice of 
Application, da.ted 3 / 28 / l 7 

_ __ j 
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I ::r :j r!. X ( c o ntinued) 

EXHIBITS IDENTIFIED/ 

I 

87 

94 

Picture of Posted Notice of 
Application on p!~,:rpert: y fence of 
6176 Federal Blvd, dated 4/04/17 

Email to Darryi 2otcon fxom 
Fi rouzeh T irandazi re PTS 
520606 - Federal Boulevard MMCC, 
dated 05/08/17 

118 Notice of Ruling After Hearing 
Re Motion by Plainti f f for 
Preliminary Injunction or other 
Order to Compel Access to the 
Subject Property fo r Soi ls 
Testing , 3/26/ 1 8 

119 Order Granc~ng Ex Parte 
Application by Plaintiff fo r 
.Appoi,,tment of Court Clerk or 
Court Clerk 's Designees as 
Elisor, 4 / 3/2018 

138 Aus::in :r_,egal Grcup Expense 
Su"~ary with Support i ng 
Docu:,.1,~ntation 

164 City Ordinance No . 0 -20793 

281 B&P Code Section 26C57 

155 

156 

162 

16 3 

14 

'.22 

56 

ADMITTED 

155 

156 

162 

l 63 

14 

24 

L------- ········-······---- .... - · -····· ·--·- --------- -------.J 
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A 

Q 

Yes . 

Do y o u also de cultivation facilities or 

manufacturing·'? 

A 

Q 

Yes. 

As a good -?..tto:n .-;1ey, one of. the things you. try 

to do is figure out in particular if a client is 

7 1 eligible for a marijuana license permit before beginning 

8 

9 

10 

11 

12 

13 

14 

15 

the process. Correct? 

A As a good a ttorney? Sure. 

Q You are aware that certain people are not 

e ligible for or are b arred from, obtaining certain CUPs. 

Correct ? 

A Not a t t he Je-✓el , but at the state level, 

yes. 

Q ::.~t thf~ stat~ level . Is there anything· that 

16 could har somaone i rorn the c .i t.;{ level '? 

17 

18 

19 

2 0 

21 

22 

23 

24 

25 

26 

27 

28 

A Th ere might b e . I h aven 't seen the -- they 

h a ve tc run a LiveScan, whi c h is a background check, 

fingerprint similar to what attorneys now have to do. 

And the City doesn' t - - hasn't denied a nybody , and they 

haven 't said what they would be looking for. Pre sumi ng 

that it woul d bet.he same as what i s at the state level, 

hut I ·· - WE ha.v,jn ' t seen ar1ybod:'{ be denied. So I'm n ot 

sure . 

Q On the state level , do criminal convictions 

prevent someone from obtaining licenses'? 

Very rare ly . It wou ld be fe lony and a crime of 

I moral 
I 

turpitude .. 

L__ ----------· ------- --·-- ·------· ·--- •--- -------------·-·----- --- ----------- -------- ----

www .aptusCR.com 
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~------- ----··--------- ·--··--·---··-- -·-- ·--·---·------- ----

Q What if so~~one h~s had .i llega l operations that 

have resulted in a l aws uit s on t he property, illegal 

principals ? 

A So i n d ifferent jurisdictions, it 1 s different. 

It 1 s different. But i t we're talking about the City of 

San Diego -- the s tate only makes you write a 

rehabilitation plan. The y don 1 t preclude you f r om 

operating. So you can have a misdemeanor -- and you 

have to disclose them all. So y ou hav e to disclose 

your i f you've got a DUI, if you had some petty theft 

as a teenager or , I guess, over 18, if you - - and we see 

all of these things. And they simply -- y ou disclose 

i t . and then y ou write a rehabilitation to the state , 

and the state says, okay , here you go. 

Q So does the City care i:E someone has been 

sanctioned for illegal conunercial cannabis activity? 

MR. WEINSTEIN: Object ion. Vague as phrased . 

THE COURT: Overruled. 

THE WI TNESS : Does the City care if somebody 

has been sanctioned? Yes and no because it j ust depends 

on what tha t was. If that - - i f there was -- Urban 

22 League had a perfe~~t e xampl e . Wi1 son h ctd been 

23 

24 

25 

26 

27 

28 

sanctioned fo r prior activ ity, and at t h e time when they 

first started those b ack in 2 0 09~ there was a --

phrasing in the --- in the settlement agreement that said 

you cannot conduct a n y c annabis activity unless amended 

by the Court. And h e was still a wa rded a dispensar~. 

And he ultimate ly d.i.d get i t amended, the - - the 

···----------- --- -------···-·- ------------- - ·-
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1 

I judgment or the s tipulation amended to say no illegal 

cannabis activity. 

So does the Cicv care? I don 1 t know how to 

answer that . 

BY MR. P,.USTIN : 

Q All right.. So it would be fair to say that the 

first goal of the regulating agencies in the city and 

the state is to protect the community and keep these 

types of individuals who had had illegal activity -­

illegal cannabis activity going on, the goal would be to 

keep the public safe? 

A I don ' t understand that question. Can you 

rephrase it? . 

Q No _ Ca.nceJ. that , Sorry. Strike that. 

So on the 517 6 property , Mr . Geraci 1 s name was 

not used on the CUP appl i ca t ion. Correct? 

A That 1 s correct. 

Q And was the reason because of his tax business? 

Is that what you were told? 

I don't know if I was told. A 

Q We::-e y ou gi ver2. a. reason why Rebecca Berry would 

be used as the agen t ? 

A I I don' t re c a l l i f I wa s or if I wasn't. 

I'm trying to t h ink b ack. 

was his tax business or 

I T ~ don't know if it 

you know, every y ear things 

loosen up a l i ttle bit , and the r e ' s been a -- always 

been a fear o f fe de:ic-aJ,.. enforcement. And so I don ' t 

remember the exact :i;:-eason right now. 

---·-- ·-----------------------------·-···- -·······----·---·- --·- ·----- ------------·------·------
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Q Are you ~vare that Mr. Geraci has been 

sanctioned for illegal cannabis activity on three 

occasions for 0W11.i:n9· ::;,~oper-t.y in which illegal marijuana 

principals were housed? 

A No. 

You're not aware of that? 

No. 

Q 

A 

Q Did y ou do any type of -- actually, have you 

worked with Mr. Geraci on any projec t . other than the 

6176 CUP? 

A I'm not sure I can answer that for clienc 

privilege. I know he waived wi t h regard t o this . 

someone could instruct me whether or not i t ' s been 

waived to everything, that would be helpful. 

MR. WEINSTEIN : Waived , y our Honor. 

THE COURT : I I m so::'.:'ry? 

If 

MR. WEINSTEIN : We will waive the privilege. 

THE WITNESS: Okay. Yes. I did work with him 

on -- working on same other land use entitlement 

projects . 

BY MR. AUSTCN: 

Q Were those: marijuana related? 

A They were not. 

Q Sc in the forms t hat we sa.w up on the board, 

you said that Rebec(:!t; Berry 's name was a l l that was 

required because the -- any CUP runs wi th the land. 

I Correct? 

I A That ' s cor rect. 
L. _____ _ 

Page 50 
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Q S o i f l•ls . :Ch; ::.-ry 'ic/c.S ~'-.i:c. Ge r aci I s agent, 

wouldn I t you say tha t ::..r.. fact Mr. Geraci did have an 

interest in the CUP? 

A I 'm sorry . The quest i on 1s I would say that 

Mr. Geraci has an interest in the CUP because Rebecca 

Berry was his agent ? 

Q 

A 

Yes . 

Yeah . I believe that they were working 

together to obtain the CUP. 

Q So in Exhibit 3 0f which has already been 

admitted into evidence, the first page, Part 1 , it's 

fine print . But thl'. ee lines down, does it. not say to 

list a~d by the list it 1 s referring to -- anyone -­

THE REPORTER: Can the reporter hear that last 

part again , and l ouder Counsel . 

BY MR. AE3TIN : 

Q Okay . In Part 1 , it refers to the ownership 

disclosure statement . And three lines d own , it says the 

l ist must include t.he names and addresses of all persons 

who have an interest in the property, recorded or 

otherwise ,. 2.nd state the type of property interest .}' 

including tenants who will benefit from the permit, all 

individuals who o,,.rn tha property . 

A 

Q 

Yes . 

So after reading thatr why does it seem 

unnecessary to list Mr. Geraci? 

A I don ' t know that it i t was unnecessary or 

necessary. We just d idn ' t do it . 

~-----------------·-----------------·------
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1 

I , Margaret. /,1.. Certified Shorthand 

Reporter , No. 973:::., :::, c.a. t:e cf Cal.iforni a , RPR, CRR, do 

h ereby certify: 

That I r eported stenographically the proceedings 

h eld in the above-ent.it.led cause; that my notes were 

thereafter transcri.0cd with Computer-Aided 

Transcription; and the fo r egoing transcript , cons isting 

of pages number from l to 236, inclusive , i s a full , 

true and correct tr::i.nscription of my shorthand notes 

tak en during the proceeding had on July 8, 2019. 

IN WITNESS WHE.REO:S"', I have hereunto set my hand 

this 22nd day of J\.1:ly 2019. 
( 

;,)Jz11,<:~,,'T:>?~i?/iC 
-----·+---------------- - - - ---- -

Ma r gare t A . Smit~, CSR No. 9733, RPR, CRR 
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IN THE SUPEF<'L:::? ,::~1CR'T C ,· •:'EE STJ;TE O F CALIFORNIA 

DEPARTMENT 7 3 HON _ ,JOEI., R _ \!WHL FEIL , JUDGE 

Case No. 
37 - 2017-00010073 - CU-BC-CTL 

6 LARRY GERAC I, A.N 
IND I VIDUAL, 

7 

8 

9 

10 

11 

12 

13 

14 

16 

17 

18 

19 

20 

2 1 

22 

23 

24 

25 

26 

27 

2 8 

P1aint } ff 

vs_ 

DARRYL COTTON , AN 
INDIVIDlLn.L; AND DOES 7 

THROUGH 10 , INCLUSIVE, 

Defendaats-

-------------------- -
DA?_RYL co-.,_'TON I AN INDIVIDUAL ; ) 

Cross -- comp l a inar:t. .-

vs_ 

L_:!:;_RRY GEP_;~sC l I AN INDI']IDUAI.J 1 

REBECC_l; B~:-~'.KY , AN INDIVIDUAL, ) 
and DCES l THROUGH 10, 
INCLUS I VE , 

CYoss - Defendants_ 

REPORTER'S T?:..A.NSCRIPT OF PROCEEDINGS 

NOVEMBER 3, 20:~7 

REPORTED BY: JULIE J'-__ l"'-cI<:AY , CS~<. 9059 
OFFICIAL REPORTER PRO TEMPORE 
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. .APPEARANCES : 

FOR THE PLAINTIFFS : 

FERRIS & BRITTON 
BY: MICHJl.EL R . WE INSTE IN , ESQ. 
501 West Broadway, Suit e 1450 
San Di e go , Ca l ifornia 92101 
(6 J.9 ) 233··"3~. 31 
rnweinste in@ierrisbritton.com 

FOR THE DEFENDANTS: 

FINCH , '!'HORNTON & BAI RD 
BY: DAVID S. DEMIAN, ESQ . 
474 7 Execut.ive Drive , Suite 700 
San Diego, Californi a 92121 
( 858) 737- 3100 
ddemia n @f~blaw . com 

·-·--·----·-·--·----------------
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Transcript of Proceedir:gs November 03, 2017 
~---------- ---··· ···--·-- - -------·----- - ·--·- ·--- -----------~ 

FRIDAY, t,' (.';\/EI•!f3b:R 3 .· 2017 , 9: 13 A. M. 

S J.,.l'i uIEGO .. CAL:1:FORNI A 

DEPARTMENT 73 HON. JOEL R . WOHLFEIL, JUDGE 

THE COURT: J: tem 7. Case number ending 10073. 

Counsel , good co see both of you. You were 

temporarily confused, Counse l. 

MR. WEINSTEIN: Because we have two actions 

between us; and in on e, with real parties in interest. 

THE COURT: Can 

MR. WEINSTEIN: 

I have your appearance? 

Mi chael Weinstein with Ferris & 

Britton for plaintiff Larry Geraci , also a 

cross-de f endant, and cross-defendant, Rebecca Berry . 

MR . DEMIAN: Good morning , Your He.nor. David 

Demian appearing on behalf of Darryl Cotton . 

THE COURT: Oka y . Just give me on e moment to 

remind myself of what the Court is inclined to do . This 

is your demurrer? 

MR . WEINSTEIN: Yes . 

THE COURT: That' s what I thought . That's why 

when you we r e heading over the r e and ended up t here 

okay. This is c-n a cross-complairE.? 

MR. WE I NSTEIN : It is . 

THE COURT: 

sub mi tting? 

Interes t i n g c ase . Are yo~ 

MR . DEMIAN : On the tentativ e, y es, Your Honor. 

THE COURT : Rig-ht . 

Counsel? 

Page 3 
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MR. WEINf :T E: IN: 

is address only 

the one that ·we 

Yes. Whac I would like to do 

c;untract claim. That ' s 

. ' ' vn-cn t h e tentative on . 

So with resp2cc to the breach of contract, your 

tentative ruling reJects the argument that Mr. Cotton's 

alleged oral agreement is inconsistent with the 

contradicts the signed wr i tten agreement, which you've 

referred to in your tentative ruling as the written 

memorandum and , therefore, you r eject the argument that 

it's violative of the statute of frauds. 

What you. E,a.y j_r:c .support o f that is the argument 

lacks merit b ecaus e the written memorandum attached to 

the second amended cross-compj_aint is unclear. 

acknm,Jled9rnent as to payr:tent of $10 ,. 0 00 doe s not 

The 

necessari ~y mean that the tot a l deposi t was not, in 

16 fact, $50, 000, and $40 , 000 was remained to be paid. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

You also say· it's not clear whether the statute 

of fraud applies to an agreement to negotiate. 

going to address that second point last . 

I ' m 

As to the i ssue of whe ther the alleged oral 

agreement is incon sis tent with the written memorandum, I 

think you ' re reading the controll i ng de c is ion in 

California , thE Supreme Cou r t case s in Sterling versus 

Taylor and Beaz e l 1 versus Sh:cade r. AnC these are cited 

in the brief. I think you 1 r e reading them too narrowly . 

Those decisions hold 

THE COURT : Counsel, the case, again? I'm 

sorry . I J U S~ wa ne ~o ba --

---- -----·--·------ ·--------·- - -----
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Tw8 California Supreme Court 

cases a re Ste ·1:-:::.. i:n.q V c:CT '3 U. s Ta.;(L or a nd Bea zell , 

B - e - a - z - e - l -· 1 .. 

THE COURT: Gotcha. 

MR.. WEINSTEIN: So t hose d ec i sions clearly hold 

that under t he statute of frauds , extrinsic evidence 

can ' t be e mployed to prove a.n agreement at odds with the 

terms of the me morandum . Pu t another way, the parol 

agreement , in this 2ase, a l leged oral a greement that 

Mr. Cotton is alleg i ng of which the written agreement is 

a memorandum, mi.1st ::ie e,ne whose terms a re consistent 

with the terms of the memorandum. 

So determining viliether ext r ins ic eviden ce 

prov ides the c ertainty requi r e d b y c he statutes, Court 

has to re2ognize tha t extrins ic evidence cannot 

contradic~ the terms of th~ writing. 

Here y our t entative focuses on the $10,000 

depos i t in t he writt e n agr eement v ers us the $50,000 

that's alleged in the oral agreement . But there's more 

than that. Mr. Cotte n clearly a l lege s a n $800 , 000 pri c e 

for the purchase of r eaL p r ope ~ty . 

written agreement. 

That 1 s in the 

But he also ailegea that the parties o r ally 

a greed to provide i·1 i E'. tl:2.·~ :0.e -✓JOuld r e'-:,::._:;i ve a 1 O percent 

equity s take i n ths di spensary that wa s go i ng to operate 

on the property and , al so , 10 pe r c e nt o f the profits. 

There's nothing in the written a g reement about that. 

evidence role is 
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it 1 s only there t o and these cases h old that -- it's 

only there to explai:r;. ambig-uitie s in the wri tten 

memorandum. Tl-:..ere r s I1othing in the writ ten agreement 

that 's ambiguous abou.t the total conside rat ion that's 

being p aid f~r . the property . . 

You've goc the oral agreement that's being 

alleged lead to substantial ly additional consideration 

in the form of an equity stake and 10 p~rcent of 

profits . So those additional ter~s and c onditions are 

a utomatica l ly inconsistent with the terms of the written 

agreement. 

In addi tion, if we look a t the 10,000 versus 

$50,000 deposit, which I think is a lesser 

contradiction , y ou've said that that particular 

provis i on in t~e written agreement , the $10,000 earnest 

money, :L.s ambiguous and could be explained by the 

extrinsic evidence that he provided of an agreement that 

there be a $50,000 deposit. 

I also think that's flawed , b ecause i f you read 

the allegations of the complaint, Mr. Cotton alleges 

that Geraci agreed to pay -- this is in paragraph 14A of 

the secor..d amended c::coss -complaint . Geraci agreed to 

pay the total sum of $800,000 cons idera tion for the 

purchase of the property , with a $50 , 000 nonrefundable 

deposit payable to Cotton upon the parties ' execution of 

final i n tegrated written agreements and the remaining 

$750,000 p a yable to Cotton upon the City ' s approval of 

his CUP applicat ion for the property . 

-·---- -·--·--------------' 
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talk s about h e a g~2 e 3 to p a~ 800 , 0 00 for the property. 

And then it says $~d), 000 ha.s bee!1. giv en in good faith 

earnest money t o be app l i ed t o t h e sales price and to 

remain in effect 1.m tU. the }i.c2nse is granted. 

So t h e writcen agreement says , I ' ve given 

$10 , 000 . The rema i n i ng b2. l a nce o f $ 7 9 0, 00 0 is not due 

until the license or the CUP application is approved. 

Th at ' s i n consistent wi th what 's alleged in the oral 

agreement that says , I was s upposed t o get 50 , 0 00 and 

pay the balance of 750 - at the end . So that provision 

is inconsistenc with the - - contradi cts the terms of the 

written agreement . 

A:r1c. as I said be::ore , the two provisions for 

1 0 p e rce nt equity s t ake and 10 percent of the profits 

c learl y acid to the writ tcr.1 memorandum and don ; t clear up 

any ambiguity in the written memoT2.ndum . 

speak to those issues at a l l . 

It doesn't 

So you have agreement for the purchase of real 

property that is sub j ect t o the scatute of frauds. All 

the materia l terms and c ond itions hav e to be stated in 

writing. An d a n oral agreement that alleges additional 

material t e rms and :...; e,ndi t:icms 'cha.t.. -- -- and that evidence 

d oesn' t e xp la:ir.: a n y ambig 1i i_ i.:::y ~-:n t:. h e v,;:i.:t t t en agreement. 

It adds t o t he terms . And that ' s violat i ve of the 

statute of fra u d s . 

is, Okay. 

So thac t a k e s u s t o ~he o t her a r gument , which 

You said i ~ 's not clear that the statute of 

----- ·-•---·-···-·· ······- ·- - --·- --· ------- -~--------- -··- ·---------------' 
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frauds applie s ~ca~ agreemen~ to negotiate in good 

faith. And you c i te t he Copeland case, Copeland versus 

Baskin-Robbin s wh ich cou n se l ci ted i n their papers . 

And I subcr.it tha t that c ase doesn I t apply at 

all. Copeland was a written agreement between 

Mr. Copeland a nd Baskin- Robbins where Copeland bought 

Baskin -Robbins ' ice - cream manufacturing plant and in the 

written agreement agreed that they would negotiate on 

the t erms of a co-packing agreeme nt. In other words, on 

an agreement whereby once he started operating the 

plant, he would sel l the ~-ce cream to Baskin-Robbins. 

Previously Bask i n -Robbins owned both the plant and sold 

itself ice cream from the plant. 

These - - this is not a c ase i n wh ich there 1 s an 

1 5 a greement t o negotiate a f uture o r another agreement. 

1 6 

17 

18 

19 

20 

J !v e looked at all c he c i tat i ons to Copelan d . 

about 109 of them, abou t 90 - plus o f which are 

There's 

unpublished , they come up, also , in the context of a 

letter of intent or, like, in a lease where i t has a 

provision that says, You have an -- You have a n 

21 obligation t o negotiate in good f ai t h with respect to a 

22 

23 

2 4 

25 

26 

27 

28 

lease extension. 

Th e - - whe n L s ay s ~ne qua n on , I'm not sure 

t h at ' s t h e c o r r ect Lat i n p hra se, b u t t~e whole point of 

this type of claim t hat's recogniz~d in C&l i f ornia for 

breach of an agreemen t to negotiate i s when there is no 

agreement al r e a dy. It's a si tua tion in whi ch the 

parties agree to n egot iate to t r y and reach an agreement 

'--- - - ---- ------·- ·---·--- -- --~--·--- --- ~-·---- -- ·----------· 
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in the f uture . And , in fac t, t he r e 1 s n o obl igat i on on 

the part of the parties to reach an a greement about 

anything. 

So what the case law says - - and Copeland says 

t hi s directly in its quote -- is you can violate an 

agreement to negot iate without actually r eaching an 

agr eeme nt . You don ' t have to r each an agreement. And 

that's why under thi s particular type of cl aim , y ou ' re 

only entitled to reliance damages, not expectancy 

damages , because you don't get what ycu say the contract 

s hould h a ve been. You g e t what you e xpended in reliance 

on the promise to negoti a ce . 

So the way these cases are litigated is the 

people decide whether it was n egotiated in good faith, 

becaus e ~~ere was an obligation to do so , and then y ou 

did err~ d .. i.dn' t. 

In this case, it' s very clear f r om the second 

amended cros s - cornplairit. If y ou l ook at paragraphs 13 , 

14 , 15, Mr. Cotton has alleged t hat on November 2nd , 

2016 , the parties reached a n agreement a bout the 

material terms and conditions for the purchase of the 

property: $ 8 00,000 . He sets $5C,OOO deposit , 

23 10 percent equity E~take , 10 percent profit. l'u1d that 

24 

25 

26 

27 

28 

was all agreed to on Nove mber 2nd, 201( . And my cl.i ent , 

Mr . Gerac i promises to reduce it to a writing . 

There wa s nothing ta negotiate. Th ere was no 

negotiation that was g oj_ng to happen on the deposit . 

There was no agreement to negotiate on the equity stake 

--------- --- ----- -------------
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He claims 

that was al Y."e ady <'~s,:::eeo. uJ . 

So this is a case in whi c h it ' s an agreement 

that has, a ccording to Mr. Cotco11, all of these material 

terms and concerns _ Not ref lected in the writ ten 

me morandum, but the::::£:: 1 s nothing to agree t o negoti a te , 

to reach. 

The issue -- what ' s really happening in this 

complaint and what's really alleged , if you look at the 

factual alleg ations, is my cl ient failed to reduce to 

writing the agre ement -- the oral agreement that 

Mr. Cotton says was reached b e tween t hem . 

You can ' t get around the statute of frauds that 
. , 

easi-1.y-. Yo u can 1 t have a n agreement that requires 

compliance wi th the statuc.e of f r auds and say, But :!: 

ton ' t have to comply with it because I had an oral 

agreement to put i t i n writing ; and they failed to put 

it in writing , s o , therefore , the sta tute of frauds 

isn't violated. That 1 s no t the law . So that 1 s my 

position o n breach of contract claim. 

THE COURT : }\11 right. }\nd, Counsel, I I m going 

to t ake the matte:::_· under submission. I ' m going to l o ok 

a t the authori ti e s and r e flect . 

Did you want ,H-, to make n ote o f anything that 

you would lik e c c respond co ? 

MR. DEMI.A.11: Ye s . I wou l d l ike the opportunity 

to respond b rief ly. _ And I wil l oe brief. If You r Honor 

has decided to t a ke it under submi ssio n , then I think 

-·- ------ ·----- - - ---------- ----------~ 
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~the papers s1,eaK =l2arl y co the st rength of our 
! - t:' 

position. 

However, several of the statements of 

Mr. Weinstei.n are in~erestiLg to me and they point up 

that cur case and cur causes of ac t ion for breach of 

contract have merit. The position of Mr. Weinstein is 

that if there is no conflict b etween the November 2 

document , which he calls an agreement -- I prefer to 

call it a document s imply to distinguish between the 

idea that they're asserting that this i s a fully 

integrated, signed real estace purchase agreement, which 

we do not believe it is . 

language: 

T:1at November 2nd docnment leads with this 

il Darryl CottGn has agreed to sell the 

propE:~::-ty :Lccateci at. , 11 e t cetera . Dar~yl Cotton has 

agre:,::d. c·• ·crr, · ; ' ' ot~L-'"'T' ,Jr, ,:og nO'-L .;_JC--. - 'j - - \..~ . ,V-l -..1 ... ~~-

the terms of this agreement. 

hereby agree pursuant to 

If you look at real estate purchase agreements, 

CAR forms , commercially drafted, they will a11 say , The 

seller of the property hereby ag~ees to sell the 

prope::::-ty. 

receipt. 

Our case is ~ased on Lhe idea that this is a 

This ls mo~e a receipt than an agreement 

This document was s igned because Mr. Geraci said, I'm 

going to give you $10 000. We need to at l east put down 

that we have this agreement to agree and have an 

exchange of this cas h in 2 v1ri ting that documents it. 

An.d th.=..tt '2 h:r:.at i 1.:. does. So is there a 
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1 I conflict beU.;c ,=:: :..-: c ::· an a.mb:_;__ g ,:::i :·.:;r i n this agreement and 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

the other allegations i n our c ompl aint? Well , no, 

there's not . Eecat:,se wh2.t I just said L;; completely 

consistent with all the allegations of the complaint. 

Similarly , I know that we have an ambiguity and 

a conflict because i n the moving parties for the 

demurrer and I a pologize if I misremember, but we can 

go back, if Your Honor does take thi s under submission, 

and look at the documents. 

referred to as a deposit . 

Frequently, the $10,000 is 

However, in the November 2nd writing, the 

document states $10,0 00 cash has been given in good 

faith earnest money. Wai t: a second . Is good faith 

earnest rrconey the exact s ame thing as a deposit? And 

15 more importan t::. y, is it a final statement as to all the 

16 

17 

18 

1 a 
--J 

20 

21 

22 

23 

24 

25 

26 

27 

28 

mon.ey ·c.h2t must bf:: tendered prior t: o the sale of the 

property? 

And C()nsistent with al l our all e gations in our 

cause of action , we assert that there was an agreement 

to reach the final terms of an agreement. I k n o w I 

firmly believe this complaint states a cause of action 

that survives the statute of fra uds and che standard for 

general demurrer, which is the stand~rd here. All 

allegations muse be assumed i n the l igLt most favorable 

to our paper. 

And then I 1 ll just say briefly on the Beazell 

case and Your Honor , if you r e v iew this, you will 

see. The Beazell case cited by Mr . Weinste in involved a 
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writing that pra~ided f ar~ c~~a} 1 .25 percent 

commissior:, ·v.1h. ich C'->~-·'t°:Li ct2d ,vj_th a wri ting that then 

called f o r a 5 percent commis sion , which is different 

and can plainly disti. ,.le;·,1 isha.ble from a $10,000 earnest 

money statement versus a $5 0,0 00 deposit. 

is not on point. 

So that case 

And t hen I guess my -- on tl1e agr eement to 

agree on Baskin-Robbins, I have read Baskin-Robbins, 

although :naybe not the i09-plus citations , as 

Mr. Weinstein seems to have rev iewed. 

does sta nd. Where there i s a written 

agree , the c ause of action can stand. 

Baskin-Robbins 

agreement to 

1-\.i.7.d . I . think t hat's what the Court found in its 

demur:cer, and I 2nccura.ge t:.he Cou.rt: to not deflect from 

that path because t~at is a fact. When you have that 

agreerne nc to agree, it ! s n o t necessarily an unhinged 

agreement to agree. ~ou may have agreement . Regularly 

we do write letters of intent that have agreements as to 

the material terms t hat set the baseline for the 

discussion that frame what is the good faith negotiation 

that then fel lows. 

So fo~ all ~f those ~eason s and the reasons 

stated in ou ~ 9 ape~s , we ~equest the Court to rul e as it 

did i n its teiTcat i . '.re rul i ES . 

'l'HE COURT : r ight . Thank you very much. 

MR. WEINS'lEIN: May I have 1 5 seconds , 

patient. I appreciate it. I Your Honor ? You 1 ve 

I THE COURT : ;)1Jre ,. 

L __________ _ 
---------·-··---··-·------·· ·--·-~-------
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an agreement to ag~e~. 

Cou~sel is now saying they had 

I:: ·:.h~_, t ; s the c ase, then this 

case gets -- the cause of acc i on gets knocked out 

automatica lly . There i s no s uch thing as agreement to 

agree. 

It 1 s even in you~ quotation in the tentativ e 

ruling . You were distinguishing i n there between 

agreement to agree and actual agreement to negotiate in 

good faith towards something. Those are different 

things. So I need to make that point. 

The CL.her thing i s , again, we ' re comparing the 

alleged oral agreement tc the written memorandum. And 

that's the i.mportant thing to focus on in l ooking at the 

pa~col e:v idence :ru le . 

'Thank you. 

THE COURT: Thank you both . I ' l l take it under 

submission. 

possible. 

1 1 11 get a minu te order out as soon as 

I'll be l ooking at everything and reflect it 

in my arguments. 

MR . DEMIAl'\f : Thank you . 

MR . WEINSTEIN: Thank you. Your Honor, may I 

approach the court reporte~? 

THE COURT : Sure. 

(The pro ceedings were adjourn~d a t 9 :31 a.m .) 

- 000 -

---- - -·-·--·--·--------
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CSkTIFIC~TF OF 2 EPORTER 

STATE OF CALIFORNIA 

COUNTY OF SAN DI EGO 

I , JULIE A. Mc KAY, CSR NO. 9059, AN OFFI CIAL 

REPORTER PRO TEM IN T HE SUPERIOR COURT OF THE STP.TE OF 

CALIFORNIA , HJ AND FOR THE COUNTY OF SAN -.DIEGO, HEREBY 

CERTIFY THAT I REPORTED IN SHORTHAJ'-JD THE RECORD OF THE 

PROCEEDINGS HAD IN ':!:'HE WITHIN CASE AND LATER TRANSCRIBED 

SAID RECORD AND THAT THE FOREGOING TRANSCRI PT IS A FULL , 

TRUE, ~.ND CORRECT TRANSCRIPTION OF THE PROCEEDINGS IN 

THIS CASE . 

DATED THIS 1 4 th DAY OF NOVEMBER, 20 1 7. 

,,.., · -)~y,ti • 
i , : iJ •· 1 /Ll--;-~-----.. • ..... ...... ~--/ u t 1.\,..,,-> I ""', 

L/ t ) 
J __ u_L_I_E_A~- 1v1cK:.~--t..,,.,~---- - -------

c s R NO. 90 59 
OFFICIAL REPORTER PRO TEMPORE 
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10 

3. Cross"".deferidant R e b r)C ':;Si .Ben--·'.f ("B~r.cit) is, and at all times mentioned was, 

an individual residing within tl1b ·:0.uniy of San [Hago, California. 

4. Cotton, at all times materl~1! trJ this action, was the sole owner of the 

commercial property located at 6176 Federal Boulevard in San Diego, California 

92114 (the "Property"), the subject of this dispute. 

5. Cotton is the President of ;mia-Gro, a manufacturer of environmentaUy 

sustainable products, primarily induction lighting systems, that help enhance crop 

production while conserving energy and water resources. 

6. Cotton is the President of 151 Farms, a not-for-profit organization he founded 

in that is focused on providing ecologically sustainable cultivation practices for the 

food and medical needs of urban communities. 

7. Cotton, at the Property, operates both his lnda-Gro business and his 151 
12 

, Farms not-for-profit. 

11 

13 I · · 1 8. Cotton does no1 know the true names and_ capacities of the defendants named 
14 I! DOES 1 through 10 ar.d, therefore,. sues them by tictitlous names. Cotton is informed 

II 15 
.; and believes that DOES i through ·i O ate in some way responsible for the events 
• 

16 described in this Cross-compiaint and are liable to Cotton based on the causes of 
17 action below. Cotton will seek leave to amend this Cross-complaint when the true 
18 names and capacities of these parties have been ascertained. 
19 9. Based on the foregoing, jurisdiction is proper in this Court and venue in San 

20 Diego County, California. 

21 

22 

23 

24 

25 

26 

27 

GENERAL ALLEGATION§. 

10. Geraci contacted Cotton in August of 20 ·1 e seeking to purchase the 

Property from Cotton. Geraci desired to buy the Property because it meets certain 

requirements by the City of San Diego {the "Citt) that wouid allow Geraci to apply 

for a Conditional Use Permit C1CUP11
). if granted, the CUP would permit the operation 

of a Medical Marijuana Consumer Cooperative ("MMGG") at the Property. 

11. Subsequent to the initial conversation · in August between Geraci and 

28 Cotton, over the course of approximately two months, the parties entered into 

2 

CROSS-COMPLAINT 
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i 

h 

·• . 

( __., 
1 

intense negotiations regardinrJ thu r-.;3;f; oi b,i3 1.::.n1perty' . During this period of time, in 

'----

good-faith anticipation of f1n;;iU;,::i t::) th :i s~\!e of the Property, the parties 
2 

simultaneously engaged in prelirn1ntH"y due dUi~t1nce and preparation of the CUP 
3 

application. 
4 

5 . 

6 

12. During the course of the negotiations and preparation of the CUP 

application, Geraci repr~sented to C:ittcn, among other things, the following: 

a. That his due diligence uncovered a critical zoning- issue that would 
7 

prevent the Property from bein·g is;sued a.CUP permit unless he lobbied with the City 
8 

to have the issue resolved (the "Crmc--al Zor.i'ng Issue"); 
9 

b. That he, through his personal and professional relationships, was in a 
10 

unique position to lobby and infiuence k~y City political figures to (i) have the Critical 
l1 

Zoning Issue favorably resolved and (ii) have the CUP application approved once ' 
!2 

submitted, 
13 

G. That ht:1 'li'llaSi ir. a posmcn ·to successfully operate a MMCC because, at 

16 d. That as an Enrolled /1.gent 'for the IRS, and the owner-manager of Tax 
17 and Financial Center1 Inc. (a l'aX-relaJed business), he was an individual that Cotton 
18 could trusi because he operated in a fiduciary capacity on a daily-basis for many 

19 high-net worth individuals and b!,!sinesses. 

20 13. On November 2) 2016, crfi:er months of negotiations, Geraci and Cotton 

21 met at Geraci's office to negot.iat.~ the unseWed 1enns and ·finalize their agreement 

22 for the sale of the Property .. The patties ~grned to over ·,hlrty different terms for the 

sale of the Property and their intention was to reduce those terms to a writing. 23 

24 

25 

26 

2? 

28 

14, The consideration for · the purchase of' ihe Property consisted of 

monetary and non-monetary components. Under the terms of the agreement 

reached, Geraci agreed to providt~ Cotton; among other things, the following· 

consideration for 1he Propsrty: 

a. The sum of $800,000; 
., 
::, 
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12 

b. A 10% equity stake :r, ih:~ !Vii'.1iCC upon the City's approval of the CUP at 

the Property (the 1'BU::-;!m-: ':;$·'J-' .:3lfKt 

c. On a monthly basis, 10% of the profits of the Business for the preceding 

month or $10,000, whichever was greater. 

15. A condition precedent ro closing the saie of the Property was the City's 
. ' . 

approval of the CUP application. 

16. Further1 Geraci would pay Cotton a non'."refundable deposit in the 

amount of $50,000 (the "Non~Refundable· Deposit"). Geraci was then to submit a 
. ·, .. ~ ' . •. ' . 

CUP application to the City. If the City granted the application, the sale and transfer 

of title to the Property to Geraci would be consummated upon Geraci's payment of 

the $750,000 balance. However, if the City rejected the CUP application, the sale 

and transfer of the Property wouid not proceed and Cotton would be entitled to retain 

'the $50,000 Non~Refundable Deposit 
13 I 17. Tne transaciion was lo be affeciuated via two agreements: (i) a Real 

~
4 

!Estate Purchase Agrae~ent and (ii) a Side Agreement. The Re~l Estate Purchase 

·
5 

p Agreernent was to specify the payment of $400:000 from Geraci to Cotton for the 
16 purchase of the Property. 
17 18. The Side Agreement was to include the additional, remaining $400,000 
18 payment obligation (such that, in aggregate, the monetary components of the Real 
19 Estate Purchase Agreement and the Side Agreement totaled $800,000). The Side 
20 Agreement was also to inciude various other material terms 1 including, without 

21 limitation, the ·10% equity stake and monthly piotit shartng (i.e., 10% of profits or a 

22 minimum monthly payment of $10;000), 

23 19. Krter the parties tirt-1iized consideration for t:1e Property
1 

Geraci 

24 requested of Cotton that he be given time to put together the $50,000 Non-

25 Refundable Df3posit. Geraci alleged that he needed time as he had limited cash and 

26 he would require the cash he did have to immediately fund the costly preparation of 

27 the CUP application and lobbying-efforts needed to resolve the Critical Zoning Issue . 

28 

4 
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I 

\___,, I 20. Geraci offered to ptovkie <.>vlion on that day $10.000 as a show of 

... __ ... 

"good-faith" towards the $50:000 i\11.:m-R~ftmdable Deposit even though the parties 
2 

did not have a final legat agi-earflE;nt for the so:13 of the Property. Cotton raised his 
3 

concern, that he would not receh.:t~ the baiance of the Non-Refundable Deposit if the 
4 

City denied the CUP .application. Geraci prornised to pay the balance of the Non­
s 

6 
Refundable Deposit . prior to submission of the CUP application with the City and 

stressed the need to immediately resolve the Critical 7oning Issue. 
7 

21. Cotton agreed and Geraci offered to incur the cost of having his 
8 

attorney, Gina Austin, "quickly1' draft the Real Estate Purchase Agreement and the 
9 

Side agreement. 
10 

22. At Geraci's request U1e parties executed a three-sentence agreement 
11 

that Geraci stated was for there to be a record of Cotton•s receipt of the $10,000 
12 

l•good-faith,, deposit {the "fJovsmber 2nd Agreement"). 
13

· II 23. That s~rn-a day at 3:i 1 · PM: Geracr emailed Cotton a scanned copy of I 
!
4 I! tna notarized Novernber 2nd Agreement I 

~s !I 24. Later that day at 6:55 PM, Cotton replied to Geraci, noting: 
16 

1 
"I Just noticed the 10% equity position in the dispensary was 

17 

18 

19 

not language added into that document. I just want to make 
sure that we're not missing that language in any final 
agreement as it is a factored element in my decision to sell the 
property. I'll be fine if you would simply acknowiedge that here 
in a reply." 

20 25. Approximately 2 hours later at 9:13 PM, Geraci replied. stating ''No no 

21 problem at ail.=' (Exhibi i: i .) 

22 26. Cotton, · having received written confim1at1on from Geraci regarding the 

23 10% equity stake, continued · to operate in good-faith under the assumption. that 

24 Geraci's attorney would draft thG appropriate legal agreements r~fiecting the deal the 

2s parties reached. 

26 27. Thereafteri over the course of the next four months, Cotton continuously 

27 reached out to Geraci regarding the ·following three issues: 

28 

5 
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. . 

\.__,, I a. The progre,s;s cf th~: Crfoi::s:! ?:i)nlni) lEsue that precluded the submission 

'-~-~-. 

''----' 

2 

3 

4 

5 

6 

Of the CUP ,;, r,, '"11 :1"'"'··11 ·•·" ··~ · ~~ - ~~~ ,·~! :1!: .. ,M! '. ·:.~· .• ,:,· "1 ·· ~ 

b. The balance of the 1<orH~;;;cfur1dabfe Deposit; and 

c. ihe status of the dri:rfts, 0f the Real Estate Purchase Agreement and the 

Side Agreement 

28. During this four-month petiod Geraci was predominantly unresponsive 

and failed to make substantive progress on any of his promises_. 
7 

29. On Januarf 6, 20'171 Cotton, exasperated with Geraci for falling to 
8 

provide any substantive updates on the Critical Zoning Issue or drafts of the legal 
9 

10 

11 

12 

B 

14 

15 

16 

!7 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

agreementss texted him 11Can yoL, can me. If for any reason you1re not moving 

forward I need to know.'1 

30, That same day Geraci replied via text stating 11 l'm at the doctor now 

everything is going fine the meeting went great yesterday supposed to sign off on the 

zrmin~ on the 24th of this month rn xrv to caH you latsr todav stm very sick." t lb• ~ · · ./ , 

I · 31. . _ Eetw;eerr Jarn.mry 18, 201:' and February 71 20'i7! the following text 

conversation took p1sce between G~rac1 2nd Cotton: 

Geraci: 'The sign off date they said it's going to be the 3oth.n 
Cotton: "This resolves the zoning issue?" 
Geraci: "Yes=1 

Cotton: "Excellene 
Cotton: llHow goes wr 
Geraci: "We're Waiting for confirmation today at about 4 o'clock" 
Cotton: 11Whats new?" 
,QottoQ.: "Based on your iast text l thought you1d have some information 
on the zoning by no·w. Y(;u;- lack cl respon~e ::uggests no resolution as 
of yet.11 

.Geracj: 1'rm just walking in wlt.h clients they reso1ved it its tine we're just 
waiting for final pap15rwcrk.11 

32. Thus, Geraci's communications to Cotton regarding final resolution of 

t~e Critical Zoning issue (the prere~uisite to the submission of the CUP application 

and the latest point at wh1ch Cotton would receive the remaining $40,000 of the Non­

Refundable Deposit) was, thaI altht1ugh 1mminent, it had not yet been completed. 

6 
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l_,, 
1 

33. On February ·Hi, ~~f.: ' 1·: (;(:r:.:;c:t tBxted Cotton "we are preparing the 

2 
documents with the attome), rmd '.:·.'.-r:.-:!;'t\iy \11@ t1-:ive them by the end of this week." 

3 
34. On February :~2 1 20'! 7': c~~rciGi te;~ied Cotton 1'Contract should be ready 

in a couple days." 
4 

5 
35. . On February 27, 2fYi 7. Gf;r~ci (::mailed Cotton a draft Agreement of 

Purchase and Sale of .Real Properrv for the Property (the 11 First Draft Real Estate 
6 

1 

Agreement"). The First Drafi R.eal E3t~te Agreement completely failed to reflect the 
7 

agreement that Geraci and Cotton had reached on November 21 2016. Cotton called 
8 

Gera,ci who ~aid H was a miscommunication between him and his attorney Gina 
9 

10 

11 

12 

Austin and he promised to have h;:~;- ;·ewiss the First Draft Real. Estate Agreement. 

36. On March 2, 2017, Gerac! emailed Cotton a draft Side Agreement (the 

"First Draft Side Agreemenf 1
'). 

"'.l'o/ 
~ .. On March 3, 2017, having reviewed the Firsi Draft Side Agreement, 

13 
i Gett.or: emai!ed G~r21r;i stating: 11 !-"tse no referie,,ce is made to the 10% equity position 

14 l\ [,1.rKi} para 3:i ·i k:io:.:~s to svoid cur ag i".?.6ment completely.') Paragraph 3.11 of the 

J.5 ~ir•~t ~.,.;::_i $,]. '~i;f~ .i>M ••·1--: "'); ll'',1c~r1< ~ li,~ ~r..,:- '01'..,.:;;4 . ; .. ~k ll'.~O'·t1'~ r- have,. no J:0•Int venff ·re or :.. 1i .:!lJ... ...Ja -1~ t '.i .... ,"\..! ._., .. ··t~t "...,G f ~ ~ ., '- ~a1l.1.'.;Al""":-l t t~ .... t u ~~ ~:,cu "EJi!i 11;, , lU 

16 partnership agreement of any kind, lri compiete tx,ntradiction of the deal reached 
17 betv11een the parties. 

18 38. Thereafter, Cotton bacarne int~reasingiy frustrated by Geraci's lack of 
19 progress on the outstanding issues. He noted to Geraci during a conversation that he 
20 would be looking to get ~:':1 attorney to revise the inaccurate drafts of the legal 

21 agreements provided. · Geraci '.:i!~fm&getj C0Uot1 l,y telling him it was a 

22 misunderstanding on his attomey's pait and tha-r Cotton CtAdd speak with her directly 

23 regarding any comments to the drafts. 

24 39. On March 6, 201 i\ Geraci, havinr; spoken with Cotton ~nd knowing he 

2s contemplated attending a sodal ~vern: ai which his attorney Gina Austin would be, 

26 texted "Gina Austin is there she has a red .iacket on if you want to have a 

27 conversation with her.'' 

28 

7 
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40. On March 7, 2o·i 7j Gdrnd en·iai!ed Cotton a revised draft of the Side 

Agreement {the "SecondDrafi ,Bitk~ :~eamenr'). The cover email contained the 

following language: 11 
.. . the 1 Ok a 111unth m\ght be difficult to hit until the sixth month ... 

can we do 5k, and on the seventh rnonth start 1 Ok?1
r 

41. The Second Draft Sida Agreement contained the following language: 

"Buyer hereby agrees to pay to Sellar ·io% of the net revenues of Buyer's Business 

after all expenses and liabilities have been paid~ .. Further, Buyer hereby guarantees 

a profits payment of not less than $5,000 per ·month for·the first three months the 

Business is open ... and $10,000 a n·1onth foi each month thereafter the Business is 

operating on the Property." 

42. On or about March ·1a, 201.71 having grown increasingly tired of Geraci's 

failures to respond to his requests for substantive updates on the Critical Zoning 

lssus\ Cotton reached out directly to the Deve.lopment Project Manager for the City 

that is responsible for GUP applications. Cotton discovered from the Development 

Project Manager thai a CUP app!icaiion had been submitted on his Property on 
15 October 31, 2016. 
16 · a. Cotton specifically recalled that day, October 31, 2016, as it was the day 
17 that Geraci had asked Cotton to execute an Ownership Disclosure Statement 
18 reflecting that Cotton had leased the Property to an individual named Rebecca Berry. 
19 Geraci told Cotton he required the Ownership Disclosure Statement because: 
20 

21 

22 

23 

24 

25 

26 

27 

28 

L As the parties did not have a final agreement in place at that time, 

he needed it to show other professionals invoived in the preparation of the CUP 

application and the lobbying effo1i s to prove that he had access to the Property; and 

ii. As a sign of good-faith by Cotton as they had not reached a final 

agreement and he wanted something in writing to prove Cotton's support of the CUP 

application at the Property as he r.eedad to immediately spend large amounts of 

cash to continue with the preparation of the CUP application and the Critical Zoning 

Issue· lobbying efforts. 

8 
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( 
"-._..,. I 43. Geraci told C{.:tton r-~- :::.tt F,:sb,:.:i::crt Berr~/ is very familiar with medical 

' ..... . _ _.,. 

I 
\..._. 

. marijuana operations, is c in.1st1;;i ~;tt] plo.,tee anc\ is f nvolved in his other medical 
2 

marijuana dispensaries. 
3 

4 

5 

6 

7 

8 

9 

10 

!1 

12 

13 

;.1 

15 
11 

16 

17 

18 

19 

44. Cotton has never met or dfrec11y entered into any type of agreement with 

Rebecca Berry. Insofar as she h,: lr:vdved vvith Cotton, she has always been an 

agent of Geraci and has been effec:tuaiing his plans, either in concert with him or at 

his direction. 

45. On March 16, 201 71 Cotton, after having discovered that Geraci had 

. submitted a CUP appiication on the Property and, therefore, had been deceiving him 

for months, emailed Geraci stating: 
1'we started th,::se negotiafo..:.ns 4 months ago and the drafts and our 
communications have not reflected what agreed upon and are still far from 
reflecting our original agreement. Here is my proposalt please have your attorney 
Gina revise the Purchase Agreement and the Side Agreement to incorporate all 
the terms vtre havt:1 agreed upon ttti th;Jt we can execute final versions and get this 
closed.,. P!eaae ixmfirm by fVlor:das· 12:00 PM whether we are on the same page 
?nd you plan to 1.;1.:mtinl,le with m.u- 2gm,::ment ... If, hopefully, we can work through 
&his, please ctxrl!rt~ that revisr.:d ·m1a.! draft~ that incorporate the terms -[we agreed 
to] wm b~ prov!d8d by VVednesday at 12:00 PM. I promise to review and provide 
comments that same day so we can execute the same or next day." 

46. In response to this en1-ail , on the same day, Geraci texted Cotton asking 

"Can we meet tomorrow[?J' 

47. On March 17, 2017, Cotton replied via email to Geraci's text request for 
20 a . · t· " .. . th i n in-person mee mg stating ... ;ai: 

21 

22 

23 

24 

25 

26 

27 

28 

''I would prefer that until \'tre have ·final el.greetnent~: ·chat we converse exclusively 
via email, My greatest cc-nrern is that you get ..:.l di::nial on the CUP application 
and not provide the remaining $40,000 non-ri.• fundab!e~eoosit. To be frank, I feel 
that you are r1qt da~ling with rt1e 1n good taith; you told ff;& repeatedly that you 
could not submit a CUP applicaUon until certa:n zoning issues had been resolved 
and that you had spent hundreds of thousands of dollars on getting them 
resolved" You lied to me, ! found out yesrerday from the City of San Diego that 
you submitted a CUP app!icatit,r1 .On October 31 2016 BEFORE we even signed 
our agreement on the 2nd of Novernber." 
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48. Thereafter,., ccem1ur.i.G:~ik':nf, 1ncre.e.s1ngly devolved between Geraci and 

Cotton as Geraci refused kJ conti:;t \, '<1:t:fli·t;i at Cotton's repeated requests, the 

original terms of their agreement. 

49. On March 21 ~ 2017; it b~·ing apparent to Cotton that Geraci had no 

intention of confirming or l'lonoring 'ihe agreement they had reached on November 

2ndj 2016, Cotton. called the Development P.roject Manager and asked her to · 

withdraw the CUP application pendlr-19 on his Property . . 

50. later tha~ day, the D1;:veiopment, Project Manager
1
emailed Cotton stating 

that she could not withdraw . thr: · CUP application on Cotton's Property as he 

requested because Rebecca Berry is the "financial responsible party" on the CUP 

application and not Cotton. 

51, Also, on March 21, 2017, Cotton emailed Geraci letting him know that 

he had spoken with 

''the Development Project iVianager for the City of San Diego who is handling CUP 
applications. She made it 100% clear that there are no restrictions ofi my property 
and that there is no recommendation that a CUP application on my property be 
denied. in fact, she io!d me that the application had just passed the 1Deemed 
Complete' phase e,nd was entering the review process. She also confirmed that 
the application was paid for in . October, before we even signed our 
agreement...[t]his is our last communication, you have failed to live up to your 
agreement and have continuously lied to me and kept pushing off creating final 
legal agreements because you wanted to push it off to get a response from the 
City without taking the risk of losing the non-refundable deposit in the event the 
CUP application is denied. To be ciear, as of now, you have no interest in my 
property ... " (emphasis auded.) · · 

52. After terminating his agreement •with Geraci! Cotton entered into an 

agreemeni with a third-party for the saie of the Property on rhe same day. 

53. On · March 22, 2017, Cotton was emailed the instant Complaint by 

Geraci's attorney, Michael VVeins ·ein 1 claiming that 

"[t]he November 2, 20'i 6, written agreement is a valid1 binding and enforceable 
agreement between Larry Geraci and [me] for the purchase and sale of the 
Property according to its terms and conditions ... You have been paid $10,000.00 
and, 1n the event the condition precedent of obtaining CUP approval is satisfied, 
then the remaining balance of $790,000.00 wm be due to you from Larry Geraci 

lO 

· CROSS-COMPLAIN'!' 

Case 3:18-cv-00325-BAS-DEB   Document 34   Filed 07/16/20   PageID.2181   Page 93 of 107



L 

( 
\ ----

L; 

I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

!3 ! 
' ' 

14 r 
,s I 

and you will be obligsted to tr2mslet ti1hs fo·l.a il'./ Geraci or his assignee." 

54. Oh April 29, 2017,. Gotta.n emailed .;md provided Geraci and Rebecca 

Berry with drafts of his Answ~r ·1r1 P\8intiffB . Complaint and his Cross-Complaint. 

Cotton noted that notwithstanding Ger~cl's unethical behavior that led to this 

needless dispute and the overwl1i:$lming evidence making clear Geraci's culpability, 

that he would like to resolve the dispute as quickly and fairly as possible. 

55. Neither Geraci or Berry replied to Cotton's request to settle the dispute. 

56. On May 5, 2017, the Court notified Cotton .that his Answer & Cross­

complaint were rejected because he submitted both pleadings in a singie document. 

Realizing that some time had passed for Geraci, Geraci's attorney and Berry to 

further review and think about the evidence against them 1 Cotton emailed Geraci and 

Berry again seeking to reach a settlement and 11work out something reasonable." 

57. Neither Geraci nor Berry replied to his request to settle the dispute. 

Count One 

·tauaet T.Ue) 

58. Cotl:ori hereby incorporates by reference all of his allegations contained 
16 above as if fully set forth herein. 
17 59. This cause of action is directed against plaintiff Larry Geraci and cross 
18 defendant Rebecca Berry. 
19 60. Cotton is 'the sole and rightful owner of record of the Property. 
20 

21 

22 

23 

· 24 

25 

26 

27 

28 

61. Based on the ~negations contained in Geraci's Complaint and the Lis 

Pendens filed by Geraci on the Property, Geraci has, made a claim for title to the 

Property adverse to Cotton. Further~ Ms. Berry has fifed c CUP application claiming 

to be the sole owner of the Property, 

62. Cotton is entitled to an order barring and forever estopping Geraci' and 

Berry from having or claiming any right er title k> the Property. 

ll 
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63. Cotton hereby incorpm·att·:s bV ;eference all of his allegations contained 

above as if fully set forth herein. 
4 . 

5 
64. This cause of. a.ction h; directed against plaintiff Larry Geraci and cross 

defendant Rebecca Berry. 
6 

65. Geraci and Berry di~paraged Cotton's exclusive valid title by and 
7 

through the preparing, posting, pub!ishlngl and recording of the documents 
8 

previously described herein, including, but not limited to1 the instant Complaint, the 
9 

Lis Pendens filed on the Property and the CUP application. -. · 
10 

66. Geraci knetM that such documents were improper in that at the time of 
11 

the execution and delivery' oJ the documents, Geraci had no right, title, or interest in 
12 

the Propet1}'. Thc1se documents 1Nere naturaliy and commonly to be interpreted as 
13 

denying, dlspamgingj and casting doubt upon Cotton's legal title to the Property. By 
14 posti11g1 publishing anti tecorciinf;1 documents. Geraci's disparagement of Cotton's 

l 
15 1 

lega! title was rnade to the world at large. 
16 67. As a direct and proximate result of Geraci and Berry's conduct · in 
17 publishing these documents, Cotton's title to the Property has been disparaged and 
18 slandered, and there is a cloud an Cotton1s title, and Cotton has suffered and 
19 continues to suffer damages, including, but not iimited to 1 lost future profits, in an 
20 

21 

22 

23 

24 

25 

26 

27 

28 

amount to be proved at tria11 but in an amount of no less than $2
1
000,000. 

68. As a furiher and proximate result ·of Geraci's conduct, Cotton has 

incurred expenses in order to c:ier;1r, title to the Property. Moreover, these expenses 

are continuing and Cotton wm incur additions! charges for ::i.uch purpose until· the 

cloud on Cotton's title to the Properly has been !emoved. The amounts of future 

expenses are not ascertainable at this time, but wiil be proven at trial. 

69. As a further and proximate result of Geraci's conduct, Cotton has 

suffered humiliation: mentai an9uish1 anxiety, depression, and emotional and 

physical distress, resulting in the loss of sleep and other injuries to his health and 

CROSS,COMPLJ.INT 
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"-------- 1 
well-being, and contim..ier) to 6Uf?'0r ju::J: :~\;Jtib}; 0i"t ~,n ongoing basis. The amount of 

such damages shall be prLHGr, :0.t h'tf;1 

' \--~ .. - _.,· 

L 

2 

3 
a B' ! .cortu~t,.,.1 •· ·•: ~ .• ,,,,,. ,_, "'1;. ..... ,1 _,., ,_,: •. · : ',· · - , · ·5, .. , .. ·1-·•··ty qual'1fies to apply "or a CUP • 3 !'•, I v1.t~ ;f.,o'.1.rht{;•, i0:: •uz~, ,,1.,.._;, •Cl•.--; {" .:v;..,.:::, I' ; 

which represents a significant win,dfai] fc.1~· Cotton and ha.s the potential to be a Jife-
4 

changing opportunity for h}rn. Llnfmtunofr:iYs Gt;racl and Berry have sought to first s . . . . 
fraudulently deprive Cotton of t.he i'xmer1ts that he bargained for and to which Geraci 

6 
agreed to on November 2nd, 2016, and, second, Geraci continues to harm Cotton by 

7 
proceeding with this action when he absolutely knows that the evidence is 

8 
unequivocal and he will not prevail if this action is seen through. 

9 
b. Geraci' s continuation of this action causes ever increasing damage to 

10 
Cotton on a dally basis because, simply put, he is indescribably tormented 

11 
emotionally and physicaliy as he sees a once in a lifetime opportunity, that could put 

12 
him in a position kt provide for ~1is k'ti1e.d ones and support him into retirement, being 

!3 I d ' ., ' if'~, . . ' n .. . v . ' d . •· . . b h . 
1 .,esi:royec: rJy ~::.1:.:n:1c1 anc oerrv ,fqjn1\~ i.'l ~:m ma11cIous, e avIor . 

.. 11 . . ' 
i.. I l 70.. At ~·he r itne that the tab,o ~~nd disparaging documents were create~ and 
15 ll l• "' ' ,./! .. J'" .·. "' . " ' . " . d .\ f I • t d d 
• • i pu1..':lW:¾ne<...i oy \)ie:·'t:;K;t, ~::,eri:-H~1 \-li'rH::rirv ~n -E~ · ocrnriems weie .. a se ana crea e an 
16 published them with the malicious ihtent to injute Gotton and_ deprive him of his right, 
17 title, and interest in ihe Property, and to obtain the Property for his own use by 

t8 unlawful means. 

19 71 . The conduct of Geraci in publishing the documents described above 

io was frau·dulent, oppressive, and malicious. Therefore, Cotton is entitled to an award 

21 of punitive damages in an i:UY1otmt sufficient to punish Geraci for his malicious 

22 conduct and to deter ~uch outrafJt:;o·us rnisconduct ,n the future. 

23 Count Three 

24 

25 72. 

·-----
(Fraud I Frauduient Misrepresentation) 

Cotton hereby incoiporates by reference all of his allegations contained 

26 above as if fully sef forth herein. --

27 73. This cause of action is directed against plaintiff Larry Geraci, 

28 

·u 
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L 1 74. On November- :2, ~?.Gl&, G::::r·ac; represented to Cotton, .among other 

........ ... '", 
( 
\ 
\. ..__._.,.,. 

L 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

i5 

things, that: 

a. He would honor ·cha agreeme'nt rc::.iCh(~d on November 2nd, 2016, which 

included a 10% equity stake in the Business and a guaranteed monthly equity 

distribution of $10,000 a month. 

b. He would pay the balance bf the non-refundable deposit as soon as 

possible, but at the latest when the alleged critical zoning issue was resolved, which, 
-

in turn, he alleged was a necessary prerequisite for submission of the CUP 

application . 

c. He understood ·and confirmed the November 2nd Agreement was not the 

final agreement for the purchase of the Property. 

d. that he, Geraci, as an Enrolled Agent by the IRS was someone who 

. \vas held to a. hlgh degree of ethical standards and could be trusted effectuate the 

agreen1entreached . 

75. · That the preparation of the CUP application would be very time 

cons.~ming and take hundreds of thousands of dollars in lobbying efforts. 
16 76. Geraci knew that these representations were false because, among 

· 17 other things, Geraci had already filed a CUP application with the City of San Diego 
18 prior to that day. His subsequent communications via email and text messages make 
19 clear that he continued. to represent to Cotton that the preliminary work of preparing 

20 the CUP application was lmderway, when, in fact he was just stalling for time. 

21 Presumably, to get an acceptanee or denial froni the City and, assuming he got a 

22 

23 

24 

25 

26 

27 

28 

denial, to be able to· deprive Cotton of the $40,000 balance due on the Non~ 

Refundable Deposit. 

77. Geraci intended 'for Cotton to rt~ly on his representations and, 

consequently, not engage in efforts to seil his Property. 

78. . Cotton did not knew ihat Geraci's representations were false. 

79. Cotton relied on Geraci1s representations. 

14 
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80. Cotton's relianr::i::: .)n G.e aci's rapresdi~:ations were reasonable and 

justified. 
2 ,-

81. 
3 

As a result of Gerach; represen',.e:tsmt~; to Cotton, Cotton was induced 

into executing the November 2nd Agreem§;nt. giving Geraci the only basis of his 
4 

5 
Complaint and, consequently, among other unfavorable results, allowing Geraci to 

unlawfully create a cloud on title on the Property. Thus, .Cotton has been forced to 
6 

sell his Property ~t far from favorable terms. 
7 

82. Cotton has been damaged in an amount of no less than $2,000,000. 
8 

Additional damages 'from potential future profit distributions and other damages will 
9 

. . 
be proven at trial. 

lO 
83. Geraci's representations were intentii)nai, willful, malicious,. outrageous, 

11 
unjustified, done in bad faith and in conscious disregard of the rights of Cotton, with 

12 I the intent to deprive Cotr:on of his interest in the Property. 
13 I 34. This lntenticmat, willful; maHcious1 outrageous and unjustified conduct 
14 enfit!Bs Cotton to an award of general, compensatory, special, exemplary and/or 

I 

1s· .,. d purmive amages. 

· 16 Count Four 
17 (Fraud in the Inducement) 
18 85. Cotton hereby incorporates by reference all of his allegations. contained 
19 above as if fully set forth herein. 

20 86. This cause of ac!ion is direcied against plaintiff Larry Geraci. 

21 87. Geraci made promises to Cotton on November 2nd , 20161 promising to 

22 effectuate the agreement reached on that day, but he did so without any intention of 

23 performing or honoring his promises. 

24 88. Geraci had nci intenr it'ft perform the promises he made to Cotton on 

2s November 2nd
, 2016 when he made them, as is· clear from his actions described 

26 herein, that he represented he would· be preparing Si CUP application, when, in fact, 

27 he had already deceived Cotton and submitted a CUP application. 

28 
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CROSS-COMPLAINT. 

Case 3:18-cv-00325-BAS-DEB   Document 34   Filed 07/16/20   PageID.2186   Page 98 of 107



L 

i•lt 
1. 

( ·, 
"--- -- ' 

L 

1 

2· 

3 

4 

5 

6 

7 

8 

9 

10 . 

11 

12 

13 

14 

15 

89. Geraci intended lo ci·acaive Cotton ln r.nder tot among things, execute 

the November 2nd Agreemer:t 

90. Cotton reasonably relied on Geracr s promises. 

91. Geraci failed to perform the promises he made on November 2nd, 2016, 

notably, his delivery of the balance of the Non-Refundable Deposit and his promise 

to treat the November 2nd Agreement as a memorialization of the $10,000 received 

towards the Non-Refundable Deposit a,nd not the fin~! legal agreement for the 

purchase of the Prqperty. 
' . 

92. Cotton has suffered ~nd continues to suffer damages ~ecause he relied 

on Geraci's representations and promises in an amount to be determined at trial, but 

which is no less than $2,000,000. 

93. This inten ional, willful, malicious, outrageous, and unjustified. conduct 

entities Cotton to an award of general1 compensatory, special, exemplary and/or 

punitive damages. 

Count Five 

(Breach of Contract) 
16 94. Cott1;m hereby incorporates by reference all of his allegations contained 
17 above as if fully set forth herein. 

18 95. This cause of action is directed against plaintiff Larry Geraci. 

19 96. The agreement reached on November 2nd, 2016 is a valid. and binding 

20 agreement between Cotton and Geraci and ·the November 2nd Agreement was meant 

21 to be the written instrument that solely memorialized the partial receipt of the Non-

22 Refundable Deposit and was not representative of the entir~ty of the agreement. 

23 97. Cotton upheld his end of the bargain, by, among other things, not selling 

24 his Property and helping with ihe preparation of the CUP application. 

25 98. Geraci breached the contract by, among other reasons, alleging the 

26 November 2nd Agreement is the final agreement between the parties for the 

27 purchase of the Prciperty. 

28 
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99. Cotton has sufforsd snd contirnJ~s to suffer damages because of 

Geraci1s actions that constitute t:i braach r;f cc.ntact in an amount to be determined 

at trial, but which is no· less thac, $2,000,000. 

Count Six 

(Breach of Oral Contract) 

100. Cotton hereby incorporates by reference all of his allegations contained . . . 

above as if fully set forth herein. 

101. This cause of action is directed against plaintiff Larry Geraci. 

102. The agreement reached on November 2nd; 201.6 is a valid and binding 

oral agreement between Cotton and Geraci. 

103. Geraci has breached the agreement by, among other actions described 

herein, alleging the written November · 2nd Agreement is the final and entire 

agreement for the Property. 

104. Cotton performed his obligations as -agreed on November 2nd, 2016; 
14 amcmg other things, he did not sell his property and, as a consequence of Geraci's 
15 breach of the agreement, is excused from having done so, but, Geraci, is still liable 
16 for the remainder of the balance due on the Non-Refundable Deposit. 
17 105. Cotton has suffered and continues to suffer damages because of 
18 Geraci's actions that constitute a breach of oral contract in an amount to be 
19 determined at tri~I, but which is no less than $2,0001000. 

20 

21 

Count Seven 

(Breach of Implied Contract) 

22 106. Cotton hereby incorporates by reference all of his allegations contained 

23 above as if fully set forth herein. 

24 107. This cause of action is directed against plaintiff Larry Geraci . 

2s 1 08. A cause of action for breach of implied contract has the same elements 

26 as does a cause of action for breach oi contract, except tha, the promise is not 

27 expressed in words but is•implied from the promiser's conduct. 

28 
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109. The agr.eemr~nt mached on N:>vernber ~~~,1d, 2016 is a valid and binding 

agreement between Cotton :r~nd Ger~ci. ' 
2 

3 
110. Geraci fraudulently induced Coaon into executing the November 2nd 

Agreement, which Geraci now purporis is the final agreement between the parties for 
4 

the purchase of the Property. However, the emails, texts- and actions taken by and 
5 

6 

7 

8 

9 

10 

fl 

between Geraci and Cotton make indisputabiy clear that there was an implied 

contract that is not the November 2nd Agreement. 

111. Geraci h~s ,breached the implied contract byl among other actions 

described herein, alleging the November 2nd Agreement is the final agreement 

between the parties for the purchase of the Property. 

112. Cotton has suffered and continues to suffer damages because of 

Geracrs actions that constitute a breach of implied contract in an amount to be 
12 determined at trial. but which is no less than $2,000,000. 
l3 

15 11 ... , . .). 

Count Eight 

(B~each of the Implied Covenant of Good Faith and Fair Dealing) 

Cotton hereby inr.frrporates by reference all of his allegations contained 
16 above as if fully set forth herein, 
17 114. This cause of action is directed against plaintiff Larry Geraci and cross 
18 defendant Rebecca Berry. 

19 115. There is an impfied covenant of good faith and fair dealing in every 

20 contract that neither party wm do anything which will injure the right of the other to _ 

21 receive the benefits of the agreement. 

22 116. Geraci breached the implied covenant of good faith and fair dealing 

23 when, among other actions described herein, he alleged that the November 2nd 

24 Agreement is the final purchase ~greement bet\veen the parties for the Property. 

2s 117. Cotton has suffered and continues to suffer damages because of 

26 Geraci's actions that constitute a breach of the implied covenant of good faith and 

L 27 fair dealing. 

28 
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( 
\___.,, 1 118. This intentional. i.Mmfl..il1 ;11aUcioiJsj i)ul:;ageous, and unjustified conduct 

/ 
\.,..._~-- ~-

2 
entitles Cotton to an awa:c( 1J2:nerai, corn;::ii:X1s;::1toryl special, exemplary and/or 

punitive damages in an arnount to h?. determlned e-1t trial, but which is no less than 
3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

l.3 

I-4 

!5 

$2,000,000. 

Count Nine 

(Trespass} 

119. Cotton hereby incorporates by reference all of his allegations contained 

above as if fully set forth herein. 

120, This cause of action is directed against plaintiff Larry Geraci and cross 

defendant Rebecca Berry. 

121. At relevant times, the Property was owned solely by Cotton and, 

currently, is still in his sole possession. 

122. Gerac'. 1 or an agent ac..iing on his behalfr illegally entered the subject 

Prope~rty on or ~bou~ March 27, 20·~7t and posted two NOTICES OF APPLICATION 

i~l3. Gera:ci'& ~J.i1orney, Michael V\:einsteinl emailed Cotton on March 22, 2017 
16 stating that Geraci· or his agents would be placing the aforementioned Notices upon 
17 Cotton's property. 
18 124. Geraci knew that he had fraudulently induced Cotton into executing the 
19 November 2nd Agreement and, consequently, he had no valid legal basis to trespass 

20 unto Cotton's Property. 

· 21 125~ On March 2·1, 2017 Cotton emailed Geraci stating that heno longer had 

22 any interests in the Property and should not trespass on his Property, yet he 

23 continued to do despite being warned not to. . 

24 126. Geraci's Notices of Application posted on his Property has caused and 

2s continues to damage to Cotton because: 

26 a. It is a trespass upon Cotton's Property by Geraci who has no r ight to the 

27 Property. 

28 
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L- l b. The posting gives the ~ppearance that Ms. Berry is the only owner of 

'-.,..-· 

the CUP application for the Property, tnereby damaging Mr. Cotton's interest in the 
2 

CUP application. 
3 

4 
c. Cotton has no adequate remedy at law for the injuries currently being 

suffered in t~at it will be impossible -for Cotton to determine the precise amount of 
5 

damages that he will suffer if Geraci and/or his agents conduct is not restrained. 
6 

127. Cotton has suffered and continues to suffer damages because of 
7 

Geraci's actions in an amount to be determined at trial, but which is no less than 
8 

9 

10 

11 

12 

13 

$2;000,000. 

- CountTen 

{Conspiracy) 

128. Cotton hereby Incorporates by reference all of his allegations contained 

above as if fully set forth herein. 

12.9. This cause of action is directed against plaintiff Larry Geraci and cross 
14 defendant Rebecca Berry. 
15 a. GGraci fraudulently induced Cotton to execute the Ownership Disclosure 
16 ·statement on October 31st, 2016, alleging that the Ownership Disclosure Statement 
17 was necessary because the parties did not have a final agreement in place at that 
18 time, he needed it to show other professionals involved in the preparation of the CUP 
19 application and the lobbying efforts, to prove that he, Geraci, had access to the 

20 Property. 

21 b. Geraci waf)ted something in writing proving Cotton's support of the CUP 

22 

23 

24 

25 

26 

27 

28 

application at. his Property. 

c. The Ownership Disclosure Statement is also executed by Berry and 

denotes Berry is the 11Tenant1Lessee.u Further, Berry tiled a separate document with 

the City claiming she is the 110 wner11 of the Property. 

130. Geraci represented t.o Cotton that Berry could be trusted, is a trusted 

employee, and is familiar with the medical marijuana industry. 

20 
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131. Cotton has never n1et or entered into a direct agreement with Berry. 

Berry knew that she had nr:i enter~a· ii\tn ~ !e~sH of any form with Cotton for the 
2 

Property and knew that she, ;·i~d no ownership inter.:.ist in the Property. 
3 

4 
132. Upon information and belief, Berry submitted the CUP application in her 

5 
name on behalf of Geraci because Geraci has been a named defendant in numerous 

lawsuits brought by the City of San Diego against him for the operation and 
6. 

management of unlicensed, unlawful and illegal marijuana dispensaries. These 
7 

lawsuits would ruin Geraci's ability to obtain a CUP himself. 
8 

133. Berry knew that she was filing a document with the City of San Diego 
9 

that contained -false statements, spe_cifica!iy that she was a lessee of the Property 
10 

and owner of the property. 
11 

134. Berry, at Geraci's instruction or her own desire, submitted the CUP 
12 

application as Geraci's agent, and thereby participated in Geraci's scheme to deprive 
13 1 

Cotton of hls Property and his owrtershi;:dnterestin the CUP applicaiion . 
14 ! 135. C:oiton has suffer&(i and coniinues to suffer damages because of Geraci I . . 

:
15 

' and 8:$.lrrys' acikm~ in an amount to be determined-at trial, but which is no less than 
16 $2,000,000. 
17 136. This intentional, willful, malicious, outrageous, and unjustified conduct 
18 entitles Cotton to an award of general, compensatory, special, exemplary and/or 

19 punitive damages. 

20 

21 

· Count 11 

{! (ijunctive Reliet) 

22 137. Cotton hereby , i~1corpc1rates by reference ail cf hls allegations· contained 

23 above as if fuUy set forth he.-e\rt 

24 138. This cause ofactior. ls directed against plaintiff Larry Geraci and cross 

2s defendant Rebecca Berry. 

26 139. . Geraci and Ben-y have Gotlcinuf.d to act as owners or parties of interest 

21 in the Property, even though both parties know they have no interest in the Property. 

28 
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140. These actions, including applying for the CUP without making clear 

Cotton's ownership internst in the Cl}P application 1 trespassing on the Property to 
2 

post notices, and filing the /ls pendens, has causad Cotton to lose and. continue to 
3 

lose profits, the benefits of his bargain and the Property if their actions are permitted 
4 . 

5 

6 

to continue. 

141, Defendant Cotton does not have a plain, speedy, and adequate remedy 

in the ordinary course of law as th~ 9UP applicatio11 is curren_tly under review before 
7 

8 

9 

10 

11 

12 

!3 

the City. 

PRAYER FOR RELIEF 

WHEREFORE, Cotton prays for relief as follows: 

1. That the Court order the Us Pendens on the Property be released; 

2. That the Court orde1\ by way of declaratory relief, that there is no purchase 

agreement bewJeen the parties and that Cotton and his successors-in-interest 

are the owners of the Property; i ( 
.\...__/ 14 

3. That the Court order that Geraci and Berry have no interest in the CUP 

~pplicatlon; 

\__._., 

I 
~-
' 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

4. That Cotton be awarded damages in the amount of $2,000,000; 

5. That Cotton be awarded damages for a loss of profits and other damages in 

an amount to be proven at trial; and 

. 6. That other relief is awarded as the Court determines is in the interest of justice. 

Dated: May 121 2017. 

22 
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Exhibit 1 
11/2/16 Email from Geraci to Cotton acknowledging additional terms 
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·L MGmail t~,-r;r t.ctton <indagrodanyl@gmail.com> 

-------------· .... _., __ ,., ... _ ... .. ,_ ..... ,.- .-·· - - -·-··•"" .......... . .. 

Agreement 
--------------,-·---·---------------------
Lany Geraci <Larry@tfcsd.net::,, 
To: Darryl Cotton <darryl@inda-gro.com:::- · 

Wed, Nov 2, 2016 at 9:13 PM . 

(No no problem at. a!!) 

Sent from my iPhone 

On Nov 2, 2016, at 6:55 PM, Darryl Cotton <darryl@inda-gro.com> wrote; 

HI Larry, 

. Thank you for meeting·today. Since we executed the Purchase Agreement in your office for 
the sale price of the property I just noticed the 10% equity position in the dispensary was not 
language added into that document. l just want to make sure that we're not missing that 
language in any final agreement as it is a factored element In my decision to sell the 
property. !'II be fine if you would simply acknowledge that here In a reply, 

Regards. 

darryl@lnda-gro.com 
www.inda-gro.com 
Ph: 877.452.2244 
cell: 619.954.4447 
Skype: dc.dalbercfa 

6176 Federal Blvd. 
San Diego, CA. 92114 
USA 

NOTICE: The Information contained In tr,E: ahove :Ot.".iSage is confiderJtial l11fom1ation solely for the use of the 
Intended recipient If the reader of this messa.:Ji:; !s not the intended reciplent. the reader iS notllied that any use, 
dissemination, distribution or copying of this wmmunk.aljon b; ~1lctfy prohibited. If you have received this 
communication In error, please noti fy Inda·Gro imrnedl1:1tely by telephone at 819.266.4004. 

IOuoted lex! hidden] 
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