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July 15, 2019; San Diego, California; 8:49 a.m
Hon. Joel R Wbhilfeil
-- 000 --

THE COURT: Al right. Good norning,
ever ybody.
VEEI NSTEI N: Good norni ng, your Honor.
TOOTHACRE: Good norni ng, your Honor
AUSTIN:  Good norning, your Honor.
E COURT: Al right. W're on the hone

I 3535

stretch.

Let me nake sure, though, there's nothing that
canme up that is inconsistent with what we revi ewed and
di scussed |l ate | ast week.

Let me go first to plaintiff's counsel. D d

you catch anything over the weekend that we m ssed | ast

week ?

MR VI NSTEIN:  No.

THE COURT: Al right. Defense counsel ?

MR. AUSTI N:  No, your Honor.

THE COURT: Okay. So that's a relief. W were
pretty careful. Mybe even nore so than we normally

are. So | would have been a little surprised if you

sai d you had sonet hi ng.

So when the jury gets in -- just give nme one
noment here -- the Court will instruct. And, as
nmentioned | ate | ast week when we net -- net first, if it

takes me sonething closer to 9:30, other than the few

monents it takes for plaintiff's counsel to set up to
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nmove to your opening closing. |If it's closer to 9:45,
then we'll take our first norning break.

And then when we're done with plaintiff's
counsel 's opening argunent, if it's before the break,
we' Il take our break. |If it's after the break, then
we'll nove into defense counsel's opening argunent. And
then after we will take our either first or second
nmorni ng break. And then dependi ng upon where we sit for
time, time permtting, we'll get one or both of the
second rebuttal closing argunents before we break for
noon.

Once we break for noon and the jury comes back,
we'll finish whatever we've got left to do and then get
the case to the jury so they can begin their
del i berati ons.

Assum ng that one or nore of our alternate
jurors show up -- and | expect themto -- they have been
awful Iy conscientious, all of them \Wat | would expect
to dois to allowthemto | eave the courthouse, not
di scharge themas jurors, but to allow themto go about
the rest of their lives unless and until we call themto
tell themto cone down and we substitute in and repl ace
one of our regular jurors or the jury returns a verdict,
at which tine everyone will be discharged. That's ny
expectati on.

Let nme go to plaintiff's counsel. Any
questions about any of the process?

MR, VEEI NSTEI'N:  No, your Honor.

Page 5
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THE COURT: Defense counsel ?

MR. AUSTIN: No, your Honor.

THE COURT: Al right. W'Il have nore tine to
tal k about this between now and when the jury gets the
verdict. But once the jury does cone back with their
verdict and we take -- one or both of you ask ne to pol
the jury or not, as soon as | discharge the jury, so too
w || counsel be discharged. You're under no obligation
to remain behind to chat with the Court. And I'|
remnd you of that. But oftentines, the only
opportunity to catch up with the jurors, should you w sh

to catch up with themto talk to them is when they're

still out in the hallway.
So as soon as | let the jurors go, Counsel are
free to go. Wat | do do, though, is direct that -- the

side that based upon the verdict formhas prevailed wll
be directed to prepare the judgnent.

It's conceivable we could have a split decision
here with a conplaint and a cross-conplaint, in which
case, if not, after -- the sane day as the jury returns
a verdict, at sone later tine, we mght have to have
anot her di scussi on.

Usual ly, it's pretty obvious which side has
prevailed, and that side will be directed to prepare a
j udgnent in accordance with the findings reflected on
the verdict form

So in any event, after | have -- after you al

have had a chance to talk to the jury or otherwi se, if
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you want nme to retake the bench after the jury has
returned a verdict, assumng there's still sone tine
left in the day, whether it be today, tonorrow, or
otherw se, |'mnore than happy to do so. But | just
want to make clear that counsel will not be expected to
sit around here while the jurors go on about their way.

| think we've already arranged for the exhibits
to be organized so that ny deputy can bring themin as
qui ckly as possi bl e when you're done with your closings.
| s that correct?

THE CLERK: Yes, they're already to go, your
Honor .

THE COURT: Counsel, what | want to make sure
Is you all have gone through the volune. |[|f you haven't
al ready done so, nmake sure you've gone through themto
make sure that you're satisfied. The last thing we want
to dois to let sonething slip by all of us that gets
before the jury that they shouldn't have seen. So
counsel are directed -- and you'll have sone tine
bet ween now and when the jury gets the case to begin
del i berations and before ny deputy brings those exhibits
I n.

| think I've told you previously that we'l]l
arrange for every menber of the jury to get a copy of
their own set of the instructions, including the
pre-instructions, as well as each get a copy of their
own verdict form And I'll explain why | do that

practice when we get to that point in the adnonitions.
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So if there's nothing else, stand down. Maybe
| can invite -- we need to use the projector while I'm
readi ng and di splaying the instructions. But other than
that, if there's anything el se you can begin to get
ready now.

MR. VEEINSTEIN. We're ready.

THE COURT: Are you ready?

So, Madam Deputy, where do we stand with the
jurors?

THE BAILIFF: W are at 13.

THE COURT: Al right. W can all breath a big
sigh of relief. W have at |east 12.

THE REPORTER: And your Honor, would there be
wai ving of the reporting of the jury instructions since
they were deliberated wth counsel ?

THE COURT: Counsel, now, the record wll
include all of the instructions that | provide -- or
present to the jury wll be filed with the Court. They
will be filed with the case file. So it's not like
there isn't a record of what's being presented to the
jury.

So let me go first to plaintiff's counsel.

Wai ve reading (sic) of the instructions, or not?

MR VEEI NSTEI N. Wi ved.

MR. AUSTIN. Wi ved.

THE COURT: Al right. Thank you, Madam
Reporter.

So Counsel, as soon as we get all of our jurors
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here, we wll nove forward.
THE REPORTER: And your Honor said waive

readi ng and neant to say waive reporting?

THE COURT: Waive recording, right. O waive
reporting. Yes.

(Di scussion off the record.)

THE COURT: Good norni ng, everybody.

So we're going to nove into nost but not quite
all of the instructions in a few nonents. And then --
Madam Deputy, you can turn the projector on, please.
And then proceed with closing argunents. And you'l
have the case early in the day if we can possibly get it
for you.

By the way, for what it's worth, | was neeting
with counsel until after 11 o'clock on Thursday norning
and then had anot her hearing on another matter at 1:30.
So we woul d not have had nearly enough tine to get you
the case | ast week. Again, for what it's worth.

You may recall that we're going to get you a
copy of all the instructions. So if you m ss sonething
as I'mgoing through it -- although, you wll see it on
the overhead -- don't be concerned. You'll have that to
| ook at as nuch as you |ike once you get the case and
begi n your deli berations.

Madam Cl erk, can | ask that you di mone row of
the lights, please. Thank you.

(Reporting of jury instructions waived.)
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THE COURT: Al right. Madamderk, if you can
turn the Iights on.

Madam Deputy, if you can turn the projector on.

What we're going to do nowis go into plaintiff
counsel ' s openi ng argunent because each has a clai mand
a cross-claim Each bears a burden on their responsive
claim Each is going to be allowed to give two
argunents. However, they each have tinme limtations.
And |' m keepi ng track of them

So we're going to start nowwth plaintiff's
counsel 's opening argunent. You recall what the | awers
say is not evidence, but it may help you eval uate the
evi dence and what you have heard fromthe w tnesses and
the aw that | have given to you.

Counsel , whenever you're ready, please.

MR VEEI NSTEIN.  Thank you, your Honor.

(d osing argunent on behalf of the

plaintiff/cross-defendant.)

MR. VEINSTEIN: Ladi es and gentlenen of the
jury, good norning. M client and | and ny col |l eagues
t hank you for your patience in |listening to the
testinony. | knowit's been over a couple of weeks. So
t hank you.

This case involves a dispute between Larry
Geraci and Darryl Cotton involving the personal sale of
M. Cotton's property at 6176 Federal Boul evard. The
crux of the dispute is evident fromboth the jury

Instructions just read to you and the special verdict
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forms you will receive.

My client, M. Geraci, contends that the two of
thementered into a Novenber 2nd, 2016 witten
agreenent. That's the docunent that you've seen as
Exhi bit 38. And you'll be shown that again during the
cl osi ng argunent.

M. Cotton, on the other hand, contends that
the two of thementered into an oral contract to forma
joint venture. |I'll discuss at |length the evidence
presented by the parties as it relates to those
contenti ons.

But before | do, please be rem nded that what |
say or what M. Cotton's counsel says is not evidence.
The evidence is the testinony you heard fromthe
W t nesses and the docunents that were admtted into
evi dence.

At the end of closing argunent, and as the
judge has told you, you will get two special verdict
forns, each of which contains specific questions that
you nmust -- that relate to the legal clains of the
parties that you nust answer.

You'l | also be able to be given a conplete set
of jury instructions given to you, which are
instructions regarding the law. 1'll refer to sone of
those jury instructions during my argunent to guide you
t hrough the factual questions you're going to be
answering on those special verdict forns.

Now, the judge nentioned in his instructions

Page 11
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the standard nore likely true than not true. That's the

burden of proof that each party is required to prove

sonet hing nust -- nust prove to. And, obviously, it's
not reasonable doubt like in a crimnal case. It's nore
like a scale of justice. |If they' re exactly even, the

burden hasn't been sustained. But they're slightly
tipped in favor of the party that has the burden of
proof, then they have net their burden of proof.

Now, as | go through the questions on the
special verdict form | wll actually be rem nding you
who has the burden of proof with respect to the various
guestions you have to answer.

So I'mgoing to give you a sneak preview of the
special verdict fornms. So if you'll put up Special
Verdi ct Form No. 1.

So that's the first page. Each special verdict
formwill be nmultiple pages, and it wll have each
party's clains and a |ist of questions. |'mnot going
to go through each of those questions now W'I| do
that later. But just understand that you're going to
get one formthat relates to M. Geraci's clains that
asks you all the questions that you need to answer to
determ ne his clains and one formthat tal ks about al
the claims of M. Cotton.

Now, the Special Verdict Form No. 1 involving
M. Ceraci's clains will be the ones where you decide
his two clains: Breach of contract, breach of the

I mpl i ed covenant of good faith and fair dealing.

Page 12
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Special verdict FormNo. 2, M. Cotton's clains
for breach of contract, intentional m srepresentation,
fal se prom se, and negligent m srepresentation.

Now, near the end of ny closing argunment, |
wi |l actually put up on the screen the special verdict
formand go through with you the answers that | think
t he evi dence conpels you to nake after you have heard
all the evidence in this case.

Soit's alittle confusing at first, certainly
in the abstract. Wen you see the verdict form you
wi || understand that you just go one question at a tine
to follow the instructions until you get to the end of
the form

So let's start with the breach of contract
claims of M. Geraci.

Woul d you put up Jury Instruction 303,

Hi ghli ght, please.

So you read Jury Instruction No. 303. The top
hal f of the formare what M. Geraci has to prove with
respect to his claimthat there was a breach of the --
that they entered into the Novenber 2nd witten contract
and that that contract was breached.

Woul d you go to Special Verdict Form No. 1.

The reason | put this up at the outset of ny
closing argunment is that you sort of see the logic in
all of this. The jury instructions tell you what nust
be proved, and the special verdict forms mrror the

el ements that you nust -- nust prove, as stated in the
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jury instructions.

So you see with respect to M. Geraci, breach
of contract claim he has to prove that Geraci and
Cotton entered into the Novenber 2nd, 2016 witten
contract.

And the first question on the verdict form
you'll be answering is did Plaintiff Larry Geraci and
Def endant Darryl Cotton enter into the Novenber 2nd,
2016 witten contract?

So that's howthe logic works. |If you go to
the second half of the CACI Instruction 303, where it
tal ks about what M. Cotton has to prove, you'll see --
and I'll have them both highlighted. You will see in
the bottomhalf of the jury instruction, M. Cotton has
to prove that they entered into an oral agreenent to
forma joint venture.

And then in the special verdict form you'll be
asked that question.

So as you go through the special verdict form
at the end, you'll see howthey mrror the jury
I nstructions.

Now, what's inportant at this point in ny
closing is that you understand that what we're really
tal ki ng about here are conpeting contract clains. One
party says the witten Novenber 2nd, 2016 contract was
entered into in connection with the purchase and sal e of
the property. Another says, no, there was an oral

agreenent to forma joint venture.
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And nmuch of the evidence in the case that was
presented relates to those conpeting contract clains.
You're going to be evaluating those conpeting contract
clainms both together because the evidence may go to both
I ssues, but also evaluating those clains for purposes of
the verdict separately because they are separate
contract clainms: One by M. Geraci, one by M. Cotton.

So let's turn nowto review the evidence, which
| submt wll support the follow ng concl usions.

| think the evidence will show that M. GCeraci
proved it was nore likely true than not true that the
parties entered into the witten Novenber 2nd, 2016
contract for the purchase and sale of the property.

| think the evidence will show that M. Cotton

failed to show that it was nore likely true than not

true that the parties entered into the oral -- entered
into an agreenent -- an oral agreenent to forma joint
vent ure.

The only third possibility, which I hope is
obvious, is no agreenent was entered i nto between
anybody of any kind. That's really the only other
alternative.

Now, M. Geraci, as you heard, was interested
I n purchasing a property for which it mght be feasible
to obtain a conditional use permt to devel op a nedi cal
marijuana -- to develop a marijuana di spensary.

He assenbled a teamto assist him He hired

M. Bartell. He later hired Schweitzer, the project
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desi gner, who was really the main person that was in
contact wwth the Gty with respect to the CUP
application. And he hired G na Austin, anong ot her
peopl e.

Each of these persons has substanti al
experience in applying and obtaining CUP permts for
marijuana principals. And they each tal ked about their
experience. They tal ked about their experience and
qual i fications and the extensive nunber of applications
t hey worked on previously.

M. Cotton has presented no testinony
chal l enging that team s qualifications or experience.

Now, M. Cotton's property was identified as a
potentially feasible property. So in July 2016,

M. Ceraci contacted himto acquire about buying this
property.

Now, both M. Cotton and M. GCeraci agreed that
the first contract occurred in approxi mtely July of
2016. That's actually corroborated by the text nessages
that were admtted as Exhibit 5. Those are all the text
messages between M. Geraci and M. Cotton. The very
first one is dated July 21st, 2016, which woul d have
been after they had their initial tel ephone call.

M. Ceraci told M. Cotton he was interested in
buyi ng or | ooking to purchase the property for which he
coul d obtain an additional use permt to operate an MMCC
or nedi cal marijuana consumer cooperative and to devel op
that on the property. He asked M. Cotton if he'd be

Page 16
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wlling to sell and at what price.

M. Ceraci told M. Cotton that he had
assenbl ed a team of qualified, experienced persons to
handl e the CUP application process. They discussed that
zoning was a problem but M. Geraci told himthat he
had hired JimBartell to handl e that issue.

Now, you'll recall -- and we won't go into
detail about it, but M. Cotton actually denied having
heard of M. Bartell in the first neeting, but then he
was i npeached by his deposition testinony in which he
actually testified earlier at his deposition that he had
met himat the outset, not two to three nonths |ater,
which is what he told you while he was on the w tness
st and.

Anyway, back to this initial contact wwth the
initial conversations. M. Cotton told M. Ceraci he
was interested in selling, and the price was 800, 000.
And M. Ceraci told himthat was within his budget.

M. Geraci told M. Cotton that he or his team
needed to do sone nore -- work on the feasibility of the
project. And fromthat -- at that point, M. Cotton
allowed M. Ceraci's civil engineers and other folks to
come onto the property to begin that feasibility work.

Now, M. Cotton did not deny that these things
were discussed in the initial conversations. He
confirmed they tal ked about potential zoning probl ens
because he knew already that there was a conflict

bet ween the zoning that was allowed in the nedical
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mari j uana consumner cooperative information bulletin put
out by the Cty and that it was in conflict wth the
zoni ng ordi nance.

He was al so already aware that he needed a
conditional use permt to operate a dispensary. And he
knew t hat because he had al so been previously sued by
one of his tenants for an illegal nedical marijuana
di spensary that was operated on his property. And
you'll hear M. Cotton telling you that he had a
di scussion -- and this would have been before he net
M. Ceraci. He had a discussion with his tenant in
which the tenant told himthat he was qualified to
obtain -- or had the ability to obtain a conditional use
permt. But as M. Cotton said, his tenant never
fol l owed through.

So the notion that you needed a conditional use
permt, M. Cotton knew at the tinme of his first
conversation with M. Geraci.

Now, sonme of the initial feasibility work went
on. You saw a survey, a topographical survey was done.
You saw sone enumils about people going onto the
property.

And then the parties net face-to-face for the
first tinme on Septenber 20th, 2016, at M. Ceraci's
of fice.

M. Ceraci updated M. Cotton regarding the
feasibility issues, including the zoning status. And at
that neeting, M. Cotton asked if he could provide a

Page 18
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witten proposal to M. Geraci for the purchase and sale
of the property. And M. Geraci told himgo ahead and
do so.

Woul d you put up Exhibit 9, please. On
Sept enber 26th, followng that initial face-to-face
neeting, you saw that M. Cotton enmailed M. Geraci and
I ncluded two docunents with that email, one called a
services agreenent, which is Exhibit 10 -- go to that --
and one call ed a nenorandum of understandi ng, which was
Exhibit 11.

It's undisputed that M. Geraci did not respond
in witing to these proposed witten agreenents. He
didn't text or emmil any suggested edits or comments to
t he proposed docunents. And it's undi sputed he never
signed the proposed docunents.

M. Ceraci testified that he followed up that
emai | and spoke to M. Cotton by tel ephone and told him
he had reviewed the agreenent and noticed it had a
provi sion that he provide M. Cotton with a 10-percent
equity interest in the dispensary. O course, we're
tal king, assum ng the dispensary ever -- a CUP was ever
approved and the dispensary was ever opened. But in any
event, it mentions that in the agreenent.

M. Ceraci testified he told M. Cotton the
purchase price was 800,000. He was not going to agree
to give himthe 10-percent equity interest in the
di spensary, and he didn't want a partner.

M. Ceraci told M. Cotton that he was not

Page 19
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going to sign the proposed agreenents.

M. Cotton, | believe, denied that this
t el ephone conversation took place. M. Cotton
interestingly also denied that he wanted to be a partner
in the dispensary. He testified he wanted nothing to do
wWth the operation of the dispensary. He was | ust
| ooking for an additional revenue stream And we're
going to talk about that testinony a little later.

So what happens after these docunents are
signed? They just nove forward. On Cctober 31st, 2016,
I f you put up Exhibit 30, M. Cotton cones into the
of fice and signs the ownership disclosure statenent,
which is one of the things that needs to be submtted
with the CUP application.

M. Cotton testified it had already been filled
out by Rebecca Berry. And when he signed it, he had
al ready been informed by M. Geraci that Rebecca Berry
was going to be the applicant acting in her capacity as
his agent. And he testified he had no problemwth
Ms. Berry applying for the CUP as an agent for
M. Ceraci.

So I"mnoving quickly. | realize that. But
|'mtrying to set out sort of the tineline.

And then the next face-to-face neeting that
t hey have, if anybody can recall, M. Cotton, | think
testified that he recall ed several face-to-face
neetings, but he didn't recall any specifics except the

Sept enber 20th neeting and the Novenber 2nd neeti ng.
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M. Cotton cones to M. Geraci's office on
Novenber 2nd, 2016 -- would you put up Exhibit 38,
pl ease -- and he signs this agreenent.

Now, it's undisputed that this docunment was
signed before a notary just after 3 o'clock p.m on
Novenber 2nd, 2016. W know that because Exhibit 39,
whi ch you have seen, is the notary acknow edgnent t hat
shows that M. Cotton signed it at 3:05 p.m, M. GCeraci
at 3:03 p.m

Now, M. Geraci and M. Cotton have told you
conflicting versions of how the docunent was drafted.
|''mgoing to go through that. And |'mgoing to submt
to you that M. Ceraci's testinony was nore believable
and nore credible.

M. Geraci told you the neeting took 20
mnutes. M. Geraci told you he typed the agreenent at
his conputer, and M. Cotton watched, because he has a
65-inch nonitor, conputer nonitor on the wall at his
of fice, watched, and they went through and drafted each
sentence one at a tinme while M. Ceraci was at his desk
typing and M. Cotton was standing. And they were going
through it together in his office.

He testified that they -- after each sentence
was typed and any changes that were necessary that were
made, they agreed that that was an appropriate sentence
for their -- for their docunment. And they went through
It one by one.

M. Geraci then told you they signed the final
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docunent. He gave himthe $10,000 in cash, which was
the earnest noney deposit. And six mnutes |ater after
It had been signed, you saw an email, Exhibit 40, in
which M. Ceraci emailed a copy, a PDF of that, to

M. Cotton.

Now, as | said, M. Cotton's version of events
Is different than M. Ceraci's, and it's up to you to
deci de who to believe. In determ ning who to believe,
you nust keep in mnd that M. Cotton testified about a
nunber of details regarding the neeting that were
contrary to what he testified to in his deposition on
May 14th, 2018, nearly 14 nonths before this trial.

The judge read you the Jury Instruction No. 208
that tells you you nmust consider deposition testinony in
the sane way as you consider testinony at trial. During
ny exam nation, | confronted M. Geraci -- M. Cotton
with the deposition testinony when he changed his story
fromwhat he had said at trial -- at trial fromwhat he
had said at deposition.

Now, why is that inportant? First, presumably,
M. Cotton's nenory was better 14 nonths ago than it was
today -- you know, today or |ast week at trial. But
nore inportantly, | submt that you shoul d concl ude that
t hese changes to his stories were intentional as opposed
to honest m stakes or sinply m srenenbering, and that
t hese fal se statenments shoul d cause you seriously to
question his credibility concerning all his testinony,

not just his testinony as to the events of Novenber 2nd.
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And | invite you to |l ook at Pre-instruction 107, which
gi ves you the discretion, as the jury, if you believe
sonebody has falsely testified about sonething, you're
entitled if you choose to consider that, that person has
testified fal sely about other things.

Now, why do | say that you shoul d consider
M. Cotton's changes in his stories as fal sehoods rather
t han honest m stakes or m srenenbering? Because | wll
show you each of those changes were obvious attenpts to
mnimze his famliarity wwth the Novenber 2nd witten
contract that he signed. He wants you to believe that
when he said he thought the Novenber 2nd contract was
nerely a receipt for the $10,000 he received as a
deposit and not a signed contract for the purchase of
the property. It helps if you believe -- in his case if
you believe that he wasn't famliar with the contract
and didn't pay nuch attention to it.

To the extent that he can convince you that he
did not pay attention to that docunent and thus mnim ze
his famliarity, it helps himwith his argunment that it
was nerely a receipt.

But let's examne that testinony. He testified
t he docunent was al ready prepared when he arrived. |
asked himwas -- did the neeting |last 30 m nutes. And
he denied that. He described the neeting as -- he
described the neeting as -- and we'll show you the
testinony -- short and sweet. | came in, signed, got ny

noney, and |eft.
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Now, M. Cotton was then inpeached with his
earlier deposition testinony from 14 nonths earlier when
he had said in deposition that it was actually a
30-m nute neeting.

Not coincidentally, that's the sane | ength of
the neeting that M. Ceraci testified to, 30 m nutes.

Even when confronted with that deposition
testinony that it was 30 mnutes, you heard M. Cotton
insist that he really recalled it was only half that
tine.

Now, why did M. Cotton change his story to
m nimze the length of that nmeeting? Because if as
M. Cotton says the agreenent had al ready been prepared
and he just cane in, signed, and got the noney, that
woul d be consistent with the short and sweet neeting in
whi ch he didn't give nuch attention to the docunment and
thus thought it was nerely a receipt.

If, on the other hand, as M. Geraci testified,
the agreenent was testified (sic) by the two of them
sitting in his office, while they went through it line
by I'ine, even though it's not a long -- Exhibit 38 --
It's not a |long docunent, going through it line by |ine
and agreeing to each of the sentences and then having it
signed before a notary and he gave himthe noney, that
woul d be consistent with a neeting that took 30 m nutes,
not just sonebody dropping by short and sweet and
si gni ng sonet hi ng.

What M. Geraci described, as short as the
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docunent is, is consistent with that 30-m nute neeting,
which isn't a particularly long neeting. But it's
certainly not 15 mnutes or a drop-in.

Now, M. Cotton has testified he's not
questioning the use of the words in the first line of
agreenent. He did testify when | asked himin the
second paragraph, which says Darryl Cotton has agreed to
sell, | actually asked himspecifically if that
statenent was a true statenent at the tinme that docunent
was signed, and he said it was.

Now, even though he admtted he read the
agreenent, he testified at that tinme he did not notice
that there was no nention of his 10-percent equity
interest in the dispensary. And this is inportant.

When | asked himif he had di scussed the 10-percent
equity interest at that Novenber 2nd neeting, you recal
his answer was, no, that they had discussed it prior to
t hat neeti ng.

| then inpeached himagain with his deposition
testinony in which he testified 14 nonths earlier that
he did discuss the 10-percent equity interest at the
Novenber 2nd neeting. That was another fal sehood that
he was caught in.

Now, why would M. Cotton change his testinony
at trial to say that the 10-percent equity interest was
not di scussed at the Novenber 2nd neeting? | suggest to
you the answer is fairly obvious. How incongruous woul d

it be for M. Cotton to say, on the one hand, that they
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literally discussed that provision while he was in
M. Cotton's -- M. Geraci's office, and then say on the
ot her hand he did not notice that it wasn't included in
t hat docunent.

It was inportant at trial for M. Cotton to
attenpt to mslead you by falsely stating they had not
di scussed it at the neeting. Fortunately, he had not
t hought that through at the tinme he testified at his
deposition, and he got caught at trial for that
m sst at enent .

Havi ng now been i npeached several tines during
his testinmony, M. Cotton had to admt the foll ow ng
when he was questioned. He read the Novenber 2nd
witten contract. Even though it says that they
di scussed and agreed with -- he said they discussed and
agreed to a 50, 000-dol I ar nonrefundabl e deposit at the
neeting, he never asked M. Geraci to put that in the
witten docunent.

Even though he says and said that they had
di scussed a 10-percent equity interest at the
Novenber 2nd neeting, he never asked M. Geraci to
correct the docunent to say that he was having
a 10-percent equity interest.

Even t hough he says that they had agreed as of
the date of that neeting that he woul d get m ni num
guar ant eed paynents of $10,000 a nonth once the
di spensary opened, he had to admt he never asked

M. Geraci at that nmeeting to correct the docunent to
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I ncl ude that.

And al though -- and this is very inportant --
you'll recall what he's alleging is that he had an oral
agreenment with M. Ceraci that and the terns and
conditions of the oral agreenment were the terns and
conditions that were set forth in those two docunents
dat ed Septenber 24th, 2016, the ones he sent to himnore
than a nonth previously. And his testinony was we
orally agreed to all those things | put into those two
prior docunments, even though it was never signed. Yet,
he doesn't ask at that neeting to add any of those
provisions or ask M. Geraci to correct the Novenber 2nd
docunent to add any of those provisions.

Now, based on M. Austin's opening agreenent, |
expect M. Cotton to argue that the Novenber 2nd, 2016
agreenment was so short, a half page, that it could not
reasonably have been intended to be a conpl ete purchase
and sale agreenment. But that, |adies and gentlenen, is
nonsense. There is no requirenent that a real estate
contract -- purchase agreenment nust be of a particular
|l ength to be binding. M. Berry, a real estate agent,
testified that in her experience, contracts for purchase
of real estate between owners not involving agents had
often, in her experience, been short.

But nore inportantly than what Ms. Berry said,
none of the jury instructions that the Court has
provi ded woul d set forth a law you are to follow say any

such thing.
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| nstead, what you will see is the jury
instruction read to you this norning called Speci al
No. 1 labeled the statute of frauds. And it tells you
that a contract for the purchase and sale of real
property is invalid unless it is in witing, signed by
the parties and contains all the essential terns. And
then it tells you what the essential terns of a
real estate purchase agreenment generally are. It
i ncl udes the parties, the tinme, the manner of paynent,
and a description of the property to be sold so that it
could be identified. Only the essential terns nust be
stated. It says not the particul ars.

Well, when you | ook at Exhibit 38 -- well,
first, before you |look at Exhibit 38, what it tells you
Is agreenents to sell real property have to be in
writing.

And t hen when you |l ook at the witten contract,
It has all of those essential terns. It identifies the
parties, M. Cotton and M. Geraci or his assignee. It
lists the price, 800,000. It lists the matter of
paynment, 10, 000-dollar deposit with the bal ance due upon
approval of the CUP dispensary. And it includes a
description of the property, 6176 Federal Boul evard.
Those are all the essential terns that are required and
that are listed in the jury instructions that are
required for a witten agreenent to purchase and sel
real property.

And equally inportant, the instruction tells
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you only the essential terns nust be stated, not the
particulars. |In other words, it wasn't necessary for
the parties to specify whether in that agreenent the
deposit was refundable or not refundable. That's just a
particul ar.

It was al so not necessary that the contract
spell out who was responsible for obtaining the CUP.
That too was a detail that's not particular. And in
this case, there was no dispute that the parties had
di scussed those particulars. There was no dispute that
It was a nonrefundabl e deposit. And there's no dispute
that M. Geraci had the obligation to go ahead and
obtain the CUP. But all the essential terns were
I ncluded in that docunent.

Now, what should junp out fromyou at this
instruction is that the | aw provides that al
real estate purchase agreenents nust be in witing and
signed by the parties. Wy do you think that M. Cotton
Is attenpting to characterize his agreenent with
M. Geraci as an oral agreenment to forma joint venture?
"1l tell you why. |It's because he's alleged an oral
agreenent. He couldn't have been nore clear. W had an
oral agreement. As a result, if you m scharacterize --
or if he characterizes it as an oral agreenent to sel
real property, that alleged agreenent is invalid. So he
has to concoct this notion of a joint venture.

Now, fortunately, |adies and gentlenen, you' ve

gotten the instruction about what a joint venture is.
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Woul d you show 3712, which was provided to you
by the Court?

And it's -- a joint venture exists. W'Il have
It to you in a mnute. A joint venture exists when two
or nore persons conbine their property, skill, or
knowl edge to carry out a single business undertaking and
agree to share the control, the profits, and the | osses.

Here, the evidence is uncontrovertible that the
oral agreenment M. Cotton alleged is not an agreenent to
bind their property, skill, or know edge to carry out a
si ngl e busi ness undertaking and agree to share the
control, profits, and | osses, he nerely alleges that an
the parties orally agreed that a paynent for the sal e of
this property, he would receive $800, 000 pl us
a 10-percent equity interest, plus guaranteed m ni num
paynents, plus all the other things he says were agreed
to that were in the Septenber 24th, 2016 unsigned
docunents that he gave hima nonth before the
Novenber 2nd agreenent was signed.

M. Cotton didn't testify that this alleged
oral agreenent involved the conbining of his and
M. Geraci's business efforts to forma single business
enterprise. In fact, he testified to exactly the
opposite. He categorically denied that that oral
agreenent he's alleging included -- gave him any
i nvol venrent in the operation of the dispensary or any
interest in operating the dispensary.

Woul d you put up this next.
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' m going to show you just a couple pieces of
his testinmony. | asked him "So when you tal k about
this joint venture, you're not tal king about any
I nvol venent in the operation of the dispensary itself,
are you?

"Answer: | wanted nothing to do with retail
cannabi s.

"Question: Right. You wanted nothing to do
Wi th the operation of the business?

"Answer: Correct."

Go to the next one.

And then later in his questioning, just to be
sure, | asked him okay. So he was going to be --

"M . Geraci, was going to operate the business.
Correct?

"Answer: Correct.

"Question: And you were going to get a revenue
stream based on what that understanding was. Correct?"

"Correct” is his answer.

And then | asked him "And you had no interest
In operating the business. Correct?"

And he answered: "None what soever."

So his alleged oral agreenent contains no
obligation, created no obligation on his part of any
kind in connection with running the dispensary busi ness.
It did not give himany control in the operation of the
business. His alleged oral agreenent did not require

himto share in the dispensary's profits and | osses. He
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admtted he was nerely receiving a revenue stream and he
woul d be guaranteed $10, 000 irrespective -- a nonth,

I rrespective of whether there were profits and | osses.

|f there were | osses, he still got $10,000. So there is
not a conbining for a single business. There was no
control in any of those docunents on Septenber 24t h,
2016 that he says were orally agreed to. There's no
provision in there for any control. And there was no
sharing of profits and | osses. And he said that hinself
on the w tness stand.

VWhat he did tell you was, well, we had
di scussi ons about potential co-brandi ng opportunities
for his cannabi s-based products and potential selling
opportunities to sell his cannabis products in a
di spensary. But there was no obligation. He admtted
I f the dispensary did not purchase product from him
they could get the product from another vendor.

So what M. Cotton has described to you, what
he clainms is the alleged oral agreenent, isn't a joint
vent ure.

Now, there's sinply no nention -- he tells you
he uses the word "joint venture" in his conmunications
with M. Geraci, but there's no nention of joint venture
in any of those Septenber 24th, 2016 agreenents. |
chal l enge you to find those words anywhere in any
di scussi ons between themin text or email in which they
wer e di scussing the business transaction that they were

going to be entering into.
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Finally -- and this is alnbst so obvious it's
easy to mss -- the instruction tells you that a joint
venture requires an agreenent. You have to have an
agreenent. M. Cotton's alleged oral agreenment, what
he's trying to -- he's trying to convince you that he
had an oral agreenent to forma joint venture. Hi's
testinony on at |east four occasions was we never had a
bi nding agreement. In fact, the parties intended that
no agreenent be binding. M -- the alleged ora
agreenent that I'mtelling you, even though M. Ceraci,
he says, agreed to those various terns and conditions in
t he unsi gned Septenber 24th, 2016 docunents, he says
that it was never intended to be binding unless and
until it was put down in witing and signed. And he was
unequi vocal that he never entered into an agreenent with
M. Cotton -- with M. GCeraci, not the witten contract
that we claimhe entered into, and not this alleged oral
agreenent that he nowis going to try to convince you he
entered into when his testinony conpletely contradicted
t hat .

Let me now return back to the sort of
chronol ogy of events.

So we have the neeting on Novenber 2nd.

M. Cotton receives M. Geraci's enail that attaches a
copy of the agreenent.

Six months after -- but M. Cotton doesn't see
It until that evening.

Now, somewhat, | think preposterously, given
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the fact of the docunent itself, which he admtted he
read, was called an agreenent, M. Cotton first becane
concerned that M. Geraci thought the -- the signed
docunent was an agreenent when he read that email
Because when M. Geraci attached a copy as a PDF, he
| abel ed the PDF Cotton and Ceraci contract. So,
apparently, that triggered this epiphany by M. Cotton.
So it's not disputed. Exhibit 41. Wuld you
put it up? M. Cotton that night responds by enail and
tells himthank you -- thank you for the neeting today.
And then he goes on and says, hi, Larry. Thank
you for the neeting today. Since we executed the
pur chase agreenent in your office for the sale price of
the property, | just noticed the 10-percent equity
position in the dispensary was not | anguage added into
the docunent. | just wanted to nmake sure that we're not
m ssing any |l anguage in the agreenent, as it is a
factored elenent in ny decision to sell the property.
You'll note in this email that M. Cotton
refers to the Novenber 2nd docunent as a purchase
agreenment, which is what it states in the docunent. And
he refers to the sale price of the property in the email
and his decision to sell the property in his emil.
Thus, tw ce characterizing the transaction as one for
the sal e of property.
Now, it's also undisputed -- and this is
Exhibit 43, if you could put it up -- that M. Ceraci
responded at 9:11 that night by email, Exhibit 43, and
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wrote, no, no problem

Now, M. Cotton would have you believe, at
| east now at trial, that M. Ceraci intended and that
M. Cotton understood at the tinme that that no, no
probl emresponse was a confirmation by M. Geraci that
he agreed to provide M. Cotton with a 10-percent equity
interest in the dispensary. WelIl, the evidence doesn't
support that inference. First, M. Ceraci testified
that he didn't see M. Cotton's enmail until around
9:00 p.m and that he only read the first sentence,
t hank you for the neeting. And so when he responded no,
no problem he testified he was responding to only that
first sentence.

M. Geraci is not claimng he sent the email by
m stake or action, only that he responded to the first
sentence, which is the only part of the emanil that he
read.

On cross-exam nation by M. Austin, M. Ceraci
said that when an email is received on his phone, it
di splays only the first two lines, and he actually
offered to show his phone to M. Austin, who declined.

Third, M. Ceraci hinself -- M. Geraci
testified he read the entire enmail that norning and had
a tel ephone call the next day, Novenmber 3rd, wth
M. Cotton and told himthat he never agreed to
a 10-percent equity interest, that was not part of their
agreenent, and that M. Cotton responded |ightheartedly

well, you can't blame a guy for trying. And they noved
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on.
Fourth, the evidence shows that at the tineg,
M. Cotton didn't understand, even though he says he
does now, at the tine, he didn't understand that that
was a confirmation of an agreenent to pay him
a 10-percent equity interest. |In fact, quite the
opposite. | showed you Exhibit 69, which is an enuil
from March 16th, 2016, and | confronted himwth it
because he went through his recitation of what was

happening in their conmuni cations back and forth.

And if you go to the second email -- | realize
|'mgoing fast. | apologize -- he literally says in the
| ast sentence fromthe second paragraph -- he actually
says in that response, "I asked you to please respond

and confirmvia email that a condition of the sale was
ny 10-percent equity stake. You did not respond and
confirmthe 10 percent as | requested," because he
didn't feel at the tinme that response was any
confirmation. He didn't affirmatively say he was going
to get the 10-percent equity interest. And he testified
on the stand when | asked himabout it that he didn't
feel he had gotten a confirmation of the 10-percent
equity interest. He -- he -- there was going to be no
confirmation until it was put down in an agreenent and
signed by the parties.

Now, M. Cotton testified, | think I've
mentioned, that it was nerely a recei pt and nothi ng was

to be binding until there was a signed agreenment between
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them containing all the terns and conditions in the
Sept enber 24th, 2016 docunents. There was -- and that
never happened. And his viewis there's never been an
agreenent, not in the Novenber 2nd agreenent, and not in
his all eged oral agreenent.

Now, what happened after that Novenber 3rd
t el ephone call in which M. Geraci told M. Cotton he
woul d not agree to the 10-percent equity interest? The
answer is nothing much nore for the three nonths. After
t he Novenber 3rd tel ephone call described by M. Ceraci,
nore than three nonths passed w thout any texts or
emai | s between themregarding the terns and conditions
of their purchase and sale agreenent. And this is very
telling. Yes, there were no texts and emails exchanged
during that period. And you have Exhibit 5, which are
all of the texts. And you've seen a nunber of emails.
But they all had to do with updates regarding zoni ng or
the status of the CUP application. They were unrelated
matters. None of had to do with the terns and
conditions of any agreenment. And that's not surprising
because they had a witten agreenent back on
Novenber 2nd.

And if -- and, in fact -- this is a quick
point -- M. Cotton told you he didn't even know a CUP
application had been filed until | think he said -- it
was certainly after March of 2017. And we showed you --
and I'mnot going to put it up at this tine. It's

short.
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But if you | ook at the text nessages,

Exhibit 5, on page 19, we confronted himat trial with a
text he sent on Novenber 14th, 2016, in which he asked
M. Geraci did they accept the CUP application? This is
the CUP application he clainmed he knew not hi ng about.

H s testinony is not believable. How can sonething be
accepted until it has been submtted. He knew it had
been subm tted.

Now, the zoning issues |'mgoing to cover very
qui ckly, but they're inportant because of when the
parties knew the zoning would resolve. You heard
M. Bartell testify about he got involved in a general
pl anni ng code anmendnent update. He was able to get an
errata sheet submtted to the Gty that got this
particul ar zoning change they needed for the dispensary
at this location to get on the Cty Council agenda. He
was successful at doing that. And then the zoning
ordi nance was issued on January 31st, 2017. Although,
it wasn't passed by the Cty Council until
February 22nd, and it wasn't effective until March 12th,
It was a done deal as of January 31st because it had
al ready been prepared and issued as a proposed change to
t he Muni ci pal Code.

You' ve got a copy of the zoning ordinance. |If
you go to the last page, it gives you those three dates,
when it was issued, when it was passed, and when it was
effective.

And Ms. Austin testified and M. Bartell
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testified he knew that it was highly likely it was going
to be passed in that formonce it got put in the
Muni ci pal Code of the proposed anmendnent. M. Austin
told that you that whole zoning change had to go through
an entire code anmendnent process and pl anni ng conmi ssion
hearing before it ever got put and issued on the -- as
It changed -- the potential change to the Minici pal

Code.

So essentially it was a done deal. And
M. Bartell was apprising M. Geraci of the status of
the zoning. And you'll see in the text nessages that
M. Geraci was apprising M. Cotton of the zoning
changes.

So then on February 7th, 2017, by which date it
was known that the zoning problem had been resol ved,

M. GCeraci receives what he recalls the disturbing phone
call in which M. Cotton demanded -- this is alnost nore
than three nonths after Novenber 2nd, 2016, after the
Novenber 3rd tel ephone call, he demanded m ni mum
guar ant eed paynents.

He told M. Ceraci he tal ked to other people
who coul d give him $10,000 a nonth. M. GCeraci told him
he couldn't afford it and explained why and it occurred
to M. Geraci he told you that he was being extorted
because right after -- because it occurred right after
the zoning was a done deal. Now, all of a sudden, the
property is potentially val uabl e because you can't get a

CUP wi thout the zoning being changed. And now he's
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getting a demand to do sonething that was not in the
si gned agreenent.

But we don't have to rely on M. Geraci's
di scussion -- or testinony about that. He also
testified he told this to G na Austin because he deci ded
that he couldn't afford to I ose his investnent. So even
t hough he had an existing agreenent, he needed to
attenpt to renegotiate a new deal that would save the
I nvest nent .

Ms. Austin testified that in February of 2017
she got a call from M. Ceraci in which he explained
what was happening. He told her, and he used the word

"extort," that he thought M. Cotton was attenpting to
extort him And he asked her to draft up sone
agreenents that he could attenpt to renegotiate the
deal. And she did. She told you she put in those
drafts agreenents what he asked her to. Didn't include
the 10-percent equity interest and didn't include
guar ant eed nonthly paynments because he had no intention
of changing the existing agreenent to agree to that.
Then the process noves on. Provides drafts
of -- Gna Austin's firmcreates drafts of these
potential new agreenents. Exhibit 59 is the
February 27th, 2017, the first draft purchase agreenent.
A few days later on March 2nd, it is Exhibit
62, they set a side agreenment. These are all docunents
they signed. But -- and thereafter, they had calls

about it, and they exchanged texts and emails.
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But the long and short of it is they never were
able to cone to an agreenent, either a new agreenent or
any renegotiation of the existing agreenent. |In fact,
M. Cotton continued to insist on receiving a 10-percent
equity interest and these guaranteed nonthly paynents.
And then if you'll look at Exhibit 69, and you'l
remenber his testinony. He then on March 16th, 2017
actual |y asked for sonme additional things. He asked for
mnority consent rights and those kind of things, but
things that he even admtted had never been di scussed.
So the renegotiation attenpts went nowhere, and they
fail ed.

M. Geraci wasn't willing to agree to change
the agreenent to renegotiate a new one on those terns.
So they never reached an agreenent.

And on March 19th, M. Ceraci sent himan email
to -- to M. Cotton, pointing out to himthat he kept
changing his mnd and that he was done. Essentially, he
was going to go forward on the existing agreenent. And
that's what happened. And on March 21st, 2017, the
| awsuit was fil ed.

On March 21st, M. Cotton term nated the
agreenent by an email. He contacted -- you heard he
contacted Firouzeh Tirandazi at the Cty to try to get
the CUP application withdrawmn. You saw enails that he
sent to her shortly thereafter in which he said he never
finalized the deal with M. Geraci and he has no right

to have access to the property and they should deny the
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CUP appl i cati on.

And he entered into another contract to sel
the property to sonebody el se on March 21st, M. Richard
John Martin.

Al'l these things were things he started to do
to interfere with the CUP process once that |awsuit was
filed and once they were unable to cone to an agreenent
to renegotiate the existing agreenent.

And |'msure you'll renenber the email that he
responded to fromne when | explained -- when he was
asked to provide access to the property because
M. Ceraci intended to nove forward to get the CUP
application approved. And he basically said in that
email -- and it's Exhibit 85 on March 29. He says you
conme on ny property, I'mgoing to call the police and
have you arrested. And he admtted that he neant it
when he said it. And he admtted on the w tness stand
that after March 21st, 2017, he was refusing access to
his property for M. Geraci for purposes of a CUP
appl i cati on process.

And | ast but not |east, of course, the soils
testing. M. Cotton has suggested, | think, why wasn't
the soils testing done earlier, was known about earlier.
But the reality is that CUP application was deened
conmplete on March 12th, 2017 when the zoning
application -- or the zoning anmendnent took effect.
There's an e-mail fromM. Schweitzer in there to that

effect. And | believe actually Firouzeh Tirandazi
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testified to that as well. And up until that point in
time, the Gty wouldn't allow the application to go
t hrough the conpl eteness review and begin to go into the
revi ew process.

So on March 12th, that was the first tine that
t hat changed because the zoni ng anendnent had been
approved. In -- eight days later, the [awsuit was
filed, and M. Cotton is refusing access to his
property.

So you heard M. Schweitzer and M. Bartell --
| think M. Schweitzer primarily testify about a neeting
with the City and attenpting to get themto accept soils
reports on nearby properties in exchange because -- to
satisfy requirenents because they didn't have access.
The Gty said they would consider it. Then there was a
nmeeting. Then ultimately, the City said they weren't
going to do it and they needed site-specific testing.

Then you heard about the two court orders that
had to be obtained in order to literally force access to
the property. You were provided with those exhibits,
118 and 119. But essentially, M. CGeraci had to go to
Court to get access to the property so his geotechnical
engi neers could go on the property and conplete the
soils testing so then they would continue through wth
the CUP application.

Now -- and | realize |I'mnoving quickly. But
you heard a | ot of evidence about the CUP process and

all the work that went intoit. It's kind of dull and
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boring, lots of maps. But the whol e purpose of that was
to show you the way that M. Ceraci and his team
diligently pursued that CUP application fromthe get-go
and even after the lawsuit was filed. |In fact, the

evi dence i s overwhel mng that they did so.

M. Schweitzer testified his staff spent over 681 hours
on that CUP application. They spent a | ot of noney,
which we'll conme to. And they did everything they could
to get that CUP application passed. M. Schweitzer has
testified -- in fact, not only did they include efforts
to pursue their own CUP application in Decenber 2018,
they actually appeared in front of the planning

comm ssion to appeal a decision to grant a conpeting CUP
application to a nei ghboring property.

Now, we all heard about this conpeting CUP
application. It beat the application for 6176 to the
finish line. You' ve heard testinony uncontradicted. |
shoul dn't say uncontradi ct ed.

M. Cotton, surprisingly, when he testified,
said there was no delay, even though we showed you court
orders and delay and refusal to allow access to the
property. But putting aside this incredible statenent
by M. Cotton that there was no delay, the testinony is
uncontroverted. M. Bartell said he thought the del ay
was up to six nonths.

M. Bartell stated throughout the process, we
were tracking ahead of them the 6220 application, the
conpeting process. They passed up 6176 during the
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geot echni cal study process. That was his testinony.
Abhay Schweitzer testified the chances woul d have been
significantly better. | think it would have been very
i kely we woul d have gotten that approved first. That's
uncontroverted testinony.

Now, M. Geraci also has a claimfor breach of
the inplied covenant for good faith and fair dealing.
And CACI 325 is the jury instruction that tells you the
el ements of M. Geraci's second claim \Wat's inportant
and what you'll see on the verdict formis that really
the sane el enents you' ve got to prove for the first
nunber of themare the sane as for the breach of
contract claim Really, the question that's different
Is it asks whether M. Geraci has to prove that
M. Cotton interfered -- unfairly interfered with the
CUP application process -- or unfairly interfered with
his right to obtain the benefits of the contract.

But what I'mgoing to argue to you is it's the
sanme evidence. M. Ceraci -- M. Cotton's attenpt to
interfere with the CUP application process and del ay and
interfere with the soils testing and cause themto | ose
out to the 6220 application, both excuse, we'll argue,
M. Ceraci's performance of the contract condition in
t he breach of contract claim and al so constitutes
unfair interference by M. Cotton in depriving the
benefits of the contract.

Now, |'Ill nove quickly on his danmages. Then

|''m going to show you the verdict forns.
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You' ve been instructed that M. Cotton --

M. Geraci if he proves his claimcan recover what we
call reliance danages. He can recover them on both the
breach of contract and breach of inplied covenant
claims. There's a jury instruction, 361, on reliance
damages. Inportantly, the evidence is uncontradicted
that a reliance on that agreenent, M. Ceraci, through
his team diligently pursued that CUP application and
spent lots of noney invested in trying to get that CUP
appl i cation approved.

You saw Exhibit 137, which is a -- would you
put that up -- which is the chart, if you will, the
cal cul ation of the expenses that were paid in pursuing
this CUP application. And that's uncontradicted. In
fact, | don't believe that M. Cotton's attorney is even
going to make an argunment that those weren't expended.
There's been no wtnesses that testified otherw se.

M. Geraci testified to those expenditures and that he
revi ew t he supporting docunentati on.

And so his damage, quite frankly, in reliance
is the $260, 109.58 that he spent trying to pursue this
CUP. That's the conbination of what he pays and what he
still owes M. Bartell that are shown on this docunent.

|'ve got about six mnutes. Your Honor, |'m
going to reserve on the tort clains.

THE COURT: It's up to you

MR. VWEINSTEIN. | want to show you Speci al
Verdict Form No. 1 and part of Special Verdict Form
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No. 2. So let's start with 1. W're going to go
through the questions. |'mgoing to essentially suggest
to you how t hese shoul d be answered based on the
evi dence presented.

The first question is: Did CGeraci and Cotton
enter into the Novenber 2nd, 2016 contract?

Go to the next page. | conveniently filled

this in for you.

The answer is, yes, | believe we've proven
t hat .

The next question you will be asked to answer
i f you answer yes on that -- go to the next question.

Did M. Ceraci do all of the things that the
contract required himto do?

The answer is no. He didn't get the CUP. That
was clearly a condition of the contract. However,
that's not the end of the story.

I f your answer to Question No. 2 is no, you go
to Question 3.

Question 3 says: Was plaintiff excused from
having to do all or substantially all of the significant
things that the contract required himto do?

The only significant thing that the contract
required himto do was obtain the CUP, and he was
excused from doing that because of all the interference
fromM. Cotton in trying to obtain the CUP application.
And so you shoul d answer that question yes.

Go to the next question. It talks about the
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conditions that were required for performance. They
didn't occur because the CUP wasn't obtained. It's a
literal condition.

But that's not the end of it. Because if you
answer no, you go to Question 5.

It asks you if that was excused. Again, it was
excused by virtue of M. Cotton's interference with the
CUP application process. So answer yes to that.

Did defendant fail to do sonething that the
contract required himto do?

That's M. Cotton. Yes. He termnated the
contract. He anticipatorily breached it. You can see
the jury instruction on that. He signed a contract --
we' re tal king about the Novenber 2nd agreenent. He
signed a contract to sell to sonebody else, and the
Novenber 2nd agreenent specifically says he can't enter
I nto any other contracts.

He al so did sonething the contract prohibited
himfromdoing, and that is it prohibited himfromhis
I mplied good faith obligation to interfere with the CUP
application. So I think you should answer yes to both
of those.

Then you nove on to the breach of the inplied
covenant claim Al right. So we need to go a little
before that. And this is not as tricky as it seens
because the questions on the breach of contract claim
are the same as the questions you woul d answer on the

breach of the inplied covenant claim It nmerely says at
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the very beginning, right there -- go ahead -- it really
says if you answered yes to Question 4 or Question 5 on
the breach of contract claim which takes you through
all those basic questions, then you go and answer the
clainms that deal with the breach of the inplied covenant
claim So that's Question 8.

Then it asks you did he un- -- did he take
action that unfairly interfered with M. GCeraci
receiving the benefits of the contract?

And the answer is yes for all the reasons that
|'ve told you, in ternms of his interference with the CUP
application process, in particular, the soils testing,
that caused himto | ose out to the conpeting CUP
appl i cation.

Then go to 9.

Yes, he was harned. The answer is, yes, he was
harnmed. How was he harnmed? He spent all that noney on
reliance and didn't get any benefit fromthem So yes
to that question.

And then the last question is: \Wat are the
damages?

They're the sanme for both clains. W'd ask
that you wite in the anount of his actual out-of-pocket
expenses, the $260, 109. 58.

That's the entirety of Special Verdict Form
No. 1. I'mgoing to go to just the first part of
Special Verdict Form No. 2 and then save the renai nder

for nmy rebuttal.
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We just tal ked about his first claim the
breach of contract claim Did cross conplainant -- this
iIs M. Cotton's clains. Did cross conplainant Darryl
Cotton and cross-defendant Larry Geraci enter into an
oral contract to forma joint venture?

The answer is no for all the reasons |'ve
argued with you this norning. First of all, his alleged
agreenent -- renenber, we're tal king about his alleged
agreenent that they orally agreed to what was in those
Sept enber 24th, 2016 docunents, but they were not going
to have an agreenent unless and until that was witten
down into anot her agreenent that was signed by the
parties. So there was no agreenent, nunber one. That's
one reason to answer no.

The other reason is, as | described, nothing
described in those docunents, nothing in the testinony
IS ajoint venture. They tried to characterize it as
that to try to avoid the invalidity of the contract
under the statute of frauds because it really is a
contract to enter into the purchase of sale of property.
But it's not a joint venture to your -- by the
definition of joint venture that you've been asked to
apply to this case.

The answer to that question is no. |If you
answer the question no, as | believe you should, that
ends the breach of contract claim and you should be
going on to his other claim which I will discuss with

you when | return for nmy rebuttal argunment. Thank you.
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THE COURT: Al right. Folks, we're goin
take our first norning break. W're going to be i
recess for about 15 mnutes. And when you return,
you' Il hear defense counsel's opening and cl osing
argument. We'll be in recess now for about 15 mn

(Di scussion off the record.)

THE COURT: Al right. The jury has |eft
courtroom Counsel, one hour precisely. You' ve s
got 15 mnutes left in your rebuttal. We'Il be in
recess now for about 15 m nutes.

MR VEINSTEIN. Sorry, Maggie.

(Recess from10:33 a.m to 10:48 a.m)

THE COURT: Al right. W've got all our
jurors. Nowit's tinme for defense counsel's cl osi

ar gunent .

gto
n

ut es.

t he
till

ng

Counsel, whenever you're ready, please begin

your argunent.

(d osing argunent on behalf of the

def endant / cr oss- conpl ai nant)

MR. AUSTIN. Good norning, |adies and gen
of the jury. Again, thank you for being here and
for being ny first jury. You guys have been very
pl easant and patient, and we all appreciate that.

| want to junp to the chase here. This c
only cones down to one or two issues. Basically,
| ook at the actual intentions of each party, | tol
during opening that this was a case about greed.

Is. A CUP application for marijuana dispensary is

tl enmen
t hanks

ase
I f you
d you

And it

wor t h
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potentially mllions of dollars. And you' ve heard al
the testinony fromall the players involved on

M. CGeraci's teamtrying to acquire one of the CUPs.
You see how nuch actually goes intoit. And for sone
reason, it took themalnost two years to get close to
the finish line, and in this conpeting CUP application,
6220 just junps right in. That gets conpleted in | ess
t han si x nonths.

You' ve heard testinony from Tirandazi, from
Schweitzer, fromBartell that it didn't nake sense that
t hat got pushed through so fast or how they were able to
j unp ahead, which essentially eviscerated the condition
precedent of acquiring the CUP for M. Geraci's all eged
version of the contract.

Both sides, to be clear, did want a CUP
application to be approved of on that property.

M. Ceraci led M. Cotton to believe that due to his
superior qualifications, his know edge of tax |aw, of
real estate, the team he had with | obbyists and

attorneys, he assured themthat together, they could

form sonmewhat of a team if you will, alnost a
partnership. Essentially, you'll go through the joint
venture agreenent |anguage again, and you'll see that

M. Geraci led M. Cotton to believe he woul d have a

pi ece of this CUP, he would get noney for the

property, 10-percent equity stake, 10-percent -- or a

m ni mrum of $10,000 a nonth for presumably a period of a

five-year CUP. He thought he was going to be able to

Page 52
www.aptusCR.com



© 00 N o o M W DN P

N NN NN NNMNNMNRRRRRRER R R R R
0 N o OO DN WNREPR O © 0 ~N O O M w N kL O

Transcript of Proceedings Geraci vs. Cotton, et al.

work with M. Geraci in sone of his nedical cannabis as
he testified.

He did testify that he didn't want to deal with
any operations for a retail marijuana facility. He
didn't want to manage it. M. Geraci had soneone he
al ready proposed was going to be his nmanager, soneone
nanmed Matt who said that M. Cotton nmaybe for the first
si x nonths of the business should only get
paid 10,000 -- or $5,000 a nonth, not $10,000 a nonth.

M. Cotton knew that M. Geraci had al ready
been involved in three other principals, and he
purported to be an expert on having these operations and
busi nesses managed and successful. M. Cotton had no
reason not to rely on these assertions. He had no
reason to believe that M. CGeraci would not give himthe
full 50,000-dollar retainer or down deposit.

These are all things that M. Cotton
antici pated woul d be going forward in due tine.

M. Ceraci testified that he thought fromJuly, on, they
had devel oped a special friendship. And then when

M. Cotton was insisting on newterns, it just broke his
heart. And you saw the crocodile tears up there. They
weren't friends. Friends would have been able to cone
together with actual witten agreenments specifying their
termns.

M. Cotton submtted Exhibits 10 and 11 as j ust
basel i ne recommendati ons on what the --

THE REPORTER: |'msorry, Counsel. May | hear
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again. Baseline recommendati ons on what the --

MR. AUSTIN. On what their final agreenent
shoul d be.

On Novenber 2nd, M. Cotton did conme into
M. Ceraci's office, and there's conflicting evidence of
how | ong he says he was there. [It's also unclear how
much tinme of that 30 mnutes that he was there. Was he
in the office? Ws he talking to soneone else in the
office? These are just minor details. And opposing
counsel has to bring up every tiny little inconsistency
he can possi bly point out because this is all a snoke
screen.

The reality is you |l ook at the intentions of
the parties. Ws there nutual consent between the
parties? Ws there a neeting of the mnds? D d
M. Cotton have a belief of what the contract was going
to be that coincided with M. Ceraci's belief?

And in Jury Instruction CACI 302, you'll notice
it says you're not to take into consideration the hidden
Intentions of a party. And, here, M. Ceraci did have
hi dden intentions. He didn't want to outlay anynore
noney or to have to neet the responsibilities of
M. Cotton in case the CUP application were not
approved. His intention was to not give an extra
$40,000 in a deposit. H's intention was to see how this
woul d go along and if he could just string Darryl along
and not have to nmake any real commitnents.

You'll see everything in witing. |If you |Iook
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through all of Exhibit 5, 25 pages of text nessages, and
you can see fromJuly to March -- so we have July,
August, Septenber, COctober, Novenber, Decenber, January,
February, March, M. Cotton's conversation is consistent
the entire tinme. |If you look through all of their
emai |l s, Exhibit 69, you can see where Cotton | ays out
everything that was expected fromhis part. He never
contradicted hinself. M. Geraci says these are all
extras that he had wanted.

But in none of the conversations does
M. Geraci deny anything. He does not nention the
Novenber 2nd agreenent until two days before this
lawsuit was fil ed.

Read between the lines, folks. He went back
t hrough all their communications, and he found the one
thing that | ooked as if it were close enough to a
contract that he could try and force M. Cotton's hand
and force himto give up his right to the property.
Going through all the emails, |ooking at that
Novenber 2nd docunent, there's a few essential terns.
But you also heard M. Ceraci testify as they were in
that office discussing that docunent, he was typing it
up and he -- and M. Ceraci's counsel said, oh, there's
a few details that were just a particular here or there
that M. Geraci didn't talk about. But if you're to
bel i eve that this Novenber 2nd docunent is intended to
be the final expression of what their agreement was, it

doesn't nmake sense for himto | eave out certain details
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of, Iike, who was responsible for acquiring the CUP,
timng of paynents, and -- and other matters |ike that,
and the deposit.

If they were taking the tine to actually draft
out a contract, keep in mnd, M. Ceraci at the tinme was
a real estate agent, his secretary, Rebecca Berry, a
real estate broker. They could have cone up with a nuch
nmore inclusive, extensive, and well thought out contract
than that three-sentence docunent.

You have to |l ook at the intention of the
parties. You should look at their particular skil
sets, and you should understand why it was reasonabl e
for M. Cotton to rely on signing a receipt for
a 10, 000-dol I ar cash deposit. | don't know if any of
you woul d ever anticipate receiving $10,000 in cash and
not signing off onit. And, yes, it had a couple of
termns.

But keep in mnd, within hours, M. Cotton
receives the email of that docunent, and he inmmedi ately
shoots off a response. And it's rather lengthy. And
they only want you to focus in on the it was a pl easure
nmeeting you today section, not everything el se where he
says, like, | want to ensure that any other terns,
especially the 10-percent equity stake, is included in
any final agreenent between us.

M. Cotton had no idea that that recei pt woul d
ever take himinto the courthouse and he woul d have to

def end agai nst that, pretending that -- having
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M. Geraci pretending that that was a full expression of
their agreenent.

M. Cotton gave M. Geraci anple opportunity
over the course of several nonths to give hima fina
witten contract. M. Geraci, in those text nessages
and in Exhibit 5 tells M. Cotton go see ny attorney,
G na Austin. She will be at this event. She wll be
wearing a red jacket.

You heard testinony froma litigation investor
named Joe Hurtado, who at Darryl's suggestion, went in
Darryl's place to that --

THE COURT: Counsel, no first nanes, please.

MR. AUSTIN. Oh. | apol ogi ze.

So M. Hurtado goes in M. Cotton's stead and
has a conversation with this attorney, and she says
contracts are forthcom ng.

The very next day, on March 7th, M. Cotton
does receive draft contracts fromthe Austin Law G oup.
So for several nonths, M. GCeraci never says anything
di sputing what M. Cotton is asking for.

And, in fact, when you | ook through all their
text nessages, there's consistently wording about this
w |l be good for us, and we can do this together. This
whol e tine, he's stringing M. Cotton along, trying to
prevent himfromentering into a contract with a nore
serious buyer.

And M. Cotton had no reason to believe that a

better opportunity would cone al ong because of the
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hi dden intentions of M. Ceraci to have himrely on his
expertise, his experience, his team

M. Cotton had no reason not to rely on
M. GCeraci.

But what we're really here for today is to
determ ne whet her that three-sentence agreenent on
Novenber 2nd with M. Cotton and M. Ceraci is an actual
contract to sell his property or whether they cane to a
di scussion that ended up in the oral agreenent to be in
a joint venture together.

It's clear M. Cotton did not intend for that
t hr ee- sent ence docunent to be a contract in and of
itself. And going through every enmail response back and
forth, if you |l ook at Exhibits 40, 41, and 42
specifically, you can see that M. Geraci says, no, no
problemat all to M. Cotton's request that
the 10-percent equity stake be included in any final
document. Their intention is clear fromtheir own
words. Every denial that M. Ceraci has said refers to
an oral statement. These things need to be in witing
for a reason. |It's not fair for one party to say, oh,
told himover the phone that that wasn't going to be a
termor | told himthat's not true. This was over three
years -- this started over three years ago, July 2016.

Yes, ny client may have nmade sone m nor
I nconsi stent statenents about timng or this or that or
hi s understandi ng of things, but overall, all the

evidence is in witing. W have all the text nmessages
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in Exhibit 5. W have his nenorandum of under st andi ng,
servi ces agreenent, Exhibits 10 and 11. W have the
emails 40, 41, 42 and 69 where he nore fully | ays out

all of their expectations. And it is not until two days
before filing the lawsuit on March 19th that M. Geraci
and his counsel are able to concoct this version of
events that Novenber 2nd is a final agreenent.

You' ve heard a |ot of testinony on the CUP on
6176 getting denied, and they try to shift all blane on
that to M. Cotton. And the reason they're trying to do
that is because they know this is a sham cause of action
saying this is a breach of contract. They had no
expectation of having to take this all the way to trial.
They thought M. Cotton was going to give in a long tine
ago and they had no expectation of that Novenber 2nd
docunent ever being held up in front of a court of |aw
So the only way they could limt their liability to
M. Cotton would be for the CUP not to go through.

M. Cotton wanted that CUP to go through on his
property. And you heard himtestify that he even
offered to split the cost of the application. He was
still wlling to try to work sonething out.

But, now, look at who is really the |oser here.
M. Cotton can never have a CUP on his property. He's
| osing out at a very mni mum $10,000 a nonth for a
period of tinme, 10 years, under the deal that he had
wor ked out with M. Ceraci.

MR VEEI NSTEIN:  Obj ection. your Honor.
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THE COURT: Sustained, Counsel. Limt the tine
franme.

MR. AUSTIN. Presumably fromthe tinme the CUP
application could have been passed and the busi ness
started, M. Cotton would start collecting a m ninmm
of $10,000 a nmonth. That was his assunption.

So if we could cut straight to it we've got to
determ ne was there a neeting of the m nds, who was
bei ng the reasonable party here, and was M. GCeraci
trying to pull sonething over on ny client?

Al nost all discussion on the CUP was just nore
of a snoke screen to distract you. Yes, of course,

M. Geraci wanted a CUP in his nane. That's why he had
all the agents and all the team assenbled. So,
hopeful Iy, he would have the CUP under his nane. But
the reality is he just didn't want M. Cotton to have
his fair share of what they had agreed upon in the very
begi nni ng and what he had strung himal ong and | ed him
to believe.

M. Cotton validly termnated their agreenent.
He realized he could sell this to soneone who was
actually going to treat himfairly, and that's what he
wanted to do, as is his right.

So there's no need for me to go through all the
verdict fornms or the jury instructions and suggest the
answers for you. | think you' ve heard enough testinony,
and it's up to you to conme up with, you know, your

deci sion and who you feel is nore credible and what is
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nore |ikely.

M. Geraci mght be a sophisticated party, but
M. Cotton is an intelligent person. And he's not going
to -- he's not going to just give away his property
wi t hout putting up a fight for the terns that they had
agreed upon. He's not going to sign away his property
on a three-sentence docunent w thout any of the
essential ternms entered. That's why he sent that enail
asking that any final version contain the 10-percent
equity st ake.

He wanted to have a back-and-forth exchange of
information. Look at Septenber 24th, that email where
he gives M. Geraci those shared docunents, he
specifically lays out, like, I would Iike for you to
make edits and suggestions. He wanted a back-and-forth
exchange.

On Novenber 2nd, assurances were nade to
M. Cotton by M. Geraci and he sinply wanted those
assurances to be alleviated. He wanted those terns to
be in witing and he wanted to nove forward with this as
qui ck as possible. And as soon as M. Geraci filed this
| awsuit, everything fell apart.

Keep in mnd, M. Ceraci had this |awsuit at
the ready, and the second M. Cotton tried to sell his
property is when he was sued, preventing himfromthe
val ue of his own property.

Thank you.

THE COURT: Al right. Thank you, Counsel.
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Al right. Plaintiff's rebuttal closing
argunent ?

MR. VEI NSTEIN. Yes. Thank you, your Honor.

(Rebuttal closing argunent on behalf of the

plaintiff/cross-defendant)

MR. VEINSTEIN. So, |adies and gentlenen, in
listening to the closing, I'mreally not sure whether
M. Cotton is contending he had an agreenent or he
didn't. Septenber 24th, 2016 agreenents that were
emai |l ed on Septenber 26th -- those were Exhibits 10 and
11 -- in closing, Counsel called those -- and the words
| think he used were baseline recommendati ons on what
their final agreenent shoul d be.

So the argunent is, on that date, M. Cotton
sent baseline recommendati on on what their agreenent
should be to M. Geraci. And then supposedly on
Novenber 2nd, 2016, in the 30-second neeting, which
shoul d be characterized initially at trial by M. Cotton
as in and out -- or short and sweet, rather, | cane in,
signed the agreenent, got the noney, and left, or words
to that effect, he was supposedly, | guess based on this
argunent | just heard, given assurances that -- oral
assurances that M. Geraci had and was agreeing to al
of the ternms and conditions in this unsigned witten
agreenent from Sept enber 24th.

That nmakes no sense and the argunment is
contradictory. What | think I really heard -- and what
| heard fromthe testinony, which is what -- and |
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bel i eve what you heard the testinony was that
M. Cotton's position is they have never had a bi nding
agreenent of any kind, not the witten agreenent on

Novenber 2nd and not this oral agreement for a joint

vent ure.

It's a bit baffling the -- if you | ook at
counsel argued that there's no evidence -- well, there
Is -- that things should be in witing. |If you' re going

to agree to sonmething, things should be in witing.
There's no evidence of M. Cotton's oral agreenent to
any of these ternms and conditions to the unsigned
docunents, other than M. Cotton's testinony to that.
And he's arguing that not only did M. Geraci give him
assurances on Novenber 2nd that he was agreeing to al
of these other things, that's the sane day that he
signed a witten agreenent that had specific terns and
condi ti ons under which the | aw establishes are these
necessary essential terns for an agreenent to sell the
property.

So it nmakes no sense that M. Cotton cones in
and says to you | canme in, it was short and sweet, |
signed the docunent. And, by the way, M. Geraci also
gave nme witten -- gave ne oral assurances that | was
going to -- that he was going to agree to all these
ternms and conditions in these previously submtted
basel i ne recomendati ons. And, by the way, we signed a
witten agreenent that says sonething el se the sanme day.

The only signed witten docunent in evidence,
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as the parties contend, is the signed Novenber 2nd, 2016
witten agreenent. So if we're tal ki ng about hidden
intentions, the intentions in a witten agreenent are
not hidden. It spells out clearly what the terns were.
And if you | ook at CACI 302, which counsel referred you
to, it talks about the agreenent has to be clear.
There's not hing uncl ear about the Novenber 2nd witten
agreenent. And it has to be agreed to. And the
signature on it is an agreenent to it.

And it doesn't -- it does not nmake sense that
the parties signed a docunent indicating all the
essential terns and conditions of a real estate purchase
agreenment in a 30-mnute neeting in which ny client
testified they went through everything or in a very
short and sweet neeting, which M. Cotton tried to
characterize it as. And, yet, he went through and tried
to assure himthat he was agreeing to not what was in
the witten agreenent, but what was in this oral
agreenent that conpasses these baseline recommendati ons.

So, quite frankly, | don't understand what's
bei ng argued is not inherently consistent.

M. -- counsel argued -- tal ked about this case
was about greed. M client has nothing except the noney
he expended on the CUP. He didn't have a backup offer
to sell the property. So |I'mnot sure how the argunent
washes that this case was about greed, unless it's the
greed of M. Cotton, because ny client got nothing out

of it unless the CUP was approved for the property,

Page 64
www.aptusCR.com



© 00 N o o M W DN P

N NN NN NNMNNMNRRRRRRER R R R R
0 N o OO DN WNREPR O © 0 ~N O O M w N kL O

Transcript of Proceedings Geraci vs. Cotton, et al.

because that was a condition of the sale.

In fact, tal king about the CUP, let's not
forget that the CUP -- approval of the CUP is a
condition of the witten agreement that we contend the
parties entered into, but it's also a condition of the
oral agreenment that's being alleged by M. Cotton. And
M. Cotton is saying he had nothing to do -- he didn't
interfere, didn't cause any delay, he's just trying to
be bl aned for the conpeting CUP application. He's
of fered no evidence that that conpeting CUP application
that -- anything that happened with that CUP application
was under the control of M. Geraci. He has to prove
under his contract that the CUP woul d have been
obtained. And if he's nowtelling you there were no
delays init, | guess he's admtting that the condition
for his agreenent could never even have occurred because
the CUP was never approved. And he can't recover
anything on his agreenent unless he can satisfy that
condi ti on.

He al so can't argue, | would submt to you,
that, well, | would have gotten the CUP if | hadn't
del ayed the process, because, you renenber our
contention is he unfairly interfered with the CUP
process. And we gave you -- we presented evidence of
that and that caused the CUP to be beaten out by the
conpeting CUP application. And as a result of the
del ays caused by M. Cotton.

M. Cotton can't argue that, well, gee, | would
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have satisfied that condition when he's the one that
caused the delay. He's offering no explanation other
t han what we have offered in terns of his interference
as to why the CUP wasn't approved. So no evidence that
It would have been approved under his theory of the
case.

Now, he's -- counsel argued that the
Novenber 2nd witten contract had a couple of terms. It
had all the essential terns that you need for a
real estate agreenent, not just a couple of terns.

He al so nentioned this neeting between G na
Austin, the attorney, and Joe Hurtado, a very brief
conversation. | think M. Hurtado testified that she
told himthat the contracts were forthcom ng. But,
remenber, that was in February of 2017 at a point in
time after which M. Cotton had nmade demands for
t he 10, 000-dol I ar m ni mrum guar ant eed paynents and at the
time that M. Ceraci had instructed Ms. Austin to
prepare docunents in an attenpt to renegotiate the dea
because of a demand and because he feared | osing his
I nvestment. There's nothing inconsistent with what
Ms. Austin told M. Hurtado and what has been testified
to by M. Ceraci and Ms. Austin. They were trying to
renegoti ate an agreenent and save an investnent. And
t hat renegoti ati on happened.

Woul d you put up the verdict forms --

So I'mgoing to show you the rest of Verdict

Form 2, which contains M. Ceraci's clains for
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I ntentional msrepresentation, false promse, and
negligent m srepresentation. |'mtrying to ascertain
fromthe argunent, because | didn't hear it in the

evi dence, as to what was that was falsely represented to
M. Cotton that he relied on.

The argunent was he was told that the team was
wel | qualified and had experience in obtaining a CUP
application. D d you hear any evidence that that wasn't
true? And he tal ked extensively about their
applications. That was a true representation, not a
fal se representation

| suppose what's being argued is that he was
alleged -- allegedly falsely told that M. Geraci would
not rely on this witten agreenent on Novenber 2nd but
woul d put down this oral agreenent that sonehow is
created fromthese two witten docunents that were never
signed and sonehow M. Cotton -- M. Geraci falsely
represented that he was going to put down what they had
agreed to in witing. And that's what M. Cotton relied
on.

But | don't believe there's evidence that that
representati on was made, except the oral testinony of
M. Cotton, which M. Ceraci denied. He's not carried
his burden on that. And it nmakes literally no sense
that that representati on woul d have been nmade at the
sane date that a witten agreenment was signed. |f
you --

So | believe you should answer no to all the
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first questions of the -- of what | call the tort
clainms. There's going to be -- they're going to be
simlar. The potential msrepresentation claim the
fal se prom se claim and the negligent m srepresentation
claimare all clainms that rely on there having been a
fal se representation having been nade and relied upon
M. Cotton to take sone action adverse to hinself.

I f you get past the question and you answer yes
as opposed to no -- and |I'mnot sure how you do that.
But if you do, you have to answer questions about actual
reliance and reasonable reliance by M. Cotton on those
representations. There are questions that will ask you
did he actually rely on that fal se representation? D d
he reasonably rely on that fal se representation?

But his testinony is that he never had a
bi ndi ng agreenent, ever. So how -- what did he -- you
know, what was his basis for reliance? He was relying
not on the representation -- he knew that there had been
no agreenent signed that was binding for them There
was no surprise. He knew that until an agreenment was
si gned under his version of events, there's no
agreenent. So he's not relying on -- on anything. He
knows the situation based on his version of the events.

Then you get to -- you have to -- the question
you get to if you get past those questions, which I
don't believe you should -- you have to ask how was his
reasonabl e and actual reliance on those alleged false

representations? How did that harmhin? It only harned
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himif he can al so show that he woul d have gotten the
CUP because he was relying, he says, on this agreenent
to reduce all of this other stuff to witing. But if

t hat had been done, in other words, that representation
that he alleges with me was in fact not false, which
means they woul d have signed, you know, he assunes he
woul d have signed a witten agreenent that had all of
the terms of these oral agreements, there's no dispute
that one of the terns of that agreenent was sale of the
property was going to be conditional upon the CUP being
| ssued.

There's no evidence that he's presented that
the CUP woul d have been -- would have issued, which --
so how coul d he have been caused danmage by reliance? He
still would have had to -- the CUP still would have had
to have been approved. He's presented no evi dence ot her
than to say we can't figure out how the 6220 application
beat us. But the evidence that's overwhel m ngly been
presented is of the efforts of M. Ceraci and his team
to get a CUP application.

And he can't say he's been caused harm by
reliance and representati on when, as we contend, he was
the one that unfairly interfered with obtaining the CUP
application, that the cause of his danages, that the
reliance, even under his theory, it's his own bad acts
t hat del ayed the CUP from bei ng approved.

So either way, he has no damages. If -- if he

says there was no delay, then there's no proof that the
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CUP woul d have ever been obtained in the first place.
And if he says, well, | would have gotten the CUP
because | guess | wouldn't have interfered with the
process, which is the only other alternative you have,
he can't claimthat we're the cause -- the fal se
representation for the cause of that harm It would
have been the fact that he interfered with getting the
CUP. So | don't believe you should get to any of those
guesti ons.

But when you go through the verdict form if
you do get to those questions, that's what you shoul d be
t hi nki ng about, what was relied upon, and if it hadn't
been relied -- was it false? Was it a reasonabl e act
for himto rely on those things? And how was he harned?
And | don't think you can answer any of those questions
wth a yes, no reliance, actual reliance, no reasonable
reliance, no false msrepresentation in the first place,
and no harm caused by anything to do with his
interference of the CUP application. And |I'm done.

THE COURT: Counsel ?

MR VEINSTEIN: |' m done.
THE COURT: Thank you.
MR VEINSTEIN. | appreciate your tinme. Thank

you very nuch.
THE COURT: M. Austin, final closing argunent?
(Rebuttal closing argunent on behalf of the
def endant / cr oss- conpl ai nant)
MR. AUSTIN. Wen it conmes to the CUP and
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est abl i shing damages, M. Cotton testified that he
wanted to have a third-party receiver overseeing the
soils sanple, and the reason is he wanted to see this go
t hrough. They coul d have worked sonething out. He
wanted the CUP to go through, and M. Ceraci had a
benefit to be gained if the CUP did not go through.
Here, he had a crack team JimBartell, 19 out of 20
CUPs approved, Attorney Austin, 20 or 30 CUPs approved,
M. Schweitzer, 20 or 30 CUPs approved, and you al so
heard testinony that although they don't understand the
reasoning, M. Schweitzer's enpl oyee, one Carl os
Gonzal es, was listed on the conpeting CUP as an agent
for that property. So there were a |ot of suspicious
circunstances wherein it would seemas if the CUP was
not being pursued fully.

That project took over two years, and as |'ve
al ready described, no one could understand why. And
M. Bartell's only explanation is that it should have
went through, but we kind of blanme Darryl.

And you heard M. Schweitzer say between one
and 100 cycl e issues had not yet been taken care of.
It's a wwde range. And they also said that those were
probably just really insignificant issues that could
have been resol ved quickly.

M. Bartell also said he did receive notice of
inactivity for a 90-day period. So when it comes to
whet her the CUP woul d be approved or not, we can really

only speculate. But it seens as if a good faith effort
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was not truly being nmade by M. Geraci.

And as far as the clarity of what M. Cotton
expected on Novenber 2nd, he expected what they had been
on and off discussing for a long time. And M. Geraci
assured M. Cotton all of the terns that would
constitute the joint venture agreenent. M. Geraci was
al ways very clear in all of their text nmessages, all of
Exhibit 5, that they were going to have sone invol venent
t oget her.

He was asking M. Cotton about marijuana
things, M. Cotton was explaining to himthings about,
li ke, the new | aw t hat was passed, the Proposition 64,
Adul t Marijuana User Act.

M. Cotton is very interested in the nedical
si de of cannabis. And he was under the inpression from
M. Geraci that they could pursue sone branding of his
151 Far ns.

M. Ceraci induced M. Cotton's reliance to
bel i eve that they would have a joint venture agreenent.
He woul d get a 10-percent equity stake, $10,000 a nonth,
and the remai nder of the 50,000-dollar deposit. That
was M. Cotton's understandi ng on Novenber 2nd, and he
was given $10,000 cash. There has been discussion. He
signed off on that docunent, but it's clear that the
intention of M. Cotton was to have the joint venture
agreenent and that they woul d pursue this together. And
he knew he wasn't going to be in every single aspect,

but M. Geraci very clearly kept himupdated over the
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course of those nont hs.

If you ook at all of their text nessages and
all their emails, there is only one | ogical conclusion.
And that is everything that M. Cotton has asserted. He
never contradicted hinself at all.

Qpposi ng counsel says all terns of the
real estate contract were nmet on that Novenber 2nd
agreenent. This wasn't just |like an enpty lot. This
was a property that was going to be -- was set up to be
a marijuana outlet. It's worth potentially tens of
mllions of dollars over the course of its |life. There
Is no way that we should believe this three-sentence
docunent is supposed to entail and enconpass all of
their agreenents that they had cone to that day.

M. Geraci made promses. M. Cotton relied on them

And when he requested that everything be
reduced to a final witing, that's for the combn sense
reason of you want to have all your rights and
liabilities laid out. That's why the draft agreenents
that were received fromthe Austin Law G oup had dozens
of ternms, to try to specify everything that was expected
fromeach side. So although they had the oral
agreenent, M. Cotton would have felt nore confortable
know ng that everything was actually reduced to witing.
But that doesn't nmean they didn't have an agreenent at
that tine.

And, again, it goes back to the hidden
Intentions of M. Geraci. He intended M. Cotton to go

Page 73
www.aptusCR.com



© 00 N o o M W DN P

N NN NN NNMNNMNRRRRRRER R R R R
0 N o OO DN WNREPR O © 0 ~N O O M w N kL O

Transcript of Proceedings Geraci vs. Cotton, et al.

along wth himand allow himto pursue getting the CUP
and owning that property. But he did not intend to give
M. Cotton everything that he had prom sed.

Thank you.

THE COURT: Thank you, Counsel.

Al right. That conpletes the closing
argunents, folKks.

Madam Deputy, may | ask that you turn on our
proj ect or.

|'ve got a couple of instructions, a few
adnonitions, the jury wll get the case, and then |I've
got sonme additional adnonitions for our alternate
jurors. W're alnost there. W'I|l have the case to you
bef ore the noon recess.

And Madam C erk, there you are. |If you could
turn off one row of the Iight, please.

(Reporting of jury instructions waived.)

THE COURT: Madam Deputy, if you could off the
proj ect or.

Madam Cl erk, if you could turn on all of the
l'i ghts.

Al right. As nentioned, each of you wll get
your own copy of the verdict forns -- I'"'msorry -- set
of the jury instructions. And each of you wll get a
copy of your own verdict form

The foreperson or presiding juror will be
responsi ble for conpleting the official verdict form

However, when you present your verdict in the courtroom
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either or both sides can ask that | poll you or ask each
of you how you answered those questions on the verdi ct
form

The first verdict formis four pages in length
and contains 10 questions.

The second verdict formis nine pages in |length
and contains 25 questi ons.

So what I'mgoing to urge each of you to do on
your copy of the verdict form please nake note of how
you answer ed each of those questions. Rather than
relying upon your nenory, when asked how you answer ed,
if you do so accurately, you'll then be able to refer to
your own answers on your copy of the verdict form

In addition, ny deputy will be bringing in the
exhibits in to you as quickly as is possible.

Once you begin your deliberations, you'll need
to stop for the noon hour, between 12:00 and 1:30. But
once you get past that, how often you stop for breaks,
whet her you do stop or not, how |l ong you take breaks
wll be entirely up to you. If you don't return a
verdict by 4:30 this afternoon, we'll have to stop you
at that tinme and then return tonorrow norning at
9 o' cl ock.

But in between those bl ocks of tinmes, 9 to 12
and 1:30 to 4:30, you'll have all the discretion in the
worl d to decide whether or not you take a break, and if
so, how | ong.

Your point of contact from here on out, though,
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at all times will be ny deputy.

Madam Cl erk, may | ask you to swear in Madam
Deputy.

(The deputy was duly sworn.)

THE COURT: Fol ks, one final adnonition. |
have col | eagues that at this point in the proceedi ngs
confiscate all the cell phones or other electronic
devi ces that each of you have in your possession. |
don't doit. As far as | amconcerned, we're all adults
in the courtroom

What | amgoing to direct that you do, though,
Is when you are in deliberations, turn your cell phones
off. These folks, the parties, and the | awers have
spent a ton of noney, they have put in a lot of tine.
It's an inportant case to them G ve them your
undi vi ded attention when you're deliberating. |If you're
not deliberating and you're on a break, feel free to
turn them on and communi cate with people so long as it's
not about the case. So, please, turn the cell phones
of f when you're deliberating.

So at this point in tine, the 12 of you,
excluding our alternates, please pick up all your
bel ongi ngs, your notebooks, if you would |ike, and
fol |l ow our deputy, please.

Al right. Qur jurors have left the courtroom
W have four alternates. M. Fitzgerald, M. Frye,

Ms. McKnight, and M. Dunbar, | never expected that we

woul d not |ose any of the first 12. | truly didn't. In
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ny experience, it's unusual that we haven't |ost one or
nore. But nonetheless, you all are here. | cannot
begin to tell you how nmuch | appreciate everything
you've done. It's still possible that you could becone
a part of the jury. But I'mnot going to nmake you
remain around the courtroom

So here's what we're going to do. In just a
few m nutes when | et you go, you're not being
di scharged fromyour jury service, and you're not
allowed to tal k about the case wth anyone just in case
one or nore of you becone nenbers of the jury. M
courtroomclerk is going to neet each of you in the
hal | way or sonewhere outside the departnent. And what
|"mgoing to ask that you do is to give her or confirm
that you have given her a tel ephone nunber that we can
reach you and conmuni cate to you that we need you to
come back down to becone a part of the jury.

Now, with that in mnd, let's start with
M. Fitzgerald. Approximately -- if we give you a cal
and ask you to cone back downtown -- and I don't know if
that would be this afternoon or sonetinme this norning,
any idea how long it mght take you to get downtown if
we give that call to you?

JUROR FI TZGERALD: 30 to 40 m nutes.

THE COURT: Al right. How about Ms. Frye?
hope |' m pronouncing that correctly.

JUROR FRYE: Yes. Hmm nmm

THE COURT: Your best estimate.
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JUROR FRYE: One hour today, and if it was
tonorrow, nmaybe two.

THE COURT: Ckay. Now, that begins to present
a problemin that we only call you if we need to have
you becone a part of the jury. And while we're waiting
for you to arrive, everyone is standi ng down.

Let me go to Ms. McKnight. How about you?
Your estimate?

JUROR McKNI GHT: 45 mi nut es.

THE COURT: And M. Dunbar?

JURCRY DUNBAR:  About an hour.

THE COURT: |'msorry?

JURORY DUNBAR:  About an hour.

THE COURT: Ckay. So, Ms. Frye, | understand
the hour part. And | don't recall which part of town
you're comng from but why the possibly two hours?

JURCR FRYE: It would be one hour. | was just
thinking if | could go to work tonorrow. So it's an
hour .

THE COURT: | understand we're asking a | ot,
folks. And your guess is as good as mne as to whet her
we'll need to nmake that phone call to you. Once they
get going, ny suspicion is all 12 are going to be
heavily invested to be a part of the ultinmate decision.
But, as you know, things can conme up.

Al'l right. So we've got that. So, again,

t hank you for everything. Now, one other thing that

mght -- what we'll do -- all of you are telling ne that
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It would take you 40 m nutes or |onger to cone down
here. Even if we don't call you to ask you to conme down
to becone a part of the jury, what nmy clerk will do is
advi se you of what the ultimte verdict is. W wll
call you. W'I|l be proactive about that. You don't
need to call and say whatever happened. W' || nake sure
as soon as reasonably possible we contact you to let you
know what happened. We won't be able to call you and
wait around | ong enough, which could be an hour or so
for you to all cone down and be a part of the verdict
even if you wanted to do so. That wouldn't be fair to
those other 12. Once they get to their verdict, you can
I magi ne how notivated they are to present it in the
courtroomand then go on with other things. But we wl|
advi se you proactively of what the verdict resulted in.

Now, before | let you go, M. Fitzgerald, any
guestions about the process at all?

JURCR FI TZGERALD: No.

THE COURT: Ckay. Ms. Frye, any questions?

JUROR FRYE: No.

THE COURT: Ms. McKnight, any questions?

JUROR McKNI GHT:  No.

THE COURT: And then M. Dunbar, any questions?

JURORY DUNBAR:  No.

THE COURT: | amstill thinking about when |
t hought you weren't in the department, you know. M
apol ogi es.

JURCRY DUNBAR: That's all right.
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THE COURT: So, please, ny clerk will catch up.
Leave your notebooks behind. Thank you very nuch,

f ol ks.

Ckay. The alternates and ny clerk have left
t he departnent.

Counsel, how far -- in case we have a question
or we get word of a verdict, howfar wll you be from
t he courtroonf

MR. VEINSTEIN. W're across the street.

THE COURT: Oh, you are?

MR. VEINSTEIN. Yeah. 1In the Koll Center.

THE COURT: | got you.

And t hen, Counsel, how far are you away?

MR. AUSTIN. | don't have an office down here.
So we'll just find sonewhere within a short wal k.

THE COURT: kay. That's fine. You don't have
to be in the courtroom-- or courthouse, per se. Now,
make sure if you haven't already done so, that you give
ny clerk a nunber that we can reach you at.

When it comes to jury questions, | don't insist
t hat counsel be present as we go through it. |
encourage it. What we'll do is the first opportunity
that we have, we'll give you a copy of the question.

And then after we've consulted, we'll ultimtely give
you a copy of the answer that we develop. It's kind of
hard to do sonme of that right away if you happen to be
on the phone. And occasionally we get questions that

It's just easier to confer when we're in the sane room
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But | don't insist that you be present for jury
guesti ons.

Whet her you want to be present for the verdict
Is entirely up to you. But we will notify you of
ever yt hi ng.

| take it that you all have gone through the
exhi bit volunmes and are satisfied?

THE CLERK: No. They haven't had tine.

THE COURT: Haven't had tine yet?

THE CLERK: They're still here.

THE COURT: So we're going to adjourn in a few
mnutes. You're have a few m nutes before noon. M
guess is ny deputy would like to bring themin before
they recess for the noon hour. But, if not, we'll bring
themin first thing after they resune at 1:30.

| think I've given you all the adnonitions.

Counsel , any questions about anything?

MR. VEEI NSTEIN:  No, your Honor.

THE COURT: kay. Counsel ?

MR AUSTIN.  No, your Honor.

THE COURT: Al right. Now, | do have another
trial starting first thing tonorrow norning. \Wether
they return -- whether your jury has returned a verdi ct
or not. So what I'mgoing to do is ask you to begin
clearing out your volunmes fromcounsel's table so that
other folks will be able to find roomwhen they cone in
tomorrow norning. | guess we have an ex parte at 8: 30,
and then the trial starts at 9:00. So there will be
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ot her people comng into the departnent.

My clerk may want to talk to you about ot her
t hi ngs too invol ving exhibit notebooks and stuff. 'l
| et you do that off the record. Al right, Counsel,
we're in recess. Thank you.

(Lunch recess from11l:47 a.m to 2:44 p.m)

THE COURT: Al right. Counsel, we got our
first jury note since deliberations began.

The question reads as follows, a hard copy of
whi ch we' ve provided to you:

Does Question No. 5 in Special Verdict Form
No. 1 refer to only the defendant's condition, or to
both the plaintiff and the defendant's condition?

It's signed by the foreperson, 7/15/109.

Since this is plaintiff's verdict form we'l|l
start wwth plaintiff. And then I'Il get comments from
def ense counsel .

Counsel , your comments?

MR. VEINSTEIN. Yeah. It refers to the
plaintiff's condition, | believe. I'mnot going to try
to interpret it, but the conditions | think they're
referring tois the condition that the CUP approval be
obtained. And so that's talking -- that question tal ks
about whether or not the -- the condition that the
plaintiff was to obtain approval of the CUP, was that
condition the plaintiff had to satisfy excused?

That's | think --

THE COURT: Al right. Now --
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MR. VEINSTEIN. |'m concerned about howit's
answered for them because | don't know how they're
interpreting it. But that's what | think it neans.

THE COURT: Well, let's fall back to Question
No. 4, which reads: D d all of the conditions that were
requi red for defendant's performance occur? |f your
answer to Question 4 is yes, do not answer Question 5
and answer Question 6.

I f your answer to Question 4 is no, answer
Question 5.

The operative Question 5 reads: Was the
required conditions that did not occur excused?

So it seens to the Court that the party
responsi ble for the -- to performthe condition, if one
was to be perfornmed or not excused was defendant?

Now, | have an additional commrent, but five
seens to logically track a question directed to
def endant's performance, not plaintiff's.

MR. VWEINSTEIN. G ve nme a nonent.

THE COURT: Now, Counsel, before you strain
your brain any further, and before | hear from defense
counsel, these questions were taken fromthe proposed
verdict form | don't know if there were any conditions
that needed to have been performed or excused by
def endant before plaintiff's performance was required.

The CUP that needed to have been obtai ned
needed to have been obtained -- was a condition that

needed to have been satisfied before defendant was
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required to sell plaintiff the property.

So there may be some question as to whet her
these two questions should have been on the format all,
given the way the contract was fornmed -- or the -- given
the way the contract is worded.

Well, let ne go to defense counsel. Do you
have any comments?

MR AUSTIN | agree with your assessnment so
far. The only conditions we would be tal ki ng about
woul d be basically getting the CUP approved or selling
the property. And Nunber 4 does say defendant's
performance. So 5 kind of only nakes sense that it
woul d be tal king about defendant.

THE COURT: Let's just wal k through this real
sl owvy.

Question No. 4, did all of the conditions that
were required for M. Cotton's performance occur?
Defendant in the first verdict formis M. Cotton. It's
not M. Geraci.

MR. TOOTHACRE: Correct.

THE COURT: So this is plaintiff's, in effect,
verdict form It's your cause of action.

What conditions, if any, did M. Cotton need to
have performed or be excused before he was required to
per f orn®?

MR VEINSTEIN. | have an answer, but | want to
| ook at the CACI because |I'malso mndful of the Court's

statement of whether the question should have been asked
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at all.

| guess, whether it's right or wong, the way |
read the verdict formis that first you deal with
plaintiff's obligations, and then Question 3 was what
plaintiff had to do excused. GCkay. And now what
defendant's obligation to do in the next two questions
Is to deliver the property. But he's only required to
deliver the property if the CUP is approved. That
didn't occur.

So the next question is that required condition
that was necessary -- was the required condition excused
that woul d have required himto perforn? That's how I
read it.

THE COURT: So let nme just think through this
for just a nonent.

MR. VEEI NSTEIN: Because you only get to the --
you only get to the breach of the inplied covenant
question if either 4 is yes or 5is yes.

THE COURT: So let ne just think through this
for just a m nute.

MR. VWEINSTEIN. So, in other words, the -- ny
argunent is the condition that was required to be --
to -- that was required to be satisfied to cause
def endant to have to performwas approval of the CUP.

So that didn't occur. But the happening of that
condi ti on was excused. That way, you get to -- that
way, the question either yes to 4 or yes to 1five gets

you -- boy. You only get to 6 if 5is yes. That
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condition had to have been excused or defendant woul dn't
have been required to perform

| still think it's referring to the excuse of
the condition that plaintiff would have to perform
which is get approval of the CUP.

THE COURT: So |let me back up to Question 4.
Did all of the conditions that were required for
def endant performance occur?

The one condition that needed to have occurred
bef ore defendant, M. Cotton, was obligated to sell the
property was M. Ceraci needed to have obtai ned the CUP.

MR VEEI NSTEIN. Correct.

THE COURT: Ckay. Five, was the required

conditions -- let's call it condition --
MR VEEI NSTEIN:  Ckay.
THE COURT: -- mainly that M. Ceraci had

obtained 1 CUP excused?

MR. VEINSTEIN. That's 1 way | believe it
shoul d read.

THE COURT: Al right. Let nme give you a
proposed answer. And we m ght shorten it just a bit.

1 condition referred to in Question No. 5
refers to -- refers to a condition which had occurred or
was excused before defendant was obligated to perform

Now, they're already past 1 occurrence part.
They' re wondering whether M. Geraci's obligation to get
1 CUP was excused.

MR VEINSTEIN. Right. So when they ask
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whether it's 1 plaintiff's condition or 1 defendant's
condition, 1 required condition referred to there is the
condition that plaintiff obtain approval of the CUP.

THE COURT: Well, I'mnot inclined to becone
that specific in answering 1 question. Folks, that's
how we get ourselves into trouble. It's a big
presunption, but it is a presunption. But the
presunption that you're making, Counsel, nmay be entirely
reasonabl e and logical. But that's not what they're --
they aren't that specific.

So let nme -- 1've nodified what | just gave you
alittle bit nore. So let ne throwthis one at you.

1 condition referred to in Question No. 5

refers to a condition -- so we're now focusing on a
condition. | think we can all agree that there was one
condition -- or there is one condition at issue. |

think I hear plaintiff saying yes.

Does 1 defense agree with that?

MR. AUSTIN. Can you restate that |ast part?

So if four --

THE COURT: 1 condition at issue in this case
iIslimted to M. Geraci's obligation to obtain 1 CUP or
that it was -- or he was excused fromdoing so. But we
are tal king about a single condition, nanely, 1 CUP.

Do you agree with that, Counsel ?

MR. AUSTIN. Well, No. 4, it does say
def endant's performance, and | think his only

condition -- well, he just had to sell 1 property.
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THE COURT: Right.

MR. AUSTIN. So the condition --

THE COURT: He didn't have to do -- neaning,
M. Cotton, didn't have to do anything unless and until
M. Ceraci got 1 CUP or M. Ceraci's obligation to
obtain 1 CUP was excused. But, again, we keep com ng
back, 1 condition refers to the CUP application.

Do you agree with that?

MR. AUSTIN:. Yes, your Honor.

THE COURT: Al right. So let ne back up and
read this to you as a proposed answer.

1 condition referred to in Question No. 5
refers to a condition which was excused, if at all,
bef ore defendant was obligated to perform Now, we can
even go Defendant Cotton was obligated to perform

And if you want nme to recite it again, |I'd be
happy to do so.

1 condition referred to in Question No. 5
refers to a condition which was excused, if at all,
bef ore Defendant was obligated to perform

Let ne go to the plaintiff's side.

MR, VEEI NSTEIN: One nonent.

May | try sonmething el se out on you?

THE COURT: Sure.

MR, VEINSTEIN. | would -- | would say 1
condition referred to in Question 5 refers to a
condi tion that, unless excused, woul d have to be

satisfied by plaintiff in order for defendant's
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performance to be required.

THE COURT: Al right. Let ne make -- |
better -- why don't you give that to ne again very
slowy.

MR. VWEINSTEIN. Right. 1 condition referred to
in Question 5 refers to a condition that, conma --

THE COURT: One nonent. Ckay.

MR. VEINSTEIN. That, comma, unless excused,
comma, would have to be satisfied by plaintiff in order
for defendant's perfornmance to be required.

THE COURT: Wbuld have to be satisfied by
plaintiff in order --

MR. VI NSTEIN:. For defendant's perfornmance to
be required.

THE COURT: Let ne go to defense counsel.

MR. AUSTIN. | mean, they | ook pretty simlar
tonme. Yoursis alittle bit shorter, which mght be

easi er to under st and.

THE COURT: Well, let nme just say | take no
pride in authorship. | can assure all of you of that.
| am open-mnded to a better-word proposal. It is true

that mne is nore concise, which | always prefer. But

If you two agree to plaintiff's proposal, | don't see

that that's inaccurate. It seens to convey 1 correct

response. And if there's a stipulation, I'Il give it.
If not, I'Il fall back on what | propose.

MR. VWEINSTEIN. 1 reason that | prefer mne,

your Honor, is that it makes reference to the fact that
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the condition has to be satisfied by 1 plaintiff in
order for defendant's performance to be incurred. Their
guestion seens to be based on a confusi on about whose
condi ti on and whose performance.

THE COURT: Well, now, be careful what you w sh
for, because if you go back to Question 3, which they
woul dn't have gotten to 5 if they hadn't asked about 3,
in favor of plaintiff, tal ks about plaintiff having been
excused fromhaving to do all or substantially all of
the significant things that the contract requires himto
do.

So they have already gotten past -- in sone
way, shape, or form they have already gotten past what
you're now trying to build in your answer, Counsel.

MR. VI NSTEIN:  Understood. But the -- that
takes us full circle to the original coment, which is
whet her the question should be in there at all.

I f they answer Question 3 yes and determ ne
that plaintiff's obligation to substantially perform al
1 things that the contract required themto do was
excused and they answer yes but they don't answer yes to
4 or 5, they stop answering.

THE COURT: 1 verdict could be internally
I nconsi stent.

MR. VEINSTEIN. Yes. So they --

THE COURT: Coul d be.

MR. VEI NSTEIN. Coul d be.

So what -- | think that's 1 confusion. And why
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| used 1 language | did is that both 3 and 5 deal with
getting approval of the CUP. One is in terns of an
affirmative obligation to get it. 1 other one is in
ternms of assessing a condition to require 1 defendant to
perform

And so they are essentially ask/answering 1
same question.

THE COURT: Al right. Let ne go to defense

counsel. Your conmrents?
MR. AUSTI N: | still feel |ike either answer, |
mean, gets 1 main point across. | think it's just

i nportant that they -- that they know 1 --

THE COURT: Counsel, one thing that, | guess,
your side can be assured of, if | thought there was
anyt hi ng i naccurate or inappropriate about the proposal,
| would not grant it. [I'mnot seeing that it's
I naccurate or inappropriate. It is wordier than what |
propose, but nmaybe those extra words are necessary to
convey 1 correct response.

So your coments?

MR AUSTIN. I'mwlling to stipulate to
M. Weinstein's proposal.

THE COURT: Al right. So let ne just devel op
what | understand to be 1 conplete answer, adopting
plaintiff's proposal. And then we'll finalize it and
give it to the jury.

Al'l right. Counsel, can you read ne your

proposal one nore tinme. And | think | tracked it.
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Before | read what | think you said, | want to hear it
one nore tine.

MR VWEINSTEIN. | would add | think it should
say in Special Verdict FormNo. 1, commm.

THE COURT: W'l get there.

MR. VEINSTEIN. Ckay. 1 condition referred to
in Question 5 refers to a condition that, conma, unless
excused, comma, would have to be satisfied by plaintiff
in order for defendant's perfornmance to be required.

THE COURT: GCkay. The Court accepts, as
nodified -- and there's one word I'mgoing to nodify --
1 proposed answer fromplaintiff, which I understand 1
def ense agrees wth.

1 condition referred to in Question No. 5 in
Special Verdict FormNo. 1 refers to a condition
which -- 1'"mgoing to change the word "that" to
“whi ch" -- unless excused, would have to be satisfied by
plaintiff in order for defendant's performance to be
required.

Any objection fromplaintiff?

MR, VEEI NSTEI'N:  No, your Honor.

THE COURT: Defense?

MR. AUSTIN.  No, your Honor.

THE COURT: Al right. So I'll provide this to
ny clerk. She will reduce it to a witten answer, which
ny deputy will then bring it into 1 jury -- 1 jury room
And we' || get you a copy of the answer.

It looks like they're maki ng some progress on
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the Verdict Form No. 1, but they have got a | onger
Verdict Form No. 2. Your guess is as good as nmne as to
whet her they're going to finish their business and
return a verdict today.

Counsel, because we're so late in the
afternoon, I'mgoing to ask you to stick closer to the
court house.

MR VEEI NSTEIN.  Ckay.

THE COURT: What we usually do is at or about
4:15, wthout putting any pressure on the jury, ny
deputy will pop her head into 1 roomjust to see how
they' re com ng al ong.

| think in all 1 years |I've been doing this,
|"ve agreed to take a verdict as late at 4:30, which

means that we're not done until 5:00 or later. So gets

to be an awfully I ong day on everyone. |[If they're that
cl ose at or about 4:15, we'll give themuntil 4:30 to
give a verdict. |If not, we'll tell themto cone back

tomorrow norning, just so you know 1 way we usually
handl e it.

And then you will not be required to stick

around tonorrow norning. We'Ill call you if need be.
But just in case, I'd hate to nake themwait any | onger
than necessary. | do appreciate you com ng over here.

It's so nuch easier to develop this answer when you're
here rather than nme trying to bounce back and forth on
t he phone. You don't have to be in the courtroom now.

Just be close to the courthouse.
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We'l|l get that to you, Counsel.
(The proceedi ngs concluded at 3:14 p.m)
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|, Margaret A. Smth, a Certified Shorthand
Reporter, No. 9733, State of California, RPR, CRR, do
hereby certify:

That | reported stenographically the proceedi ngs
held in the above-entitled cause; that ny notes were
thereafter transcribed with Conputer-Ai ded
Transcription; and the foregoing transcript, consisting
of pages nunber from1l to 94, inclusive, is a full, true
and correct transcription of ny shorthand notes taken
during the proceeding had on July 15, 20109.

| N WTNESS WHERECF, | have hereunto set ny hand
this 25th day of Julyf2019.

)/@W/\(ﬁ%

Margaret A. Smith, CSR No. 9733, RPR, CRR
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