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Plaintiff and Cross-Defendant, LARRY GERACI (“Geraci”), submits these points and
authorities in opposition to the motion by Defendant and Cross-Complainant, DARRYL COTTON
(“Cotton”), to expunge the lis pendens recorded more than one year ago at the outset of this action.

l. INTRODUCTION

After having failed to comply with this court’s prior orders directing Mr. Cotton to submit to his
deposition and to respond to written discovery requests, Cotton moves this Court, on 8 days’ notice, to
expunge the lis pendens. Cotton’s refusal to participate in discovery has substantially prejudiced
Geraci and Berry in preparation of this case. Code of Civil Procedure, section 405.30, provides: “The
court . . . may make any orders it deems just to provide for discovery by any party affected by a motion
to expunge the notice.” The court should continue this hearing until after Cotton submits to his
deposition and answers the written discovery.

Despite the lack of discovery, based on the documentary evidence and the declarations of
Geraci and Abhay Schweitzer, Geraci has met his burden of establishing the probable validity of the
real property claims for: (1) specific performance; and (2) declaratory relief.

The simple matter is that Geraci and Cotton had an agreement for the purchase and sale of real
property that they reduced to writing and signed before a Notary Public. That contract, which expressly
states all the terms necessary for enforceability, is valid and binding on the parties and supports causes
of action for specific performance and declaratory relief. That Cotton has subsequently found a buyer
willing to pay $1.2 million above Geraci’s purchase price is certainly motive for Mr. Cotton to attempt
to wiggle out of his commitment, but it is not a legal defense to Geraci’s specific performance,
declaratory relief, or contract claims. Moreover, Geraci’s willingness to discuss other proposals from
Mr. Cotton over the ensuing several months in an attempt to appease Cotton who was threatening to

interfere with the contract is not evidence that the November 2, 2016 written agreement (hereafter,

! The only claims Geraci has brought which “affect title or possession” of real property for lis pendens purposes are his
claims for (1) specific performance, and (2) declaratory relief. A buyer’s suit to compel specific performance of a contract
for sale of real property affects title or possession of real property. (Hilberg v. Superior Court (1989) 215 Cal.App.3d 539,
542.) A suit for declaratory relief as to rights in real property affects title or possession to real property. (Mason v. Superior
Court (1985) 163 Cal.App.3d 989, 996.) Geraci’s claims for breach of contract and breach of the covenant of good faith
and fair dealing do not “affect title or possession” of real property for lis pendens purposes. Therefore, although Geraci has
established a probable validity of prevailing on those claims, they need not be addressed in this opposition to Cotton’s
motion to expunge the lis pendens.
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“Nov 2nd Written Agreement”) is anything other than a valid, binding, enforceable contract. None of
the negotiations or proposals after the Nov 2nd Written Agreement ever came to fruition; the parties
simply could not agree on different or additional terms which were mutually satisfactory to both
parties.

1. LEGAL PRINCIPLES

Parties and nonparties with an interest in the real property affected by a notice of pendency may
apply to the court in which the action is pending to expunge the lis pendens. (Code Civ. Proc.,
8 405.30.) Courts “shall order the notice expunged if the court finds that the pleading on which the
notice is based does not contain a real property claim.” (Code Civ. Proc., § 405.31.) Further, even
where the plaintiff properly pleads a real property claim, the lis pendens must be expunged if the real
property claim lacks evidentiary merit. (Palmer v. Zaklama (2003) 109 Cal.App.4th 1367, 1377-1378.)
Code of Civil Procedure, section 405.32 states “the court shall order that the notice be expunged if the
court finds that the claimant has not established by a preponderance of the evidence the ‘probable
validity’ of the real property claim.”

Thus, a lis pendens must be ordered expunged if it is improper because (a) the pleading on
which it is based does not contain a “real property claim,” (Code Civ. Proc., § 405.31) or (b) the party
who recorded the lis pendens cannot establish the “probably validity” of the real property claim by a
preponderance of the evidence (Code Civ. Proc., 8 405.32). (See Castro v. Superior Court (2004)
116 Cal.App.4th 1010, 1017.) “Probable validity” of the claim for purposes of avoiding expungement
means that it is more likely than not that the party who asserted the real property claim will obtain a
judgment on the claim in his or her favor. (Code Civ. Proc., § 405.3; Howard S. Wright Cons. Co. v.
Superior Court (2003) 106 Cal.App.4th 314, 319 fn. 5.) Although the defendant is the moving party,
the burden is on the plaintiff/claimant opposing the expungement motion to establish the probable
validity of the underlying real property claim by a preponderance of the evidence. (Code Civ. Proc.,
88 405.30, 405.32; Howard S. Wright Const. Co. v. Superior Court, supra, 106 Cal.App.4th at p. 319.)
1. EACTUAL BACKGROUND

In approximately September of 2015, Geraci began lining up a team to assist in his efforts to

develop and operate a Medical Marijuana Consumer Cooperative (“MMCC”) business (a.k.a. a medical
5
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marijuana dispensary) in San Diego County. At that time, he had not yet identified a property for the
MMCC business. He hired a consultant to help locate and identify potential property sites for the
business. He hired a design professional, Abhay Schweitzer of TECHNE. He hired a public affairs and
public relations consultant with experience in the industry, Jim Bartell of Bartell & Associates. In
addition, he hired a land use attorney, Gina Austin of Austin Legal Group. (Geraci Decl. 1 2.)

The search to identify potential locations for the business was lengthy due to the restrictions and
requirements to satisfy in order to comply with various ordinances. In approximately June 2016, the
consultant told Geraci he had found a potential site for acquisition and development for use and
operation as an MMCC. The site was located at 6176 Federal Blvd., City of San Diego, San Diego
County, California, Assessor’s Parcel No. 543-020-02-00 (the “Property”). The consultant put
Mr. Geraci in contact with Mr. Cotton (who owned the property), and Mr. Geraci expressed his interest
to Mr. Cotton in acquiring his Property if further investigation satisfied him that the Property might
meet the requirements for a MMCC site. (Geraci Decl. 1 3.)

Mr. Geraci, through his consultants, spent months investigating issues related to whether the
location might meet the requirements for a MMCC site. Although many issues were not resolved to a
certainty, Mr. Geraci determined that he was still interested in acquiring the Property. (Geraci Decl.
14.)

Thereafter, Mr. Geraci approached Mr. Cotton to discuss the possibility of purchasing the
Property. Specifically, Mr. Geraci was interested in purchasing the Property from Mr. Cotton
contingent upon Mr. Geraci’s obtaining approval of a Conditional Use Permit (“CUP”) for use as a
MMCC. As the purchaser, Mr. Geraci was willing to bear the substantial expense of applying for and
obtaining CUP approval and understood that if he did not obtain CUP approval then he would not close
the purchase and he would lose his investment. (Geraci Decl. { 5; Exh. 2 to the Notice of Lodgment in
Support of Plaintiff Larry Geraci’s Opposition to Defendant Darryl Cotton’s Motion to Expunge Lis
Pendens (hereafter, “Geraci NOL”).)

Mr. Cotton was willing to make the purchase and sale conditional upon CUP approval because
if the condition were satisfied he would be receiving a much higher price than the Property’s value in

the absence of its approval for use as a medical marijuana dispensary. Mr. Geraci and Mr. Cotton
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agreed on a down payment of $10,000.00 and a purchase price of $800,000.00. On November 2, 2016,
Mr. Cotton and Mr. Geraci executed a written purchase and sale agreement before a Notary Public for
the purchase of the Property by Geraci from Cotton on the terms and conditions stated in the written
agreement (hereafter the “Nov 2nd Written Agreement”). Geraci tendered the $10,000 deposit to
Mr. Cotton as acknowledged in the Nov 2nd Written Agreement. (Geraci Decl. { 5)

In paragraph 5 of his supporting declaration, Darryl Cotton states:

“On November 2, 2016, Geraci and I met at Geraci’s office to negotiate the final
terms of the sale of the Property. At the meeting, we reached an oral agreement
on the material terms for the sale of the Property (the “November Agreement”).
The November Agreement consisted of the following: If the CUP was approved,
then Geraci would, inter alia, provide me: (i) a total purchase price of $800,000;
(i) a 10% equity stake in the MO; and (iii) a minimum monthly equity
distribution of $10,000. If the CUP was denied, | would keep an agreed upon
$50,000 non-refundable deposit (“NRD”) and the transaction would not close. In
other words, the issuance of a CUP at the Property was a condition precedent for
closing on the sale of the Property and, if the CUP was denied, | would keep my
Property and the $50,000 NRD.”

Mr. Cotton and Mr. Geraci did meet at Mr. Geraci’s office on November 2, 2016, to negotiate
the final terms of the sale of the Property and they reached an agreement on the final terms of the sale
of the Property. That agreement was not oral. The parties put their agreement in writing in a simple
and straightforward written agreement that they both signed before a Notary Public. (See Nov 2nd
Written Agreement, Exh. 2 to Geraci NOL; Geraci Decl. { 6.)

The Nov 2nd Written Agreement states in its entirety:

11/02/2016
Agreement between Larry Geraci or assignee and Darryl Cotton:

Darryl Cotton has agreed to sell the property located at 6176 Federal Blvd.,
CA for a sum of $800,000 to Larry Geraci or assignee on the approval of a
Marijuana Dispensary. (CUP for a dispensary.)

Ten Thousand dollars (cash) has been given in good faith earnest money to
be applied to the sales price of $800,000.00 and to remain in effect until the
license is approved. Darryl Cotton has agreed to not enter into any other
contacts [sic] on this property.

s/ s/
Larry Geracli Darryl Cotton

(Geraci Decl. 1 6)

Mr. Geraci never agreed to pay Mr. Cotton a $50,000.00 non-refundable deposit. At the
7
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meeting, Mr. Cotton stated he would like a $50,000 non-refundable deposit. Mr. Geraci said “no.”
Mr. Cotton then asked for a $10,000 non-refundable deposit, Mr. Geraci agreed, and that amount was
put into the written agreement. After he signed the written agreement, Mr. Geraci paid Mr. Cotton the
$10,000 cash as agreed. Had Mr. Geraci agreed to pay Mr. Cotton a $50,000 deposit, it would have
been a very simple thing to change “$10,000” to $50,000” in the agreement before the parties signed it.
(Geraci Decl.  6.)

Mr. Geraci also never agreed to pay Mr. Cotton a 10% equity stake in the marijuana dispensary
or to pay Mr. Cotton a minimum monthly equity distribution of $10,000 as contended by Mr. Cotton.
If Mr. Geraci had agreed to pay Mr. Cotton a 10% equity stake in the marijuana dispensary and a
minimum monthly equity distribution of $10,000, then it would have also been a simple thing to add a
sentence or two to the agreement to say so. (Geraci Decl. § 6.)

What Mr. Geraci did agree to was to pay Mr. Cotton a total purchase price of $800,000, with the
balance of $790,000 due upon approval of a CUP. If the CUP was not approved, then Mr. Cotton
would keep the Property and the $10,000; and that is how the agreement was written. (Geraci Decl.
16.)

Mr. Cotton refers to the Nov 2nd Written Agreement as a “Receipt.” Calling the signed written
agreement a “Receipt” was never discussed. There would have been no need for a written agreement
signed before a Notary Public simply to document Geraci’s payment to Cotton of a $10,000 down
payment. In addition, had the intention been merely to document a written “Receipt” for the $10,000
payment, then the parties would have identified on the document that it was a “Receipt” and there
would have been no need to put in all the material terms and conditions of the deal. Instead, the
document is expressly called an “Agreement” because that is what the parties intended. (Geraci Decl.
17)

As for Mr. Cotton’s assertions regarding Gina Austin, Mr. Geraci did not promise to have
attorney Gina Austin reduce the oral agreement to written agreements for execution. Instead,
Mr. Cotton wanted to categorize or allocate the $800,000 into two different payments. At Mr. Cotton’s
request, Mr. Geraci agreed to pay him for the property into two parts: $400,000 as payment for the

property and $400,000 as payment for the relocation of his business. As this would benefit Cotton for
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tax purposes but would not affect the total purchase price or any other terms and conditions of the
purchase, Mr. Geraci stated a willingness to later amend the agreement in that way. (Geraci Decl. { 7.)

Prior to entering into the Nov 2nd Written Agreement, the parties discussed the CUP
application and approval process and that Cotton’s consent as property owner would be needed to
submit with the CUP application. Mr. Geraci specifically advised Mr. Cotton that his assistant,
Rebecca Berry, would act as his authorized agent to apply for the CUP on his behalf. Mr. Cotton
agreed to Ms. Berry serving as the applicant on Mr. Geraci’s behalf to attempt to obtain approval of a
CUP for the operation of a MMCC or marijuana dispensary on the Property. On October 31, 2016, as
owner of the Property, Mr. Cotton signed Form DS-318, the Ownership Disclosure Statement, for a
Conditional Use Permit, by which he acknowledged that an application for a permit (CUP) would be
filed with the City of San Diego on the subject Property with the intent to record an encumbrance
against the property. The Ownership Disclosure Statement was also signed Rebecca Berry, who was
serving as the CUP applicant on Mr. Geraci’s behalf. Mr. Cotton provided consent and authorization as
the parties had discussed that approval of a CUP would be a condition of the purchase and sale of the
Property. (Geraci Decl. 1 8; Ownership Disclosure Statement signed October 31, 2016, Exh. 1 to Geraci
NOL.)?

As noted above, Mr. Cotton had already put together a team for the MMCC project. The design
professional, Abhay Schweitzer, and his firm, TECHNE, is and has been responsible for the design of
the Project and the CUP application and approval process. Mr. Schweitzer was responsible for
coordinating the efforts of the team to put together the CUP Application for the MMCC at the Property
and Mr. Schweitzer has been and still is the principal person involved in dealings with the City of San
Diego in connection with the CUP application approval process. Mr. Schweitzer’s declaration

(Declaration of Abhay Schweitzer in Support of Plaintiff Larry Geraci’s Opposition to Motion to

2 Cotton has asserted from the outset of his lawsuit and, again, in paragraph 16 of his supporting declaration, that he did not
discover until March 16, 2017, that Geraci had submitted the CUP Application back on October 31, 2016. That assertion is
false and is belied by a November 16, 2016, text message Cotton sent to Geraci in which he asked Geraci, “Did they accept
the CUP application?” Cotton was well aware at that time that Geraci (via Berry) submitted a CUP application and was
awaiting the City’s completion of its initial review of the completeness of the application. Until the City deems the CUP
application complete it does not proceed to the next step—the review of the CUP application. Geraci kept Cotton apprised
of the status of the CUP application and the problems being encountered (e.g., an initial zoning issue) from the outset.
(Geraci Decl. 1 23; Exh. 7 to NOL.)
9

PLAINTIFF LARRY GERACI’'S MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION TO
DEFENDANT DARRYL COTTON’S MOTION TO EXPUNGE LIS PENDENS




© o0 N oo o B~ O w N

S N N B N N T N C T N T e e S e e S T
o N o U B~ W N B O © 0 N O UM W N B O

Expunge Lis Pendens) has been submitted concurrently herewith and describes in greater detail the
CUP application submitted to the City of San Diego, which submission included the Ownership
Disclosure Statement signed by Darryl Cotton and Rebecca Berry.

After the parties signed the Nov 2nd Written Agreement for Geraci’s purchase of the Property,
almost immediately Mr. Cotton began attempts to renegotiate the deal for the purchase of the Property.
This literally occurred the evening of the day he signed the Nov 2nd Written Agreement. On

November 2, 2016, at approximately 6:55 p.m., Cotton sent Geraci an email, which stated:

Hi Larry,

Thank you for meeting today. Since we examined the Purchase Agreement in
your office for the sale price of the property I just noticed the 10% equity position
in the dispensary was not language added into that document. | just want to make
sure that we’re not missing that language in any final agreement as it is a factored

element in my decision to sell the property. [I'll be fine if you simply
acknowledge that here in a reply.

Mr. Geraci receives emails on his phone. It was after 9:00 p.m. in the evening that he glanced
at his phone and read the first sentence, “Thank you for meeting with me today.” Mr. Geraci responded
from his phone “No no problem at all.” Mr. Geraci was responding to Mr. Cotton’s thanking him for
the meeting. (Geraci Dec. { 10.)

The next day, November 3, 2016, Mr. Geraci read the entire email and phoned Mr. Cotton
because the total purchase price Mr. Geraci agreed to pay for the subject property was $800,000 and he
never agreed to provide Mr. Cotton with a 10% equity position in the dispensary as part of the purchase
of the property. Mr. Geraci spoke with Mr. Cotton at approximately 12:40 p.m. for approximately
3 minutes. (Geraci Decl. § 10; Call Detail from Geraci’s firm’s telephone provider, Exh. 3 to the
Geraci NOL.) During that telephone call, Mr. Geraci told Mr. Cotton that a 10% equity position in the
dispensary was not part of the agreement as he had never agreed to pay him any other amounts above
the $800,000 purchase price for the property. Mr. Cotton’s response was to say something to the effect
of “well, you don’t get what you don’t ask for.” Mr. Cotton did not seem upset and he commented
further to the effect that things are “looking pretty good—we all should make some money here.” That
was the end of the discussion. (Geraci Decl. § 10.)

To be clear, prior to signing the Nov 2nd Written Agreement, Mr. Cotton expressed a desire to
10
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participate in different ways in the operation of the future MMCC business at the Property. Mr. Cotton
is a hydroponic grower and purported to have useful experience he could provide regarding the
operation of such a business. Prior to signing the Nov 2nd Written Agreement, the parties had
preliminary discussions related to Cotton’s desire to be involved in the operation of the business (not
related to the purchase of the Property) and the parties discussed the possibility of compensation to
Cotton (e.g., a percentage of the net profits) in exchange for his providing various services to the
business—but an agreement was never reached as to the operation of the MMCC business. Those
discussions were unrelated to the purchase and sale of the Property, which the parties never agreed to
amend or modify. (Geraci Decl. 111.)

Beginning in or about mid-February 2017, and after the zoning issues had been resolved,
Mr. Cotton began making increasing demands for compensation in connection with the sale.
Mr. Geraci was several months into the CUP application process which could potentially take many
more months to successfully complete (if it could be successfully completed and approval obtained)
and he had already committed substantial resources to the project. Mr. Geraci became increasingly
concerned that Mr. Cotton was going to interfere with the completion of that process to Mr. Geraci’s
detriment now that the zoning issues were resolved. To appease Mr. Cotton, Mr. Geraci tried his best
to discuss and work out with Cotton some further compensation arrangement that was reasonable and
avoid the risk that Mr. Cotton might try to “torpedo” the project and find another buyer. For example,
on several successive occasions, Mr. Geraci had attorney Gina Austin draft written agreements that
contained terms that Mr. Geraci could live with and hoped would be sufficient to satisfy Mr. Cotton’s
ever-increasing demands for additional compensation, but Mr. Cotton would reject them as
unsatisfactory. Mr. Cotton continued to insist on, among other things, a 10% equity position, to which
Geraci was not willing to agree, as well as minimum monthly distributions in amounts that Geraci
thought were unreasonable and to which he was unwilling to agree. Despite the back and forth
communications during the period of approximately mid-February 2017 through approximately mid-
March 2017, the parties were unable to re-negotiate terms for the purchase of the property to which
they both agreed. The Nov 2nd Written Agreement was never amended or modified. Mr. Cotton

emailed Mr. Geraci that Mr. Cotton felt that Mr. Geraci was not living up to his agreement and
11

PLAINTIFF LARRY GERACI’'S MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION TO
DEFENDANT DARRYL COTTON’S MOTION TO EXPUNGE LIS PENDENS




© o0 N oo o B~ O w N

S N N B N N T N C T N T e e S e e S T
o N o U B~ W N B O © 0 N O UM W N B O

Mr. Geraci responded that Mr. Cotton kept trying to change the deal. As a result, no re-negotiated
written agreement regarding the purchase and sale of the property was ever signed by Mr. Geraci or
Mr. Cotton after they had signed and agreed to the terms and conditions in the Nov 2nd Written
Agreement. (Geraci Decl. 1 12.)

Ultimately, Mr. Cotton was extremely unhappy with Mr. Geraci’s refusal to accede to
Mr. Cotton’s demands and the failure to reach agreement regarding his possible involvement with the
operation of the business to be operated at the Property and Mr. Geraci’s refusal to modify or amend
the terms and conditions agreed to in the Nov 2nd Written Agreement. Eventually, Mr. Cotton made it
clear that he had no intention of living up to and performing his obligations under the Nov 2nd Written
Agreement and affirmatively threatened to take action to halt the CUP application process. (Geraci
Decl. 113))

Mr. Cotton thereafter made good on his threats. On the morning of March 21, 2017, Mr. Cotton
had a conversation with Firouzeh Tirandazi at the City of San Diego, who was in charge of processing
the CUP Application, regarding Mr. Cotton’s interest in withdrawing the CUP Application. That
discussion was confirmed in an 8:54 a.m. e-mail from Ms. Tirandazi to Mr. Cotton with a cc: to
Rebecca Berry. (Geraci Decl. | 14; Exh. 4 to Geraci NOL.)

That same day, March 21, 2017 at 3:18 p.m., Mr. Cotton emailed Mr. Geraci reinforcing that he
would not honor the Nov 2nd Written Agreement. In that email Mr. Cotton stated that Mr. Geraci had
no interest in the property and that “I will be entering into an agreement with a third party to sell my
property and they will be taking on the potential costs associated with any litigation arising from this
failed agreement with you.” (Geraci Decl.  15; Exh. 5 to Geraci NOL.)

Four minutes later at 3:25 p.m., Mr. Cotton e-mailed Ms. Tirandazi at the City, with a cc: to
both Geraci and Rebecca Berry, stating falsely to Ms. Tirandazi: “... the potential buyer, Larry Gerasi
[sic] (cc’ed herein), and I have failed to finalize the purchase of my property. As of today, there are no
third-parties that have any direct, indirect or contingent interests in my property. The application
currently pending on my property should be denied because the applicants have no legal access to my
property.” Mr. Cotton’s email was false as the parties had a signed agreement for the purchase and sale

of the Property — the Nov 2nd Written Agreement. (Geraci Decl.  15; Exh. 6 to Geraci NOL.)
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Fortunately, the City determined Mr. Cotton did not have the authority to withdraw the CUP
application without the consent of the applicant (Rebecca Berry, Geraci’s authorized agent). (Geraci
Decl. 1 17.)

Due to Mr. Cotton’s clearly stated intention to not perform his obligations under the written
Agreement and in light of his affirmative steps taken to attempt to withdraw the CUP application,
Mr. Geraci went forward on March 21, 2017, with the filing of his lawsuit against Mr. Cotton to
enforce the Nov 2nd Written Agreement. (Geraci Decl.  18.)

Since the March 21, 2017 filing of the lawsuit, Mr. Geraci has continued to diligently pursue the
CUP application and approval of the CUP. Despite Mr. Cotton’s attempts to withdraw the CUP
application, Mr. Geraci and his team have completed the initial phase of the CUP process whereby the
City deemed the CUP application complete (although not yet approved) and determined it was located
in an area with proper zoning. The CUP application process has not yet reached the stage of a formal
City hearing and there has been no final determination to approve the CUP. The status of the CUP
application is set forth in the Declaration of Abhay Schweitzer. (Geraci Decl. 1 19.)

Mr. Cotton also has made good on the statement in his March 21, 2017 at 3:18 p.m. email that
he would be “entering into an agreement with a third party to sell my property and they will be taking
on the potential costs associated with any litigation arising from this failed agreement with you.” (See
Geraci Decl. { 15; Exh. 5 to the Geraci NOL.) Documents produced early in the lawsuit by Mr. Cotton
revealed that Mr. Cotton had been negotiating with other potential buyers of the Property to see if he
could get a better deal than he had agreed to with Geraci. As of March 21, 2017, Mr. Cotton had
already entered into a real estate purchase and sale agreement to sell the Property to another person,
Richard John Martin Il. (Geraci Decl. § 20.) Mr. Cotton has admitted in his moving papers to selling
the property to another buyer. (Def. Memo. Of P’s & A’s, p. 8, lines 18-23)

V. GERACI HAS ESTABLISHED THE PROBABLE VALIDITY OF HIS CLAIMS

As previously noted, the two claims that “affect title to property” are the specific performance
and the declaratory relief causes of actions.
Specific performance of a contract may be decreed whenever: 1) its terms are sufficiently

definite; 2) consideration is adequate; 3) there is substantial similarity of the requested performance to
13
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the contractual terms; 4) there is mutuality of remedies; and 5) plaintiff’s legal remedy is inadequate.
(Blackburn v. Charnley (2004) 117 Cal.App.4th 758, 766.)

Declaratory relief may be sought by any person under a contract, who desires a declaration of
his rights or duties with respect to property in cases of actual controversy relating to the legal rights and
duties of the respective parties, and may bring an original action or cross-complaint in the superior
court for a declaration of his rights and duties in the premises, including a determination of any
question of construction or validity arising under the instrument or contract. (See Code Civ. Proc.,
§1062.5.)

Geraci has proffered evidence sufficient to sustain his burden to establish the “probable
validity” of his claim. The factual basis of the two claims is identical, i.e., the parties signed a Nov 2

Written Agreement, which provided:

11/02/2016
Agreement between Larry Geraci or assignee and Darryl Cotton:

Darryl Cotton has agreed to sell the property located at 6176 Federal Blvd.,
CA for a sum of $800,000 to Larry Geraci or assignee on the approval of a
Marijuana Dispensary. (CUP for a dispensary.)

Ten Thousand dollars (cash) has been given in good faith earnest money to
be applied to the sales price of $800,000.00 and to remain in effect until the
license is approved. Darryl Cotton has agreed to not enter into any other
contacts [sic] on this property.

sl _Isl
Larry Geraci Darryl Cotton

The parties even went so far as to have the document signed before a Notary Public. There is
no question that the above-recited agreement constitutes a valid and enforceable agreement under
California law. Each of the requisite elements is clearly met: 1) its terms are sufficiently definite, (the
parties are identified; the property identified; the condition precedent identified; the down payment is
identified; and the total purchase price is identified); 2) consideration is adequate (the has been no
argument advanced by Mr. Cotton that $800,000.00 is inadequate consideration); 3) there is substantial
similarity of the requested performance to the contractual terms; 4) there is mutuality of remedies
(i.e., each party could have sued for breach of contract, specific performance and declaratory relief);

and 5) plaintiff’s legal remedy is inadequate (with regard to property claims, the legal remedy is
14
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presumed inadequate; see Real Estate Analytics, LLC v. Vallas (2008) 160 Cal.App.4th 463.).
The facts also support the declaratory relief action under Code of Civil Procedure,
section 1062.5, as there is a valid written contract to which Mr. Geraci is a party. He is clearly entitled

to seek declaratory relief with regard to his rights under that contract.

V. CONCLUSION

Based on the foregoing argument and the evidence presented, this Court should deny the motion

to expunge the /is pendens.

Dated: April 10, 2018 FERRIS & BRITTON,
A Professional Corporation

By: )74 vfﬂz-ij / Z{/Cz%[(&%‘

Micha¢l R. Weinstein
Scott H. Toothacre

Attorneys for Plaintiff/Cross-Defendant LARRY GERACI
and Cross-Defendant REBECCA BERRY
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FERRIS & BRITTON
A Professional Corporation
Michael R. Weinstein (SBN 106464)
Scott H. Toothacre (SBN 146530)
501 West Broadway, Suite 1450
San Diego, California 92101
Telephone: (619) 233-3131
Fax: (619) 232-9316
mweinstein@ferrisbritton.com
stoothacre@ferrisbritton.com

Attorneys for Plaintiff/Cross-Defendant LARRY GERACI and
Cross-Defendant REBECCA BERRY

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN DIEGO, CENTRAL DIVISION

LARRY GERACI, an individual, Case No. 37-2017-00010073-CU-BC-CTL
Plaintiff, Judge: Hon. Joel R. Wohlfeil
Dept.: C-73
V.
PLAINTIFF LARRY GERACI’S
DARRYL COTTON, an individual, and OBJECTIONS TO REQUEST FOR
DOES 1 through 10, inclusive, JUDICIAL NOTICE IN SUPPORT OF
DEFENDANT DARRYL COTTON’S
Defendants. MOTION TO EXPUNGE LIS PENDENS
[IMAGED FILE]
DARRYL COTTON, an individual,
Hearing Date: April 13,2018
Cross-Complainant, Hearing Time: 9:00 a.m.
V. Filed: March 21, 2017
Trial Date: May 11, 2018

LARRY GERAUCI, an individual, REBECCA
BERRY, an individual, and DOES 1
THROUGH 10, INCLUSIVE,

Cross-Defendants.

Plaintiff, LARRY GERACI, hereby objects to Defendant Darryl Cotton’s Request for Judicial
Notice in Support of his Motion to Expunge Notice of Pendency of Action (“Request for Judicial
Notice™).

Specifically, it is noted that Cotton fails to cite any evidence code section whatsoever in support

of his Request for Judicial Notice. Nor does he cite any case law to support his Request for Judicial
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Notice. As such, the Request for Judicial Notice should be denied outright.

Notwithstanding this general objection to the entirety of the Request For Judicial Notice,
specific documents for which Cotton requests judicial notice are not relevant to the instant proceeding
to expunge lis pendens, nor are they the proper subject of judicial notice.

Cotton requests judicial notice of the following documents:

1. Verified Petition for Alternative Writ of Mandate (Code Civ. Proc., § 1085) filed by
Plaintiff on October 6, 2017,

2. Plaintiff Larry Geraci’s Complaint for: 1) Breach of Contract; 2) Breach of the Covenant
of Good Faith and Fair Dealing; 3) Specific Performance; and 4) Declaratory Relief filed March 21,
2017,

3. City of San Diego, Development Services Department Information Bulletin 170
(October 2017) (City Information Bulletin describing “the application process for a Marijuana Outlet”);

4. Ownership Disclosure Statement — Form DS-318;

5. City of San Diego Development Services Department Parcel Information Report -
Report Number 101, dated March 20, 2018; and

6. Verified Memorandum of Points and Authorities in Support of Darryl Cotton’s
Response to (1) Motion by Plaintiff/Cross-Defendant Larry Geraci and Cross-Defendant Rebecca Berry
to Compel the Deposition of Darryl Cotton, and (2) Motion by Real Parties in Interest, Larry Geraci
and Rebecca Berry, to Compel the Deposition of Darryl Cotton, filed January 22, 2018.

I JUDICIAL NOTICE SHOULD BE DENIED BECAUSE COTTON HAS PROVIDED NO
INFORMATION FOR THE COURT TO EVALUATE THE PROPRIETY OF
JUDICIAL NOTICE

Judicial notice should be denied because Cotton has provided no information to support his

request. Section 453(b) of the California Evidence Code states that a court shall take judicial notice
only when the requesting party “[f]urnishes the court with sufficient information to enable it to take
judicial notice of the matter. (Cal. Evid. Code, § 453(b).) A court may deny a request for judicial
notice made without support. (Willis v. State of California (1994) 223 Cal.App.4th 291 [denying a
request for judicial notice where request was made ‘without appending any information whatsoever”].)

/11
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Here, Cotton’s Request for Judicial Notice fails to include any supporting documentation or
citation to any Evidence Code sections. Cotton also fails to indicate the relevance or purpose for taking
judicial notice of these documents. He simply provides no indication as to the nature or scope of
judicial notice being requested. Likewise, Cotton provides no legal justification for the Court to base
its decision on the Request. As in Willis, Cotton’s request is so deficient in supporting information that

it must be denied. (See Willis, supra, 22 Cal.App.4th at p. 291.)

IL JUDICIAL, NOTICE SHOULD BE DENIED BECAUSE THE PROFFERED
DOCUMENTS CONTAIN INADMISSIBLE HEARSAY

Judicial notice should be denied because the proffered documents contain inadmissible hearsay
if they are offered for the truth of the matters asserted therein. A “court cannot take judicial notice of
hearsay allegations as being true, just because they are part of a court record or file.” (Bach v. McNelis
(1989) 207 Cal.App.3d 852, 865; Mangini v. R.J. Reynolds (1994) 7 Cal.4th 1057, 1063 [“While courts
may notice official acts and public records, we do not take judicial notice of the truth of all matters
stated therein.”].)

Here, because Cotton does not specify his purpose for the Request, Plaintiff’s must assume he
intends to offer the exhibits for the truth of the matters stated therein. If so, the matters are
inadmissible hearsay. “Although the existence of a document may be judicially noticeable, the truth of
the statements contained in the document and its proper interpretation are not subject to judicial notice
if those matters ‘are reasonably disputable.” (Fremont Indemnity Co. v. Fremont General Corp. (2001)
148 Cal.App. 4th 97, 113.)

Further, out-of-court statements may not be admitted in a request for judicial notice simply
because these statements have been previously filed with the court: “What is meant by taking judicial
notice of Court records? There exists a mistaken notion that this means taking judicial notice of the
existence of facts asserted in every document of a court file, including pleadings and gffidavits.
However, a court cannot take judicial notice of hearsay allegations as being true, just because they are
part of a court record or file. A court may take judicial notice of the truth of facts asserted in
documents such as order, findings of fact and conclusions of law, and judgments.” (Sosinsky v. Grant

(1992) 6 Cal.App.4th 1548, 1568, emphasis in original [quoting 2 Jefferson’s California Evidence
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Benchbook (2d ed. 1982) § 47.2, p. 1757].) Because Cotton has submitted these hearsay statements for
no purpose other than to take judicial notice of the truth of the facts stated in the documents, then
judicial notice should be denied.

III. CONCLUSION

Cotton’s request for judicial notice should be denied. He has failed to provide any information
to support his request as required by section 453(b) of the Evidence Code. Additionally, Cotton’s use
of these documents indicates that judicial notice would be improper because the subject matter

constitutes inadmissible hearsay.

Dated: April 10, 2018 FERRIS & BRITTON
A Professional Corporation

o Wz 06, .

Michael R. Weinstein

Scott H. Toothacre
Attorneys for Plaintiff and Cross-Defendant LARRY GERACI
and Cross-Defendant REBECCA BERRY
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FERRIS & BRITTON
A Professional Corporation
Michael R. Weinstein (SBN 106464)
Scott H. Toothacre (SBN 146530)
501 West Broadway, Suite 1450
San Diego, California 92101
Telephone: (619) 233-3131
Fax: (619) 232-9316
mweinstein@ferrisbritton.com
stoothacre@ferrisbritton.com

Attorneys for Plaintiff/Cross-Defendant LARRY GERACI and
Cross-Defendant REBECCA BERRY

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN DIEGO, CENTRAL DIVISION

LARRY GERACI, an individual, Case No. 37-2017-00010073-CU-BC-CTL
Plaintiff, Judge: Hon. Joel R. Wohlfeil
Dept.: C-73
V.

DECLARATION OF LARRY GERACI IN
DARRYL COTTON, an individual; and OPPOSITION TO DEFENDANT DARRYL

DOES 1 through 10, inclusive, COTTON’S MOTION TO EXPUNGE LIS
PENDENS
Defendants.
[IMAGED FILE]
DARRYL COTTON, an individual, Hearing Date: April 13, 2018
Hearing Time: 9:00 a.m.
Cross-Complainant,
Filed: March 21, 2017
V. Trial Date: May 11, 2018
LARRY GERACI, an individual, REBECCA
BERRY, an individual, and DOES 1
THROUGH 10, INCLUSIVE,
Cross-Defendants.
I, Larry Geraci, declare:
1. | am an adult individual residing in the County of San Diego, State of California, and |

am one of the real parties in interest in this action. 1 have personal knowledge of the foregoing facts
and if called as a witness could and would so testify.
2. In approximately September of 2015, | began lining up a team to assist in my efforts to

develop and operate a Medical Marijuana Consumer Cooperative (MMCC) business (aka a medical

1
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marijuana dispensary) in San Diego County. At the time, | had not yet identified a property for the
MMCC business. | hired a consultant, Neal Dutta of Apollo Realty, to help locate and identify
potential property sites for the business. | hired a design professional, Abhay Schweitzer of TECHNE.
| hired a public affairs and public relations consultant with experience in the industry, Jim Bartell of
Bartell & Associates. In addition, | hired a land use attorney, Gina Austin of Austin Legal Group.

3. The search to identify potential locations for the business took some time, as there are a
number of requirements that had to be met. For example: a) only four (4) MMCCs are allowed in a
City Council District; b) MMCCs are not allowed within 1,000 feet of public parks, churches, child
care centers, playgrounds, City libraries, minor-oriented facilities, other MMCCs, residential facilities,
or schools; ¢c) MMCCs are not allowed within 100 feet of a residential zone; and d) the zoning had to be
proper as MMCC’s are allowed only in certain zones. In approximately June 2016, Neal Dutta
identified to me real property owned by Darryl Cotton located at 6176 Federal Blvd., City of San
Diego, San Diego County, California, Assessor’s Parcel No. 543-020-02-00 (the “Property”) as a
potential site for acquisition and development for use and operation as a MMCC. And in
approximately mid-July 2016 Mr. Dutta put me in contact with Mr. Cotton and | expressed my interest
to Mr. Cotton in acquiring his Property if our further investigation satisfied us that the Property might
meet the requirements for an MMCC site.

4. For several months after the initial contact, my consultant, Jim Bartell, investigated
issues related to whether the location might meet the requirements for an MMCC site, including zoning
issues and issues related to meeting the required distances from certain types of facilities and residential
areas. For example, the City had plans for street widening in the area that potentially impacted the
ability of the Property to meet the required distances. Although none of these issues were resolved to a
certainty, | determined that | was still interested in acquiring the Property.

5. Thereafter | approached Mr. Cotton to discuss the possibility of my purchase of the
Property. Specifically, | was interested in purchasing the Property from Mr. Cotton contingent upon
my obtaining approval of a Conditional Use Permit (“CUP”) for use as a MMCC. As the purchaser, I
was willing to bear the substantial expense of applying for and obtaining CUP approval and understood

that if | did not obtain CUP approval then | would not close the purchase and | would lose my
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investment. | was willing to pay a price for the Property based on what | anticipated it might be worth
if 1 obtained CUP approval. Mr. Cotton told me that he was willing to make the purchase and sale
conditional upon CUP approval because if the condition was satisfied he would be receiving a much
higher price than the Property would be worth in the absence of its approval for use as a medical
marijuana dispensary. We agreed on a down payment of $10,000.00 and a purchase price of
$800,000.00. On November 2, 2016, Mr. Cotton and | executed a written purchase and sale agreement
for my purchase of the Property from him on the terms and conditions stated in the agreement
(hereafter the “Nov 2nd Written Agreement”). A true and correct copy of the Nov 2nd Written
Agreement, which was executed before a notary, is attached as Exhibit 2 to Defendant and Cross-
Defendant, Larry Geraci’s Notice of Lodgment in Support of Opposition to Motion to Expunge Lis
Pendens (hereafter the “Geraci NOL”). I tendered the $10,000 deposit to Mr. Cotton as acknowledged
in the Nov 2nd Written Agreement.
6. In paragraph 5 of his supporting declaration, Darryl Cotton states:
“On November 2, 2016, Geraci and I met at Geraci’s office to negotiate the final
terms of the sale of the Property. At the meeting, we reached an oral agreement

on the material terms for the sale of the Property (the “November Agreement”).

The November Agreement consisted of the following: If the CUP was approved,
then Geraci would, inter alia, provide me: (i) a total purchase price of $800,000;
(i) a 10% equity stake in the MO; and (iii) a minimum monthly equity
distribution of $10,000. If the CUP was denied, | would keep an agreed upon
$50,000 non-refundable deposit (“NRD”) and the transaction would not close. In
other words, the issuance of a CUP at the Property was a condition precedent for
closing on the sale of the Property and, if the CUP was denied, | would keep my
Property and the $50,000 NRD.”
Darryl Cotton and I did meet at my office on November 2, 2016, to negotiate the final terms of
the sale of the Property and we reached an agreement on the final terms of the sale of the Property.

That agreement was not oral. We put our agreement in writing in a simple and straightforward written
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agreement that we both signed before a notary. (See paragraph 5, supra, Nov 2" Written Agreement,

Exhibit 2 to Geraci NOL.) The written agreement states in its entirety:

11/02/2016
Agreement between Larry Geraci or assignee and Darryl Cotton:

Darryl Cotton has agreed to sell the property located at 6176 Federal Blvd.,
CA for a sum of $800,000 to Larry Geraci or assignee on the approval of a
Marijuana Dispensary. (CUP for a dispensary.)

Ten Thousand dollars (cash) has been given in good faith earnest money to
be applied to the sales price of $800,000.00 and to remain in effect until the
license is approved. Darryl Cotton has agreed to not enter into any other
contacts [sic] on this property.

_Isl _Isl
Larry Geraci Darryl Cotton

| never agreed to pay Mr. Cotton a $50,000.00 non-refundable deposit. At the meeting, Mr.
Cotton stated he would like a $50,000 non-refundable deposit. 1 said “no.” Mr. Cotton then asked for a
$10,000 non-refundable deposit and I said “ok™ and that amount was put into the written agreement.
After he signed the written agreement, | paid him the $10,000 cash as we had agreed. If | had agreed to
pay Mr. Cotton a $50,000 deposit, it would have been a very simple thing to change “$10,000” to
$50,000” in the agreement before we signed it.

| never agreed to pay Mr. Cotton a 10% equity stake in the marijuana dispensary. | never
agreed to pay Mr. Cotton a minimum monthly equity distribution of $10,000. If | had agreed to pay
Mr. Cotton a 10% equity stake in the marijuana dispensary and a minimum monthly equity distribution
of $10,000, then it would have also been a simple thing to add a sentence or two to the agreement to
say so.

What | did agree to was to pay Mr. Cotton a total purchase price of $800,000, with the balance
of $790,000 due upon approval of a CUP. If the CUP was not approved, then he would keep the
Property and the $10,000. So that is how the agreement was written.

7. In paragraph 6 of his supporting declaration, Darryl Cotton states:

“At the November 2, 2016, meeting we reached the November Agreement,
Geraci: (i) provided me with $10,000 in cash towards the NRD of $50,000, for

which | executed a document to record my receipt thereof (the “Receipt”); (ii)
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promised to have his attorney, Gina Austin (“Austin”), promptly reduce the oral
November Agreement to written agreements for execution; and (iii) promised to
not submit the CUP to the City until he paid me the balance of the NRD.”

| did pay Mr. Cotton the $10,000 cash after we signed the Nov 2nd Written Agreement. As
stated above, | never agreed to a $50,000 deposit and, if | had, it would have been a simple thing to
state that in our written agreement.

Mr. Cotton refers to the written agreement (i.e., the Nov 2nd Written Agreement) as a
“Receipt.” Calling the Agreement a “Receipt” was never discussed. There would have been no need
for a written agreement before a notary simply to document my payment to him of $10,000. In
addition, had the intention been merely to document a written “Receipt” for the $10,000 payment, then
we could have identified on the document that it was a “Receipt” and there would have been no need
to put in all the material terms and conditions of the deal. Instead, the document is expressly called an
“Agreement” because that is what we intended.

| did not promise to have attorney Gina Austin reduce the oral agreement to written agreements
for execution. What we did discuss was that Mr. Cotton wanted to categorize or allocate the $800,000.
At his request, | agreed to pay him for the property into two parts: $400,000 as payment for the
property and $400,000 as payment for the relocation of his business. As this would benefit him for tax
purposes but would not affect the total purchase price or any other terms and conditions of the
purchase, | stated a willingness to later amend the agreement in that way.

| did not promise to delay submitting the CUP to the City until | paid the alleged $40,000
balance of the deposit. | agreed to pay a $10,000 deposit only. Also, we had previously discussed the
long lead-time to obtain CUP approval and that we had already begun the application submittal
process as discussed in paragraph 8 below.

8. Prior entering into the Nov 2nd Written Agreement, Darryl Cotton and | discussed the
CUP application and approval process and that his consent as property owner would be needed to
submit with the CUP application. 1 discussed with him that my assistant Rebecca Berry would act as

my authorized agent to apply for the CUP on my behalf. Mr. Cotton agreed to Ms. Berry serving as
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the Applicant on my behalf to attempt to obtain approval of a CUP for the operation of a MMCC or
marijuana dispensary on the Property. On October 31, 2016, as owner of the Property, Mr. Cotton
signed Form DS-318, the Ownership Disclosure Statement for a Conditional Use Permit, by which he
acknowledged that an application for a permit (CUP) would be filed with the City of San Diego on the
subject Property with the intent to record an encumbrance against the property. The Ownership
Disclosure Statement was also signed by my authorized agent and employee, Rebecca Berry, who was
serving as the CUP applicant on my behalf. A true and correct copy of the Ownership Disclosure
Statement signed on October 31, 2016, by Darryl Cotton and Rebecca Berry is attached as Exhibit 1 to
the Geraci NOL. Mr. Cotton provided that consent and authorization as we had discussed that approval
of a CUP would be a condition of the purchase and sale of the Property.

9. As noted above, | had already put together my team for the MMCC project. My design
professional, Abhay Schweitzer, and his firm, TECHNE, is and has been responsible for the design of
the Project and the CUP application and approval process. Mr. Schweitzer was responsible for
coordinating the efforts of the team to put together the CUP Application for the MMCC at the Property
and Mr. Schweitzer has been and still is the principal person involved in dealings with the City of San
Diego in connection with the CUP Application approval process. Mr. Schweitzer’s declaration
(Declaration of Abhay Schweitzer in Support of Opposition to Motion to Expunge Lis Pendens) has
been submitted concurrently herewith and describes in greater detail the CUP Application submitted to
the City of San Diego, which submission included the Ownership Disclosure Statement signed by
Darryl Cotton and Rebecca Berry.

10.  After we signed the Nov 2nd Written Agreement for my purchase of the Property, Mr.
Cotton immediately began attempts to renegotiate our deal for the purchase of the Property. This
literally occurred the evening of the day he signed the Nov 2nd Written Agreement.

On November 2, 2016, at approximately 6:55 p.m., Mr. Cotton sent me an email, which stated:

Hi Larry,

Thank you for meeting today. Since we examined the Purchase Agreement in
your office for the sale price of the property I just noticed the 10% equity position
in the dispensary was not language added into that document. | just want to make
sure that we’re not missing that language in any final agreement as it is a factored
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element in my decision to sell the property. I’ll be fine if you simply
acknowledge that here in a reply.

I receive my emails on my phone. It was after 9:00 p.m. in the evening that | glanced at my
phone and read the first sentence, “Thank you for meeting with me today.” And | responded from my
phone “No no problem at all.” | was responding to his thanking me for the meeting.

The next day | read the entire email and | telephoned Mr. Cotton because the total purchase
price | agreed to pay for the subject property was $800,000 and | had never agreed to provide him a
10% equity position in the dispensary as part of my purchase of the property. | spoke with Mr. Cotton
by telephone at approximately 12:40 p.m. for approximately 3-minutes. A true and correct copy of the
Call Detail from my firm’s telephone provider showing those two telephone calls is attached as
Exhibit 3 to the Geraci NOL. During that telephone call I told Mr. Cotton that a 10% equity position in
the dispensary was not part of our agreement as | had never agreed to pay him any other amounts above
the $800,000 purchase price for the property. Mr. Cotton’s response was to say something to the effect
of “well, you don’t get what you don’t ask for.” He was not upset and he commented further to the
effect that things are “looking pretty good—we all should make some money here.” And that was the
end of the discussion.

11. To be clear, prior to signing the Nov 2nd Written Agreement, Mr. Cotton expressed a
desire to participate in different ways in the operation of the future MMCC business at the Property.
Mr. Cotton is a hydroponic grower and purported to have useful experience he could provide regarding
the operation of such a business. Prior to signing the Nov 2nd Written Agreement we had preliminary
discussions related to his desire to be involved in the operation of the business (not related to the
purchase of the Property) and we discussed the possibility of compensation to him (e.g., a percentage of
the net profits) in exchange for his providing various services to the business—but we never reached an
agreement as to those matters related to the operation of my future MMCC business. Those discussions
were not related to the purchase and sale of the Property, which we never agreed to amend or modify.

12. Beginning in or about mid-February 2017, and after the zoning issues had been resolved,
Mr. Cotton began making increasing demands for compensation in connection with the sale. We were

several months into the CUP application process which could potentially take many more months to
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successfully complete (if it could be successfully completed and approval obtained) and | had already
committed substantial resources to the project. 1 was very concerned that Mr. Cotton was going to
interfere with the completion of that process to my detriment now that the zoning issues were resolved.
| tried my best to discuss and work out with him some further compensation arrangement that was
reasonable and avoid the risk he might try to “torpedo” the project and find another buyer. For
example, on several successive occasions | had my attorney draft written agreements that contained
terms that | that | believed I could live with and hoped would be sufficient to satisfy his demands for
additional compensation, but Mr. Cotton would reject them as not satisfactory. Mr. Cotton continued
to insist on, among other things, a 10% equity position, to which I was not willing to agree, as well as
on minimum monthly distributions in amounts that | thought were unreasonable and to which | was
unwilling to agree. Despite our back and forth communications during the period of approximately
mid-February 2017 through approximately mid-March 2017, we were not able to re-negotiate terms for
the purchase of the property to which we were both willing to agree. The Nov. 2nd Written Agreement
was never amended or modified. Mr. Cotton emailed me that | was not living up to my agreement and
| responded to him that he kept trying to change the deal. As a result, no re-negotiated written
agreement regarding the purchase and sale of the property was ever signed by Mr. Cotton or me after
we signed and agreed to the terms and conditions in the Nov 2d Written Agreement.

13. Ultimately, Mr. Cotton was extremely unhappy with my refusal to accede to his
demands and the failure to reach agreement regarding his possible involvement with the operation of
the business to be operated at the Property and my refusal to modify or amend the terms and conditions
we agreed to in the Nov 2nd Written Agreement regarding my purchase from him of the Property. Mr.
Cotton made clear that he had no intention of living up to and performing his obligations under the
Agreement and affirmatively threatened to take action to halt the CUP application process.

14. Mr. Cotton thereafter made good on his threats. On the morning of March 21, 2017, Mr.
Cotton had a conversation with Firouzeh Tirandazi at the City of San Diego, who was in charge of
processing the CUP Application, regarding Mr. Cotton’s interest in withdrawing the CUP Application.

That discussion is confirmed in an 8:54 a.m. e-mail from Ms. Tirandazi to Mr. Cotton with a cc to
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Rebecca Berry. A true and correct copy of that March 21, 2017, at 8:54 a.m. e-mail is attached as
Exhibit 4 to the Geraci NOL.

15.  That same day, March 21, 2017, at 3:18 p.m. Mr. Cotton emailed me, reinforcing that he
would not honor the Nov 2nd Written Agreement. In his email he stated that | had no interest in his
property and that “I will be entering into an agreement with a third party to sell my property and they
will be taking on the potential costs associated with any litigation arising from this failed agreement
with you. A true and correct copy of that March 21, 2017, at 3:18 p.m. e-mail is attached as Exhibit 5
to the Geraci NOL.

16. Four minutes later that same day, at 3:25 p.m., Mr. Cotton e-mailed Ms. Tirandazi at the

(13

City, with a cc to both me and Rebecca Berry, stating falsely to Ms. Tirandazi: “... the potential buyer,
Larry Gerasi [sic] (cc’ed herein), and | have failed to finalize the purchase of my property. As of today,
there are no third-parties that have any direct, indirect or contingent interests in my property. The
application currently pending on my property should be denied because the applicants have no legal
access to my property. A true and correct copy of that March 21, 2017, at 3:25 p.m. e-mail is attached
as Exhibit 6 to the Geraci NOL. Mr. Cotton’s email was false as we had a signed agreement for the
purchase and sale of the Property — the Nov 2nd Written Agreement.

17.  Fortunately, the City determined Mr. Cotton did not have the authority to withdraw the
CUP application without the consent of the Applicant (Rebecca Berry, my authorized agent).

18.  Due to Mr. Cotton’s clearly stated intention to not perform his obligations under the
written Agreement and in light of his affirmative steps taken to attempt to withdraw the CUP
application, I went forward on March 21, 2017, with the filing of my lawsuit against Mr. Cotton to
enforce the Nov 2" Written Agreement.

19.  Since the March 21, 2017 filing of my lawsuit, we have continued to diligently pursue
our CUP Application and approval of the CUP. Despite Mr. Cotton’s attempts to withdraw the CUP
application, we have completed the initial phase of the CUP process whereby the City deemed the CUP
application complete (although not yet approved) and determined it was located in an area with proper
zoning. We have not yet reached the stage of a formal City hearing and there has been no final

determination to approve the CUP. The current status of the CUP Application is set forth in the
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Declaration of Abhay Schweitzer.

20. Mr. Cotton also has made good on the statement in his March 21, 2017, at 3:18 p.m.
email (referenced in paragraph 15 above - see Exhibit 5 to the Geraci NOL) stating that he would be
“entering into an agreement with a third party to sell my property and they will be taking on the
potential costs associated with any litigation arising from this failed agreement with you. We have
learned through documents produced in my lawsuit that well prior to March 21, 2017, Mr. Cotton had
been negotiating with other potential buyers of the Property to see if he could get a better deal than he
had agreed to with me. As of March 21, 2017, Cotton had already entered into a real estate purchase
and sale agreement to sell the Property to another person, Richard John Martin II.

21.  Although he entered into this alternate purchase agreement with Mr. Martin as early as
March 21, 2017, to our knowledge in the nine (9) months since, neither Mr. Cotton nor Mr. Martin or
other agent has submitted a separate CUP Application to the City for processing. During that time, we
continued to process our CUP Application at great effort and expense.

22. During approximately the last 17 months, | have incurred substantial expenses in excess
of $150,000 in pursuing the MMCC project and the related CUP application.

23. Finally, Mr. Cotton has asserted from the outset of his lawsuit and, again, in paragraph
16 of his supporting declaration, that he did not discover until March 16, 2017, that | had submitted the
CUP Application back on October 31, 2016. That is a blatant lie. | kept Mr. Cotton apprised of the
status of the CUP application and the problems we were encountering (e.g., an initial zoning issue)
from the outset. Attached as Exhibit 7 is a true and correct copy of a text message Mr. Cotton sent me
on November 16, 2016, in which he asks me, “Did they accept the CUP application?”” Mr. Cotton was
well aware at that time that we had already submitted the CUP application and were awaiting the City’s
completion of its initial review of the completeness of the application.  Until the City deems the CUP
application complete it does not proceed to the next step—the review of the CUP application.

Iy
Iy
Iy
Iy
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I declare under penalty of perjury under the laws of the State of California that the foregoing is

O
true and correct. Executed this ﬁ éday of April, 2018.

N

P d —ir
L/ L&Y%RACI
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FERRIS & BRITTON
A Professional Corporation
Michael R. Weinstein (SBN 106464)
Scott H. Toothacre (SBN 146530)
501 West Broadway, Suite 1450
San Diego, California 92101
Telephone: (619) 233-3131
Fax: (619) 232-9316
mweinstein(@ferrisbritton.com
stoothacre(@ferrisbritton.com

Attorneys for Plaintiff/Cross-Defendant LARRY GERACI and
Cross-Defendant REBECCA BERRY

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN DIEGO, CENTRAL DIVISION

LARRY GERACI, an individual, Case No. 37-2017-00010073-CU-BC-CTL
Plaintiff, Judge: Hon. Joel R. Wohlfeil
Dept.. C-73
V.

DECLARATION OF ABHAY
DARRYL COTTON, an individual; and SCHWEITZER IN SUPPORT OF

DOES 1 through 10, inclusive, OPPOSITION TO DEFENDANT DARRYL
COTTON’S MOTION TO EXPUNGE LIS
Defendants. PENDENS
[IMAGED FILE]
DARRYL COTTON, an individual, ‘
Hearing Date: April 13, 2018
Cross-Complainant, Hearing Time: 9:00 a.m.
V. Filed: March 21, 2017
Trial Date: May 11, 2018
LARRY GERACI, an individual, REBECCA
BERRY, an individual, and DOES 1
THROUGH 10, INCLUSIVE,
Cross-Defendants.
I, Abhay Schweitzer, declare:
il I.am over the age of 18 and am not a party to this action. I have personal knowledge of

the facts stated in this declaration. If called as a witness, 1 would testify competently thereto. I
provide this declaration in support of the opposition by Plaintiff and Cross-Defendant, Larry Geraci, to
the motion to expunge the lis pendens.

2. I'am a building designer in the state of California and a Principal with Techne, a design
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firm I founded in approximately December 2010. Techne provides design services to clients
throughout California. Our offices are located at 3956 30" Street, San Diego, CA 92104. Our firm
has worked on approximately 30 medical marijuana projects over the past 5 years, including a number
of Conditional Use Permits for Medical Marijuana Consumer Cooperatives (MMCC) in the City of
San Diego ("City"). One of these projects was and is an application for a MMCC to be located at 6176
Federal Ave., San Diego, CA 92105 (the “Property™).

3. On or about October 4, 2016, Rebecca Berry, whom I was and am informed was acting
as the agent of Larry Geraci, hired my firm to provide design services in connection with the
application for a MMCC to be developed and built at the Property (the “Project”). Those services
included, but are not limited to, services in connection with the design of the Project and application
for a Conditional Use Permit (the “CUP”).]

4 The first step in obtaining a CUP is to submit an application to the City of San Diego.
My firm along with other consultants (a Surveyor, a Landscape Architect, and a consultant responsible
for preparing the noticing package and radius maps) prepared the CUP application for the client as
well as prepared the supporting plans and documentation. My firm coordinated their work and
incorporated it into the submittal.

5, On or after October 31, 2016, I submitted the application to the City for a CUP for a
medical marijuana consumer cooperative to be located on the Property. The CUP application for the
Project was submitted under the name of applicant, Rebecca Berry. The submittal of the CUP
application required the submission of several forms to the City, including Form DS-318 signed by the
property owner, Darryl Cotton, authorizing/consenting to the application. A true and correct copy of
Form DS-318 that I submitted to the City is attached as Exhibit 1 to the Notice of Lodgment in
Support of Plaintiff Larry Geraci’s Opposition to Defendant Darryl Cotton’s Motion to Expunge Lis
Pendens (hereinafter the “Geraci NOL”). Mr. Cotton’s signed consent can be found on Form DS-318.

0. On the Ownership Disclosure Statement, I am informed and believe Cotton signed the
form as “Owner” and Berry signed the form as “Tenant/Lessee” The form only has three boxes from
which to choose when checking — “Owner”, “Tenant/Lessee” and “Redevelopment Agency”. The
purpose of that signed section, Part 1, is to identify all persons with an interest in the property and

2

DECLARATION OF ABHAY SCHWEITZER IN OPPOSITION TO DEFENDANT DARRYL
COTTON’S MOTION TO EXPUNGE LIS PENDENS




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

must be signed by all persons with an interest in the property.

7. The CUP application process generally involves several rounds of comments from the
City in which the applicant is required to respond in order to “clear” the comment. This processing
mvolved substantial communication back and forth with the City, with the City asking for additional
information, or asking for changes, and our responding to those requests for additional information and
making any necessary changes to the plans. I have been the principal person involved in dealings with
the City of San Diego regarding the CUP application. My primary contact during the process had been
Firouzeh Tirandazi, Development Project Manager, City of San Diego Development Services
Department, tele (619) 446-5325, whom the City initially assigned to be the project manager for the
CUP application. Recently the Project Manager has changed from Firouzeh Tirandazi to Cherlyn Cac.

8. We have been engaged in the application process for this CUP application for
approximately seventeen (17) months so far.

9. At the outset of the review process a difficulty was encountered that delayed the
processing of the application. The Project was located in an area zoned “CO” which supposedly
included medical marijuana dispensary as a permitted use, but the City’s zoning ordinance did not
specifically state that was a permitted use. I am informed and believe that on February 22, 2017, the
City passed a new regulation that amended the zoning ordinance to clarify that operating a medical
marijuana dispensary was a permitted use in areas zoned “CO.” I am informed and believe this
regulation took effect on April 12, 2017, so by that date the zoning ordinance issue was cleared up and
the City resumed its processing of the CUP application.

10. The CUP application for this Project has completed the initial phase of the process.
This initial phase was completed when the City deemed the CUP application complete (although not
yet approved) and determined the Project was located in an area with proper zoning. When this
occurred, as required, notice of the proposed project was given to the public as follows: First, on
March 27, 2017, the City posted a Notice of Application (or “NOA”) for the Project on its website for
30 days and provided the NOA to me, on behalf of the applicant, for posting at the property; Second,
the City mailed the Notice of Application to all properties within 300 feet of the subject property.
Third, as applicant we posted the Notice of Application at the property line as was required.
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11 Since the completion of the initial phase of the process we have been engaged 1n
successive submissions and reviews and are presently engaged still in that submission and review
process. The most recent comments from the City were received on October 20, 2017.

12, In connection with the CUP application there is an issue left to resolve regarding a
street dedication. In my previous declaration submitted October 30, 2017, 1 stated that at that time I
expected this issue to be resolved within the next six (6) weeks. The issue has not yet been resolved,
A medical marijuana dispensary cannot be located within 100 feet of a residential zoned lot and the
Property is located within 100 feet of a residential zoned lot. To overcome this barrier, we previously
suggested to the City the following solution: that we make an irrevocable offer of dedication of 7-feet
of the Property to the City of San Diego which, when accepted, would mean the Property would be
more than 100 feet from a residential neighborhood and thereby satisfy the requirement. Previously
Jim Bartell met with the City’s reviewer responsible for this issue, who indicated a tentative agreement
with our proposed solution. However, the most recent comments issued by the City regarding the
project still listed as “not cleared” the issue of the Property location being within 100 feet of a
residential zoned lot. Thus, the City’s reviewer has still not formally recommended approval of our
proposed solution of an offer of dedication and that issue still needs to be “cleared”. Nevertheless, |
still expect the City’s reviewer to ultimately “clear” the issue based on our suggested solution of an
offer of dedication as there is no basis in the San Diego Municipal Code to deny our proposed offer of
dedication. Currently, my best estimate of when I expect this issue to be “cleared” or resolved is on or
about late June or early July 2018. What I mean by resolved is that point in time when the City staff
responsible for this correction formally accepts our proposed solution and “clears” the comments from
their review. However, the irrevocable offer of dedication is not effective until the proposed
Conditional Use Permit is approved at the final instance and the irrevocable offer of dedication is
properly recorded.

13. In connection with the CUP application another issue recently arose in that we have
been required by the City to provide a geotechnical investigation for the Subject Property. The
required geotechnical investigation will be performed by SCST, Inc. a professional engineering firm
headquartered in San Diego, with whom I have contracted on behalf of Mr. Geraci and Ms. Berry.
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SCST is comprised of over 130 professionals who provide geotechnical engineering, environmental
science & engineering, special inspection & materials testing, and facilities consulting service. SCST
is comprised of skilled geotechnical engineers, civil and environmental engineers, environmental
scientists, engineering geologists, multi-credential inspectors and technicians. To conduct the
necessary soils testing we are required to file a permit with the San Diego County Department of
Environmental Health because the exploratory borings exceed 20 feet below ground surface. To
obtain the permit we must include a signed Property Owner Consent form evidencing consent by the
property owner, Darryl Cotton. 1 am informed and believe that the Court has issued an order
permitting access to the Subject Property for soils testing and requiring Mr. Cotton to sign the Property
Owner Consent form. As a result, we are proceeding to have the geotechnical investigation performed.

14, Once the City has cleared all the outstanding issues it will issue an environmental
determination and the City Clerk will issue a Notice of Right to Appeal Environmental Determination
(“NORA™).

15. In my previous declaration submitted October 30, 2017, I stated that at that time I
expected the NORA to be issued sometime in late December 2017 or January 2018. The NORA has
not yet been issued. Currently, my best estimate is that the NORA will be issued a week or so after the
City has cleared all cycle issues. My best estimate is about one week after the dedication issue is
cleared, so sometime in July 2018.

16. The NORA must be published for 10 business days. If no interested party appeals the
NORA, City staff will present the CUP for a determination on the merits by a Hearing Officer. The
hearing is usually set on at least 30 days’ notice so the City’s Staff has time to prepare a report with its
recommendations regarding the issues on which the hearing officer must make findings. If there is no
appeal of the NORA, I expect the hearing before the hearing officer to be held on or about mid-to-late
August 2018 or afterwards.

13, If the NORA is appealed it will be set for hearing before the City Council. Currently, it
is my opinion that the earliest an appeal of the NORA could be heard before the City Council would be
on or about mid-to-late August 2018 or afterwards. In all but one instance, the City Council has
denied a NORA appeal related to a medical marijuana CUP application. The one NORA appeal that
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was upheld is a project located in a flood zone.
18.  If there is a NORA appeal and such appeal is denied by the City Council, then the

earliest I would expect the CUP application to be heard by a hearing officer would be on or about mid-

to-late September 2018,
19, If there is a NORA appeal and it is upheld by the City Council, the City Council would
retain jurisdiction and the CUP application would be heard by the City Council for a final

determination at some point after the NORA appeal. In that case the earliest I would expect this to

occur would also be on or about mid-to-late September 2018.

20.  To date we have not yet reached the stage of a City Council hearing and there has been

no final determination to approve the CUP.

I declare under penalty of perjury under the laws of the State of California, that the foregoing is

WEITZER

true and correct. Executed thisgiu day of April, 2018.

Dated: ¢ ({,/0?_//27
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FERRIS & BRITTON
A Professional Corporation
Michael R. Weinstein (SBN 106464)
Scott H. Toothacre (SBN 146530)
501 West Broadway, Suite 1450
San Diego, California 92101
Telephone: (619) 233-3131
Fax: (619) 232-9316
mweinstein@ferrisbritton.com
stoothacre@ferrisbritton.com

Attorneys for Plaintiff/Cross-Defendant LARRY GERACI and
Cross-Defendant REBECCA BERRY

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN DIEGO, CENTRAL DIVISION

LARRY GERACI, an individual, Case No. 37-2017-00010073-CU-BC-CTL
Plaintiff, Judge: Hon. Joel R. Wohlfeil
Dept.: C-73
V.

DECLARATION OF MICHAEL R.
DARRYL COTTON, an individual; and WEINSTEIN IN OPPOSITION TO

DOES 1 through 10, inclusive, DEFENDANT DARRYL COTTON’S
MOTION TO EXPUNGE LIS PENDENS
Defendants.
[IMAGED FILE]
DARRYL COTTON, an individual, Hearing Date: April 13,2018
Hearing Time: 9:00 a.m.
Cross-Complainant,
Filed: March 21, 2017
v. Trial Date: May 11, 2018
LARRY GERACI, an individual, REBECCA
BERRY, an individual, and DOES 1
THROUGH 10, INCLUSIVE,
Cross-Defendants.
I, Michael R. Weinstein, declare:
1. I am an attorney with Ferris & Britton, APC, the attorneys for Plaintiff and Cross-

Defendant, LARRY GERACI, and Cross-Defendant, REBECCA BERRY, in this action. I have
personal knowledge of the facts stated in this declaration. If called as a witness, I would testify
competently thereto. I provide this declaration in support of Mr. Geraci’s opposition to Mr. Cotton’s

Motion to Expunge Lis Pendens.
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2. We have learned through documents produced in this lawsuit that well prior to
March 21, 2017, Mr. Cotton had been negotiating with other potential buyers of the Property to see if
he could get a better deal than he had agreed to with Geraci. As of March 21, 2017, Cotton had already
entered into a real estate purchase and sale agreement to sell the Property to another person, a Richard
John Martin II. A true and correct copy of the Purchase and Sale Agreement between Darryl Cotton
and Richard John Martin II, dated March 21, 2017, produced by Darryl Cotton, is attached as Exhibit 8
to the Notice of Lodgment in Support of Plaintiff Larry Geraci’s Opposition to Motion to Expunge Lis
Pendens (hereafter the “Geraci NOL™).

[ declare under penalty of perjury under the laws of the State of California that the foregoing is

true and correct. Executed this 10th day of April, 2018, in San Diego, California.

}M;zj/‘f e P

MICHAEL R. WEINSTEIN
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FERRIS & BRITTON
A Professional Corporation
Michael R. Weinstein (SBN 106464)
Scott H. Toothacre (SBN 146530)
501 West Broadway, Suite 1450
San Diego, California 92101
Telephone: (619) 233-3131
Fax: (619) 232-9316
mweinstein@ferrisbritton.com
stoothacre@ferrisbritton.com

Attorneys for Plaintiff/Cross-Defendant LARRY GERACI and
Cross-Defendant REBECCA BERRY

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN DIEGO, CENTRAL DIVISION

LARRY GERACI, an individual, Case No. 37-2017-00010073-CU-BC-CTL
Plaintiff, Judge: Hon. Joel R. Wohlfeil
Dept.: C-73

V.
NOTICE OF LODGMENT IN SUPPORT
DARRYL COTTON, an individual; and OF PLAINTIFF LARRY GERACT’S

DOES 1 through 10, inclusive, OPPOSITION TO DEFENDANT DARRYL
COTTON’S MOTION TO EXPUNGE LIS
Defendants. PENDENS
[IMAGED FILE]
DARRYL COTTON, an individual,
Hearing Date: April 13,2018
Cross-Complainant, Hearing Time: 9:00 a.m.
v. Filed: March 21, 2017
Trial Date: May 11, 2018

LARRY GERACI, an individual, REBECCA
BERRY, an individual, and DOES 1
THROUGH 10, INCLUSIVE,

Cross-Defendants.
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EXHIBIT 2



11/02/2016
Agreement between Larry Geraci or assignee and Darryl Cotton:

Darryl Cotton has agreed to sell the property located at 6176 Federal Bivd, CA for a sum of $800,000.00
to Larry Geraci or assignee on the approval of a Marijuana Dispensary. (Cup for a dispensary)

Ten Thousand dollars (cash) has been given in good faith earnest money to be applied to the sales price
of $800,000.00 and to remain in effect until license Is approved. Darryl Cotton has agreed to not enter
into any other contacts on this property.

H(
v ’ ) 2
Lar#f Geracl rryl Cotton




ACKNOWLEDGMENT

A notary public or other officer completing this
certificate verifies only the identity of the individual
who signed the document to which this certificate is
attached, and not the truthfulness, accuracy, or
validity of that document. ‘

State of Californi .
County of iﬂ__b_alL__)‘é
On Na;g.m\w 2, aﬂlm before me, b&é_SS!Q& N{u)—(l’ HDJW\;/ ‘R{Ul

(insert name and title of the officer)

personally appeared i AV 3.£ ‘ Ci }ﬂ()! \ and__Lariy &y vao ,
who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are

subscribed to the within instrument and acknowledged to me that he/she/they executed the same in
his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

| certify under PENALTY OF PERJURY under the laws of the State of Califonia that the foregoing
paragraph is true and correct. _
JESSICA NEWELL

WITNESS my hand and official seal. s :::;ﬂ Sf&?ﬁggfm £
Al 3 N >

San Diego County
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To: dcotton@fleetsystems.net[dcotton@fleetsystems.net]

Cc: Becky Berry[Becky@tfcsd.net]; brianna@bhpsonline.com[brianna@bhpsonline.com]
From: Tirandazi, Firouzeh

Sent: Tue 3/21/2017 8:54:01 AM

Importance: Normal
Subject: Federal Boulevard MMCC
Received: Tue 3/21/2017 8:54:07 AM

Goed Moerning Mr. Cotton,

As a follow-up to our conversation this morning regarding your potential interest as property owner in withdrawing the above
referenced CUP application, | just noticed that you are not the financial responsible party for the subject application. As such, | will
also need written acknowledgement from Ms. Rebecca Berry, the applicant, who is the financial responsible party, to withdraw the
subject CUP application.

As requested here is a link to the 2/14 Council docket and supporting material - Item No. 51:_

Regards,

Firouzeh Tirandazi

Development Project Manager
City of San Diego

Development Services Department

(619)446-5325
sandiego.gov

OpenDSD Now: Pay Invoices and Deposits Online

CONFIDENTIAL COMMUNICATION

This electronic mail message and any attachments are intended only for the use of the addressee(s) named above and may contain information that is privileged, confidential and
exempt from disclosure under applicable law. If you are not an intended recipient, or the employee or agent responsible for delivering this e-mail to the intended recipient, you are
hereby notified that any dissemination, distribution or copying of this communication is strictly prohibited. If you received this e-mail message in error, please immediately notify
the sender by replying to this message or by telephone. Thank you.

BEROGO31
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Gmail - Contract Review

M Gmail Darryl Cotton <indagrodarryl@gmail.com>

Contract Review

Darryl Cotton <indagrodarryl@gmail.com> Tue, Mar 21, 2017 at 3:18 PM
To: Larry Geraci <Larry@tfcsd.net>

Larry, | have been in communications over the last 2 days with Firouzeh, the Development Project Manager for the City of San
Diego who is handling CUP applications. She made it 100% clear that there are no restrictions on my property and that there is no
recommendation that a CUP application on my property be denied. In fact she told me the application had just passed the
"Deemed Complete’ phase and was entering the review process. She also confirmed that the application was paid for in October,
before we even signed our agreement.

This is our last communication, you have failed to live up to your agreement and have continuously lied to me and kept pushing off
creating final legal agreements because you wanted to push it off to get a response from the City without taking the risk of losing
the non-refundable deposit in the event the CUP application is denied.

To be clear, as of now, you have no interest in my property, contingent or otherwise. | will be entering into an agreement with a
third-party to sell my property and they will be taking on the potential costs associated with any litigation arising from this failed
agreement with you.

Darryl Cotton

[Quoted text hidden)

https://mail.google.cony/...cf73f&view=pt&msg=15af2f3501aa1 05f&q=larry%40tfcsd.net&gs=true&search=query &siml=15af2f350 1 aa1 05{[4/28/2017 11:58:44 PM]
BERO0138



EXHIBIT 6



To: Tirandazi, Firouzeh[FTirandazi@sandiego.gov]

3¢ Becky Berry[Becky@tfcsd.net]; brianna@bhpsonline.com[brianna@bhpsonline.com]; Larry Geraci[Larry@tfcsd.net]
From:  Darryl Cotton '

Sent: Tue 3/21/2017 3:25:24 PM

Importance: Normal
Subject: Re: PTS 520606 - Federal Blvd MMCC
Received: Tue 3/21/2017 3:25:29 PM

Hello Firouzeh,
As a follow-up to our recent conversations, the potential buyer, Larry Gerasi (cc'ed herein), and I have failed to finalize the

purchase of my property. As of today, there are no third-parties that have any direct, indirect or contingent interests in my
property. The application currently pending on my property should be denied because the applicants have no legal access to

my property.

Thank you again for your help.
Best,

Darryl Cotton

On Thu, Mar 16, 2017 at 4:55 PM, Tirandazi, Firouzeh <FTirandazi@sandiego.gov> wrote:

Hello Mr. Cotton,

As requested, please find attached the Ownership Disclosure Statement signed by you (property owner), and Rebecca
Berry (tenant/lessee) on October 31, 2016, submitted with the above referenced project application. I have copied Ms.
Berry and the project Point of Contact (Bree Harris) on this email as well.

The project was deemed complete March 13, 2017 and is currently in the first review cycle. As property owner, if you
wish to withdraw this application, please notify me in writing.

Regards,

Firouzeh Tirandazi
Development Project Manager
City of San Diego

Development Services Department

(619)446-5325
sandiego.gov

CRRAMK



#OpenDSD ;. Pay Invoices and Deposits Online

CONFIDENTIAL COMMUNICATION

This electronic mail message and any attachments are intended only for the use of the addressee(s) named above and may contain information that is privileged, confidential and
exempt from disclosure under applicable law. If you are not an intended recipient, or the employee or agent responsible for delivering this e-mail to the intended recipient, you are
hereby notified that any dissemination, distiibution or copying of this communication is strictly prohibited. If you received this e-mail message in error, please immediately notify the

sender by replying to this message or by telephonc. Thank you.

GERG036
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FERRIS & BRITTON
A Professional Corporation
Michael R. Weinstein (SBN 106464)
Scott H. Toothacre (SBN 146530)
501 West Broadway, Suite 1450
San Diego, California 92101
Telephone: (619) 233-3131
Fax: (619) 232-9316
mweinstein@ferrisbritton.com
stoothacre@ferrisbritton.com

Attorneys for Plaintiff/Cross-Defendant LARRY GERACI
and Cross-Defendant REBECCA BERRY

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN DIEGO, CENTRAL DIVISION

LARRY GERACI, an individual, Case No. 37-2017-00010073-CU-BC-CTL
Plaintiff, Judge: Hon. Joel R. Wohlfeil
Dept.: C-73
V.

PROOF OF SERVICE
DARRYL COTTON, an individual; and

DOES 1 through 10, inclusive, [IMAGED FILE]
Defendants. Hearing Date: April 13, 2018
Hearing Time: 9:00 a.m.
DARRYL COTTON, an individual, Filed: March 21, 2017
Trial Date: May 11, 2018

Cross-Complainant,
V.
LARRY GERACI, an individual, REBECCA
BERRY, an individual, and DOES 1
THROUGH 10, INCLUSIVE,

Cross-Defendants.

1

PROOF OF SERVICE
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I, Anna K. Lizano, declare that: | am over the age of 18 years and not a party to the case; | am
employed in, or am a resident of, the County of San Diego, California; and my business address is:
501 West Broadway, Suite 1450, San Diego, California 92101.

On, April 10, 2018, I served the following documents:

1. PLAINTIFF LARRY GERACI’S MEMORANDUM OF POINTS AND AUTHORITIES

II_I\IIS%IEII)\IODSEIEI“;(;)N TO DEFENDANT DARRYL COTTON’S MOTION TO EXPUNGE

2. DECLARATION OF LARRY GERACI IN OPPOSITION TO DEFENDANT DARRYL
COTTON’S MOTION TO EXPUNGE LIS PENDENS;

3. DECLARATION OF ABHAY SCHWEITZER IN SUPPORT OF OPPOSITION TO
DEFENDANT DARRYL COTTON’S MOTION TO EXPUNGE LIS PENDENS;

4. MICHAEL R. WEINSTEIN SCHWEITZER IN SUPPORT OF OPPOSITION TO
DEFENDANT DARRYL COTTON’S MOTION TO EXPUNGE LIS PENDENS:; and

5. NOTICE OF LODGMENT IN SUPPORT OF PLAINTIFF LARRY GERACI’S
OPPOSITION TO DEFENDANT DARRYL COTTON’S MOTION TO EXPUNGE LIS
PENDENS.

[X] EMAIL. Based on an agreement of the parties to accept service by email, | caused the documents

to be sent to the person at approximately 11:15 a.m. on the date above, to the following email

addresses:
Darryl Cotton Jacob Austin, Esq.
6176 Federal Boulevard LAW OFFICE OF JACOB AUSTIN
San Diego, CA 92114 1455 Frazee Rd. Suite 500
Tel: (619) 954-4447 San Diego, CA 92108 USA
Fax: (619) 229-9387 Tel: (619) 357-6850
indagrodarryl@gmail.com Fax: (888)357-8501

_ jpa@jacobaustinesg.com
Defendant and Cross-Complainant
In Pro Per (Courtesv Copv oniv)
| did not receive, within a reasonable time after the transmission, any electronic message or other
indication that the transmission was not successful.
| declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct.

Dated: April 10, 2018

Anna K. Lizano

2

PROOF OF SERVICE
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FERRIS & BRITTON
A Professional Corporation
Michael R. Weinstein (SBN 106464)
Scott H. Toothacre (SBN 146530)
501 West Broadway, Suite 1450
San Diego, California 92101
Telephone: (619) 233-3131
Fax: (619) 232-9316
mweinstein@ferrisbritton.com
stoothacre@ferrisbritton.com

Attorneys for Plaintiff/Cross-Defendant LARRY GERACI and
Cross-Defendant REBECCA BERRY

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN DIEGO, CENTRAL DIVISION

LARRY GERACI, an individual, Case No. 37-2017-00010073-CU-BC-CTL
Plaintiff, Judge: Hon. Joel R. Wohlfeil
Dept.: C-73
V.
PLAINTIFF LARRY GERACI’S
DARRYL COTTON, an individual; and OBJECTIONS TO EVIDENCE LODGED
DOES 1 through 10, inclusive, BY DEFENDANT DARRYL COTTON IN
SUPPORT OF HIS MOTION TO
Defendants. EXPUNGE LIS PENDENS
[IMAGED FILE]
DARRYL COTTON, an individual,
Hearing Date: April 13,2018
Cross-Complainant, Hearing Time: 9:00 a.m.
V. Filed: March 21, 2017
Trial Date: May 11, 2018

LARRY GERACI, an individual, REBECCA
BERRY, an individual, and DOES 1
THROUGH 10, INCLUSIVE,

Cross-Defendants.

Plaintiff, LARRY GERACI, hereby objects to evidence lodged by Defendant, DARRYL
COTTON, in support of his Motion to Expunge Notice of Pendency of Action (Lis Pendens).

MATERIAL OBJECTED TO GROUNDS FOR OBJECTIONS

Cotton Declaration, § 3 in its entirety. Irrelevant to the motion to expunge /is pendens.
No evidence is admissible except relevant

1

PLAINTIFF LARRY GERACI’S OBJECTIONS TO EVIDENCE LODGED BY DEFENDANT
DARRYL COTTON IN SUPPORT OF HIS MOTION TO EXPUNGE LIS PENDENS
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MATERIAL OBJECTED TO

GROUNDS FOR OBJECTIONS

evidence. (Cal. Evid. Code, § 350.)

Cotton Declaration, § 4 in its entirety.

Irrelevant to the motion to expunge lis pendens.
No evidence is admissible except relevant
evidence. (Cal. Evid. Code, § 350.)

Cotton Declaration, § 6 to the extent it
mischaracterizes the written agreement as a
“receipt”.

Nowhere on the document does it reference that
it is a “receipt”. To the extent this is Cotton’s
opinion, it is inadmissible lay opinion evidence.
(Cal. Evid. Code, § 800.) To the extent Cotton is
offering his lay opinion, the Declaration fails to
lay proper foundation for the opinion. (Cal.
Evid. Code, § 702.)

Cotton Declaration, § 7 to the extent it
mischaracterizes the written agreement as a
“receipt”.

Nowhere on the document does it reference that
it is a “receipt”. To the extent this is Cotton’s
opinion, it is inadmissible lay opinion evidence.
(Cal. Evid. Code, § 800.) To the extent Cotton is
offering his lay opinion, the Declaration fails to
lay proper foundation for the opinion. (Cal.
Evid. Code, § 702.)

Cotton Declaration, § 8 to the extent it
mischaracterizes the written agreement as a
“receipt”.

Nowhere on the document does it reference that
it is a “receipt”. To the extent this is Cotton’s
opinion, it is inadmissible lay opinion evidence.
(Cal. Evid. Code, § 800.) To the extent Cotton is
offering his lay opinion, the Declaration fails to
lay proper foundation for the opinion. (Cal.
Evid. Code, § 702.)

Cotton Declaration, § 12 to the extent it
references the “Text Communications”.

Lack of Foundation (Cal. Evid. Code, § 702);
Hearsay (Cal. Evid. Code § 1200).

Cotton Declaration, § 15 to the extent it refers to
the “Metadata Evidence.”

This is improper lay opinion in violation of
California Evidence Code, section 800. It also
lacks foundation in violation of California
Evidence Code, section 702. Additionally, this
evidence is irrelevant. (Cal. Evid. Code, § 350.)

Cotton Declaration, 9 16 to the extent it refers to
the “Parcel Information Report™ provided by the
City of San Diego, Development Services

Hearsay (Cal. Evid. Code, § 1200); Lack of
Foundation (Cal. Evid. Code, § 702).

2

PLAINTIFF LARRY GERACI’S OBJECTIONS TO EVIDENCE LODGED BY DEFENDANT
DARRYL COTTON IN SUPPORT OF HIS MOTION TO EXPUNGE LIS PENDENS
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MATERIAL OBJECTED TO

GROUNDS FOR OBJECTIONS

Department.

Cotton Declaration, § 20 to the extent it
references that Judge Wohlfeil told Cotton that
he knew Austin and Weinstein well and that he
did not believe the would engaged in unethical
actions.

Irrelevant (Cal. Evid. Code, § 350).

Cotton Declaration, § 21 in its entirety.

Completely irrelevant to any issue in this case.
(Cal. Evid. Code, § 350).

Cotton Declaration, § 22 to the extent it
references an  Independent  Psychiatric
Assessment of Mr. Cotton.

Irrelevant (Cal. Evid. Code, § 350).

Exhibit 1 — Summary of Emails.

Lacks foundation (Cal. Evid. Code, § 720);
Hearsay (Cal. Evid. Code, § 1200).

Exhibit 3 — To the extent this has been identified
as Metadata.

Lacks foundation (Cal. Evid. Code § 720);
Hearsay (Cal. Evid. Code, § 1200); Irrelevant
(Cal. Evid. Code, § 350.)

Exhibit 4.

[rrelevant (Cal. Evid. Code, § 350); Improper
Expert Opinion as Cotton has failed to designate
an expert witness in this case; Hearsay (Cal.

Evid. Code, § 1200).

Dated: April 10, 2018

FERRIS & BRITTON

A Professional Corporation

)/ f Vi
By: /Ll MJ/@// /( / /’1 :/:(:@42‘%‘,{,
Michael R. Weinstein
Scott H. Toothacre
Attorneys for Plaintiff and Cross-Defendant LARRY GERACI
and Cross-Defendant REBECCA BERRY
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FERRIS & BRITTON
A Professional Corporation
Michael R. Weinstein (SBN 106464)
Scott H. Toothacre (SBN 146530)
501 West Broadway, Suite 1450
San Diego, California 92101
Telephone: (619) 233-3131
Fax: (619) 232-9316
mweinstein@ferrisbritton.com
stoothacre@ferrisbritton.com

Attorneys for Plaintiff/Cross-Defendant LARRY GERACI and
Cross-Defendant REBECCA BERRY

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN DIEGO, CENTRAL DIVISION

LARRY GERACI, an individual, Case No. 37-2017-00010073-CU-BC-CTL
Plaintiff, Judge: Hon. Joel R. Wohlfeil
Dept.: C-73
V.
PLAINTIFF LARRY GERACI’S
DARRYL COTTON, an individual; and OBJECTIONS TO EVIDENCE LODGED
DOES 1 through 10, inclusive, BY DEFENDANT DARRYL COTTON IN
SUPPORT OF HIS MOTION TO
Defendants. EXPUNGE LIS PENDENS
[IMAGED FILE]
DARRYL COTTON, an individual,
Hearing Date: April 13,2018
Cross-Complainant, Hearing Time: 9:00 a.m.
V. Filed: March 21, 2017
Trial Date: May 11, 2018

LARRY GERACI, an individual, REBECCA
BERRY, an individual, and DOES 1
THROUGH 10, INCLUSIVE,

Cross-Defendants.

Plaintiff, LARRY GERACI, hereby objects to evidence lodged by Defendant, DARRYL
COTTON, in support of his Motion to Expunge Notice of Pendency of Action (Lis Pendens).

MATERIAL OBJECTED TO GROUNDS FOR OBJECTIONS

Cotton Declaration, § 3 in its entirety. Irrelevant to the motion to expunge /is pendens.
No evidence is admissible except relevant
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MATERIAL OBJECTED TO

GROUNDS FOR OBJECTIONS

evidence. (Cal. Evid. Code, § 350.)

Cotton Declaration, § 4 in its entirety.

Irrelevant to the motion to expunge lis pendens.
No evidence is admissible except relevant
evidence. (Cal. Evid. Code, § 350.)

Cotton Declaration, § 6 to the extent it
mischaracterizes the written agreement as a
“receipt”.

Nowhere on the document does it reference that
it is a “receipt”. To the extent this is Cotton’s
opinion, it is inadmissible lay opinion evidence.
(Cal. Evid. Code, § 800.) To the extent Cotton is
offering his lay opinion, the Declaration fails to
lay proper foundation for the opinion. (Cal.
Evid. Code, § 702.)

Cotton Declaration, § 7 to the extent it
mischaracterizes the written agreement as a
“receipt”.

Nowhere on the document does it reference that
it is a “receipt”. To the extent this is Cotton’s
opinion, it is inadmissible lay opinion evidence.
(Cal. Evid. Code, § 800.) To the extent Cotton is
offering his lay opinion, the Declaration fails to
lay proper foundation for the opinion. (Cal.
Evid. Code, § 702.)

Cotton Declaration, § 8 to the extent it
mischaracterizes the written agreement as a
“receipt”.

Nowhere on the document does it reference that
it is a “receipt”. To the extent this is Cotton’s
opinion, it is inadmissible lay opinion evidence.
(Cal. Evid. Code, § 800.) To the extent Cotton is
offering his lay opinion, the Declaration fails to
lay proper foundation for the opinion. (Cal.
Evid. Code, § 702.)

Cotton Declaration, § 12 to the extent it
references the “Text Communications”.

Lack of Foundation (Cal. Evid. Code, § 702);
Hearsay (Cal. Evid. Code § 1200).

Cotton Declaration, § 15 to the extent it refers to
the “Metadata Evidence.”

This is improper lay opinion in violation of
California Evidence Code, section 800. It also
lacks foundation in violation of California
Evidence Code, section 702. Additionally, this
evidence is irrelevant. (Cal. Evid. Code, § 350.)

Cotton Declaration, 9 16 to the extent it refers to
the “Parcel Information Report™ provided by the
City of San Diego, Development Services

Hearsay (Cal. Evid. Code, § 1200); Lack of
Foundation (Cal. Evid. Code, § 702).

2

PLAINTIFF LARRY GERACI’S OBJECTIONS TO EVIDENCE LODGED BY DEFENDANT
DARRYL COTTON IN SUPPORT OF HIS MOTION TO EXPUNGE LIS PENDENS




N

O 9y i B W

10
11
12

14
15
16
17
18
19
20
21
79)
23
24
25
26
27

MATERIAL OBJECTED TO

GROUNDS FOR OBJECTIONS

Department.

Cotton Declaration, § 20 to the extent it
references that Judge Wohlfeil told Cotton that
he knew Austin and Weinstein well and that he
did not believe the would engaged in unethical
actions.

Irrelevant (Cal. Evid. Code, § 350).

Cotton Declaration, § 21 in its entirety.

Completely irrelevant to any issue in this case.
(Cal. Evid. Code, § 350).

Cotton Declaration, § 22 to the extent it
references an  Independent  Psychiatric
Assessment of Mr. Cotton.

Irrelevant (Cal. Evid. Code, § 350).

Exhibit 1 — Summary of Emails.

Lacks foundation (Cal. Evid. Code, § 720);
Hearsay (Cal. Evid. Code, § 1200).

Exhibit 3 — To the extent this has been identified
as Metadata.

Lacks foundation (Cal. Evid. Code § 720);
Hearsay (Cal. Evid. Code, § 1200); Irrelevant
(Cal. Evid. Code, § 350.)

Exhibit 4.

[rrelevant (Cal. Evid. Code, § 350); Improper
Expert Opinion as Cotton has failed to designate
an expert witness in this case; Hearsay (Cal.

Evid. Code, § 1200).

Dated: April 10, 2018

FERRIS & BRITTON

A Professional Corporation

)/ f Vi
By: /Ll MJ/@// /( / /’1 :/:(:@42‘%‘,{,
Michael R. Weinstein
Scott H. Toothacre
Attorneys for Plaintiff and Cross-Defendant LARRY GERACI
and Cross-Defendant REBECCA BERRY
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