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(CITASggnlsnﬁlgISC AL (SOLG PARA LSO DE LA CORTE)
NOTICE TO DEFENDANT:
(AVISO AL DEMANDADO):

DARRYL COTTON, an individual; and DOES 1 through 10, inclusive,

YOU ARE BEING SUED BY PLAINTIFF:
(LO ESTA DEMANDANDO EL DEMANDANTE):

LARRY GERACI, an individual.

NOTICE! You have been sued. The court may decide against you without your being heard unless you respond within 30 days. Read the information
below.

You have 30 CALENDAR DAYS after this summons and legal papers are served on you to file a written response at this court and have a copy
served on the plaintiff. A letter or phone call will not protect you. Your written response must be in proper legal form if you want the court to hear your
case. There may be a court form that you can use for your response. You can find these court forms and more information at the California Courts
Online Self-Help Center (www.courtinfo.ca.gov/selfhelp), your county law fibrary, or the courthouse nearest you. If you cannot pay the filing fee, ask
the court clerk for a fee waiver form. If you do not file your response on time, you may lose the case by default, and your wages, money, and property
may be taken without further warning from the court.

There are other legal requirements. You may want to call an attorey right away. If you do not know an attorney, you may want to call an attomey
referral service. If you cannot afford an attorney, you may be eligible for free legal services from a nonprofit legal services program. You can locate
these nonprofit groups at the California Legal Services Web site (www./lawhelpcalifornia.org), the Califomnia Courts Online Self-Hetp Center
(www.courtinfo.ca.gov/selfhelp), or by contacting your tocal court or county bar association. NOTE: The court has a statutory lien for waived fees and
costs on any settlement or arbitration award of $10,000 or more in a civil case. The court's lien must be paid before the court will dismiss the case.
JAVISOI! Lo han demandado. Si no responde dentro de 30 dias, fa corte puede decidir en su contra sin escuchar su version. Lea la informacién a
continuacién.

Tiene 30 DIAS DE CALENDARIO después de que le entreguen esta citacion y papeles legales para presentar una respuesta por escrito en esta
corte y hacer que se entregue una copia al demandante. Una carta o una llamada telefénica no lo protegen. Su respuesta por escrito tiene que estar
en formato legal correcto si desea que procesen su caso en la corte. Es posible que haya un formulario que usted pueda usar para su respuesta.
Puede encontrar estos formularios de fa corte y méas informacién en el Centro de Ayuda de las Cortes de Califoia (www.sucorte.ca.gov), en /a
biblioteca de leyes de su condado o en la corte que le quede mds cerca. Si no puede pagar la cuota de presentacion, pida al secretano de la corte
que le dé un formulario de exencién de pago de cuotas. Si no presenta su respuesta a tiempo, puede perder el caso por incumplimiento y la corte le
podra quitar su sueldo, dinero y bienes sin més advertencia.

Hay otros requisitos legales. Es recomendable que llame a un abogado inmediatamente. Si no conoce a un abogado, puede llamar a un servicio de
remision a abogados. Si no puede pagar a un abogado, es posible que cumpla con los requisitos para obtener servicios legales gratuitos de un
programa de servicios legales sin fines de lucro. Puede encontrar estos grupos sin fines de lucro en el sitio web de California Legal Services,
(www.lawhelpcatifornia.org), en el Centro de Ayuda de las Cortes de California, (www.sucorte.ca.gov) o poniéndose en contacto con la corte o el
colegio de abogados laocales. AVISO: Por ley, la corte tiene derecho a reclamar las cuotas y los costos exentos por imponer un gravamen sobre
cualquier recuperacion de $10,000 6 més de valor recibida mediante un acuerdo o una concesién de arbitraje en un caso de derecho civil. Tiene que
pagar el gravamen de la corte antes de que la corte pueda desechar el caso.

The name and address of the court is: ] . CASE NUMBER:
(E/ nombre y direccion de la corte es): San Diego Superior Court (t¥amero del/Casa);
330 W Broadway

San Diego, CA 92101

The name, address, and telephone number of plaintiffs attorney, or plaintiff without an attorney, is:
(El nombre, la direccién y el numero de teléfono del abogado de! demandante, o del demandante que no tiene abogado, es):

Michael Weinstein, Ferris & Britton, 501 W. Broadway, Ste. 1450, San Diego, CA 92101; (619) 233-3131

DATE: Clerk, by . Deputy
(Fecha) (Secretario) (Adjunto)
(For proof of service of this summons, use Proof of Service of Summons (form POS-010).)
(Para prueba de entrega de esta citatién use el formulario Proof of Service of Summons, (POS-010)).
o] NOTICE TO THE PERSON SERVED: You are served

1. [] as an individual defendant.
2. [] as the person sued under the fictitious name of (specify):

3. ] on behalf of (specify):

under: (] CCP 416.10 (corporation) CCP 416.60 (minor)
(] CCP 416.20 (defunct corporation) CCP 416.70 (conservatee)
(] CCP 416.40 (association or partnership) [__] CCP 416.90 (authorized person)
(] other (specify):
4. [_] by personal delivery on (date): 4
Pageiof1
Fo‘rjr: d?c?:lpa%:\oél%?g?i;% la.lse SUMMONS Code of Civil Pmc:!vd:‘:e gﬁ;}iﬁ;ﬁi

SUM-100 {Rev. July 1, 2009)



O 0 N O W»n A W N -

NN N N N N N N N e o ot bk e ek e e e
R N N R WD = O O NN NN = O

FERRIS & BRITTON
A Professional Corporation
Michael R. Weinstein (SBN 106464)
Scott H. Toothacre (SBN 146530)
501 West Broadway, Suite 1450
San Diego, California 92101
Telephone: (619) 233-3131
Fax: (619) 232-9316
mweinstein@ferrisbritton.com
stoothacre@ferrisbritton.com

Attorneys for Plaintiff
LARRY GERACI
SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN DIEGO, CENTRAL DIVISION
LARRY GERACI, an individual, Case No.
Plaintiff, PLAINTIFF’S COMPLAINT FOR:
\2 1. BREACH OF CONTRACT;
2. BREACH OF THE COVENANT OF
DARRYL COTTON, an individual; and GOOD FAITH AND FAIR
DOES 1 through 10, inclusive, DEALING;
3. SPECIFIC PERFORMANCE; and
Defendants. 4. DECLARATORY RELIEF.

Plaintiff, LARRY GERACI, alleges as follows:

1. Plaintiff, LARRY GERACI (“GERACI”), is, and at all times mentioned was, an
individual residing within the County of San Diego, State of California.

2 Defendant, DARRYL COTTON (“COTTON?), is, and at all times mentioned was, an
individual residing within the County of San Diego, State of California.

3. The real estate purchase and sale agreement entered into between Plaintiff GERACI and
Defendant COTTON that is the subject of this action was entered into in San Diego County, California,
and concerns real property located at 6176 Federal Blvd., City of San Diego, San Diego County,
California (the “PROPERTY™).

4. Currently, and at all times since approximately 1998, Defendant COTTON owned the
PROPERTY.
5. Plaintiff GERACI does not know the true names or capacities of the defendants sued

herein as DOES 1 through 20 and therefore sue such defendants by their fictitious names. Plaintiff is
1 S

PLAINTIFF’ S COMPIL.AINT
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informed and believe and based thereon allege that each of the fictitiously-named defendants is in some
way and manner responsible for the wrongful acts and occurrences herein alleged, and that damages as
herein alleged were proximately caused by their conduct. Plaintiff will seek leave of Court to amend
this complaint to state the true names and/or capacities of such fictitiously-named defendants when the
same are ascertained.

6. Plaintiff alleges on information and belief that at all times mentioned herein, each and
every defendant was the agent, employee, joint venture, partner, principal, predecessor, or successor in
interest and/or the alter ego of each of the remaining defendants, and in doing the acts herein alleged,
were acting, whether individually or through their duly authorized agents and/or representatives, within
the scope and course of said agencies, service, employment, joint ventures, partnerships, corporate
structures and/or associations, whether actual or ostensible, with the express and/or implied knowledge,
permission, and consent of the remaining defendants, and each of them, and that said defendants
ratified and approved the acts of all of the other defendants.

GENERAL ALLEGATIONS
pe On November 2, 2016, Plaintiff GERACI and Defendant COTTON entered into a

written agreement for the purchase and sale of the PROPERTY on the terms and conditions stated
therein. A true and correct copy of said written agreement is attached hereto as Exhibit A.

8. On or about November 2, 2016, GERACI paid to COTTON $10,000.00 good faith
earnest money to be applied to the sales price of $800,000.00 and to remain in effect until the license,
known as a Conditional Use Permit or CUP is approved, all in accordance with the terms and
conditions of the written agreement.

9. Based upon and in reliance on the written agreement, Plaintiff GERACI has engaged
and continues to engage in efforts to obtain a CUP for a medical marijuana dispensary at the
PROPERTY, as contemplated by the parties and their written agreement. The CUP process is a long,
time-consuming process, which can take many months if not years to navigate. Plaintiff GERACI’s
efforts include, but have not been limited to, hiring a consultant to coordinate the CUP efforts as well as
hiring an architect. Plaintiff GERACI estimates he has incurred expenses to date of more than

$300,000.00 on the CUP process, all in reliance on the written agreement for the purchase and sale of
2 6
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the PROPERTY to him by Defendant COTTON.
FIRST CAUSE OF ACTION
(For Breach of Contract against Defendant COTTON and DOES 1-5)

10.  Plaintiffs re-allege and incorporate herein by reference the allegations contained in
paragraphs 1 through 9 above.

11.  Defendant COTTON has anticipatorily breached the contract by stating that he will not
perform the written agreement according to its terms. Among other things, COTTON has stated that,
contrary to the written terms, the parties agreed to a down payment or earnest money in the amount of
$50,000.00 and that he will not perform unless GERACI makes a further down payment. COTTON
has also stated that, contrary to the written terms, he is entitled to a 10% ownership interest in the
PROPERTY and that he will not perform unless GERACI transfers to him a 10% ownership interest.
COTTON has also threatened to contact the City of San Diego to sabotage the CUP process by
withdrawing his acknowledgment that GERACI has a right to possession or control of the PROPERTY
if GERACI will not accede to his additional terms and conditions and, on March 21, 2017, COTTON
made good on his threat when he contacted the City of San Diego and attempted to withdraw the CUP
application.

12.  As result of Defendant COTTON’s anticipatory breach, Plaintiff GERACI will suffer
damages in an amount according to proof or, alternatively, for return of all sums expended by GERACI
in reliance on the agreement, including but not limited to the estimated $300,000.00 or more expended
to date on the CUP process for the PROPERTY.

SECOND CAUSE OF ACTION
(For Breach of the Implied Covenant of Good Faith and Fair Dealing

against Defendant COTTON and DOES 1-5)
13.  Plaintiffs re-allege and incorporate herein by reference the allegations contained in
paragraphs 1 through 12 above.
14.  Each contract has implied in it a covenant of good faith and fair dealing that neither
party will undertake actions that, even if not a material breach, will deprive the other of the benefits of

the agreement. By having threatened to contact the City of San Diego to sabotage the CUP process by

; I4
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withdrawing his acknowledgment that Plaintiff GERACI has a right to possession or control of the
PROPERTY if GERACI will not accede to his additional terms and conditions, Defendant COTTON
has breached the implied covenant of good faith and fair dealing.

15.  Asresult of Defendant COTTON’s breach of the implied covenant of good faith and fair
dealing, Plaintiff GERACI will suffer damages in an amount according to proof or, alternatively, for
return of all sums expended by GERACI in reliance on the agreement, including but not limited to the
estimated $300,000.00 or more expended to date on the CUP process for the PROPERTY.

THIRD CAUSE OF ACTION
(For Specific Performance against Defendants COTTON and DOES 1-5)

16.  Plaintiffs re-allege and incorporate herein by reference the allegations contained in

paragraphs 1 through 15 above.
17.  The aforementioned written agreement for the sale of the PROPERTY is a valid and

binding contract between Plaintiff GERACI and Defendant COTTON.

18.  The aforementioned written agreement for the sale of the PROPERTY states the terms
and conditions of the agreement with sufficient fullness and clarity so that the agreement is susceptible
to specific performance.

19.  The aforementioned written agreement for the purchase and sale of the PROPERTY is a
writing that satisfies the statute of frauds.

20.  The aforementioned written agreement for the purchase and sale of the PROPERTY is
fair and equitable and is supported by adequate consideration.

21.  Plaintiff GERACI has duly performed all of his obligations for which performance has
been required to date under the agreement. GERACI is ready and willing to perform his remaining
obligations under the agreement, namely: a) to continue with his good faith efforts to obtain a CUP for
a medical marijuana dispensary; and b) if he obtains CUP approval for a medical marijuana dispensary
thus satisfying that condition precedent, then to pay the remaining $790,000.00 balance of the purchase
price.

22.  Defendant COTTON is able to specifically perform his obligations under the contract,

namely: a) to not enter into any other contracts to sell or otherwise encumber the PROPERTY;; and b) if
4 8¥
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Plaintiff GERACI obtains CUP approval for a medical marijuana dispensary thus satisfying that
condition precedent, then to deliver title to the PROPERTY to GERACI or his assignee in exchange for
receipt of payment from GERACI or assignee of the remaining $790,000.00 balance of the purchase
price.

23.  Plaintiff GERACI has demanded that Defendant COTTON refrain from taking actions
that interfere with GERACTI’s attempt to obtain approval of a CUP for a medical marijuana dispensary
and to specifically perform the contract upon satisfaction of the condition that such approval is in fact
obtained.

24.  Defendant COTTON has indicated that he has or will interfere with Plaintiff GERACI’s
attempt to obtain approval of a CUP for a medical marijuana dispensary and that COTTON does not
intend to satisfy his obligations under the written agreement to deliver title to the PROPERTY upon
satisfaction of the condition that GERACI obtain approval of a CUP for a medical marijuana
dispensary and tender the remaining balance of the purchase price.

25.  The aforementioned written agreement for the purchase and sale of the PROPERTY
constitutes a contract for the sale of real property and, thus, Plaintiff GERACI’s lack of a plain, speedy,
and adequate legal remedy is presumed.

26.  Based on the foregoing, Plaintiff GERACI is entitled to an order and judgment thereon
specifically enforcing the written agreement for the purchase and sale of the PROPERTY from
Defendant COTTON to GERACI or his assignee in accordance with its terms and conditions.

FOURTH CAUSE OF ACTION
(For Declaratory Relief against Defendants COTTON and DOES 1-5)

27.  Plaintiffs re-allege and incorporate herein by reference the allegations contained in
paragraphs 1 through 14 above.

28.  An actual controversy has arisen and now exists between Defendant COTTON, on the
one hand, and Plaintiff GERACI, on the other hand, in that COTTON contends that the written
agreement contains terms and condition that conflict with or are in addition to the terms stated in the

written agreement. GERACI disputes those conflicting or additional contract terms.

; 9
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29.  Plaintiff GERACI desires a judicial determination of the terms and conditions of the
written agreement as well as of the rights, duties, and oblig}ations of Plaintiff GERACI and defendants
thereunder in connection with the purchase and sale of the PROPERTY by COTTON to GERACI or
his assignee. Such a declaration is necessary and appropriate at this time so that each party may
ascertain their rights, duties, and obligations thereunder.

WHEREFORE, Plaintiffs pray for judgment against Defendants as follows:

On the First and Second Causes of Action:

1. For compensatory damages in an amount in excess of $300,000.00 according to proof at
trial.

On the Third Cause of Action:

2. For specific performance of the written agreement for the purchase and sale of the
PROPERTY according to its terms and conditions; and

3. If specific performance cannot be granted, then damages in an amount in excess of
$300,000.00 according to proof at trial.

On the Fourth Cause of Action:

4, For declaratory relief in the form of a judicial determination of the terms and conditions
of the written agreement and the duties, rights and obligations of each party under the written
agreement.

On all Causes of Action:

- For temporary and permanent injunctive relief as follows: that Defendants, and each of
them, and each of their respective directors, officers, representatives, agents, employees, attorneys, and
all persons acting in concert with or participating with them, directly or indirectly, be enjoined and
restrained from taking any action that interferes with Plaintiff GERACI’ efforts to obtain approval of a
Conditional Use Permit (CUP) for a medical marijuana dispensary at the PROPERTY;

6. For costs of suit incurred herein; and
/11
/11
/11

6 10
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7. For such other and further relief as the Court may deem just and proper.

Dated: March 21, 2017

FERRIS & BRITTON,
A Professional Corporation

e )%WZJ/ b

Michael R. Weinstein
Scott H. Toothacre

Attorneys for Plaintiff
LARRY GERACI

11
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11/02/2016
Agreement between Larry Geraci or assignee and Darryl Cotton:

Darryl Cotton has agreed to sell the property located at 6176 Federal Bivd, CA for a sum of $800,000.00
to Larry Geraci or assignee on the approval of a Marijuana Dispensary. (CUP for a dispensary)

Ten Thousand dollars (cash) has been given in good faith earnest money to be applied to the sales price
of $800,000.00 and to remain in effect until license is approved. Darryl Cotton has agreed to not enter
into any other contacts on this property.

p——X
e | o
Laréy Geraci rryl Cotton

13



ACKNOWLEDGMENT

A notary public or other officer completing this
certificate verifies only the identity of the individual
who signed the document to which this certificate is
attached, and not the truthfulness, accuracy, or
validity of that document.

State of Californi -
County of é_d_(' bl(:}l) )

On HQ}M mhg/ af aﬂua before me, :J_ééﬂig! 4 N{ w- / L-IQ’Z‘Q% g& l
(insert name and title of the officer)

personally appeared b{iV/ v/ C_a[ﬁﬂ_ﬂ_&ﬂLLﬂl’ 0 Cvao

who proved to me on the basis of satisfactory evidence to be the person(s] whose name(s) is/are
subscribed to the within instrument and acknowledged to me that he/she/they executed the same in
his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

| certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct.

JESSICA NEWELL

Commission # 2002598

Notary Public - Califorata
San Diego County.

My Comm. Expires Jan 27, 2017

WITNESS my hand and official seal.

Signaturg” ,{,&/L W (Seal)

£
>

1}
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Darryl Cotton, In pro se
6176 Federal Blvd.
San Diego, CA 92114 ARy -81A 13 ll‘ﬁ
Telephm;e: (619) 3754-4447 | o 3
Fax: (619) 229-93 | m:z %.@ b't.s’ﬂ'\mﬂ C -
| o GOUNFY..CX -
Defendant ~ SN ﬂtr.GEh z
SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN DIEGO
LARRY GERACI, an individual, g CASE NO.: 37-2017-00010073-CU-BC-CTL
Rlatabi, Judge: The Honorable Joel Wohlfeil
Dept. C-73
Vs.
1 ]
DARRYL COTTON, an individual; and g A AR TORLAINTIEES
DOES 1 through 10, inclusive, i
Defendant. %
) f

Defendant Darryl Cotton (“Defendant” or “Cotton”) hereby answers the unverified Complaint
filed by Larry Geraci (“Plaintiff” or “Geraci”) as follows:
GENERAL DENIAL

1. Under and pursuant to the provisions of California Colﬁe of Civil Proceduft,;,, specifically,
Section 431.30 thereof, Defendant generally denies each and.'every allegation of séid um;'eriﬁed
Complaint, and the whole thereof, and each and every allegétio’in of each and every cause of action
alleged therein. Defendant further denies that as a direct or proximate result of any acts or omissions
on the part of Defendant, Plaintiff sustained or suffered injury E)r damage in any amount, or in any

'

form whatsoever, as stated in the Complaint.

I

1

DEFENDANT'S ANSWER TO PLAINTIFF'S COMPLAINT 1
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AFFIRMATIVE DEFENSES

2. Defendant denies that he has breached any legal, equital;lc or contractual obligation owed to
Plaintiff and asserts that at all times material hereto he acted in glood faith and in compliance with all
applicable laws. ‘

3. Plaintiff's claims are barred in whole or in part becaus;e there was no mutuality of assent
and/or a meeting of the minds to form the agreement as alleged ix; Plaintiff's Complaint,

4. Plaintiff's claims are barred in whole or in part because; Defendant is the sole and rightful
owner of the Property. |

5. Plaintiff's claims are barred in whole or in part by Plaintii!’f‘s failure to comply with the actual
terms and conditions of their agreement reached on November 2“, 2016.

6. Defendant denies that he has caused Plaintiff to suffer ani,r damages and affirmatively alleges
that any alleged damages incurred by Plaintiff were directly and{or proximately caused by Plaintiff's
and/or his agents own willful, reckless, intentional and/or negligent acts.

7. Plaintiff's damages, if any, were caused in whole or in part by his failure to mitigate his
damages. l

8. Any and all damages purportedly sustained by Plaintiff arising out of the subject matter of the
Complaint are offset, in whole or in part, by the damages sustrained by Defendant as a result of

{
Plaintiff’s actions and/or omissions. ;

9. Circumstances under which Plaintiff requests injunctive reiief do not entitle him to any relief.

10. Plaintiff's claims are barred in whole or in part because a:ny agreement the parties reached is
excused by one or more of the following: unjust emichment,: lack of consideration, failure of
consideration, failure of performance, breach of condition precedent, prior breach by Plaintiff,

prevention, unilateral mistake, hindrance and/or frustration of pu.rg;ose.

2 1
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|
11. Plaintiff's claims are barred in whole or in part ém the grounds of common law
fraud/fraudulent misrepresentation by Plaintiff's actions.
12. Plaintiff's claims are barred in whole or in part because any alleged agreement the parties may
I

have had may be avoided by Defendant on the grounds of fraud in the inducement.

13. Plaintiff's allegations in the Complaint are barred to the extent that there are contractual or
statutory pre-prerequisites and/or conditions that were not satisfied by Plaintiff prior to bringing this

action.

14. Defendant alleges that the purported agreement at issue between Plaintiff and Defendant
contains vague, overbroad, unclear and/or ambiguous terms or conditions.

15. Plaintiff's claims are barred in whole or in part by the doctrine(s) of unclean hands, waiver,
estoppel, breach of implied covenant of good faith and fair dealing and/or laches.

16. Defendant reserves the right to assert additional affirmative defenses upon the discovery and

the determination of the applicability thereof.

PRAYER FOR RELIEI;1
WHEREFORE, Defendant, having fully answered Plaintiﬁ’s Complaint, respectfully requests
of the Court judgment in his favor as follows: )

a. That Plaintiff take nothing by his Complaint and that the same be dismissed with
prejudice;

b. For a judicial determination and declaration that ?laintiﬂ' is not the rightful owner of
the Property and does not have any valid and enforceable right, title or interest in Defendant’s
property at issue herein; ‘

c. Foran award of general, compensatory and/or special damages in favor of Defendant
to be proven at trial;

d. For cost of suit incurred herein, including reasonable legal fees; and

3
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e. For such other and further relief as the Court deems just and proper.

RESPECTFULLY SUBMITTED

Dated: May 8, 2017.

, ,DafryTrCOtton,
v Defendant Pro Se

4
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b.[Ja registered California process server. registered California process server.
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3. Cross-defendant Rebecca Berry (“Berry”) is, and at all times mentioned was,'

_|lan individual residing within the County of San Diego, California.

4, Cotton, at all times material to this action, was the sole owner of the
commercial property located at 6176 Federal Boulevard in San Diego, California
92114 (the “Property”), the subject of this dispute.

5. Cotton is the President of Inda-Gro, a manufacturer of environmentally

|| sustainable products, primarily induction lighting systems, that help enhance crop

production while conserving energy and water resources.

6. Cotton is the President of 151 Farms, a not-for-profit organization he founded
in that is focused on providing ecologically sustainable cultivation practices for the
food and medical needs of urban communities. _

7. Cotton, at the Property, operates both his Inda-Gro business and his 151
Farms not-for-profit. “

8. Cotton does not know the frue names and capacities of the defendants named
DOES 1 through 10 and, therefore, sues them by fictitious names. Cotton is informed
and believes that DOES 1 through 10 are in some way responsible for the events
described in this Crdss-complaint and are liable to Cotton based on the causes of
action below. Cotton will seek leave to amend this Cross-complaint when the true
names and capacities of these parties have been ascertained.

9. Based on the foregoing, jurisdiction is proper in this Court and venue in San
Diego County, California. |

GENERAL ALLEGATIONS
10. Geraci contacted Cotton in August of 2016 seeking to purchase the

Property from Cotton. Geraci desired to buy the Property because it meets certain

requirements by the City of San Diego (the “City”) that would allow Geraci to apply
for a Conditional Use Permit ("CUP"). If granted, the CUP would permit the operation

of a Medical Marijuana Consumer Cooperative (“MMCC") at the Property.

11. Subsequent to the initial conversation in August between Geraci and
Cotton, over the course of approximately two months, the parties entered into
2
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| intense negotiations regarding the sale of the Property. During this period of time, in

good-faith anticipation of finalizing the sale of the Property, the parties
simultaneously engaged in preliminaryk due diligence and preparation of the CUP
application. ,
12. During the course of the negotiations and preparation of the CUP
application, Geraci represented to Cotton, among other things, the following:
a. That his due diligence uncovered a»critical zoning issue that would

|| prevent the Property from being issued a CUP permit unless he lobbied with the City

to have the issue resolved (the “Critical Zoning Issue”);

b. That he, through his personal and professional relationships, was in a
unique position to lobby and influence key City political figures to (i) have the Critical
Zoning Issue favorably resolved and (ii) have the CUP application approved once
submitted. | |

c. That he was in a position to successfully operate a MMCC because, at
that point in time, he owned and was managing several other marijuana dispensaries
in the San Diego Countly area. ’

d. That as an Enrolled Agent for the IRS, and the owner-manager of Tax
and Financial Center, Inc. (a tax-related business), he was an individual that Cotton
could trust because he operated in a fiduciary capacity on a daily-basis for many
high-net worth individuals and businesses.

13. On November 2, 2016, after months of negotiations, Geraci and Cotton
met at Geraci's office fo negotiate the unsettied terms and finalize their agreement
for the sale of the Property. The parties agreed to over thirty different terms for the
sale of the Property and their intention was to reduce those terms to a writing.

14, The consideration for the purchase of the Property consisted of
monetary and non-monetary components. Under the terms of the agreement
reached, Geraci agreed to provide Cotton, among other things, the following
consideration for the Property: ' '

a. The sum of $800,000; -
; 22
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b. A 10% equity stake in the MMCC upon the City’s approval of the CUP at
the Property (the “Business”); and

¢. On a monthly basis, 10% of the profits of the Business for the preceding
month or $10,000, whichever was greater.

15. A condition precedent to closing the sale of the Property was the City's
approva!l of the CUP application.

16. Further, Geraci would pay Cotton a non-refundable deposit in the
amount of $50,000 (the "Non-Refundable Deposit’). Geraci was then to submit a
CUP application to the City. If the City granted the application, the sale and transfer
of title to the Property to Geraci would be consummated upon Geraci's payment of
the $750,000 balance. However, if the City rejected the CUP application, thé sale
and transfer of the Property would not proceed and Cotton would be entitled to retain

the $50,000 Non-Refundable Deposit.

17. The transaction was to be effectuated via two agreements; (i) a Real

Estate Purchase Agreement and (ii) a Side Agreement. The Real Estate Purchase

Agreement was to specify the payment of $400,000 from Geraci to Cotton for the
purchase of the Prbperty. |

18. The Side Agreement was to include the additional, remaining $400,000
payment obligation (such that, in aggregate, the monetary components of the Real
Estate Purchase Agreement and the Side Agreement totaled $800,000). The Side
Agreement was also to include various other material terms, vincluding, without
limitation, the 10% equity stake and monthly profit sharing (i.e., 10% of profits or a
minimum monthly payment of $10,000).

19. After the parties finalized consideration for the Property, Geraci
requested of Cotton that he be given time to put together the $50,000 Non-
Refundable Deposit. Geraci alleged that he needed time as he had limited cash and
he would require the cash he did have to immediately fund the costly preparation of
the CUP application and lobbying efforts needed fo resolve the Critical Zoning Issue.

; 23

CROSS-COMPLAINT




10
i1

12

13

15
16
17
18
19

20

21

22

23

24

25

26

28

27

20. Geraciv offered to provide Cotton on that day $10,000 as a show of

| "good-faith” towards the $50,000 Non-Refundable Deposit even though the parties

did not have a final legal agreement for the sale of the Property. Cotton raised his
concern, that he would not receive the balance of the Non-Refundable Deposit if the
City denied the CUP application. Geraci promised to pay the balance of the Non-
Refundable Deposit prior to submission of the CUP application with the City and
stressed the need to immediately resolve the Critical Zoning Issue.

21.  Cotton agreed and Geraci offered to incUr the bost of having his
attorney, Gina Austin, “quickly” draft the Real Estate Purchase Agreement and the
Side agreement. |

22. At Geraci's request, the parties executed a three-sentence agreement
that Geraci stated was for there to be a record of Cotton's receipt of the $10,000
“good-faith” deposit (the "November 2nd Agreement").

23. That same day at 3:11 PM, Geraci emailed Cotton a scanned copy of
the notarized November 2nd Agreement.

24, Later that day at 6:55 PM, Cotton replied to Geraci, noting:
"l just noticed the 10% equity position in the dispensary was
- not language added into that document. | just want to make
sure that we're not missing that language in any final
agreement as it is a factored element in my decision to sell the
property. I'll be fine If you would simply acknowledge that here

in a reply."
25.  Approximately 2 hours later at 9:13 PM, Geraci rephed statlng "No no
problem at all." (Exhibit 1.) '
26. Cotton, having received written confirmation from Geraci regarding the

10% equity stake, continued to operate in good-faith under the assumption. that
Geraci’s attorney would draft the appropriate legal agreements reflecting the deal the
parties reached.

27. Thereafter, over the course of the next four months, Cotton continuously
reached out to Geraci regarding the following three issues: |

5 | 24
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a. The progress of the Critical Zoning Issue that preciuded the submission
of the CUP application;

b. The balance of the Non-Refundable Deposit; and

¢. The status of the drafts .of the Real Estate Purchase Agreement and the
Side Agreement.

28. Dukring this four-month period Geraci was predominantly unresponsive
and failed to make substantive progress on any of his promises.

29. On January 6, 2017, Cotton, exasperated with Geraci for failing to
provide any substantive updates on the Critical Zoning Issue or drafts of the legal
agreements, texted him "Can you call me. If for any reason you're not moving
forward | need to know." ‘ |

30. That same day Geraci replied via text, stating "I'm at the doctor now
everything is going fine the meeting went great yesterday supposed to sign off on the
zoning on the 24th of this month I'l try to call you later today still very sick.”

- 31. Between January 18, 2017 and February 7, 2017, the following text
conversation took place between Geraci and Cotton:

Geraci: “The sign off date they said it's going to be the 30th.”

Coftton: “This resolves the zoning issue?”

Geraci: “Yes”

Cotton: “Excellent”

Cotton: “How goes it?”

Geraci: “We're waiting for confirmation today at about 4 o'clock”

Cofton: “Whats new?” :

Cotton: "Based on your last text | thought you'd have some information
on the zoning by now. Your lack of response suggests no resolution as
of yet." ~

Geraci; "I'm just walking in with clients they resolved it its fine we're just
waiting for final paperwork."

32. Thus, Geraci's communications to Cotton regarding final resolution of
the Critical Zoning Issue (the prerequisite to the submission of the CUP application
and the latest point at which Cotton would recéive the remaining $40,000 of the Non-
Refundable Deposit) was that although imminent, it had not yet been completed.

5 + 25
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33. On February 15, 2017, Geraci texted Cotton “we are preparing the
documents with the attorney and hopefully will ‘have them by the end of this week.”

34. On February 22, 2017, Geraci texted Cotton “Contract should be ready
in a couple days.” |

35. . On February 27, 2017, Geraci emailed Cotton a draft Agreement of |
Purchase and Sale of Real Property for the Property (the “First Draft Real Estate
Agreement”). The First Draft Real Estate Agreement completely failed to reflect the
agreement that Geraci and Cotton had reached on November 2, 2016. Cotton called
Geraci who said it was a miscommunication between him and his attorney Gina
Austin and he promised to have her revise the First Draft Real Estate Agreement.

36. On March 2, 2017, Geraci emailed Cotton a draft Side Agreement (the
“First Draft Side Agreement”). - |

37. On March 3, 2017, having reviewed the First Draft Side Agreement,
Cotton emailed Geraci stating: "l see no reference is made to the 10% equity position
[and] para 3.11 looks to avoid our agreement completely.” Paragraph 3.11 of the
First Draft Side Agreement states that the parties have no joint venture or
partnership agreement of any kind, in complete contradiction of the deal reached
between the parties. | ’

38. Thereafter, Cotton became increasingly frustrated by Geraci’s lack of

|| progress on the outstanding issues. He noted to Geraci during a conversation that he

would be looking to get an attorney to revise the inaccurate drafts of the legal
agreements provided. Geraci assuaged Cotfton by teling him it was a
m:sunderstandmg on his attorney’s part and that Cotton could speak with her directly
regarding any comments to the dratts. - )

39. On March 6, 2017, Geraci, having spoken with Cotton and knowing he
contemplated attending a social event at which his attorney Gina Austin would be,
texted “Gina Austin is there she has a red jacket on if you want to have a

conversation with her.”

;o 20
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40. On March 7, 2017, Geraci emailed Cotton a revised draft of the Side

‘Agreement (the “Second Draft Side Agreement”). The cover email contained the

following language: "... the 10k a month might be difficult to hit until the sixth month...
can we do 5k, and on the seventh month start 10k?" |
41. The Second Draft Side Agreement contained the following language:

|I"Buyer hereby agrees o pay to Seller 10% of the net revehues of Buyer’s Business

after all expenses and liabilities haveé been paid... Further, Buyer hereby guarantees
a profits payment of not less than $5,000 per month for the first three months the

| Business is open... and $10,000 a month for each month thereafter the Business is

operating on the Property." |

42.  On or about March 16, 2017, having grown increasingly tired of Geraci's
failures to respond to his requesis for substantive updates on the Critical Zoning
Issue, Cotton reached out directly to the Development Project Manager for the City
that is responsible for CupP applications. Cotton discovered from the Development
Project Manager that a CUP application had been submitted on his Property on

{|October 31, 2016.
16 -

a. Cotton specifically recalled that day, October 31, 2016, as it was the day
that Geraci had asked Cotton to execute an Ownership Disclosure Statement
reflecting that Cotton had leased the Property to an individual named Rebecca Berry.
Geraci told Cotton he réquired the Ownership'Disclbsure'Statement because:

i. As the parties did not have a final agreemeht in place at that time,
he needed it to show other professionals involved in the preparation of the CUP
application and the lobbying efforts to prove that he had access to the Property; and

ii. As a sigh of good-faith by Cotton as they had not reached a final
agreement and he wanted something in writing to prove Cotton’s support of the CUP
application at the Property as he needed to immediéteiy spend large amounts of

{|cash to continue with the preparation of the CUP application and the Critical Zoning

Issue lobbying efforts.

. 27
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43. . Geraci told Cotton that Rebecca Berry is very familiar with medical
marijuana operations, is a trusted employee and is involved in his other medical
marijuana dispensaries.

44, Cotton has never met or directly entered into any type of agreement with
Rebecca Betry. Insofar as she is involved with Cotton, she has always been an

1agent of Geraci and has been effectuating his plans, either in concert with him or at

his direction. -
45, - On March 16, 2017, Cotton, after having discovered that Geraci had

submitted a CUP application on the Property and, therefore, had been deceiving him

for months, emailed Geraci stating:

‘we started these negotiations 4 months ago and the drafis and our

- communications have not reflected what agreed upon and are still far from
reflecting our original agreement. Here is my proposal, please have your attorney
Gina revise the Purchase Agreement and the Side Agreement to incorporate all
the terms we have agreed upon so that we can execute final versions and get this
closed... Please confirm by Monday 12:00 PM whether we are on the same page
and you plan to continue with our agreement ... If, hopefully, we can work through
this, please confirm that revised final drafts that incorporate the terms [we agreed
to] will be provided by Wednesday at 12:00 PM. | promise to review and provide
comments that same day so we can execute the same or next day.”

46, In response to this email, on the same day, Geraci texted Cott'onkasking
“Can we meet tomorrow[?]" -

47.  On March 17, 2017, Cotton replied via email to Geraci's text request for
an in-person meeting stating that:

“| would prefer that until we have final agreements that we converse exclusively
via email. My greatest concern is that you get a denial on the CUP application
and not provide the remaining $40,000 non-refundable deposit. To be frank, | feel
that you are not dealing with me in good faith, you told me repeatedly that you
could not submit a CUP application until certain zoning issues had been resolved
and that you had spent hundreds of thousands of dollars on getting them
resolved. You lied to me, | found out yesterday from the City of San Diego that
you submitted a CUP application on October 31 2016 BEFORE we even signed
our agreement on the 2nd of November.”

9 28
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48, Thereafter, communications increasingly devolved between Geraci and
Cotion as Geraci refused to confirm in writing, at Cotton's repeated requests, the
original terms of their agreement.

49, On March 21, 2017, it being apparent fo Cotton that Geraci had no
intention of confirming or honoring the agreement they had reached on November
2nd, 2016, Cotton called the Development Project Manager and asked her to
withdraw the CUP application pending on his Property.

- 50, | Later that day, the Development Project Manager emailed Cotton stating
that she could not withdraw the CUP application on Cotton’s Property as he
requested because ~Rébecéa Berry is the “financial responsible party” on the CUP
application and not Cotton.

51. Also, on March 21, 2017, Cotton emailed Geraci letting him know that
he had spoken with

“the Development Project Manager for the City of San Diego who is handling CUP
applications. She made it 100% clear that there are no restrictions oni my property
and that there is no recommendation that a CUP application on my property be
denied. In fact, she told me that the application had just passed the ‘Deemed
Complete’ phase and was entering the review process. She also confirmed that

the application was paid for in October, before we even signed our
agreement...[t]his is our last communication, you have failed to live up to your
agreement and have continuously lied to me and kept pushing off creating final
legal agreements because you wanted to push it off o get a response from the
City without taking the risk of losing the non-refundable deposit in the event the

- CUP application is denied. To be clear, as of now, you have no interest in my
property...” (emphasis added.) :

52. After terminating his agreement with Geraci, Cotton entered into an
agreement with a third-party for the sale of the Property on the same day.

53, On March 22, 2017, Cotton was emailed the instant Complaint by
Geraci's attorney, Michael Weinstein, claiming that |

“[tlhe November 2, 2016, written agreement is a valid, binding and enforceable
agreement between Larry Geraci and [me] for the purchase and sale of the
Property according to its terms and conditions... You have been paid $10,000.00
and, in the event the condition precedent of obtaining CUP approval is satisfied,
then the remaining balance of $790,000.00 will be due to you from Larry Gerac’Q 9

10
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and you will be obligated to transfer title to Larry Geraci or his assignee.”
54, On April 29, 20’17, Cotton emailed and provided Geraci and Rebecca

|[Berry with drafts of his Answer to Plaintiffs Complaint and his Cross-Complaint.

Cotton noted that notwithstanding Geraci’s unethical behavior that led to this
needless dispute and the overwhelming evidence making clear Geraci’s culpability,
that he would like to resolve the dispute as quickly and fairly as possible.

55. Neither Geraci or Berry replied to Cotton’s request to settle the dispute.

56. On May 5, 2017, the Court notified Cotton that his Answer & Cross-
complaint were rejected because he submitted both pleadings in a single document.
Realizing that some time had passed for Geraci, Geraci's attorney and Berry to
further review and think about the evidence againét them, Cotton emailed Geraci and
Berry again seeking to reat:h a seftfement and “work out something reasonable.”

57. Neither Geraci nor Berry replied to his request to settle the dispute.
Count One
(Quiet Title)
58. Cotton hereby incorporates by reference all of his allegations contained
above as if fully set forth herein. | |
59. This cause of action is directed against plaihtiff. Larry Geraci and cross
defendant Rebecca Berry. ‘ -
60. Cotton is the sole and rightful owner of record of the Property.
61. Based on the allegatidns contained in Geraci's Complaint and the Lis

Pendens filed by Gera¢i on the Property, Geraci has made a claim for title to the
Property adverse to Cotton. Further, Ms. Berry has filed a CUP appllcation claiming
to be the sole owner of the Property.

62. Cotton is entitled to an order barring and forever estopping Geraci and
Berry from having or claiming any right or title to the Property.

,1 30
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Count Two
(Slander of Title)
63. Cotton hereby incorporates by reference all of his allegations contained

above as if fully set forth herein.

64. This cause of action is directed against plainfiff Larry Geraci and cross
defendant Rebecca Berry.
65. Geraci and Berry disparaged Cotton's exclusive valid titte by and

through the preparing, posting, publishing, and recording of the documents

previously described herein, including, but not limited to, the instant Complaint, the
Lis Pendens filed on the Property and the CUP application.

66. Geraci knew that such documents were improper in that at the time of
the execution and delivery of the documents, Geraci had no right, title, or interest in
the Property. These documents were naturally and commonly to be interpreted as
denying, disparaging, and casting doubt upon Cotton's legal title to the Property. By
posting, publishing and recording documents, Geraci's disparagement of Cotton’s
legal title was made to the world at large.

67. As a direct and proximate result of Geraci and Berry's conduct in
publishing these documents, Cotton's title to the Property has been disparaged and
slandered, and there is a cloud on Coiton's title, and Cotton has suffered and

|| continues to suffer damages, including, but not limited to, lost future profits, in an

amount to be proved at trial, but in an amount of no less than $2,000,000.

68. As a further and proximate result of Geraci's conduct, Cotton has
incurred expenses in order to clear title to the Property. Moreover, these expenses
are continuing and Cotton will incur additional charges for such purpose until the
cloud on Cotton's title to the Pfoperty has been removed. The amounts of future
expenses are not ascertainable at this time, but will be proven at trial.

69. As a further and proximate result of Geraci's conduct, Cotton has
suffered humiliation, mental anguish, anxiety, depression, and emotional and
physical distress, resulting in the loss of sleep and other injuries to his health q\gd 1
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well-being, and continues to suffer such injuries on an ongoing basis. The amount of

such damages shall be proven at trial. | _

a. By fortuitous happenstance, the Property qualifies to apply for a CUP,
which represents a significant windfall for Cotton and has the potential to be a life-
changing opportunity for him. Unfortunately, Geraci and Berry have sought to first
fraudulently deprive Cotton of the benefits that he bargained for and to which Geraci
agreed to on November 2™, 2016, and, second, Geraci continues to harm Cotton by

|l proceeding with this action when he absolutely knows that the evidence is

unequivocal and he will not prevail if this action is seen through.

b. Geraci's continuation of this action causes ever increasing damage to
Cotton on a daily basis because, simply put he is indescribably tormented
emotionally and physically as he sees a once in a lifetime opportunity, that could put
him in a position to provide for his loved ones and support him into retirement, being
destroyed by Geraci and Berry’s greed and malicious behavior.

70. At the time that the false and disparaging documents were created and
published by Geraci, Geraci knew the documents were false and created and
published them with the malicious intent to injure Cotton and deprive him of his right,
title, and interest in the Property, and to obtain the Property for his own use by
unlawful means.

71. The conduct of Geraci in publishing the documents described above
was fraudulent, oppressive, and malicious. Therefore, Cotton is entitled to an award
of punitive damages in an amount sufficient to punish Geraci for his malicious
conduct and to deter such outrageous misconduct in the future. ‘

Count Three
(Fraud / Fraudulent Misrepresentation)

72. Cotton hereby incorporates by reference all of his allegations contained
above as if fully set forth herein. .

73.  This cause of action is directed against plaintiff Larry Geraci.
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74. On November 2, 2016, Geraci represented to Cotton, among other

|| things, that:

a. He would honor the agreement reached on November 2™, 2016, which
included a 10% equity stake in the Business and a guaranteed monthly equity
distribution of $10,000 a month. |

b, He would pay the balance of the non-refundable deposit as soon as
possible, but at the latest when the alleged critical zoning issue was resolved, which,
in turn, he alléged was a necessary prerequisité for submission of the CUP
application.

¢. He understood and confirmed the November 2 Agreement was not the
final agreement for the purchase of the Property.

d. That he, Geraci, as an Enrolled Agent by the IRS was someone who
was held to a high degree of ethical standards and could be trusted effectuate the
agreement reached.

75. °  That the preparation of the CUP application would be very time

consuming and take hundreds of thousands of dollars in lobbying efforts.

76. Geraci knew that these representations were false because, among
other things, Geraci had already filed a CUP application with the City of San Diego
prior to that day. His subsequent communications via email and text messages make
clear that he continued to represent to Cotton that the preliminary work of preparing
the CUP application was underway, when, in fact, he was just stalling for time.
Presumably, to get an acceptance or denial from the City and, assuming he got a
denial, to be able to deprive Cotton of the $40,000 balance due on the Non-
Refundable Deposit. | o ;

77. Geraci intended for Cotton to rely on his representations and,

consequently, not engage in efforts to sell his Property.

78. Cotton did not know that Geraci's representations were falsé.
79. Cotton relied on Geraci's representations.

14 | ) 33
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80. Cotton's reliance on Geraci's representations were reasonable and
justified.
81. As a result of Geraci's representations {0 Cotton, Cotton was induced

into executing the November 2nd Agreement, giving Geraci the only basis of his
Complaint and, consequently, among other unfavorable results, allowing Geraci to
unlawfully create a cloud on fitle on the Property. Thus, Cotton has been forced to
sell his Property at far from favorable terms. .

82. | Cotton has been damaged in an amount of no less than $2,000,000.
Additional damages from potential future profit distributions and other damages will
be proven at trial. .

83. Geraci's representations were intentional, wiliful, malicious, outrageous,
unjustified, done in bad faith and in conscious disregard of the rights of Cotton, with
the intent to deprive Cotton of his interest in the Property.

84. This intentional, willful, malicious, outrageous and unjustified conduct
enfitles Cotton to an award of general, compensatory, special, exemplary and/or
punitive damages. '

Count Four
(Fraud in the Inducemeht)

85. Cotton hereby incorporates by reference all of his allegations. contained
above as if fully set forth herein.

86. This cause of action is directed against plaintiff Larry Geraci.

87. Geraci made promises to Cotton on November 2™, 2016, promising to

effectuate the agreement reached on that day, but he did so without any intention of
performing or honoring his promises.
88. Geraci had no intent to perform the promises he made to Cotton on

| November 2 2016 when he made them, as is clear from his actions described

herein, that he represented he would be preparing a CUP application, when, in fact,
he had already deceived Cotton and submitted a CUP application.
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89. Geraci intended to deceive Cotton in order to, among things, execute.

||the November 2™ Agreement.

90. Cotton reasonably relied on Geraci’s promises.

o1. Geraci failed to perform the promises he made on November 2", 2016,
notably, his delivery of the balance of the Non-Refundable Deposit and his promise
to treat the November 2™ Agreement as a memorialization of the $10,000 received
towards the Non-Refundable Deposit and not the final Iegai agreément for the
purchase of the Property.

92. Cotton has suffered and continues to suffer damages because he relied
on Geraci’s representations and promises in an amount to be determined at trial, but

93. This intentional, willful, malicious, outrageous, and unjustified conduct
entities Cotton to an award of general, compensatory, special, exemplary and/or
punitive damages.

Count Five
(Breach of Contract)

94, Cotton hereby incorporates by reference all of his allegations contained
above as if fully set forth herein. |

95. This cause of action is directed against plaintiff Larry Geraci.

96. The agreement reached on Novembér 2nd, 2016 is a valid and binding
agreement between Cotton and Geraci and the November 2 Agreement was meant
to be the written instrument that solely memorialized the partial receipt of the Non-
Refundable Deposit and was not representative of the entirety of the agreement.

97. Cotton upheld his end of the bargain, by, among other things, not selling
his Property and helping with the preparation of the CUP application.

98. Geraci breached the contract by, arhong other reasons, alleging the

‘November 2% Agreement is the final agreement between the parties for the

purchase of the Property.
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99. Cotton has suffered and continues to suffer damages be¢ause of
Geraci's actions that constitute a breach of contract in an amount to be determined
at trial, but which is no less than $2,000,000.

Count Six
(Breach of Oral Contract)
100. Cotton hereby incorporates by reference all of his allegations contained
above as if fully set forth herein.
101. This cause of action is directed against plaintiff Larry Geraci.

102. The agreement reached on November 2nd, 2016 is a valid and binding
oral agreement between Cotton and Geraci. | |

103. Geraci has breached the agreement by, among other actions described
herein, alleging the written November 2™ Agreement is the final and entire
agreement for the Property. '

104, Cotton performed his obligations as agreed on November 2nd, 2016;
among other things, he did not sell his property and, as a consequence of Geraci's
breach of the agreement, is excused from having done so, but, Geraci, is still liable

1l for the remainder of the balance due on the Non-Refundable Deposit.

105.  Cotton has suffered and continues to suffer damages because of
Geraci’s actions that constitute a breach of oral contract in an amount to be
determined at trial, but which is no less than $2,000,000.

Count Seven
(Breach of Implied Contract)

108. Cotton hereby incorporates by reference all of his allegations contained
above as if fully set forth herein.

107.  This cause of action is directed against plaintiff Larry Geraci.

108. A cause of action for breach of implied contract has the same elements
as does a cause of action for breach of contract, except that the promise is not
expressed in words but is implied from the pfomisor's conduct.
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- 109. The agreement reached on November 2nd, 2016 is a valid and binding
agreement between Cotton and Geraci.

110. Geraci fraudulently induced Cotton into executing the November 2™
Agreement, which Geraci now purports is the final agreement between the parties for
the purchase of the ‘Prbperty. However, the emails, texts- and actions taken by and
between Geraci and Cotton make indisputably clear that there was an implied
contract that is not the November 2™ Agreement.

111. Geraci has breached the implied contract by, among other actions
described herein, alleging the November 2™ Agreement is the final agreement
between the parties for the purchase of the Property.

112. Cotton has suffered and continues to suffer damages because of
Geraci’s actions that constitute a breach of implied contract in an amount fo be
determined at trial, but which is no less than $2,000,000.

| Count Eight |
(Breach of the Implied Covenant of Good Faith and Fair Dealing)

113. Cotton hereby incorporates by reference all of his allegations contained
above as if fully set forth herein.

114, This cause of action is directed against plaintiff Larry Geraci and cross
defendant Rebecca Berry. |

115. There is an implied covenant of good faith and fair dealing in every
contract that neither party will do anything which will injure the right of the other to .
receive the benefits of the agreement. |

116.  Geraci breached the implied covenant of good faith and fair dealing
when, among other actions described herein, he alleged that the November 2nd
Agreement is the final purchase agreement between the parties for the Property.

117. Cotton has suffer’ed and continues to suffer damages because of
Geraci's actions that constitute a breach of the implied covenant of good faith and
fair dealing. |

-
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- 118. This intentional,' willful, malicious, outrageous, and unjustiﬁed conduct
entittes Cotton to an award of general, compensatory, special, exemplary and/or
punitive damages in an amount to be determined at frial, but which is no less than

1$2,000,000.
Count Nine
(Trespass)
119. Cotton hereby incorporates by reference all of his allegatrons contained

above as if fully set forth herein.

120. This cause of action is drrected against plaintiff Larry Gerac:r and cross
defendant Rebecca Berry. ’ _

121. At relevant time's, the Property was owned solely by Cotton and,
currently, is still in his sole possessioh. | |

122. Geraci, or an agent acting on his behalf, illegally entered the subject
Property on or about March 27, 2017, and posted two NOTICES OF APPLICATION
on the Property.

123. Geraci's attorney, Michael Weinstein, emailed Cotton on March 22, 2017
stating that Geraci or his agents would be placing the aforementioned Notices upon
Cotton’s property

124.  Geraci knew that he had fraudulently induced Cotton into executing the
November 2nd Agreement and, consequently, he had no valid legal basis fo trespass
tnto Cotton’s Property.

125. . On March 21, 2017 Cotton emailed Geraci stating that he no longer had
any interests in the Property and should not trespass on his Property, yet he

' contrnued to do despite being warned not to.

126. - Geraci's Notices of Application posted on his Property has caused and
continues to damage to Cotton because:
a. Itis a trespass upon Cotton's Property by Geraci who has no right to the
Property.
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b. The posting gives the appearance that Ms. Berry is the only owner of
the CUP application for the Property, thereby damaging Mr. Cotton's interest in the
CUP application. |

c. Cotton has no adequate remedy at law for the injuries currently being
suffered in that it will be impossible for Cotton to determi'nekthe precise amount of
damages that he will suffer if Geraci and/or his agents conduct is not restrained.

127. Cotton has suffered and continues to suffer damages because of
Geraci’s actions in an amount fo be determined at trial, but which is no less than
$2,000,000.

Count Ten
(Conspiracy)

128. Cotton hereby incorporates by reference all of his allegations contained
above as if fully set forth herein.

129, ‘This cause of action is directed against plaintiff Larry Geraci and cross
defendant Rebecca Berry. |

a. Geraci fraudulently induced Cotton to execute the Ownership Disclosure
Statement on October 31st, 2016, alleging that the Ownership Disclosure Statement
was necessary because the parties did not have a final agreement in place at that

| time, he needed it to show other professionals involved in the preparation of the CUP

application and the lobbying efforts to prove that he, Geraci, had access to the

Property. _
" b. Geraci wanted something in writing proving Cotton’s support of the CUP

|| application at his Property.

¢. The Ownership Disclosure Statement is also executed by Berry and
denotes Berry is the "Tenant/Lessee." Further, Berry filed a separate document with
the City claiming she is the "Owner" of the Property. |
~130. Geraci represented to Cotton that Berry could be trusted, is a trusted
employee, and is familiar with the medical marijuana industry.
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131. Cotton has never met or entered into a direct agreement with Berry.

|| Berry knew that she had not entered into a lease of any form with Cotton for the
|| Property and knew that she had no ownership interest in the Property.

132. Upon information and belief, Berry submitted the CUP application in her
name on behalf of Geraci because Geraci has been a named defendant in numerous
lawsuits  brought by the'City of San Diego against him for the ‘operatibn and
management of unlicensed, unlawful and illegal marijuana dispensaries. These
lawsulits would ruin Gérabi's ability to obtain a CUP himself.

133.  Berry knew that she was filing a document with the City of San Diego

| that contained false statements, specifically that she was a lessee of the Property

and owner of the property.

134. Berry, at Geraci's instruction or her own désire, submitted the CUP
application as Geraci's agent, and thereby participated in Geraci’s scheme to deprive
Cotton of his Property and his ownership interest in the CUP application.

135. Cotton has suffered and continues to suffer damages because of Geraci
and Berrys' actions in an amount to be determined at trial, but which is no less than
$2,000,000. '

136. This intentional, willful, malicious, outrageous, and unjustiﬁed conduct
entittes Cotton to an award of general, compensatory, special, exemplary and/or
punitive damages.

Count 11
(Injunctive Relief)

137. Cotton hereby incorporates by reference all of his allegations contained
above as if fully set forth herein. -

138. This cause of action is directed against plaintiff Larry Geraci and cross
defendant Rebecca Berry.

139. . Geraci and Berry have continued to act as owners or parties of interest
in the Property, even though both parties know they have no interest in the Property. |
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140. These actions, including applying for the CUP without making clear
Cotton’s ownership interest in the CUP application, tres‘passing on the Property to
post notices, and filing the lis pendens, has caused Cotton to lose and. continue to
lose profits, the benefits of his bargain and the Property if their actions are permitted
to continue. .

141. Defendant Cotton does not have a plain, speedy, and adequate remedy
in the ordinary course of law as the CUP application is currently under review before |
the City.

PRAYER FOR RELIEF
WHEREFORE, Cotton prays for relief as follows:
1. That the Court order the Lis Pendens on the Property be released;
2. That the Court order, by way of declaratory relief, that there is no purchase
‘agreement between the parties and that Cotton and his successors-in-interest

are the owners of the Property;
3. That the Court order that Geraci and Berry have no interest in the CUP
application; .
4. That Cotton be awarded damages in the amount of $2,000,000:
5. That Cotton be awarded damages for a loss of profits and other damages in
an amount to be proven at trial; and
_ 8. That other relief is awarded as the Court determines is in the interest of justice.

Dated: May 12, 2017.

7 / ”
Darry(l/(,{otton, Defendant in Pro Per
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Darryl Cotton <indagrodarryl@gmail.com>

Agreemént

Larry Geraci <Lany@ltfcsd.net> : ‘ Wed, Nov 2, 2016 at 9:13 PM.
To: Darryl Cotton <damryl@inda-gro.com> -

{_No no problem atall 5
Sent from my iPhone
On Nov 2, 2016, at 6:55 PM, Darryl Cotton <darryl@inda-gro.com> wrote;

. Hilarmy,

Thank you for meeting today. Since we executed the Purchase Agreement in your office for
the sale price of the property | just noticed the 10% equity position in the dispensary was not
language added into that document. 1 just want to make sure that we're not missing that
language in any final agreement as it is a factored element in my decision to sell the
property. [I'll be fine if you would simply acknowledge that here in a reply.

Regards.

Darryt Cotton, President

FRERCTIoN GRew LISkTs

darryl@inda-gro.com
www.inda-gro.com
Ph: 877.452.2244
Cell: 619.954,4447
Skype: dc.dalbercia

6176 Federal Bivd.

San Diego, CA. 92114

USA

NOTICE: The information contained In the above message is confidential information solely for the use of the

intended recipient. If the reader of this message Is not the intended recipient, the reader is notified that any use,
. dissentination, distribution or copying of this communication is strictly prohibited. If you have recelved this

cornmunication In error, please notify Inda-Gro immedlately by telephone at 619.266.4004.

[Quoted text hidden)
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| FERRIS & BRITTON
1t A Professional Corporation

Michael R. Weinstein (SBN 106464)
Scott H. Toothacre (SBN 146530)

501 West Broadway, Suite 1450

San Diego, California 92101

|| Telephone: (619) 233-3131

Fax: (619) 232-9316
mwemstem@femsbntton.com
stoothacre@ferrisbritton.com

Attorneys for Cross-Defendant
REBECCA BERRY

SUPERIOR COURT OF CALIFORNIA
; COUNTY OF SAN DIEGO, CENTRAL DIVISION
LARRY GERACI an individual, Case No. 37-2017-00010073- CU-BC CTL

Plamtlff, ‘ Judge: ' Hon. Joel R. Wohlfeil
Dept.: C-73 :

- CROSS-DEFENDANT REBECCA

V.

' DARRYL COTTON, an individual; and BERRY’S NOTICE OF DEMURRERAND «

DOES 1 through 10, inclusive, ' DEMURRER TO DEFENDANT’S
: ' CROSS-COMPLAINT
Defendants. :
[IMAGED FILE]
DARRYL COTTON, an individual, Hearing Date:  July 14, 2017
Hearing Time: 9:00 a.m.
Cross-Complainant,
~ Complaint Filed: =~ March 21, 2017
V. : , ; ~ Trial Date: Not Yet Set

LARRY GERACY, an individual, REBECCA
BERRY, an individual, and DOES 1
THROUGH 10, INCLUSIVE,

Cross-Defendants.

TO EACH PARTY AND TO THE ATTORNEY OF THE RECORD FOR EACH PARTY :
PLEASE TAKE NOTICE that, on July ’14, 2017, at 9:00 a.m. or as soon theré/aﬁeras the
matter may be heard in Departrnent‘ C-73 of this Court, located at 330 West Broadway, San Diego,
California, 92101, Cross-Defendant, REBECCA BERRY (hereafter “Berry”), will and hereby does
move the Court to sustain her demurrer to the Cross-Complaint filed on May 12, 2017, by Defendant

{and Cross-Complainant, DARRYL COTTON (hereafter “Cotton” or “Cross-Complainant™), on each of

1 | 44
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the grounds set forth below.
DEMURRER
The Cross-Complaint’s alleged first, second, eighth, ninth, tenth, and eleventh causes of action,

and each of them, fail to state facts sufficient to constitute a cause of action against Cross-Defendant

| Berry (Cal. Code Civ. Proc. § 430.10(e)) on the grounds and for the reasons set forth below:

FIRST CAUSE OF ACTION

1. ‘The first cause of action for quiet title does not state a cause of acﬁon against Berry
because the allegations of the first cause of action are not verified under oath and an action to quiet title
must be verified. (Cal. Code Civ. Proc. § 761.020).

2. The first cause of action for quiet title does not state a cause of action against Berry
because it fails to allege she took actions which created a legally adverse interest in the subject
property. The Cross-Complaint alleges Berry signed a CUP application stating she was the property
owner; however, there is no allegation (and there can be no allegation) that the CUP application was

recorded or otherwise created a lien against or cloud on title to the property so as to create a legally

‘adverse interest.

SECOND CAUSE OF ACTION
3. The second cause of action for slander of title does not state a cause of action because it
is based on allegations of wrongful acts that are privileged as a matter of law. The elements of a
slander of title caﬁse of action are: (1) a publication;‘ (2) which is without privilege or justification;
(3) which is false; and (4) which causes direc_t and immediate pecuniary loss. (4lpha and Omega
Development, LP v. Whillock Contracting, Inc. (2011) 200.Cal. App.4th 656, 664.) The wrongful acts
alleged in support of his claim are the filing of the instant Complaint and the attendant filing and

recording of a Lis Penden; however, the filing of a Complaint and the filing and recording of a Lis

| Pendens are each absolutely privileged pursuant to California Civil Code section 47 , subdivision (b)

and subdivision (b)(4) respectively. Moreover, Cross‘-].)efendant Berry did not file the instant

Complaint or the accompanying Lis Pendens; bbth of which were filed by the sole plaintiff, Larry

Geraci.

/11 ' :
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EIGHTH CAUSE OF ACTION

4. The eighth cause of action for breach of the implied covenant of good faith and fair
dealing does not state a cause of action because Cross-Complainant fails to allege he entered into a
contract with Berry. The first element of a breach of the covenant of good faith and fair dealing claim
is the existence of a contract between the parties from which the covenant can be implied. Cross-
Complainant’s allegation admitting that he never had any contfact or agreement of any kind with Berry
is fatal to his claim.

NINTH CAUSE OF ACTION

5. The ninth cause of action for trespass does not state a cause of action against because it
fails to allege that Berry intentionally or negligently entered Cross-Complainant’s property. A trespass
claim requires that the person intentionally or negligently enter onto the real property. (See
CACI2000.) Cross-Complainant has failed to allege that Berry either intentionally or negligently
entered upon land owned by him. Rather, Cross-Complainant alleges only that “Larry Geraci or an
agent under his direction” entered onto his real property. |

TENTH CAUSE OF ACTION

6. The tenth cause of action for civil conspiracy fails to state a cause of action because
there is no such cause of action in California. (Moran v. Endres (2006) 135 Cal.App.4th 952, 954.)
Rather, conspiracy is “‘a legal doctrine that imposes‘ liability on persons who, although not actually
committing a tort themselves, share with the immediate tortfeasors a common plan or design.in its
prepafation.’ ... ‘A conspiracy cannot be alleged as a tort separate from the underlying wrong it is
organized to achieve.” (Citation.)” (Id. at 954-955.) ‘

ELEVENTH CAUSE OF ACTION

7. ‘The eleventh cause of action for an injunction fails to state a cause of action because
there is no such cause of action in California. “Injunctive relief is a remedy and not, in itself, a cause of
action, and a cause of action must exist before injunctive relief may be granted. (Citation.)” (Shell
Oil Co. v. Richter (1942) 52 Cal.App.2d 164, 168; see also‘.‘Coumfy of Del Norte v. City of Crescent City
(1999) 71 Cal.App.4th 965, 973 (a permanent injunction is attendant to an underlying cause of action).)

For each of such reasons, Cross-Defendant Berry moves for an order of this Court sustaining the
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|| Dated: June9,2017

1 || demurrers to the first, second, eighth, ninth, tenth and eleventh causes of action without leave fo-amend |

Scott H. Toothacre

Attorneys for Cross-Defendant
REBECCA BERRY
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O 0 N2 N R W N e

NN N N N N N N N o e e e e e e e
0 NN AN O A WN = O 0NN R W= o

| FERRIS & BRITTON

A Professional Corporation
Michael R. Weinstein (SBN 106464)
Scott H. Toothacre (SBN 146530)
501 West Broadway, Suite 1450
San Diego, California 92101
Telephone: (619) 233-3131

| Fax: (619) 232-9316

mweinstein@ferrisbritton.com
stoothacre@ferrisbritton.com

1l Attorneys for Cross-Defendant

REBECCA BERRY 1
SUPERIOR COUﬂT OF CALIFORNIA
COUNTY OF SAN DIEGO, CENTRAL DIVISION
LARRY GERAC], an individual, | Case No. 37-2017-00010073-CU-BC-CTL

Plaintiff, Judge: Hon. Joel R. Wohlfeil
' Dept.: C-73

MEMORANDUM OF POINTS AND
DARRYL COTTON, an individual; and AUTHORITIES IN SUPPORT OF CROSS-

V.

DOES 1 through 10, inclusive, DEFENDANT REBECCA BERRY’S
'DEMURRER TO DEFENDANT’S
Defendants. ' CROSS-COMPLAINT
[IMAGED FILE]
DARRYL COTTON, an individual,
Hearing Date: July 14, 2017
Cross-Complainant, Hearing Time: 9:00 a.m.
V. ‘ ' ' Complaint Filed: ~ March 21, 2017

: Trial Date: Not Yet Set
LARRY GERACI, an individual, REBECCA :

‘BERRY, an individual, and DOES 1
THROUGH 10, INCLUSIVE,

Cross-Defendants.
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Cross-Defendant, REBECCA BERRY (hereafter “Berry”), respectfully submits these points

and authorities in support of her Demurrer.

I RELIEF REQUESTED AND SUMMARY OF THE ARGUMENTS

Defendant and Cross-Complainant, DARRYL COTTON (hereafter “Cotton” or “Cross-

Complainant”), has filed a Cross-Complaint in the instant action, naming Rebecca Berry as a Cross-

Defendant. Mr. Cotton alleges six causes of action against Berry: the First Cause of Action for Quiet

Title; the Second Cause of Action for Slander of Title; the Eighth Cause of Action for Breach of the

{ Covenant of Good Faith and Fair Dealing; the Ninth Cause of Action for Trespass; the Tenth Cause of

Action for Conspiracy; and the Eleventh Cause of Action for Declaratory and Injunctive Relief.

Most of the facts alleged in the Cross-Complaint arise out of or relate to a dispute concerning an
agreement for the purchase and sale of property between Plaintiff and Cross-Defendant, LARRY
GERACI (hereafter “Geraci”), and Defendant and Cross-Complainant, Cotton. Berry was not a party

to the agreement and no one has alleged otherwise. Berry demurs each of the six claims asserted

against her upon the following grounds':

1. The first cause of action for quiet title does not state a cause of action against Cross-

Defendant Berry because an action to quiet title must be verified. (Code Civ. Proc., § 761.020.) The

{ Cross-Complaint’s allegations comprising the first cause of action are not verified.

2. The first cause of action for quiet title does not state a cause of action against Cross-
Defendant Berry because it fails to allege that she took actions which created a legally adverse interest
in the subject property. The Cross-Complaint alleges that Berry signed a CUP application stating she
was the property owner; however, there is no allegation (énd there can be no allegation) that the CUP
application was recorded or otherwise created a lien against or cloud on title to the property so as to
create a legally adverse interest. .

3. The second cause of action for slander of title does not state a cause of action because it
is based on allegations of wrongful aéts that are privileged as a matter of law. The elements of a
slander of title cause of action are: (1) a publication; (2) which is without privilege or justification;
(3) which is false; and (4) which causes direct and immediate peéuniary loss. (Alpha and Omega

Development, LP v. Whillock Contracting, Inc. (2011) 200 Cal.App.4th 656, 664.) The wrongful acts
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alleged in support of his claim are the filing of the instant Complaint and the attendant filing and
recording of a Lis Pendens; however, the filing of a Complaint and the ﬁliﬁg and recording of a Lis
Pendens are each absolutely privileged pursuant to California Civil Code section 47, subdivision (b)
and subdivision (b)(4) respectively. Moreover, Cross-Defendant Berry did not file the instant
Complaint or the accompanying Lis Pendens, both of which were filed by the sole plaintiff, Larry
Geraci. Cotton also alleges that Berry submitted a CUP application to the City stating she was an
owner of the property, but there is no allegation that such action impacted the vendibility or saleability
of the property or has caused any pecuniary loss.

4. The eighth cause of action for breach of the implied covenant of good faith and fair
dealing does not state a cause of action because Cross-Complainant fails to allege he entered into a
contract with Berry upon which a breach of the covenant of good faith and fair dealing could rest. The
first element of a breach of the covenant of good faith and fair dealing claim is the existence of a
contract between the parties. Cross-Complainant’s allegation admitting that he never had any contract
or agreement of any kind with Cross-Defendant Berry is fatal to this claim.

5. The ninth cause of action for trespass does not state a cause of action against because it
fails to allege that erss-Defendant Berry intentionally or negligently entered Cross-Complainant’s
property. A tréspass claim requires that the person intentionally or negligently enter onto the real
property. (CACI 2000.) Cross-Complainant has failed to allege that Berry either intentionally or
negligently entered updn land owned by him. Rather, Cross-Complainant alleges only that “Larry
Geraci or an agent under his direction entered onto his real property.”

6. The tenth cause of actioﬁ for civil conspiracy fails to state a cause of action because
there is no such cause of action in California. (Moran v. Endres (2006) 135 Cal.App.4th 952, 954.)
Rather, conspiracy is “‘a legal doctrine that imposes liability on persons who, although not actually
committing a tort themselves, share with the immediate tortfeasors a common plan or design in its
preparation.” ... ‘A conspiracy cannot be alleged as a tort separate from the underlying wrong it is
organized to achieve.” (Citation.)” (Id. at 954-955.) |

7. The eleventh cause of action for an injunction fails to state a cause of action because
there is no such cause of action in California. “Injunctive relief is a remedy and not, in itself, a cause of
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action, and a cause of action must exist before injunctive relief mayvbe granted. (Citation.)” (Shell Oil
Co. v. Richter (1942) 52 Cal.App.2d 164, 168; see also County of Del Norte v. City of Crescent City
(1999) 71 Cal.App.4th 965, 973 (a permanent injunction is attendant to an underlying cause of action).)
IL.

" RELEVANT FACTUAL ALLEGATIONS

The relevant factual allegations against Berry are found in the Cross-Complaint, as follows:

42. -~ On March 16, 2017, having grown increasingly tired of Geraci’s failures
to respond to his requests for substantive updates on the Critical Zoning issue, Cotton
reached out directly to the Development Project Manager for the City of San Diego that
is responsible for CUP applications. Cotton discovered from the Development Project
Man6ager that a CUP application had been submitted on his Property on October 31,
2016.

(@) Cotton specifically recalled that day, October 31, 2016, as it was
the day that Geraci had asked Cotton to execute an Ownership Disclosure Statement
reflecting that Cotton had leased the Property to an individual named Rebecca Berry. ...

43, Geraci told Cotton that Rebecca Berry is very familiar with medical
marijuana operations, is a trusted employee and is involved in his other medical
marijuana dispensaries.

50.  Later that day, the Development Project Manager emailed Cotton stating
that she could not withdraw the CUP application on Cotton’s Property as he requested
because Rebecca Berry is the “financial responsible party” on the CUP application and
not Cotton.

54.  On April 28, 3017, Cotton emailed and provided Geraci and Rebecca
Berry with drafts of his Answer to Plaintiff’s Complaint and his Cross-Complaint.
Cotton noted that notwithstanding Geraci’s unethical behavior that led to this needless
dispute and the overwhelming evidence making clear Geraci’s culpability, that he would
like to resolve the dispute as quickly and fairly as possible.

55.  Neither Geraci or Berry replied to Cotton’s request to settle the dispute.

59.  This [first] cause of action (Quiet Title) is directed ‘against plaintiff Larry
Geraci and Cross defendant Rebecca Berry.

61. Based on the allegation contained in Geraci’s Complaint and the Lis
Pendens filed by Geraci on the Property, Geraci has made a claim for title to the
Property adverse to Cotton. Further, Ms. Berry has filed a CUP application claiming to
be the sole owner of the Property.

62.  Cotton is entitled to an order barring and forever estopping Geraci and
Berry from having or claiming any right or title to the Property.

64.  This [second] cause of action (slander of title) is against plaintiff Larry
Geraci and cross defendant Rebecca Berry.

65.  Geraci and Berry disparaged Cotton’s exclusive valid title by and through
the preparing, posting, publishing, and recording of the documents previously described
herein, including, but not limited to, the instant Complaint, the Lis Pendens filed on the
Property and the CUP application.
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67. As a direct and proximate result of Geraci and Berry’s conduct in
publishing these documents, Cotton’s title to the Property has been disparaged and
slandered, and there is a cloud on Cotton’s title, and Cotton has suffered and continues
to suffer damages, including, but not limited to, lost future profits, in an amount to be
proved at trial, but in an amount of no less than $2,000,000.

69. (a) By fortuitous happenstance, the Property qualifies to apply for a
CUP, which represents a significant windfall for Cotton and has the potential to be a
life-changing opportunity for him. Unfortunately, Geraci and Berry have sought to first
fraudulently deprive Cotton of the benefits that the bargained for and to which Geraci
agreed to on November 229, 2016, and, Geraci continues to harm Cotton by proceeding
with this action when he absolutely knows that the evidence is unequivocal and he will
not prevail if this action is seen through.

69. (b)  Geraci’s continuation of this action causes ever increasing
damage to Cotton on a daily basis because, simply put, he is indescribably tormented
emotionally and physically as he sees a once in a lifetime opportunity, that could put
him in a potion to provide for his loved ones and support him into retirement, being
destroyed by Geraci and Berry’s greed and malicious behavior.

120. This cause of action (Trespass) is directed against Plaintiff Larry Geraci
and cross defendant Rebecca Berry.

122.  Geraci, or an agent acting on his behalf, illegally entered the subject
Property on or about March 27, 2017, and posted two NOTICES OF APPLICATION on
the Property. :

126. (b)  The posting give the appearance that Ms. Berry is the only owner
of the CUP application for the Property, thereby damaging Mr. Cotton’s interest in the
CUP application.

129.  This cause of action (conspiracy) is directed against plaintiff Larry Geraci
and cross defendant Rebecca Berry.

() The Owhership Disclosure Statement is also executed by Berry
and denotes Berry is the “Tenant/Lessee.” Further, Berry filed a separate document with
the City claiming she is the “Owner” of the Property. ’

130. Geraci represented to Cotton that Berry could be trusted, is a trusted
employee, and is familiar with the medical marijuana industry.

132. Upbn information and belief, Berry submitted the CUP application in her
name on behalf of Geraci because Geraci has been a named defendant in numerous

-lawsuits brought by the City of San Diego against him for the operation and

management of unlicensed, unlawful and illegal marijuana dispensaries. These lawsuits
would ruin Geraci’s ability to obtain a CUP himself.

133.  Berry knew that she was filing a-document with the City of San Diego
that contained false statements, specifically that she was a lessee of the Property and
owner of the property.

134. Berry, at Geraci’s instruction or her own desire, submitted the CUP
application as Geraci’s agent and thereby participated in Geraci’s scheme to deprive
Cotton of his Property and his ownership interest in the CUP application.
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135. Cotton has suffered and continues to suffer damages because of Geraci
and Berrys’ (sic) actions in an amount to be determined at trial, but which is no less than
$2,000,000.

137. This cause of action (Injunctive Relief) is directed against plaintiff Larry
Geraci and cross defendant Rebecca Berry.

139.  Geraci and Betry have continued to act as owners or parties of interest in
the Property, even though both parties know they have no interest in the Property.

II. LEGAL STANDARD ON DEMURRER

When a complaint, or ahy cause of action in a complaint, fails to state facts sufficient to
constitute a cause of action, the court may grant a demﬁrrer. (Code Civ. Proc., § 430.30.) The court
considers the allegations on the‘ face of the complaint and any matter of which it must or may take
judicial notice under the Code of Civil Procedure section 430.30(a). (Groves v. Peterson (2002) 100
Cal.App.4th 659; Code Civ. Proc., § 430.30(a).) In reviewing the sufficiency of a complaint against a
demurrer, the court treats the demurrer as admitting all material facts properly pleaded. (Blank v.
Kirwan (1985) 39 Cal.3d 311, 318 (citing to Serrdno v. Priest (1971) 5 Cal.3d 584, 591); Adelman v.
Associated Ins. Co. (2001) 90 Cal.App.4th 352, 359.) However, contentions, deductions, or
conclusions of fact or law are insufficient to constitute a cause of action. (/d.)

The court may grant a demurrer with or without leave to amend when it'is' obvious from the
facts alleged that the plaintiffs could not state a cause of action. (See Hillman v. Hillman Land Co.
(1947) 81 Cal.App.2d 174, 181; see generally Carney v. Simmonds (1957) 49 Cal.2d 84, 97; see Smiley
V. Citibahk (1995) 11 Cal.4th 138, 164; Code Civ. Proc., § 430.30 (j).) The party seeking leave to
amend their pleading bears the burden of establishing that there is a reasonable possibility that the
defect can be cured by amendment. (See Blank v. Kirwan, supra, 39 Cal.3d at 318; Gould v. Maryland
Sound Industries (1995) 31 Cal. App.4th 1137, 1153.)

IV. LEGAL ARGUMENT

A. The First Cause of Action for Quiet Title Fails to State a Cause of Action Because
the Allegations are Not Verified

Quiet title actions must be verified. (.Code Civ. Proc., § 761.020 [stating in part: “The
complaint shall be verified . . ..”].) The Cross-Complaint is not verified. As Cross-Complainant has

not filed a verification under penalty of perjury of the allegations in the first cause of action for quiet
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title that claim is subject to demurrer. This defect is usually curable by amendment. (See Natkin v.

California Unemployment Insurance Appeals Board (2013) 219 Cal.App.4th 997.)

B. The First Cause of Action for Quiet Title Fails td State a Cause of Action Because
the Cross-Complaint Fails to Allege any Act by Cross-Defendant Berry which
Created an Adverse Claim Against Title

The basic procedures, parties, and pleading requirements for quiet title actions are found in
Code of Civil Procedure sections 760.010 to 764.080. The purpose of a quiet title action is to establish
title against adverse claims to real property or any interest in the property. (Code Civ.. Prdc.,
§ 760.020.) In other words, a quiet title action under Code of Civil Procedure section 760.010 is used
to remove any adverse claim against title to real property. It is brought against persons having adverse
claims to plaintiff’s title, including all persons unknown, claiming any legal or equitable right, title,
estate, lien, easement, or interest in the property described in the complaint adverse to plaintiff’s title,
claims or rights, or any cloud on plaintiff’s title, claims or rights thereto.

The quiet title claim against Cross-Defendant Berry rests entirely on the allegation that Berry

{| has filed a Conditional Use Permit or CUP application claiming to be the sole owner of the Property.

(Cross-Complaint, § 61.) Ms. Berry’s the written statement in a CUP application claiming that she is
the sole owner of the property is not sufficient to create an adverse claim against title for purposes of a
quiet title claim. | |

A cloud on title is any potential outstanding claim on a piece of real property that could put the
existing title into question and possibly invalidate complete ownership. Berry has not recorded any
deed or lien or any other document which would affect title. As noted above, the Cross-Complaint
merely alleges that Berry filed a Conditional Use Permit or CUP application claiming to be the sole
owner of the Property. (/d.) Certainly the application for the CUP, which is not a recorded document,
does not call into question proper title. This allegation does not support a quiet title claim against Berry
any more than if it was alleged she wrote a letter to someone claiming ownership or stood on a street
corner shouting that she owned the property.
/11
111/
/11
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C. The Second Cause of Action for Slander of Title Fails to State a Cause of Action
Because: (1) as to the Complaint and Lis Pendens, the Complained of Conduct Is
‘Privileged; (2) as to the CUP Application it was not Foreseeable that such
Application Would, or Did, Have an Adverse Effect on Vendibility of the Property;
and (3) Cross-Complainant has Failed to Plead Pecuniary Loss

1. Filing of the Complaint and Lis Pendens is Privileged Conduct

Slander of title is an unprivileged or malicious publication of a false statement that disparages
plaintiff’s title to real property and causes pecuniary loss.. (Gudger v. Manton, (1943) 21 Cal.2d 537,
disapproved on other grounds in Albertson v. Raboff, (1956) 46 Cal.2d 375; Stalberg v. Western Title

VIns. Col., (1994) 27 Cal.App.4th 925, 929.) A statement is disparaging to the title if it is reasonably

understood to cast doubt upon the existence orvextent of another’s interest in land. (Gudger, supra,
21 Cal.2d at 542-543.) The gravamen of a cause of action for slander of title is the reasonably
foreseeable effect on prospective purchasers or lessees, not the strictly legal effect on the title of a
recorded instrument. (Seeley v. Seymour, (1987) 190 Cal.App.3d 844, 859.) Slander of title invades an
interest in the vendibility of the property by reducing the value of property, making the property more
difficult to sell or lease, or otherwise producing economic loss. Harm to personal reputation is not
protected by slander of title. (Truck Exch. v. Bennett, (1997) 53 Cal.App.4th 75, 90.)

The slander of title claim against Cross-Defendant Berry rests entirely on the allegation that
Berry disparaged Cotton’s exclusive valid title by and through the preparing, posting, publishing, and

recording of the documents previously described herein, including, but not limited to, the instant

|| Complaint, the Lis Pendens filed on the Property, and the CUP application. (Cross-Complaint, §65.)

This cause of action fails because it is‘ based on allegations of wrongful acts that are privileged as a
matter of law or do not disparage title as a matter of law.

As an initial matter it should be noted that the allegations that Berry filed a Complaint and filed
and recorded a Lis Pendens are false from the face of those documents, which are in the court file and
of which the Court has been requested to take judicial notice. Berry is not a party to the Complaint.
The sole plaintiff is Larry Geraci. Gcraci filed the Complaint and had thé Lis Pendens filed and
recorded. On its face, that Complaint asserts a claim by Geraci, not Berry, alleging that Cotton has
breached a written agreement to sell the ‘subject property to Geraci, and a copy of the written agreement

is attached to Geraci’s Complaint. Berry is not mentioned in the Complaint or in the attached written
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agreement. Simply put, Berry is‘ not a party to the underlying Complaint and, therefore, those actions
could not be a basis for a claim against Cross-Defendant Berry.

In addition, even if Berry had filed the Complaint and Lis Pendens, doing so would be
absolutely privileged pursuant to California Civil Code section 47(b), the so-called litigation privilege.
As the California Supreme Court noted in Albertson v. Raboff, (1956) 46 Cal.2d 375, “It is our opinion

that the privilege applies to any publication, such as the recordation of a notice of lis pendens, that is

|| required, e. g., Code Civ. Proc. § 749, or permitted, e. g., Code Civ. Proc. § 409, by law in the course of

a judicial proceeding to achieve the objects of the litigation, even though the publication is made
outside the courtroom and no function of the court or its officers is involved.”

The holding in Albertsorn has been limited or “partially abrogated” by a 1992 amendment to
Civil Code section 47. (Park 100 Investment Group II, LLC v. Ryan (2009) 180 Cal.App.4th 795, 813,
fn. 5.) That amendment added the provision currently set forth at Civil Code section 47(b)(4), which
states: “A recorded lis pendens is not a privileged publication unless it identifies an action previously filed with

a court of competent jurisdiction which affects the title or right of possession of real property, as authorized or

| required by law.”  Thus, “the litigation privilege...applies if the lis pendens (1) identifies an action ‘previously

filed’ in a court of coinpetent jurisdiction that (2) affects title or right to possession of real property.” (Citations.)
(La Jolla Group Il et al. v. Bruce, (2012) 211 Cal.App.4th 461, 473.)

Nevertheless, here, the Lis Pendens does provide a legal description identifying the real property and
expressly identifying Geraci’s previously filed Complaint by case number and by cause of action. The
Complaint asserts claims for breach of contract, breach of the implied covenant of good faith and fair dealing,
specific performance, and declaratory relief, which claims all arise under and relate to a written purchase and
sale agreement between Geraci and Cotton concerning the sﬁbject property, a copy of which is attached to the
Complaint. On its face the Complaint is clearly an action that affects title and/or possession to the real property
in question. Thus, the statutory conditions for application of the privilege to a récorded lis pendens, as set forth
in Civil Code section 47(b)(4), have been satisfied in this case. It follows that the privilege of Civil Code
section 47(b) applies to the subject Lis Péndens, thereby precluding liability for slander of title based on the

filing of the Complaint and/or the filing and recording of the Lis Pendens.
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2. The Cross-Complaint is Devoid of Allegations that the Application for CUP |
Affected the Vendibility of the Property

As to the alleged CUP application in which Berry claims to be sole owner of the property, that
document is not recorded, has no effect on title to the property, and cannot itself support a slander of
title claim as it does not have any foreseeable effect on third parties as related to the vendibility of the
subject Property and therefor did not cause any pecuniary damage. Absent Cross-Complainant
pleading facts to demonstrate the effect the CUP application had or potentially had as to the vendibility
of the subject property, the demurrer should be sustained.

3. Cross-Complainant has Failed to Plead Facts Showing Pecuniary Loss, and
that Such Loss was Caused by any act of Cross-Defendant Berry

The damages in an action for slander of title are the loss caused by the impairment of
vendibility and the cost of clearing title. (Davis v. Wood, (1943) 61 Cal.App.2d 788, 798.)

The allegations in the Cross-Complaint related to damages from slander of title state only that:
“As a direct and proximate result of Geraci and Berry’s conduct in publishing these documents,
Cotton’s title to the Property has been disparaged and slandered, and there is a cloud on Cotton’s title,
and Cotton has suffered and continues to suffer damages, including, but not limited to, lost future
profits, in an amount to be proved>at trial, but in an amount of no less than $2,000,000.” [Cross-
Complaint § 67] Nowhere does Cross-Complainant allege that due to the actions of Berry the property
has become unsaleable or that vendibility has decreased or how it is even possible that the Application
for a CUP could or would have such an effect on the subject property and caused damage.

Inasmuch as these deficiencies cannot be cured, the demurrer to this cause of action should be
sustained without leave to amend absent an offer of proof from Cross-Complainant on how a good faith
amendment is possible. |

D. The Eighth Cause of Action for Breach of the Implied Covenant of Good Faith and

Fair Dealing Does Not State a Cause of Action Because Cross-Complainant Admits
He has Never Entered into a Contract with Cross-Defendant Berry

“The implied covenant of good faith and fair dealing rests upon the existence of some specific
contractual obligation. ‘The covenant of good faith is read into contracts in order to protect the express

covenants or promises of the contract, not to protect some general public policy interest not direct tied
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to the contract’s purpose.” . . . ‘In essence, the covenant is implied as a supplement to the express

contractual covenants, to prevent a contracting party from engaging in conduct which (while not

technically transgressing the express covenants) frustrates the other party’s rights to the benefits of the
contract.”” (Racine v. Laramie, -Ltd. v. Department of Parks & Recreation (1992) 11 Cal.App.4th 1026,
1031-1032.) |

It is self-evident that there must be a contract in order to have a breach of the covenant of good
faith and fair dealing implied in that contract. Indeed, it is the first element of the cause of action. (See
CACI 325.) Although this cause of action is directed against both Geraci and Berry (Cross-Complaint,
9 114), Cross-Complainant admits that “Cotton has never met or directly entered into any type of
agreement with Rebecca Berry. Insofar as she is involved with Cotton, she has always been an agent of
Geraci and has been effectuating his plans, either in concert with him or at his direction.” (See Cross-
Complaint, 4 44; see also Cross-Complaint, 4 131, where Cross-Complainant admits that “Cotton has
never met or entered into a direct agreement with Berry....”)

Having admitted that he never entered into a contract with Berry, Cross-Complainant’s cause of
action against Berry for breach of the covenant of good faith and fair dealing implied in this non-
existent contract should be sustained. Because on demurrer a court may take judicial notice of
inconsistent statements by a party in a prior pleading, the demurrer to this cause of action should be
sustained without leave to amend because the only way to save this cause of action as to Cross-
Defendant Berry would be for Cross-Complainant to allege that, in direct conflict with the instant
pleading, he had contracted with her. (Del E. Webb Corp. v. Structural Materials Co. (1981) ‘
123 Cal.App.3d 593, 604; Larson v. UHS of Rancho Springs, Inc. (2014) 230 Cal.App.4th 336, 344.)

E. The Ninth Cause of Action for Trespass Does Not State a Cause of Action Because
Cross-Complainant has Not Alleged That Cross-Defendant Berry Entered His

Property

“As a general rule, landowners and tenants have a right to exclude persons from trespassing on

private property; the right to exclude persons is a fundamental aspect of private property ownership.”

(Allred v. Harris (1993) 14 Cal.App.4th 1386, 1390 .) “Trespass may be ‘“by personal intrusion of the

wrongdoer or by his failure to leave; by throwing or placing something on the land; or by causing the

entry of some other person.” (Martih Marietta 'Corp. v. Insurance Co. of North America (1995)
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| 40 Cal. App.4th 1113, 1132.)

The second element required to establish a trespass is that the defendant intentionally or

negligently entered someone’s property. (See CACI 2000.) Here, the Cross-Complaint alleges that

 “Geraci, or an agent acting on his behalf, illegally entered the subject Property on or about March 27,

2017, and posted two NOTICES OF APPLICATION on the Property.” (Cross-Complaint, 9 122.)
Cross-Complainant has failed to allege that Cross-Defendant Berry either intentionally or negligently
entered upon land owned by him. As such, Berry’s demurrer to this cause of action should be
sustained.

F. The Tenth Cause of Action for Conspiracy Does Not State a Cause of Action
‘Because as a Matter of Law There is No Separate Cause of Action for Conspiracy

The Tenth Cause of Action for civil conspiracy fails as a matter of law because there is no such
cause of action. (Moran v. Endres, supra, 135 Cal. App.4th at 954.) Rather, conspiracy is “ ‘a legal
doctrine that imposes liability on persons who, although not actually committing a tort themselves,

share with the immediate tortfeasors a common plan or design in its preparation.” ... ‘A conspiracy

‘cannot be alleged as a tort separate from the underlying wrong it is organized to achieve.’ (Citation.)”

(Id. at 954-955.) Inasmuch as civil conspiracy is not a separate cause of action, Berry’s demurrer to

this “cause of action” should be sustained without leave to amend.

G. The Eleventh Cause of Action for Injunctive Relief Does Not State a Cause of
Action Because as a Matter of Law Injunctive Relief is a Remedy, Not a Basis for
Imposition of Liability '

A cause of action for an injunction is not cognizable as a matter of law. “Injunctive relief is a

remedy and not, in itself, a cause of action, and a cause of action must exist before injunctive relief may

be granted. (Citation.)” (Shell Oil Co. v. Richter, supra, 52 Cal.App.2d at 168; see also County of Del

Norte v. City of Crescent City, supra, ‘71\Cal.App.4th at 973 (a permanent injunction is attendant to an
underlying cause of action).) Inasmuch as injunctive relief is not a separate cause of action, Berry’s
demurrer to this “cause of action” should be sustained without leave to amend.

V. LEAVE TO AMEND

The court may grant a demurrer with or without leave to amend, and the burden is on the party

|| seeking leave to amend their pleading to establish that the pleading is capable of amendment. (See
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10| without leave to-amend, unless Cross-Complainant makes an offer of proof that he can in.good faith |

| Hitlmarv. Hillman Land Co., supra, 81 Cal App:2d at 181; seo gencrally Carney v. Simmonds, supra,
2 1149 Cal.2d at 97; see Smiley v. Citibank; supra; 11 Cal 4th at 164; see Blank v, Kirwan, supra; 39 Cal.3d |

4 Cal. Rules of Court; rule 3.1320(2)) A plaintiff does not meet its burden unless it advises the trial

61 Przntmg & Publzshzng Co. (2002) 100 Cal, App: Athi 736, 749.)

9 || infirmities ‘with these causes of action. As fothe other causes of action; they should be-sustained |

14 || canses of action.
| amend to give: Cross-Comiplainant the opportunity to verify the-allegations of the First Cause of Action.

| sustairied without leave to amend as the deficiencies cannot be cured.

fﬁmadev as ,Berry. never. entcrcd the proPerty\ and. pqsted, the Not_zce_s, of _Apphcail_on which .Cross~ |
3. || Defendant presently alleges was done on March 27, 2017, by “Geraci, or an agent acting on his behalf.” |

|| Dated: June 9, 2017 ! -mes‘ &BRITTON,

. Gould v. Maryland Sound Indistries, supra, 31 Cal.AppAth at 1153; Code Civ. Proc., § 430.30;

“of new i:nfémnaﬁ@n: that ‘would ‘contribute to & meaningful amendment. (See ¢.g Ross v. Creel |

Court should grant thie motion without leaveto amend as to eachof the causes of action for |

:ébﬁspifaéy, njunctive relief, and slande:r of title as. Cross-Complainant catinot amend- 1o remedy the |

¢ remaining claims.
For thie foregoing reasons the Court should sustain the demusrers to each of thie afore-mentioned |

The: desrrer to' the: First Canse of Aetion for Quiet Title should be sustained with leave to |

The demuirers to the Second, Eighth, Tenth and Eleventh causes of action 'should each be

The d?emurrémofﬁie Nmth Catise of Aéﬁ@ﬁfféfj’r’Tre’s"pa‘és should also be sustained without leave |

Scott H. 1‘ éaf.hacrc

Attorneys for Cross-Defendant.
RT"’B]ZCCA BERRY
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FERRIS & BRITTON

| A Professional Corporation

Michael R. Weinstein (SBN 106464)
Scott H. Toothacre (SBN 146530)
501 West Broadway, Suite 1450
San Diego, California 92101

{1 Telephone: (619) 233-3131

Fax: (619) 232-9316
mweinstein@ferrisbritton.com
stoothacre@ferrisbritton.com

Attorneys for Cross-Defendant
REBECCA BERRY

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN DIEGO, CENTRAL DIVISION
LARRY GERACI, an individual, Case No. 37-2017-00010073-CU-BC-CTL

Plaintiff, Judge: Hon. Joel R. Wohlfeil
Dept.: C-73

V.
REQUEST FOR JUDICIAL NOTICE IN
DARRYL COTTON, an individual; and SUPPORT OF CROSS-DEFENDANT
DOES 1 through 10, inclusive, , REBECCA BERRY’S DEMURRER TO
PLAINTIFF’S CROSS-COMPLAINT

Defendants. ,
- [IMAGED FILE]
DARRYL COTTON, an individual, Hearing Date: July 14, 2017
' _ Hearing Time: 9:00 a.m.
Cross-Complainant,
Filed: March 21, 2017
V. Trial Date: Not Yet Set

LARRY GERACI, an individual, REBECCA
BERRY, an individual, and DOES 1
THROUGH 10, INCLUSIVE,

Cross-Defendants.

TO EACH PARTY AND TO THE ATTORNEY OF THE RECORD FOR EACH PARTY:
Cross-Defendant, REBECCA BERRY, hereby requests that this Court take judicial notice of the
following documents pursuant to Evidence Code sections 452 and 453 in support of her demurrer to
Plaintiff’s Cross-Complaint: |
111
111
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Plaintiff’s Complaint for: 1) Breach of Contract; 2) Bieuch of the Covenant of Good |
Fa1thandFaerealmg3) Specific Performance; and 4) Declaratory Relief, filed o6n March 21, 2017.

Exhibit 2~ Notice of Lis Pendens; recorded on Marehi 22; 2017.

|Dated: June 9, 2017 FERRIS & BRITTON,
R A Professional Corpotation

Defendant.

REQUEST FOR JUDY
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{" Michael R. Weinstein (SBN 106464)

Attorneys for Plaintiff
{|LARRY GERACI
SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN DIEGO, CENTRAL DIVISION
LARRY GERACI, an individual, Case No. 37-2017-00010073-CU-BC-CTL
Plaintiff, PLAINTIFF’S COMPLAINT FOR:
\A . 1. BREACH OF CONTRACT;
2. BREACH OF THE COVENANT OF
DARRYL COTTON, an individual; and GOOD FAITH AND FAIR
DOES 1 through 10, inclusive, | DEALING;
3. SPECIFIC PERFORMANCE; and
Defendants. 4. DECLARATORY RELIEF.

ELECTRORICALLY FILED
Superior Sourt of Califomia,
County of San Diegao

03212047 =t 10:11.00 S
Clerk of the Superior Gourt
By Carla Brennan,Deputy Clerk

FERRIS & BRITTON
A Professional Corporation

Scott H. Toothacre (SBN 146530)
501 West Broadway, Suite 1450
San Diego, California 92101
Telephone: (619) 233-3131
Fax: (619) 232-9316
mweinstein@ferrisbritton.com
stoothacre@ferrisbritton.com

Plaintiff, LARRY GERACI, alleges as follows:
| 1. Plaintiff, LARRY GERACI (“GERACI”), is, and at all times mentioned was, an|

individual residing within the County of San Diego, State of California.

2. Defendant, DARRYL COTTON (“COTTON™), is, and at all times mentioned was, an
individual residing within the County of San Diego, State of California. |

3. The real estate purchase and sale agreement entered into between Plaintiff GERACI and
Defendant COTTON that is the subject of this action was entered into in San Diego County, California,
and kconcems real property located at 6176 Federal Blvd., City of San Diego, San Diego County,
California (the “PROPERTY™). |

4. Currently, and at all times since approximately 1998, Defendant COTTON owned the
PROPERTY.

5. Plaintiff GERACI does not know the true names or capacities of the defendants sued

herein as DOES 1 through 20 and therefore sue such defendants by their fictitious names. Plaintiff is

1
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[ informed and believe and based thereon allege that each of the fictitiously-named defendants is in some

Lo - -V - P )

1{$300,000.00 on the CUP process, all in reliance on the written agreement for the purchase and sale (()fj

way and manner responsible for the wrongful acts and occurrences herein alleged, and that damages as
herein alleged were proximately caused by their conduct. Plaintiff will seek leave of Court to amend
this complaint to state the true names and/or capacities of such fictitiously-named defendants when the
same are ascertained. |

6. Plaintiff alleges on information and belief that at all times mentioned herein, each and
every defendant was the agent, employee, joint venture, partner, principal, predecessor, or successor in
interest and/or the alter ego of each of the remaining defendants, and in doing the acts herein alleged,
were acting, whether individually or through their duly authorized agents and/or representatives, within
the scope and course of said agencies, service, employment, joint ventures, partnerships, corporate
structures and/or associations, whether actual or ostensible, with the express and/or implied knowledge,
permission, and consent of the remaining defendants, and each of them, and that said defendants
ratified and approved the acts of all of the other defendants.

GENERAL ALLEGATIONS

7. On November 2, 2016, Plaintiff GERACI and Defendant COTTON entered into a
written agreement for the purchase and sale of the PROPERTY on the terms and conditions stated
therein. A true and correct copy of said written agreement is attached hereto as Exhibit A.

8. On or about November 2, 2016, GERACI paid to COTTON $10,000.00 good faith
earnest money to be applied to the sales price of $800,000.00 and to remain in effect until the license,
known as a Conditional Use Permit or CUP is approved, all in accordance with the terms and
conditions of the written agreement.

9. Based ﬁpon and in reliance on the written agreement, Plaintiff GERACI has engaged
and continues to engage in efforts to obtain a CUP for a medical marijuana dispensary at the
PROPERTY, as contemplated by the parties and their written agreement. The CUP process is a long,
time-consuming process, which can take many months if not years to navigate. Plaintiff GERACI’s
efforts include, but have not been limited to, hiring a conéultant to coordinate the CUP efforts as well as

hiring an architect. Plaintiff GERACI estimates he has incurred expenses to date of more than

2
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the PROPERTY to him by Defendant COTTON.
FIRST CAUSE OF ACTION
(For Breach of Contract against Defendant COTTON and DOES 1-5)

10.  Plaintiffs re-allege and incorporate herein by reference the allegations contained in
paragraphs 1 through 9 above.

11.  Defendant COTTON has anticipatorily breached the contract by stating that he will not
perform the written agreement according to its terms. Among other things, COTTON has stated that,
contrary to the written terms, the parties agreed to a down payment or earnest money in the amount of
$50,000.00 and that he will not perform unless GERACI makes a further down payment. COTTON
has also stated that, contrary to the written terms, he is entitled to a 10% ownership interest in the
PROPERTY and that he will not perform unless GERACI transfers to him a 10% ownership interest.
COTTON has also threatened to contact the City of San Diego to sabotage the CUP process by
withdrawing his acknowledgment that GERACI has a right to possession or control of the PROPERTY
if GERACI will not accede to his additional terms and conditions and, on March 21, 2017, COTTON
made good on his threat when he contacted the City of San Diego and attempted to withdraw the CUP
application. |

12.  As result of Defendant COTTON’s anticipatory breach, Plaintiff GERACI will suffer
damages in an amount according to proof or, alternatively, for return of all sums expended by GERACI
in reliance on the agreement, including but not limited to the estimated $300,000.00 or more expended
to date on the CUP process for the PROPERTY.

- SECOND CAUSE OF ACTION
(For Breach of the Implied Covenant of Good Faith and Fair Dealing
against Defendant COTTON and DOES 1-5)

13.  Plaintiffs re-allege and incorporate herein by reference the allegations contained in
paragraphs 1 through 12 above.

14.  Each contract has implied in it a covenant of good faith and fair dealing that neither
party will undertake actions that, even if not a material breach, will deprive the other of the benefits of

the agreement. By having threatened to contact the City of San Diego to sabotage the CUP process'bi

3
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withdrawing his acknowledgment that Plaintiff GERACI has a right to possession or control of the

PROPERTY if GERACI will not accede to his additional terms and conditions, Defendant COTTON

{| has breached the implied covenant of good faith and fair dealing.

15.  Asresult of Defendant COTTON’s breach of the implied covenant of good faith and fair

dealing, Plaintiff GERACI will suffer damages in an amount according to proof or, alternatively, for

| return of all sums expended by GERACI in reliance on the agreement, including but not limited to the

estimated $300,000.00 or more expended to date on the CUP process for the PROPERTY.
THIRD CAUSE OF ACTION
(For Specific Performance against Defendants COTTON and DOES 1-5)

16.  Plaintiffs re-allege and incorporate herein by reference the allegations contained in
paragraphs 1 through 15 above.
* 17.  The aforementioned written agreement for the sale of the PROPERTY is a valid and
binding contract between Plaintiff GERACI and Defendant COTTON.
18.  The aforementioned written agreement for the sale of the PROPERTY states the terms
and conditions of the agreement with sufficient fullneés and clarity so that the agreement is susceptible

to specific performance.

19.  The aforementioned written agreement for the purchase and sale of the PROPERTY is a
writing that satisfies the statute of frauds.

20.  The aforementioned written agreement for the purchase and sale of the PROPERTY is
fair and equitable and is supported by adequate consideration. |

21.  Plaintiff GERACI has duly performed all of his obligations for which performance has
been required to date under the agreemént. GERACI is ready and willing to perform his remaining
obligations under the agreement, namely: a) to continue with his good faith efforts td obtain a CUP for
a medical marijuana dispensary; and b) if he obtains CUP approval for a medical marijuana dispensary
thus satisfying that condition precedent, then to pay the remaining $790,000.00 balance of the purchase
price.

22.  Defendant COTTON is able to specifically perform his obligations under the contract,

namely: a) to not enter into any other contracts to sell or otherwise encumber the PROPERTY; and7b) if

4
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Plaintiff GERACI obtains CUP approval for a medical marijuana dispensary thus satisfying that
condition precedent, then to deliver title to the PROPERTY to GERACI or his assignee in exchange for

receipt of payment from GERACI or assignee of the remaining $790,000.00 balance of the purchase
price.
23.  Plaintiff GERACI has demanded that Defendant COTTON refrain from taking actions

|1 that interfere with GERACI’s attempt to obtain approval of a CUP for a medical marijliana dispensary

and to specifically perform the contract upon satisfaction of the condition that such approval is in fact
obtained.
| 24,  Defendant COTTON has indicated that he has or will interfere with Plaintiff GERACI’s

|| attempt to obtain approval of a CUP for a medical marijuana dispensary and that COTTON does not

intend to satisfy his obligations under the written agreement to deliver title fo the PROPERTY upon
satisfaction of the condition that GERACI obtain approval of a CUP for a medical marijuana
dispensary and tender the remaining balance of the purchase price. _

25.  The aforementioned written agreement for the purchase and sale of the PROPERTY
constitutes a contract for the sale of real property and, thus, Plaintiff GERACI’s lack of a plain, speedy,
and adequate legal remedy is presumed.

26.  Based on the foregoing, Plaintiff GERACI is entitled to an order and judgment thereon
specifically enforcing the written agreement for the purchase and sale of the PROPERTY from
Defendant COTTON to GERACT or his assignee in accordance with its terms and conditions.

FOURTH CAUSE OF ACTION
(For Declaratory Relief against Defendants COTTON and DOES 1-5)

27.  Plaintiffs re-allege and incorporate herein by reference the allegations contained in
paragraphs 1 through 14 above. ,, |

28.  An actual controversy has arisen and now exists between Defendant COTTON, on the

one hand, and Plaintiff GERACI, on the other hand, in that COTTON contends that the written

‘agreement contains terms and condition that conflict with or are in addition to the terms stated in the

written agreement. GERACI disputes those conflicting or additional contract terms.

73
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6. For costs of suit incurred herein; and
ll7171 |
/11
/11 _ | |
) 74

29.  Plaintiff GERACI desires a judicial determination of the terms and conditions of the

thereunder in connection with the purchase and sale of the PROPERTY by COTTON to GERACI or
his assignee. Such a declaration is necessary and appropriate at this time so that each party may
ascertain their rights, duties, and obligations thereunder.

WHEREFORE, Plaintiffs pray for judgment against Defendants as follows:

On the First and Second Causes of Action:

1. For compensatory damages in an amount in excess-of $300,000.00 according to proof at
trial.

On the Third Cause of Action:

2. For specific performance of the written agreement for the purchase and sale of the
PROPERTY according to its terms and conditions; and

3. If specific performance cannot be granted, then damages in an amount in excess of
$300,000.00 according to proof at trial,

On the Fourth Cause of Action:

4, For declaratory relief in the form of a judicial determination of the terms and conditions
of the written agreement and the duties, rights and obligations of each party under the written
agreement,

On all Causes of Action:

5. For temporary and permanent injunctive relief as follows: that Defendants, and each of
them, and each of their respective directors, officers, representatives, agents, employees, attorneys, and
all persons acting in concert with or participating with them, directly or indirectly, be enjoined and
restrained from taking any action that interferes with Plaintiff GERACI’ efforts to obtain approval of a

Conditional Use Permit (CUP) for a medical marijuana dispensary at the PROPERTY;
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7. Forsuchother and further relief as'the Court'may-deem just-and proper.

|Dated: March 21,2017

7
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11/02/2016
Agreement between Larry Geraci.or assignee and Darryl Cotton:

Darryl Cotton has agreed to sell the property located at 6176 Federal Blvd, CA for a sum of $800,000.00
to Larry Geraci or assignee on the approval of a Marijuana Dispensary. (CUP for a dispensary)

Ten Thousand dollars (cash) has been given in good faith earnest money to be applied to the sales price
of $800,000.00 and to remain in effect until license is approved. Darryl Cotton has agreed to not enter
into any other contacts on this property.

/4 ’ ) 2
Lar# Geracl rryl Cotton
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ACKNOWLEDGMENT

A notary public or other officer completing this
certificate verifies only the identity of the individual
who signed the-document to which this certificate is
attached, and not the truthfuiness, accuracy, or |
validity of that document.

State of California .
County of %d(\ bté ), )

NO!M e }’ aﬂﬂa before me, =g§8 ¢4 Nf Lﬂ: H{Z‘Z z B& {
(insert name and title of the officer)

personally appeared i Yav/ 5'5 ‘ &, g!()! \_anAd Lar( V @{ ){M
who proved to me on the basis of satisfactory evidence to be the person{s] whose name(s) is/are

subscribed to the within instrument and acknowledged to me that he/she/they executed the same in
his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

| certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct. ,

; JESSICA NEWELL.
WITNESS my hand and official seal. i ,?;T,';“ ::':,','c# 52,‘,’,?5.,33, £
. : San Diego County 2

My Comm. Expiras Jan 27, 2017
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3. Cross-defendant Rebecca Berry (“Berry”) is, and at all times mentioned was,'

_|lan individual residing within the County of San Diego, California.

4, Cotton, at all times material to this action, was the sole owner of the
commercial property located at 6176 Federal Boulevard in San Diego, California
92114 (the “Property”), the subject of this dispute.

5. Cotton is the President of Inda-Gro, a manufacturer of environmentally

|| sustainable products, primarily induction lighting systems, that help enhance crop

production while conserving energy and water resources.

6. Cotton is the President of 151 Farms, a not-for-profit organization he founded
in that is focused on providing ecologically sustainable cultivation practices for the
food and medical needs of urban communities. _

7. Cotton, at the Property, operates both his Inda-Gro business and his 151
Farms not-for-profit. “

8. Cotton does not know the frue names and capacities of the defendants named
DOES 1 through 10 and, therefore, sues them by fictitious names. Cotton is informed
and believes that DOES 1 through 10 are in some way responsible for the events
described in this Crdss-complaint and are liable to Cotton based on the causes of
action below. Cotton will seek leave to amend this Cross-complaint when the true
names and capacities of these parties have been ascertained.

9. Based on the foregoing, jurisdiction is proper in this Court and venue in San
Diego County, California. |

GENERAL ALLEGATIONS
10. Geraci contacted Cotton in August of 2016 seeking to purchase the

Property from Cotton. Geraci desired to buy the Property because it meets certain

requirements by the City of San Diego (the “City”) that would allow Geraci to apply
for a Conditional Use Permit ("CUP"). If granted, the CUP would permit the operation

of a Medical Marijuana Consumer Cooperative (“MMCC") at the Property.

11. Subsequent to the initial conversation in August between Geraci and
Cotton, over the course of approximately two months, the parties entered into
2
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| intense negotiations regarding the sale of the Property. During this period of time, in

good-faith anticipation of finalizing the sale of the Property, the parties
simultaneously engaged in preliminaryk due diligence and preparation of the CUP
application. ,
12. During the course of the negotiations and preparation of the CUP
application, Geraci represented to Cotton, among other things, the following:
a. That his due diligence uncovered a»critical zoning issue that would

|| prevent the Property from being issued a CUP permit unless he lobbied with the City

to have the issue resolved (the “Critical Zoning Issue”);

b. That he, through his personal and professional relationships, was in a
unique position to lobby and influence key City political figures to (i) have the Critical
Zoning Issue favorably resolved and (ii) have the CUP application approved once
submitted. | |

c. That he was in a position to successfully operate a MMCC because, at
that point in time, he owned and was managing several other marijuana dispensaries
in the San Diego Countly area. ’

d. That as an Enrolled Agent for the IRS, and the owner-manager of Tax
and Financial Center, Inc. (a tax-related business), he was an individual that Cotton
could trust because he operated in a fiduciary capacity on a daily-basis for many
high-net worth individuals and businesses.

13. On November 2, 2016, after months of negotiations, Geraci and Cotton
met at Geraci's office fo negotiate the unsettied terms and finalize their agreement
for the sale of the Property. The parties agreed to over thirty different terms for the
sale of the Property and their intention was to reduce those terms to a writing.

14, The consideration for the purchase of the Property consisted of
monetary and non-monetary components. Under the terms of the agreement
reached, Geraci agreed to provide Cotton, among other things, the following
consideration for the Property: ' '

a. The sum of $800,000; -
;' 82
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b. A 10% equity stake in the MMCC upon the City’s approval of the CUP at
the Property (the “Business”); and

¢. On a monthly basis, 10% of the profits of the Business for the preceding
month or $10,000, whichever was greater.

15. A condition precedent to closing the sale of the Property was the City's
approva!l of the CUP application.

16. Further, Geraci would pay Cotton a non-refundable deposit in the
amount of $50,000 (the "Non-Refundable Deposit’). Geraci was then to submit a
CUP application to the City. If the City granted the application, the sale and transfer
of title to the Property to Geraci would be consummated upon Geraci's payment of
the $750,000 balance. However, if the City rejected the CUP application, thé sale
and transfer of the Property would not proceed and Cotton would be entitled to retain

the $50,000 Non-Refundable Deposit.

17. The transaction was to be effectuated via two agreements; (i) a Real

Estate Purchase Agreement and (ii) a Side Agreement. The Real Estate Purchase

Agreement was to specify the payment of $400,000 from Geraci to Cotton for the
purchase of the Prbperty. |

18. The Side Agreement was to include the additional, remaining $400,000
payment obligation (such that, in aggregate, the monetary components of the Real
Estate Purchase Agreement and the Side Agreement totaled $800,000). The Side
Agreement was also to include various other material terms, vincluding, without
limitation, the 10% equity stake and monthly profit sharing (i.e., 10% of profits or a
minimum monthly payment of $10,000).

19. After the parties finalized consideration for the Property, Geraci
requested of Cotton that he be given time to put together the $50,000 Non-
Refundable Deposit. Geraci alleged that he needed time as he had limited cash and
he would require the cash he did have to immediately fund the costly preparation of
the CUP application and lobbying efforts needed fo resolve the Critical Zoning Issue.
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20. Geraciv offered to provide Cotton on that day $10,000 as a show of

| "good-faith” towards the $50,000 Non-Refundable Deposit even though the parties

did not have a final legal agreement for the sale of the Property. Cotton raised his
concern, that he would not receive the balance of the Non-Refundable Deposit if the
City denied the CUP application. Geraci promised to pay the balance of the Non-
Refundable Deposit prior to submission of the CUP application with the City and
stressed the need to immediately resolve the Critical Zoning Issue.

21.  Cotton agreed and Geraci offered to incUr the bost of having his
attorney, Gina Austin, “quickly” draft the Real Estate Purchase Agreement and the
Side agreement. |

22. At Geraci's request, the parties executed a three-sentence agreement
that Geraci stated was for there to be a record of Cotton's receipt of the $10,000
“good-faith” deposit (the "November 2nd Agreement").

23. That same day at 3:11 PM, Geraci emailed Cotton a scanned copy of
the notarized November 2nd Agreement.

24, Later that day at 6:55 PM, Cotton replied to Geraci, noting:
"l just noticed the 10% equity position in the dispensary was
- not language added into that document. | just want to make
sure that we're not missing that language in any final
agreement as it is a factored element in my decision to sell the
property. I'll be fine If you would simply acknowledge that here

in a reply."
25.  Approximately 2 hours later at 9:13 PM, Geraci rephed statlng "No no
problem at all." (Exhibit 1.) '
26. Cotton, having received written confirmation from Geraci regarding the

10% equity stake, continued to operate in good-faith under the assumption. that
Geraci’s attorney would draft the appropriate legal agreements reflecting the deal the
parties reached.

27. Thereafter, over the course of the next four months, Cotton continuously
reached out to Geraci regarding the following three issues: |
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a. The progress of the Critical Zoning Issue that preciuded the submission
of the CUP application;

b. The balance of the Non-Refundable Deposit; and

¢. The status of the drafts .of the Real Estate Purchase Agreement and the
Side Agreement.

28. Dukring this four-month period Geraci was predominantly unresponsive
and failed to make substantive progress on any of his promises.

29. On January 6, 2017, Cotton, exasperated with Geraci for failing to
provide any substantive updates on the Critical Zoning Issue or drafts of the legal
agreements, texted him "Can you call me. If for any reason you're not moving
forward | need to know." ‘ |

30. That same day Geraci replied via text, stating "I'm at the doctor now
everything is going fine the meeting went great yesterday supposed to sign off on the
zoning on the 24th of this month I'l try to call you later today still very sick.”

- 31. Between January 18, 2017 and February 7, 2017, the following text
conversation took place between Geraci and Cotton:

Geraci: “The sign off date they said it's going to be the 30th.”

Coftton: “This resolves the zoning issue?”

Geraci: “Yes”

Cotton: “Excellent”

Cotton: “How goes it?”

Geraci: “We're waiting for confirmation today at about 4 o'clock”

Cofton: “Whats new?” :

Cotton: "Based on your last text | thought you'd have some information
on the zoning by now. Your lack of response suggests no resolution as
of yet." ~

Geraci; "I'm just walking in with clients they resolved it its fine we're just
waiting for final paperwork."

32. Thus, Geraci's communications to Cotton regarding final resolution of
the Critical Zoning Issue (the prerequisite to the submission of the CUP application
and the latest point at which Cotton would recéive the remaining $40,000 of the Non-
Refundable Deposit) was that although imminent, it had not yet been completed.
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33. On February 15, 2017, Geraci texted Cotton “we are preparing the
documents with the attorney and hopefully will ‘have them by the end of this week.”

34. On February 22, 2017, Geraci texted Cotton “Contract should be ready
in a couple days.” |

35. . On February 27, 2017, Geraci emailed Cotton a draft Agreement of |
Purchase and Sale of Real Property for the Property (the “First Draft Real Estate
Agreement”). The First Draft Real Estate Agreement completely failed to reflect the
agreement that Geraci and Cotton had reached on November 2, 2016. Cotton called
Geraci who said it was a miscommunication between him and his attorney Gina
Austin and he promised to have her revise the First Draft Real Estate Agreement.

36. On March 2, 2017, Geraci emailed Cotton a draft Side Agreement (the
“First Draft Side Agreement”). - |

37. On March 3, 2017, having reviewed the First Draft Side Agreement,
Cotton emailed Geraci stating: "l see no reference is made to the 10% equity position
[and] para 3.11 looks to avoid our agreement completely.” Paragraph 3.11 of the
First Draft Side Agreement states that the parties have no joint venture or
partnership agreement of any kind, in complete contradiction of the deal reached
between the parties. | ’

38. Thereafter, Cotton became increasingly frustrated by Geraci’s lack of

|| progress on the outstanding issues. He noted to Geraci during a conversation that he

would be looking to get an attorney to revise the inaccurate drafts of the legal
agreements provided. Geraci assuaged Cotfton by teling him it was a
m:sunderstandmg on his attorney’s part and that Cotton could speak with her directly
regarding any comments to the dratts. - )

39. On March 6, 2017, Geraci, having spoken with Cotton and knowing he
contemplated attending a social event at which his attorney Gina Austin would be,
texted “Gina Austin is there she has a red jacket on if you want to have a

conversation with her.”
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40. On March 7, 2017, Geraci emailed Cotton a revised draft of the Side

‘Agreement (the “Second Draft Side Agreement”). The cover email contained the

following language: "... the 10k a month might be difficult to hit until the sixth month...
can we do 5k, and on the seventh month start 10k?" |
41. The Second Draft Side Agreement contained the following language:

|I"Buyer hereby agrees o pay to Seller 10% of the net revehues of Buyer’s Business

after all expenses and liabilities haveé been paid... Further, Buyer hereby guarantees
a profits payment of not less than $5,000 per month for the first three months the

| Business is open... and $10,000 a month for each month thereafter the Business is

operating on the Property." |

42.  On or about March 16, 2017, having grown increasingly tired of Geraci's
failures to respond to his requesis for substantive updates on the Critical Zoning
Issue, Cotton reached out directly to the Development Project Manager for the City
that is responsible for CupP applications. Cotton discovered from the Development
Project Manager that a CUP application had been submitted on his Property on

{|October 31, 2016.
16 -

a. Cotton specifically recalled that day, October 31, 2016, as it was the day
that Geraci had asked Cotton to execute an Ownership Disclosure Statement
reflecting that Cotton had leased the Property to an individual named Rebecca Berry.
Geraci told Cotton he réquired the Ownership'Disclbsure'Statement because:

i. As the parties did not have a final agreemeht in place at that time,
he needed it to show other professionals involved in the preparation of the CUP
application and the lobbying efforts to prove that he had access to the Property; and

ii. As a sigh of good-faith by Cotton as they had not reached a final
agreement and he wanted something in writing to prove Cotton’s support of the CUP
application at the Property as he needed to immediéteiy spend large amounts of

{|cash to continue with the preparation of the CUP application and the Critical Zoning

Issue lobbying efforts.

s 87

. CROSS-COMPLAINT




10

1
12
, 13
—
15
16
17
18
19
20

21

22 |

23

24

25

26

27

28

43. . Geraci told Cotton that Rebecca Berry is very familiar with medical
marijuana operations, is a trusted employee and is involved in his other medical
marijuana dispensaries.

44, Cotton has never met or directly entered into any type of agreement with
Rebecca Betry. Insofar as she is involved with Cotton, she has always been an

1agent of Geraci and has been effectuating his plans, either in concert with him or at

his direction. -
45, - On March 16, 2017, Cotton, after having discovered that Geraci had

submitted a CUP application on the Property and, therefore, had been deceiving him

for months, emailed Geraci stating:

‘we started these negotiations 4 months ago and the drafis and our

- communications have not reflected what agreed upon and are still far from
reflecting our original agreement. Here is my proposal, please have your attorney
Gina revise the Purchase Agreement and the Side Agreement to incorporate all
the terms we have agreed upon so that we can execute final versions and get this
closed... Please confirm by Monday 12:00 PM whether we are on the same page
and you plan to continue with our agreement ... If, hopefully, we can work through
this, please confirm that revised final drafts that incorporate the terms [we agreed
to] will be provided by Wednesday at 12:00 PM. | promise to review and provide
comments that same day so we can execute the same or next day.”

46, In response to this email, on the same day, Geraci texted Cott'onkasking
“Can we meet tomorrow[?]" -

47.  On March 17, 2017, Cotton replied via email to Geraci's text request for
an in-person meeting stating that:

“| would prefer that until we have final agreements that we converse exclusively
via email. My greatest concern is that you get a denial on the CUP application
and not provide the remaining $40,000 non-refundable deposit. To be frank, | feel
that you are not dealing with me in good faith, you told me repeatedly that you
could not submit a CUP application until certain zoning issues had been resolved
and that you had spent hundreds of thousands of dollars on getting them
resolved. You lied to me, | found out yesterday from the City of San Diego that
you submitted a CUP application on October 31 2016 BEFORE we even signed
our agreement on the 2nd of November.”
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48, Thereafter, communications increasingly devolved between Geraci and
Cotion as Geraci refused to confirm in writing, at Cotton's repeated requests, the
original terms of their agreement.

49, On March 21, 2017, it being apparent fo Cotton that Geraci had no
intention of confirming or honoring the agreement they had reached on November
2nd, 2016, Cotton called the Development Project Manager and asked her to
withdraw the CUP application pending on his Property.

- 50, | Later that day, the Development Project Manager emailed Cotton stating
that she could not withdraw the CUP application on Cotton’s Property as he
requested because ~Rébecéa Berry is the “financial responsible party” on the CUP
application and not Cotton.

51. Also, on March 21, 2017, Cotton emailed Geraci letting him know that
he had spoken with

“the Development Project Manager for the City of San Diego who is handling CUP
applications. She made it 100% clear that there are no restrictions oni my property
and that there is no recommendation that a CUP application on my property be
denied. In fact, she told me that the application had just passed the ‘Deemed
Complete’ phase and was entering the review process. She also confirmed that

the application was paid for in October, before we even signed our
agreement...[t]his is our last communication, you have failed to live up to your
agreement and have continuously lied to me and kept pushing off creating final
legal agreements because you wanted to push it off o get a response from the
City without taking the risk of losing the non-refundable deposit in the event the

- CUP application is denied. To be clear, as of now, you have no interest in my
property...” (emphasis added.) :

52. After terminating his agreement with Geraci, Cotton entered into an
agreement with a third-party for the sale of the Property on the same day.

53, On March 22, 2017, Cotton was emailed the instant Complaint by
Geraci's attorney, Michael Weinstein, claiming that |

“[tlhe November 2, 2016, written agreement is a valid, binding and enforceable
agreement between Larry Geraci and [me] for the purchase and sale of the
Property according to its terms and conditions... You have been paid $10,000.00
and, in the event the condition precedent of obtaining CUP approval is satisfied,
then the remaining balance of $790,000.00 will be due to you from Larry Gerac’g 9
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and you will be obligated to transfer title to Larry Geraci or his assignee.”
54, On April 29, 20’17, Cotton emailed and provided Geraci and Rebecca

|[Berry with drafts of his Answer to Plaintiffs Complaint and his Cross-Complaint.

Cotton noted that notwithstanding Geraci’s unethical behavior that led to this
needless dispute and the overwhelming evidence making clear Geraci’s culpability,
that he would like to resolve the dispute as quickly and fairly as possible.

55. Neither Geraci or Berry replied to Cotton’s request to settle the dispute.

56. On May 5, 2017, the Court notified Cotton that his Answer & Cross-
complaint were rejected because he submitted both pleadings in a single document.
Realizing that some time had passed for Geraci, Geraci's attorney and Berry to
further review and think about the evidence againét them, Cotton emailed Geraci and
Berry again seeking to reat:h a seftfement and “work out something reasonable.”

57. Neither Geraci nor Berry replied to his request to settle the dispute.
Count One
(Quiet Title)
58. Cotton hereby incorporates by reference all of his allegations contained
above as if fully set forth herein. | |
59. This cause of action is directed against plaihtiff. Larry Geraci and cross
defendant Rebecca Berry. ‘ -
60. Cotton is the sole and rightful owner of record of the Property.
61. Based on the allegatidns contained in Geraci's Complaint and the Lis

Pendens filed by Gera¢i on the Property, Geraci has made a claim for title to the
Property adverse to Cotton. Further, Ms. Berry has filed a CUP appllcation claiming
to be the sole owner of the Property.

62. Cotton is entitled to an order barring and forever estopping Geraci and
Berry from having or claiming any right or title to the Property.
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Count Two
(Slander of Title)
63. Cotton hereby incorporates by reference all of his allegations contained

above as if fully set forth herein.

64. This cause of action is directed against plainfiff Larry Geraci and cross
defendant Rebecca Berry.
65. Geraci and Berry disparaged Cotton's exclusive valid titte by and

through the preparing, posting, publishing, and recording of the documents

previously described herein, including, but not limited to, the instant Complaint, the
Lis Pendens filed on the Property and the CUP application.

66. Geraci knew that such documents were improper in that at the time of
the execution and delivery of the documents, Geraci had no right, title, or interest in
the Property. These documents were naturally and commonly to be interpreted as
denying, disparaging, and casting doubt upon Cotton's legal title to the Property. By
posting, publishing and recording documents, Geraci's disparagement of Cotton’s
legal title was made to the world at large.

67. As a direct and proximate result of Geraci and Berry's conduct in
publishing these documents, Cotton's title to the Property has been disparaged and
slandered, and there is a cloud on Coiton's title, and Cotton has suffered and

|| continues to suffer damages, including, but not limited to, lost future profits, in an

amount to be proved at trial, but in an amount of no less than $2,000,000.

68. As a further and proximate result of Geraci's conduct, Cotton has
incurred expenses in order to clear title to the Property. Moreover, these expenses
are continuing and Cotton will incur additional charges for such purpose until the
cloud on Cotton's title to the Pfoperty has been removed. The amounts of future
expenses are not ascertainable at this time, but will be proven at trial.

69. As a further and proximate result of Geraci's conduct, Cotton has
suffered humiliation, mental anguish, anxiety, depression, and emotional and
physical distress, resulting in the loss of sleep and other injuries to his health @d 1
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well-being, and continues to suffer such injuries on an ongoing basis. The amount of

such damages shall be proven at trial. | _

a. By fortuitous happenstance, the Property qualifies to apply for a CUP,
which represents a significant windfall for Cotton and has the potential to be a life-
changing opportunity for him. Unfortunately, Geraci and Berry have sought to first
fraudulently deprive Cotton of the benefits that he bargained for and to which Geraci
agreed to on November 2™, 2016, and, second, Geraci continues to harm Cotton by

|l proceeding with this action when he absolutely knows that the evidence is

unequivocal and he will not prevail if this action is seen through.

b. Geraci's continuation of this action causes ever increasing damage to
Cotton on a daily basis because, simply put he is indescribably tormented
emotionally and physically as he sees a once in a lifetime opportunity, that could put
him in a position to provide for his loved ones and support him into retirement, being
destroyed by Geraci and Berry’s greed and malicious behavior.

70. At the time that the false and disparaging documents were created and
published by Geraci, Geraci knew the documents were false and created and
published them with the malicious intent to injure Cotton and deprive him of his right,
title, and interest in the Property, and to obtain the Property for his own use by
unlawful means.

71. The conduct of Geraci in publishing the documents described above
was fraudulent, oppressive, and malicious. Therefore, Cotton is entitled to an award
of punitive damages in an amount sufficient to punish Geraci for his malicious
conduct and to deter such outrageous misconduct in the future. ‘

Count Three
(Fraud / Fraudulent Misrepresentation)

72. Cotton hereby incorporates by reference all of his allegations contained
above as if fully set forth herein. .

73.  This cause of action is directed against plaintiff Larry Geraci.
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74. On November 2, 2016, Geraci represented to Cotton, among other

|| things, that:

a. He would honor the agreement reached on November 2™, 2016, which
included a 10% equity stake in the Business and a guaranteed monthly equity
distribution of $10,000 a month. |

b, He would pay the balance of the non-refundable deposit as soon as
possible, but at the latest when the alleged critical zoning issue was resolved, which,
in turn, he alléged was a necessary prerequisité for submission of the CUP
application.

¢. He understood and confirmed the November 2 Agreement was not the
final agreement for the purchase of the Property.

d. That he, Geraci, as an Enrolled Agent by the IRS was someone who
was held to a high degree of ethical standards and could be trusted effectuate the
agreement reached.

75. °  That the preparation of the CUP application would be very time

consuming and take hundreds of thousands of dollars in lobbying efforts.

76. Geraci knew that these representations were false because, among
other things, Geraci had already filed a CUP application with the City of San Diego
prior to that day. His subsequent communications via email and text messages make
clear that he continued to represent to Cotton that the preliminary work of preparing
the CUP application was underway, when, in fact, he was just stalling for time.
Presumably, to get an acceptance or denial from the City and, assuming he got a
denial, to be able to deprive Cotton of the $40,000 balance due on the Non-
Refundable Deposit. | o ;

77. Geraci intended for Cotton to rely on his representations and,

consequently, not engage in efforts to sell his Property.

78. Cotton did not know that Geraci's representations were falsé.
79. Cotton relied on Geraci's representations.
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80. Cotton's reliance on Geraci's representations were reasonable and
justified.
81. As a result of Geraci's representations {0 Cotton, Cotton was induced

into executing the November 2nd Agreement, giving Geraci the only basis of his
Complaint and, consequently, among other unfavorable results, allowing Geraci to
unlawfully create a cloud on fitle on the Property. Thus, Cotton has been forced to
sell his Property at far from favorable terms. .

82. | Cotton has been damaged in an amount of no less than $2,000,000.
Additional damages from potential future profit distributions and other damages will
be proven at trial. .

83. Geraci's representations were intentional, wiliful, malicious, outrageous,
unjustified, done in bad faith and in conscious disregard of the rights of Cotton, with
the intent to deprive Cotton of his interest in the Property.

84. This intentional, willful, malicious, outrageous and unjustified conduct
enfitles Cotton to an award of general, compensatory, special, exemplary and/or
punitive damages. '

Count Four
(Fraud in the Inducemeht)

85. Cotton hereby incorporates by reference all of his allegations. contained
above as if fully set forth herein.

86. This cause of action is directed against plaintiff Larry Geraci.

87. Geraci made promises to Cotton on November 2™, 2016, promising to

effectuate the agreement reached on that day, but he did so without any intention of
performing or honoring his promises.
88. Geraci had no intent to perform the promises he made to Cotton on

| November 2 2016 when he made them, as is clear from his actions described

herein, that he represented he would be preparing a CUP application, when, in fact,
he had already deceived Cotton and submitted a CUP application.
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89. Geraci intended to deceive Cotton in order to, among things, execute.

||the November 2™ Agreement.

90. Cotton reasonably relied on Geraci’s promises.

o1. Geraci failed to perform the promises he made on November 2", 2016,
notably, his delivery of the balance of the Non-Refundable Deposit and his promise
to treat the November 2™ Agreement as a memorialization of the $10,000 received
towards the Non-Refundable Deposit and not the final Iegai agreément for the
purchase of the Property.

92. Cotton has suffered and continues to suffer damages because he relied
on Geraci’s representations and promises in an amount to be determined at trial, but

93. This intentional, willful, malicious, outrageous, and unjustified conduct
entities Cotton to an award of general, compensatory, special, exemplary and/or
punitive damages.

Count Five
(Breach of Contract)

94, Cotton hereby incorporates by reference all of his allegations contained
above as if fully set forth herein. |

95. This cause of action is directed against plaintiff Larry Geraci.

96. The agreement reached on Novembér 2nd, 2016 is a valid and binding
agreement between Cotton and Geraci and the November 2 Agreement was meant
to be the written instrument that solely memorialized the partial receipt of the Non-
Refundable Deposit and was not representative of the entirety of the agreement.

97. Cotton upheld his end of the bargain, by, among other things, not selling
his Property and helping with the preparation of the CUP application.

98. Geraci breached the contract by, arhong other reasons, alleging the

‘November 2% Agreement is the final agreement between the parties for the

purchase of the Property.
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99. Cotton has suffered and continues to suffer damages be¢ause of
Geraci's actions that constitute a breach of contract in an amount to be determined
at trial, but which is no less than $2,000,000.

Count Six
(Breach of Oral Contract)
100. Cotton hereby incorporates by reference all of his allegations contained
above as if fully set forth herein.
101. This cause of action is directed against plaintiff Larry Geraci.

102. The agreement reached on November 2nd, 2016 is a valid and binding
oral agreement between Cotton and Geraci. | |

103. Geraci has breached the agreement by, among other actions described
herein, alleging the written November 2™ Agreement is the final and entire
agreement for the Property. '

104, Cotton performed his obligations as agreed on November 2nd, 2016;
among other things, he did not sell his property and, as a consequence of Geraci's
breach of the agreement, is excused from having done so, but, Geraci, is still liable

1l for the remainder of the balance due on the Non-Refundable Deposit.

105.  Cotton has suffered and continues to suffer damages because of
Geraci’s actions that constitute a breach of oral contract in an amount to be
determined at trial, but which is no less than $2,000,000.

Count Seven
(Breach of Implied Contract)

108. Cotton hereby incorporates by reference all of his allegations contained
above as if fully set forth herein.

107.  This cause of action is directed against plaintiff Larry Geraci.

108. A cause of action for breach of implied contract has the same elements
as does a cause of action for breach of contract, except that the promise is not
expressed in words but is implied from the pfomisor's conduct.
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- 109. The agreement reached on November 2nd, 2016 is a valid and binding
agreement between Cotton and Geraci.

110. Geraci fraudulently induced Cotton into executing the November 2™
Agreement, which Geraci now purports is the final agreement between the parties for
the purchase of the ‘Prbperty. However, the emails, texts- and actions taken by and
between Geraci and Cotton make indisputably clear that there was an implied
contract that is not the November 2™ Agreement.

111. Geraci has breached the implied contract by, among other actions
described herein, alleging the November 2™ Agreement is the final agreement
between the parties for the purchase of the Property.

112. Cotton has suffered and continues to suffer damages because of
Geraci’s actions that constitute a breach of implied contract in an amount fo be
determined at trial, but which is no less than $2,000,000.

| Count Eight |
(Breach of the Implied Covenant of Good Faith and Fair Dealing)

113. Cotton hereby incorporates by reference all of his allegations contained
above as if fully set forth herein.

114, This cause of action is directed against plaintiff Larry Geraci and cross
defendant Rebecca Berry. |

115. There is an implied covenant of good faith and fair dealing in every
contract that neither party will do anything which will injure the right of the other to .
receive the benefits of the agreement. |

116.  Geraci breached the implied covenant of good faith and fair dealing
when, among other actions described herein, he alleged that the November 2nd
Agreement is the final purchase agreement between the parties for the Property.

117. Cotton has suffer’ed and continues to suffer damages because of
Geraci's actions that constitute a breach of the implied covenant of good faith and
fair dealing. |

.7
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- 118. This intentional,' willful, malicious, outrageous, and unjustiﬁed conduct
entittes Cotton to an award of general, compensatory, special, exemplary and/or
punitive damages in an amount to be determined at frial, but which is no less than

1$2,000,000.
Count Nine
(Trespass)
119. Cotton hereby incorporates by reference all of his allegatrons contained

above as if fully set forth herein.

120. This cause of action is drrected against plaintiff Larry Gerac:r and cross
defendant Rebecca Berry. ’ _

121. At relevant time's, the Property was owned solely by Cotton and,
currently, is still in his sole possessioh. | |

122. Geraci, or an agent acting on his behalf, illegally entered the subject
Property on or about March 27, 2017, and posted two NOTICES OF APPLICATION
on the Property.

123. Geraci's attorney, Michael Weinstein, emailed Cotton on March 22, 2017
stating that Geraci or his agents would be placing the aforementioned Notices upon
Cotton’s property

124.  Geraci knew that he had fraudulently induced Cotton into executing the
November 2nd Agreement and, consequently, he had no valid legal basis fo trespass
tnto Cotton’s Property.

125. . On March 21, 2017 Cotton emailed Geraci stating that he no longer had
any interests in the Property and should not trespass on his Property, yet he

' contrnued to do despite being warned not to.

126. - Geraci's Notices of Application posted on his Property has caused and
continues to damage to Cotton because:
a. Itis a trespass upon Cotton's Property by Geraci who has no right to the
Property.
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b. The posting gives the appearance that Ms. Berry is the only owner of
the CUP application for the Property, thereby damaging Mr. Cotton's interest in the
CUP application. |

c. Cotton has no adequate remedy at law for the injuries currently being
suffered in that it will be impossible for Cotton to determi'nekthe precise amount of
damages that he will suffer if Geraci and/or his agents conduct is not restrained.

127. Cotton has suffered and continues to suffer damages because of
Geraci’s actions in an amount fo be determined at trial, but which is no less than
$2,000,000.

Count Ten
(Conspiracy)

128. Cotton hereby incorporates by reference all of his allegations contained
above as if fully set forth herein.

129, ‘This cause of action is directed against plaintiff Larry Geraci and cross
defendant Rebecca Berry. |

a. Geraci fraudulently induced Cotton to execute the Ownership Disclosure
Statement on October 31st, 2016, alleging that the Ownership Disclosure Statement
was necessary because the parties did not have a final agreement in place at that

| time, he needed it to show other professionals involved in the preparation of the CUP

application and the lobbying efforts to prove that he, Geraci, had access to the

Property. _
" b. Geraci wanted something in writing proving Cotton’s support of the CUP

|| application at his Property.

¢. The Ownership Disclosure Statement is also executed by Berry and
denotes Berry is the "Tenant/Lessee." Further, Berry filed a separate document with
the City claiming she is the "Owner" of the Property. |
~130. Geraci represented to Cotton that Berry could be trusted, is a trusted
employee, and is familiar with the medical marijuana industry.
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131. Cotton has never met or entered into a direct agreement with Berry.

|| Berry knew that she had not entered into a lease of any form with Cotton for the
|| Property and knew that she had no ownership interest in the Property.

132. Upon information and belief, Berry submitted the CUP application in her
name on behalf of Geraci because Geraci has been a named defendant in numerous
lawsuits  brought by the'City of San Diego against him for the ‘operatibn and
management of unlicensed, unlawful and illegal marijuana dispensaries. These
lawsulits would ruin Gérabi's ability to obtain a CUP himself.

133.  Berry knew that she was filing a document with the City of San Diego

| that contained false statements, specifically that she was a lessee of the Property

and owner of the property.

134. Berry, at Geraci's instruction or her own désire, submitted the CUP
application as Geraci's agent, and thereby participated in Geraci’s scheme to deprive
Cotton of his Property and his ownership interest in the CUP application.

135. Cotton has suffered and continues to suffer damages because of Geraci
and Berrys' actions in an amount to be determined at trial, but which is no less than
$2,000,000. '

136. This intentional, willful, malicious, outrageous, and unjustiﬁed conduct
entittes Cotton to an award of general, compensatory, special, exemplary and/or
punitive damages.

Count 11
(Injunctive Relief)

137. Cotton hereby incorporates by reference all of his allegations contained
above as if fully set forth herein. -

138. This cause of action is directed against plaintiff Larry Geraci and cross
defendant Rebecca Berry.

139. . Geraci and Berry have continued to act as owners or parties of interest
in the Property, even though both parties know they have no interest in the Property. |
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140. These actions, including applying for the CUP without making clear
Cotton’s ownership interest in the CUP application, tres‘passing on the Property to
post notices, and filing the lis pendens, has caused Cotton to lose and. continue to
lose profits, the benefits of his bargain and the Property if their actions are permitted
to continue. .

141. Defendant Cotton does not have a plain, speedy, and adequate remedy
in the ordinary course of law as the CUP application is currently under review before |
the City.

PRAYER FOR RELIEF
WHEREFORE, Cotton prays for relief as follows:
1. That the Court order the Lis Pendens on the Property be released;
2. That the Court order, by way of declaratory relief, that there is no purchase
‘agreement between the parties and that Cotton and his successors-in-interest

are the owners of the Property;
3. That the Court order that Geraci and Berry have no interest in the CUP
application; .
4. That Cotton be awarded damages in the amount of $2,000,000:
5. That Cotton be awarded damages for a loss of profits and other damages in
an amount to be proven at trial; and
_ 8. That other relief is awarded as the Court determines is in the interest of justice.

Dated: May 12, 2017.

7 / ”
Darry(l/(,{otton, Defendant in Pro Per
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Darryl Cotton <indagrodarryl@gmail.com>

Agreemént

Larry Geraci <Lany@ltfcsd.net> : ‘ Wed, Nov 2, 2016 at 9:13 PM.
To: Darryl Cotton <damryl@inda-gro.com> -

{_No no problem atall 5
Sent from my iPhone
On Nov 2, 2016, at 6:55 PM, Darryl Cotton <darryl@inda-gro.com> wrote;

. Hilarmy,

Thank you for meeting today. Since we executed the Purchase Agreement in your office for
the sale price of the property | just noticed the 10% equity position in the dispensary was not
language added into that document. 1 just want to make sure that we're not missing that
language in any final agreement as it is a factored element in my decision to sell the
property. [I'll be fine if you would simply acknowledge that here in a reply.

Regards.

Darryt Cotton, President

FRERCTIoN GRew LISkTs

darryl@inda-gro.com
www.inda-gro.com
Ph: 877.452.2244
Cell: 619.954,4447
Skype: dc.dalbercia

6176 Federal Bivd.

San Diego, CA. 92114

USA

NOTICE: The information contained In the above message is confidential information solely for the use of the

intended recipient. If the reader of this message Is not the intended recipient, the reader is notified that any use,
. dissentination, distribution or copying of this communication is strictly prohibited. If you have recelved this

cornmunication In error, please notify Inda-Gro immedlately by telephone at 619.266.4004.

[Quoted text hidden)
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L\Aaarwclo de remisién a abogados. Sino puede pagar a un abogado, es posibie qus cumpla con jos requisitos para obtener serviclos legales

ORIBIAL

SUMmONS | SR
Cross-Complaint : 1
(CITACION JUDICIAL—CONTRADEMANDA) Bivie uUmNr«%D OFFICE 18
STICE TO CROSS-DEFENDANT: | CENTRAL Dw!s o 18 |
(AVISO AL CONTRA-DEMANDADO): : 10 !
Larry Geraci, an individual; Rebecca Berry, an individual; and, DOES HAY 12 E-’ 39,
1- 10. 1 Ci, Ef\ fen
YOU ARE BEING SUED BY CROSS-COMPLAINANT: ' * SAN B]LG\'J oL )’@ RTY, CDURT
(LO ESTA DEMANDANDO EL CONTRADEMANDANTE): :E
Darryl Cotton, an individual. =

You have 30 CALENDAR DAYS aftar this summons and lagal papers are served on you to fils a writtan responsa at this court and have a
copy served on the cross-complainant. A letter or phohs call will not protact you. Your written résponse must be In proper legal form if you
want the court 4o hear your case. There may be a court form that you can use for your response. You can find these court forms and more
information at the Californla Courts Ontine Self-Heip Center (www.courtinfo,ca.gov/selfhelp), your county law library, or tha courthouse
nearestyou. If you cannot pay the filing fee, ask the court clerk for a fee walver form, If you do not file your response on time, you may
lose the case by default, and your wages, monay, end proparty may ba taken without further waming from the court.

There are other legal requirements, You may want to call an attorney right away. if you do not know an attomey, you may want to call an
attorney referral service. If you cannot afford an attorney, you may ba aligible for fres legal services from a nonprofit legal services
program. Yot can locate these nonprofit groups at the California Lagal Services Web site (www,lawhelpcalifornla.org), the Californla
Courts Onlins Seif-Help Cantar (www.court/nfo.ca.gov/seifreip), or by contacting your local court or county bar association. NOTE: The
court has a statutory llen for walved fees and costs on any settlement or arbitration award of $10,000 or more In a civit casa. The court's
lien must be pald before the court will dismiss the casa,

Tiena 30 DIAS DE CALENDARIO después da que la entreguen asta cltacion y papeles isgales para presentar una respuesta por esqrito
e esta corte y hacer que se entreglie uha copla al contrademandante. UUna carta o una llamada telefénica no io protegen. Su respuesta
por ascrito ene que estar en formato lagal corrscto sl desea qus procesen su caso en ia corte. Es posible que haya un formuiario que
usted pueda usar para sy respuesta. Puedle encontrar astos formularios de lacorta y més informacion en-si Centro de Ayuda de las
Cortes de Cajifornla (www.sucorte.ca.gov), en Ja bibfloteca de leyes de su condado o en la corta que la quade mds cerca, Sino pueds

pagar ia cuota da presentacién, pida al secretario de Ja corte que fe dé un formuiario de exencitn de pago de cuotas, S| no presenta sy
respuesta a tlempo, Puede perder el caso por incumplimiento y Ia corte fe podré quitar su susido, dinero y bienes sin mis advertencia.

Hay otros requisitos legaies. Es racomendable qjue llame a uri abogado Inmedfatamente. SIno conoce a un abogado, puede flamar a un

gratultos de un programa de servicios fegales sin fines de lucro. Fueda encontrar estos grupos sin fines ds jucro en of sjtlo web de
Cailfornfa Legal Services, (www.lawhaipcalifornia.org), en ef Centro de Ayuda da Ias Cortes de California (www.sucorte.ca.gov), o
oniéndose an contacto con ia corte o &f colegio de abogados locaias. AVISO: Por ley, ia corte iene derecho a reciamar las cuotas y los
coslos exentos por imponer un gravamen sobre cualquler recuperacién de $10,000 6 més de valor reclbida mediante un acuerdo o Una
concesién da erbitrajs en un caso de derecho civil. Tiene que pagar ef gravamen da Ia corte antes de que /a corte pueda desechar éf caso,

The name and address of the court is: . SHORT NAME OF CASE (from Complaint): (Nombre de Geso):

{E! nombre y direccidn de la corte es); SAN DIEGO COUNTY : Geraci v. Cotton

330 West Broadway TASE RUMBER: {NGmmero del Caso)®

San Diego, CA 92101 ' 37-2017-00010073-CU-BC-CTL

The name, address, and te!ephone number of cross-complainant’s attomey, or cross-complainant without an attomey, is:
(Iilo no:ggra. fa direccién y el nimero de teféfono del abogado del contrademandants, o del confrademandente que no tiene
abogado, es):

Michae] Weinstein, Ferris & Britton, 501 West Broadway, Sulte 1450, San Diego, CA 92101

DATE: : Clerk, by » Deputy
(Fecney _ MAY 15 2017 (Secretaiio) T éff/ ‘Adunto)
{For proof of service of this summons, use Proof of Service of Summons (form POS-010).) P.Gonzaga
(Para prueba de entrega de esta citatién use el formulario Proof of Service of Summons (POS-01 0) )
NOTICE TO THE PERSON SERVED: You are served
(SEAL] 1. L1 asanindividual cross-defendant.
2, [} asthe person sued under the fictitious name of (specify):
a. L1 onbehalf of (specify):
under: L] CCP 416.10 {corporation) ] CCP416.60 (minor)
[] CCP 416.20 (defunct corporation) [] CCP 418.70 (conservatee)
[] CCP416.40 (assoclation or partnership) [ ] CCP 416.90 (authorized person)
] other (speciy): '

: 4. [ ] by personal delivery on (date): _ ; :l@ﬁ_
Fom Adapid o Mancairy Uso SUMMONS—CROSS-COMPLAINT Godo of G Proecr, 65 41220 28,
élmc:a: gTR:;:’u 3; (y!gl:!g&l;) f wwiw.courtinfo.ca.gov
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FERRIS & BRITTON
A Professional Corporation
Michael R. Weinstein (SBN 106464)
Scott H. Toothacre (SBN 146530)
501 West Broadway, Suite 1450
San Diego, California 92101
Telephone: (619) 233-3131
Fax: (619) 232-9316
mweinstei@ferrisbritton.com
stoothacre(@ferrisbritton.com

Attorneys for Plaintiff and Cross-Defendant
LARRY GERACI

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN DIEGO, CENTRAL DIVISION
LARRY GERACI, an individual, Case No. 37-2017-00010073-CU-BC-CTL

Plaintiff, Judge: Hon. Joel R. Wohlfeil
Dept.: C-73

CROSS-DEFENDANT LARRY GERACI’S
DARRYL COTTON, an individual; and NOTICE OF DEMURRER AND

V.

DOES 1 through 10, inclusive, DEMURRER TO CROSS-COMPLAINT
BY DARRYL COTTON
Defendants.
[IMAGED FILE]
DARRYL COTTON, an individual, Hearing Date: July 14, 2017
Hearing Time: 9:00 a.m.

Cross-Complainant,
Complaint Filed: ~ March 21, 2017
V. Trial Date: Not Yet Set

LARRY GERACI, an individual, REBECCA
BERRY, an individual, and DOES 1
THROUGH 10, INCLUSIVE,

Cross-Defendants.

TO EACH PARTY AND TO THE ATTORNEY OF THE RECORD FOR EACH PARTY:
PLEASE TAKE NOTICE that, on July 14, 2017, at 9:00 a.m. or as soon thereafter as the
matter may be heard in Department C-73 of this Court, located at 330 West Broadway, San Diego,
California, 92101, Cross-Defendant, LARRY GERACI (hereafter “Geraci”), will and hereby does
move the Court to sustain his demurrer to the Cross-Complaint filed on May 12, 2017, by Defendant
and Cross-Complainant, DARRYL COTTON (hereafter “Cotton™ or “Cross-Complainant™), on each of

|
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the grounds set forth below.,
DEMURRER
The Cross-Complaint’s alleged first, second, eighth, fifth, sixth, seventh, eighth, ninth, tenth,
and eleventh causes of action, and each of them, fail to state facts sufficient to constitute a cause of
action against Cross-Defendant Geraci (Code Civ. Proc., § 430.10(e)) on the grounds and for the
reasons set forth below:

FIRST CAUSE OF ACTION

1, The first cause of action for quiet title does not state a cause of action against Geraci
because the allegations of the first cause of action are not verified under oath and an action to quiet title
must be verified. (Code Civ. Proc., § 761.020).

2. The first cause of action for quiet title does not state a cause of action against Geraci
because it fails to allege he took actions which created a legally adverse interest in the subject property.
The Cross-Complaint alleges that Geraci’s filing of his Complaint and the related Lis Pendens created
the legally adverse interest. (Cross-Complaint §61) But such actions are absolutely privileged under
Civil Code section 47, subdivision (b) and subdivision (b)(4) respectively.

SECOND CAUSE OF ACTION

3 The second cause of action for slander of title does not state a cause of action because it
is based on allegations of wrongful acts that are privileged as a matter of law. The elements of a
slander of title cause of action are: (1) a publication; (2) which is without privilege or justification;
(3) which is false; and (4) which causes direct and immediate pecuniary loss. (4ipha and Omega
Development, LP v. Whillock Contracting, Inc. (2011) 200 Cal.App.4th 656, 664.) The wrongful acts
alleged in support of his claim are the filing of the instant Complaint and the attendant filing and
recording of a Lis Penden; however, the filing of a Complaint and the filing and recording of a Lis
Pendens are each absolutely privileged pursuant to Civil Code section 47, subdivision (b) and
subdivision (b)(4) respectively.

FIFTH CAUSE OF ACTION

4. The fifth cause of action for breach of contract does not state a cause of action because

Cross-Complainant has failed to allege conduct which would be an actual breach. As the “breach.”
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Cross-Complainant merely alleges Geraci asserts the written November 2nd Agreement (a copy of
which is attached to the Complaint) is the final agreement between the parties for the purchase and sale
of the real property. (Cross-Complaint §98) However, Geraci’s assertion that the written
November 2nd Agreement is the final agreement between the parties for the purchase and sale of the
subject real property cannot by itself be a breach of the differing agreement alleged by Cross-
Complainant.

SIXTH CAUSE OF ACTION

The sixth cause of action for breach of oral contract does not state a cause of action because:
a) Cross-Complainant has failed to allege conduct which would be an actual breach; b) there cannot be
an oral contract which contradicts a written contract; and ¢) the alleged oral contract for the purchase
and sale of the subject real property violates the Statute of Frauds. A contract coming within the statute
of frauds is invalid unless it is memorialized by a writing subscribed by the party to be charged or by
the party’s agent. (Civ. Code, § 1624; Secrest v. Security National Morigage Loan Trust (2008)
167 Cal.App.4th 544) An agreement for the sale of real property or an interest in real property comes
within the statute of frauds. (Civ. Code, § 1624(a)(3).)
SEVENTH CAUSE OF ACTION
The seventh cause of action for breach of the implied contract does not state a cause of action
because Cross-Complainant has failed to allege conduct which would be an actual breach; there cannot
be an implied contract which contradicts a written contract; and the alleged implied oral contract for the
purchase and sale of the subject real property violates the Statute of Frauds. A contract coming within
the statute of frauds is invalid unless it is memorialized by a writing subscribed by the party to be
charged or by the party’s agent. (Civ. Code, § 1624; Secrest, supra, 167 Cal.App.4th 544) An
agreement for the sale of real property or an interest in real property comes within the statute of frauds.
(Civ. Code, § 1624(a)(3).)
EIGHTH CAUSE OF ACTION

The eighth cause of action for breach of the implied covenant of good faith and fair dealing does
not state a cause of action because it must be based on a contract. This claim appears to be based on

Cross-Complainant’s alleged oral and/or implied-in-fact contract claims which in-and-of-themselves

: 107

H==Nael

CROSS-DEFENDANT LARRY GERACI’S NOTICE OF DEMURRER AND DEMURRER TO
CROSS-COMPLAINT BY DARRYL COTTON




= Y R . B v

are invalid for reasons stated herein, and therefore, cannot support the covenant claim. Additionally, if
the covenant claim alleges nothing more than a breach of contract it is merely superfluous and may be
disregarded. Additionally, this cause of action does not support an award of punitive damages as
claimed in Y 118 of the Cross-Complaint.

TENTH CAUSE OF ACTION

The tenth cause of action for civil conspiracy fails to state a cause of action because there is no
such cause of action in California. (Moran v. Endres, (2006) 135 Cal.App.4th 952, 954.) Rather,
conspiracy is “*a legal doctrine that imposes liability on persons who, although not actually committing
a tort themselves, share with the immediate tortfeasors a common plan or design in its preparation.” ..,
*A conspiracy cannot be alleged as a tort separate from the underlying wrong it is organized to
achieve.” (Citation.)” (/d. at 954-955.)

ELEVENTH CAUSE OF ACTION

The eleventh cause of action for an injunction fails to state a cause of action because there is no
such cause of action in California. “Injunctive relief is a remedy and not, in itself, a cause of action,
and a cause of action must exist before injunctive relief may be granted. (Citation.)” (Shell Oil Co. v.
Richter (1942) 52 Cal.App.2d 164, 168, see also County of Del Norte v. City of Crescent City (1999)
71 Cal.App.4th 965, 973 (a permanent injunction is attendant to an underlying cause of action).)

For each of such reasons, Cross-Defendant Geraci moves for an order of this Court sustaining
the demurrers to the first, second, fifth, sixth, seventh, eighth, tenth and eleventh causes of action
without leave to amend unless Plaintiff can make a sufficient offer of proof that he can cure the
pleading deficiencies.

The demurrers are based upon this Notice of Demurrer and Demurrer, the attached supporting
Request for Judicial Notice, the attached supporting Memorandum of Points and Authorities, the
records and files in this action, and such further matters that may be properly presented prior to or at the
time of hearing on the motion.

NOTICE IS FURTHER GIVEN that a tentative ruling is issued the day before the date set
forth for hearing, this court follows rule 3.1308(a)(2) and no notice of intent to appear is required to

appear for argument. The tentative ruling shall be made available at 3:30 p.m. on the court day prior to

; 108
CROSS-DEFENDANT LARRY GERACI’S NOTICE OF DEMURRER AND DEMURRER TO
CROSS-COMPLAINT BY DARRYL COTTON




o e =1 o W B D -

[
(=]

—
D

| S S S e e
—_— O D B0 -~ O B W

22

the scheduled hearing. The tentative ruling may direct the parties to appear for oral argument, and may
specify the issues on which the court wishes the parties to provide further argument. The tentative
ruling may be obtained by calling the court tentative ruling number at (619) 450-7381 or by navigating

to the court’s website www.sandiego.courts.ca.gov.

Dated: June 16,2017 FERRIS & BRITTON,
A Professional Corporation

o, Wbt Wit

Michael R. Weinstein
Scott H. Toothacre

Attorneys for Plaintiff and Cross-Defendant
LARRY GERACI
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FERRIS & BRITTON
A Professional Corporation
Michael R. Weinstein (SBN 106464)
Scott H. Toothacre (SBN 146530)
501 West Broadway, Suite 1450
San Diego, California 92101
Telephone: (619) 233-3131
Fax: (619) 232-9316
mweinstein(@ferrisbritton.com
stoothacre(@ferrisbritton.com

Attorneys for Plaintiff and Cross-Defendant
LARRY GERACI

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN DIEGO, CENTRAL DIVISION
LARRY GERACI, an individual, Case No. 37-2017-00010073-CU-BC-CTL

Plaintiff, Judge: Hon. Joel R. Wohlfeil
Dept.: C-73

REQUEST FOR JUDICIAL NOTICE IN
DARRYL COTTON, an individual; and SUPPORT OF CROSS-DEFENDANT

Ve

DOES 1 through 10, inclusive, LARRY GERACI’S DEMURRER TO
CROSS-COMPLAINT BY DARRYL
Defendants. COTTON
[IMAGED FILE]
DARRYL COTTON, an individual,
Hearing Date: July 14, 2017
Cross-Complainant, Hearing Time: 9:00 a.m.
V. Complaint Filed: =~ March 21, 2017
Trial Date: Not Yet Set

LARRY GERACI, an individual, REBECCA
BERRY, an individual, and DOES 1
THROUGH 10, INCLUSIVE,

Cross-Defendants.

TO EACH PARTY AND TO THE ATTORNEY OF THE RECORD FOR EACH PARTY:
Cross-Defendant, LARRY GERACI, hereby requests that this Court take judicial notice of the

following documents pursuant to Evidence Code sections 452(d) and 453 in support of his demurrer to

Plaintiff’s Cross-Complaint;

I

/11
I
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Exhibit 1 — Plaintiff’s Complaint for: 1) Breach of Contract; 2) Breach of the Covenant of Good
Faith and Fair Dealing; 3) Specific Performance; and 4) Declaratory Relief, filed on March 21, 2017.
Exhibit 2 — Notice of Lis Pendens, recorded on March 22, 2017.

Dated: June 16, 2017 FERRIS & BRITTON,
A Professional Corporation

o, WA ON it

Michael R. Weinstein
Scott H. Toothacre

Attorneys for Plaintiff and Cross-Defendant
LARRY GERACI

: 111

REQUEST FOR JUDICIAL NOTICE IN SUPPORT OF CROSS-DEFENDANT LARRY
CERACPS NIMIRRER TN CROQCL_OCAMPT ATNT RV DADRDVI OOVTTOAN




W 0 N A W B W N -

NN RN RN N RN NN N e e e e e ek ek et e e
B0 ~J O W B W N = O WOWU O N W N~ O

ELECTRONICALLY FILED
Superior Court of California,
County of San Diego

03/21/2017 at 10:11:00 A

Clerk of the Superior Court
By Carla Brennan,Deputy Clerk

FERRIS & BRITTON
A Professional Corporation
Michael R. Weinstein (SBN 106464)
Scott H. Toothacre (SBN 146530)
501 West Broadway, Suite 1450
San Diego, California 92101
Telephone: (619) 233-3131
Fax: (619) 232-9316
mweinstein@ferrisbritton.com
stoothac errisbritton.com

Attorneys for Plaintiff
LARRY GERACI
SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN DIEGO, CENTRAL DIVISION
LARRY GERACI, an individual, Case No. 37-2017-00010073-CU-BC-CTL
Plaintiff, PLAINTIFE’S COMPLAINT FOR:
V. 1. BREACH OF CONTRACT;
2. BREACH OF THE COVENANT OF
DARRYL COTTON, an individual; and GOOD FAITH AND FAIR
DOES 1 through 10, inclusive, DEALING;
3. SPECIFIC PERFORMANCE; and
Defendants. 4. DECLARATORY RELIEF.

Plaintiff, LARRY GERACI, alleges as follows:

1. Plaintiff, LARRY GERACI (“GERACI"), is, and at all times mentioned was, an
individual residing within the County of San Diego, State of California.

2. Defendant, DARRYL COTTON (“COTTON™), is, and at all times mentioned was, an
individual residing within the County of San Diego, State of California.

3. The real estate purchase and sale agreement entered into between Plaintiff GERACI and
Defendant COTTON that is the subject of this action was entered into in San Diego County, California,
and concerns real property located at 6176 Federal Blvd., City of San Diego, San Diego County,
California (the “PROPERTY™).

4. Currently, and at all times since approximately 1998, Defendant COTTON owned the
PROPERTY.

3 Plaintiff GERACI does not know the true names or capacities of the defendants sued

herein as DOES 1 through 20 and therefore sue such defendants by their fictitious names, Plaintiff is
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informed and believe and based thereon allege that each of the fictitiously-named defendants is in some
way and manner responsible for the wrongful acts and occurrences herein alleged, and that damages as
herein alleged were proximately caused by their conduct. Plaintiff will seek leave of Court to amend
this complaint to state the true names and/or capacities of such fictitiously-named defendants when the
same are ascertained,

6. Plaintiff alleges on information and belief that at all times mentioned herein, each and
every defendant was the agent, employee, joint venture, partner, principal, predecessor, or successor in
interest and/or the alter ego of each of the remaining defendants, and in doing the acts herein alleged,
were acting, whether individually or through their duly authorized agents and/or representatives, within
the scope and course of said agencies, service, employment, joint ventures, partnerships, corporate
structures and/or associations, whether actual or ostensible, with the express and/or implied knowledge,
permission, and consent of the remaining defendants, and each of them, and that said defendants
ratified and approved the acts of all of the other defendants.

GENERAL ALLEGATIONS

T On November 2, 2016, Plaintiff GERACI and Defendant COTTON entered into a
written agreement for the purchase and sale of the PROPERTY on the terms and conditions stated
therein. A true and correct copy of said written agreement is attached hereto as Exhibit A.

8. On or about November 2, 2016, GERACI paid to COTTON $10,000.00 good faith
earnest money to be applied to the sales price of $800,000.00 and to remain in effect until the license,
known as a Conditional Use Permit or CUP is approved, all in accordance with the terms and
conditions of the written agreement.

9. Based upon and in reliance on the written agreement, Plaintiff GERACI has engaged
and continues to engage in efforts to obtain a CUP for a medical marijuana dispensary at the
PROPERTY, as contemplated by the parties and their written agreement. The CUP process is a long,
time-consuming process, which can take many months if not years to navigate. Plaintiff GERACI’s
efforts include, but have not been limited to, hiring a consultant to coordinate the CUP efforts as well as
hiring an architect. Plaintiff GERACI estimates he has incurred expenses to date of more than

$300,000.00 on the CUP process, all in reliance on the written agreement for the purchase and sale of
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the PROPERTY to him by Defendant COTTON.
FIRST CAUSE OF ACTION
(For Breach of Contract against Defendant COTTON and DOES 1-5)

10.  Plaintiffs re-allege and incorporate herein by reference the allegations contained in
paragraphs 1 through 9 above.

11.  Defendant COTTON has anticipatorily breached the contract by stating that he will not
perform the written agreement according to its terms. Among other things, COTTON has stated that,
contrary to the written terms, the parties agreed to a down payment or earnest money in the amount of
$50,000.00 and that he will not perform unless GERACI makes a further down payment. COTTON
has also stated that, contrary to the written terms, he is entitled to a 10% ownership interest in the
PROPERTY and that he will not perform unless GERACI transfers to him a 10% ownership interest.
COTTON has also threatened to contact the City of San Diego to sabotage the CUP process by
withdrawing his acknowledgment that GERACI has a right to possession or control of the PROPERTY
if GERACI will not accede to his additional terms and conditions and, on March 21, 2017, COTTON
made good on his threat when he contacted the City of San Diego and attempted to withdraw the CUP
application.

12.  As result of Defendant COTTON’s anticipatory breach, Plaintiff GERACI will suffer
damages in an amount according to proof or, alternatively, for return of all sums expended by GERACI
in reliance on the agreement, including but not limited to the estimated $300,000.00 or more expended
to date on the CUP process for the PROPERTY.

SECOND CAUSE OF ACTION
(For Breach of the Implied Covenant of Good Faith and Fair Dealing
against Defendant COTTON and DOES 1-5)

13.  Plaintiffs re-allege and incorporate herein by reference the allegations contained in
paragraphs 1 through 12 above.

14, Each contract has implied in it a covenant of good faith and fair dealing that neither
party will undertake actions that, even if not a material breach, will deprive the other of the benefits of

the agreement. By having threatened to contact the City of San Diego to sabotage the CUP process by
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withdrawing his acknowledgment that Plaintiff GERACI has a right to possession or control of the
PROPERTY if GERACI will not accede to his additional terms and conditions, Defendant COTTON
has breached the implied covenant of good faith and fair dealing.

15.  Asresult of Defendant COTTON’s breach of the implied covenant of good faith and fair
dealing, Plaintiff GERACI will suffer damages in an amount according to proof or, alternatively, for
return of all sums expended by GERACI in reliance on the agreement, including but not limited to the
estimated $300,000.00 or more expended to date on the CUP process for the PROPERTY.

THIRD CAUSE OF ACTION
(For Specific Performance against Defendants COTTON and DOES 1-5)

16.  Plaintiffs re-allege and incorporate herein by reference the allegations contained in
paragraphs 1 through 15 above.

17.  The aforementioned written agreement for the sale of the PROPERTY is a valid and
binding contract between Plaintiff GERACI and Defendant COTTON.

18.  The aforementioned written agreement for the sale of the PROPERTY states the terms
and conditions of the agreement with sufficient fullness and clarity so that the agreement is susceptible
to specific performance.

19.  The aforementioned written agreement for the purchase and sale of the PROPERTY is a
writing that satisfies the statute of frauds.

20.  The aforementioned written agreement for the purchase and sale of the PROPERTY is
fair and equitable and is supported by adequate consideration,

21.  Plaintiff GERACI has duly performed all of his obligations for which performance has
been required to date under the agreement. GERACI is ready and willing to perform his remaining
obligations under the agreement, namely: a) to continue with his good faith efforts to obtain a CUP for
a medical marijuana dispensary; and b) if he obtains CUP approval for a medical marijuana dispensary
thus satisfying that condition precedent, then to pay the remaining $790,000.00 balance of the purchase
price.

22.  Defendant COTTON is able to specifically perform his obligations under the contract,

namely: a) to not enter into any other contracts to sell or otherwise encumber the PROPERTY; and b) if
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Plaintiff GERACI obtains CUP approval for a medical marijuana dispensary thus satisfying that
condition precedent, then to deliver title to the PROPERTY to GERACI or his assignee in exchange for
receipt of payment from GERACI or assignee of the remaining $790,000.00 balance of the purchase
price.

23.  Plaintiff GERACI has demanded that Defendant COTTON refrain from taking actions
that interfere with GERACI’s attempt to obtain approval of a CUP for a medical marijuana dispensary
and to specifically perform the contract upon satisfaction of the condition that such approval is in fact
obtained.

24.  Defendant COTTON has indicated that he has or will interfere with Plaintiff GERACI’s
attempt to obtain approval of a CUP for a medical marijuana dispensary and that COTTON does not
intend to satisfy his obligations under the written agreement to deliver title to the PROPERTY upon
satisfaction of the condition that GERACI obtain approval of a CUP for a medical marijuana
dispensary and tender the remaining balance of the purchase price.

25.  The aforementioned written agreement for the purchase and sale of the PROPERTY
constitutes a contract for the sale of real property and, thus, Plaintiff GERACI’s lack of a plain, speedy,
and adequate legal remedy is presumed.

26.  Based on the foregoing, Plaintiff GERACI is entitled to an order and judgment thereon
specifically enforcing the written agreement for the purchase and sale of the PROPERTY from
Defendant COTTON to GERACI or his assignee in accordance with its terms and conditions.

FOURTH CAUSE OF ACTION
(For Declaratory Relief against Defendants COTTON and DOES 1-5)

27.  Plaintiffs re-allege and incorporate herein by reference the allegations contained in
paragraphs 1 through 14 above,

28.  An actual controversy has arisen and now exists between Defendant COTTON, on the
one hand, and Plaintiff GERACI, on the other hand, in that COTTON contends that the written
agreement contains terms and condition that conflict with or are in addition to the terms stated in the

written agreement. GERACI disputes those conflicting or additional contract terms.
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29.  Plaintiff GERACI desires a judicial determination of the terms and conditions of the
written agreement as well as of the rights, duties, and obligations of Plaintiff GERACI and defendants
thereunder in connection with the purchase and sale of the PROPERTY by COTTON to GERACI or
his assignee. Such a declaration is necessary and appropriate at this time so that each party may
ascertain their rights, duties, and obligations thereunder.

WHEREFORE, Plaintiffs pray for judgment against Defendants as follows:

On the First and Second Causes of Action:

1. For compensatory damages in an amount in excess of $300,000.00 according to proof at
trial.

On the Third Cause of Action:

& For specific performance of the written agreement for the purchase and sale of the

PROPERTY according to its terms and conditions; and

3 If specific performance cannot be granted, then damages in an amount in excess of
$300,000.00 according to proof at trial.

On the Fourth Cause of Action:

4. For declaratory relief in the form of a judicial determination of the terms and conditions
of the written agreement and the duties, rights and obligations of each party under the written
agreement.

On all Causes of Action:

3. For temporary and permanent injunctive relief as follows: that Defendants, and each of
them, and each of their respective directors, officers, representatives, agents, employees, attorneys, and
all persons acting in concert with or participating with them, directly or indirectly, be enjoined and
restrained from taking any action that interferes with Plaintiff GERACI’ efforts to obtain approval of a
Conditional Use Permit (CUP) for a medical marijuana dispensary at the PROPERTY;

6. For costs of suit incurred herein; and
111
/11
111
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7. For such other and further relief as the Court may deem just and proper.

Dated: March 21, 2017

FERRIS & BRITTON,
A Professional Corporation

o YT Wi,

Michael R. Weinstein
Scott H. Toothacre

Attorneys for Plaintiff
LARRY GERACI
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11/02/2016

Agreement between Larry Geraci or assignee and Darryl Cotton:

Darryl Cotton has agreed to sell the property located at 6176 Federal Blvd, CA for a sum of $800,000.00
to Larry Geraci or assignee on the approval of a Marijuana Dispensary. (CUP for a dispensary)

Ten Thousand dollars (cash) has been given in good faith earnest money to be applied to the sales price
of $800,000.00 and to remain in effect until license is approved. Darryl Cotton has agreed to not enter
into any other contacts on this property,

44""‘""—-<
v ' =
Lar#f Geraci rryl Cotton
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ACKNOWLEDGMENT

A notary public or other officer completing this
certificate verifies only the identity of the individual
who signed the document to which this certificate is
attached, and not the truthfulness, accuracy, or
validity of that document.

State of Californi .
County of §_dl’| btéc'}D )

On HQ]{._.Q, mine s 2! aﬂlm before me, :'M_SS((! - N{ wH 1 M(dgr\.[ BM&
(insert name and title of the officer)

personally appeared i)ﬁ!{gi“ Qﬂﬂ[ ) and  lariy Svao :

who proved to me on the basis of satisfactory evidence to be the person(sj whose name(s) is/are

subscribed to the within instrument and acknowledged to me that he/she/they executed the same in
his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

3]

| certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct.

JESSICA NEWELL

WITNESS my hand and official seal. o :.,‘,,,, m‘,’,‘,’c’f-_éﬁﬁm”ﬁ

San Diego County
My Comm. Expires Jan 27, 2017
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FERRIS & BRITTON
A Professional Corporation
Michael R. Weinstein (SBN 106464)
Scott H. Toothacre (SBN 146530)
501 West Broadway, Suite 1450
San Diego, California 92101
Telephone: (619) 233-3131
Fax: (619) 232-9316
mweinstein@ferrisbritton.com
stoothacre@ferrisbritton.com

Attorneys for Plaintiff

DOC# 2017-0129756
0 0 00 0 0 O A

Mar 22, 2017 01:32 PM
OFFICIAL RECORDS
Ernest J. Dronenburg, Jr.,
SAN DIEGO COUNTY RECORDER
FEES: $24.00

PAGES: 4

ELECTRONICALLY FILED
Superior Court of Califomnia,
Courty of San Diego

03/22/2017 at 03:07:00 PM

Clerk of the Superior Court
By Delia \delma, Deputy Clerk

LARRY GERACI
SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN DIEGO, CENTRAL DIVISION
LARRY GERACI, an indiyidual, Case No. 37-2017-00010073-CU-BC-CTL
Plaintiff, NOTICE OF LIS PENDENS
V. IMAGED FILE
DARRYL COTTON, an individual; and [ Dept: C-73
DOES 1 through 10, inclusive, Judge: Hon. Joel Wohlfeil
Defendants. Complaint filed: March 21, 2017

NOTICE IS HEREBY GIVEN that the above-entitled action was filed on March 21, 2017, in
the Superior Court of the State of California for the County of San Diego, Central Division, as Case
No. 37-2017-00010073-CU-BC-CTL, by LARRY GERACI, an individual, Plaintiff, and against
DARRYL COTTON, an individual, and DOES 1 through 10, inclusive, Defendants.

This action states a real property claim in that it affects title or a claim of title to specific real
property which is located at 6176 Federal Blvd., in the City of San Diego, County of San Diego, State
of California, Assessor’s Parcel No. 543-020-02-00, and more particularly described in the following
legal description (the “PROPERTY”):

THAT PORTION OF BLOCK 25, TRACT NO. 2 OF ENCANTO HEIGHTS, IN THE
CITY OF SAN DIEGO, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA,
ACCORDING TO MAP THEREOF NO. 1100, FILED IN THE OFFICE OF THE
COUNTY RECORDER OF SAN DIEGO COUNTY, DECEMBER 35, 1907, AS
SHOWN ON MAP NO. 2121 OF JOFAINA VISTA, FILED IN THE OFFICE OF THE
COUNTY RECORDER OF SAN DIEGO COUNTY, JULY 20, 1928, NOW
ABANDONED AND DESCRIBED AS LOT 20.
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This action states causes of action for, among other things, (a) specific performance of a
written agreement for the purchase and sale of the PROPERTY from DARRYL COTTON to
LARRY GERACI or assignee; and (b) declaratory relief seeking a determination regarding the
terms and conditions of said written agreement and the rights, duties, and obligations of the

parties thereunder.

Dated: March 22, 2017 FERRIS & BRITTON,
A Professional (;,orporati

on
By: V/ u/c'u/ /( M
ichael R. Weinstein

Scott H. Toothacre

Attorneys for Plaintiff
LARRY GERACI
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ACKNOWLEDGEMENT

A notary public or other officer completing this certificate verifies only
the identity of the individual who signed the document to which this
certificate is attached, end not the truthfulness, accuracy, or validity of
that document. Cal.Civ.Code § 1189

STATE OF CALIFORNIA )
COUNTY OF SAN DIEGO ) ss.

on 1] )Aeh 22 2017, before me, W WICt K. LAZEHIO  the undersigned Notary
Public, personally appeared MICHAEL R. WEINSTEIN, who proved to me on the basis of satisfactory

evidence to be the person whose name is subscribed to the within instrument, and acknowledged that he
executed the same in his authorized capacity, and that by his signature on the instrument the person or
the entity upon behalf of which the person acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct

WITNESS my hand and official seal.

G i)

NOTARY PUBLIC IN ANP FOR
SAID COUNTY AND STATE

ANNA KRISTINE LIZANO
Notary Public - Califarnia
San Diego County
Commission # 2175219
My Comm. Expires Dec 11,2020

:

; 126

NOTICE OF LIS PENDENS




=

e N el s . Ry . g )

ot fa—y ey — p— — —_— —_—
~l (o)) (9] ES (9% (Y] —

o
oo

PROOF OF SERVICE
BY MAIL

[ declare: I am over 18 years of age, employed in the County of San Diego, State of California,
and not a party to this action. My business address is 501 West Broadway, Suite 1450, San Diego, CA
92101.

[ served the following documents:
Notice of Lis Pendens
on each of the following persons and entities at their respective addresses as follows:

Darryl Cotton
6176 Federal Blvd.
San Diego, CA 92114

(BY MAIL) By placing a true copy in a sealed envelope addressed to each party and placing
said envelopes for collection and mailing on the date hereof following our ordinary business
practices. | am readily familiar with our firm's practice for collection and processing of
correspondence for mailing; correspondence is deposited on the same day with the U.S. Postal
Service at San Diego, California, in the ordinary course of business.

XX __ (BY CERTIFIED MAIL, RETURN RECEIPT REQUESTED) By placing a true copy in a
sealed envelope addressed to each party and mailing each envelope by Certified Mail, Return
Receipt Requested, with the United States Postal Service at San Diego, California, on the date
set forth below.

(BY FACSIMILE) Per written agreement between counsel, by sending said documents by
facsimile transmission from telephone no. (619) 232-9316 to the above facsimile machine
telephone number(s), on this date and at the time(s) set forth above. The transmission was
reported as complete and without error, as stated in the transmission report properly issued by
the transmitting facsimile machine and attached hereto.

XX (STATE) I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

(FEDERAL) I declare that I am employed in the office of a member of the bar of this court at
whose direction the service was made.

Executed on March 22 2017, at San Diego, California.

oy Ao

7"“ANNA LIZANO [/
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FERRIS & BRITTON
A Professional Corporation
Michael R. Weinstein (SBN 106464)
Scott H. Toothacre (SBN 146530)
501 West Broadway, Suite 1450
San Diego, California 92101
Telephone: (619) 233-3131
Fax: (619) 232-9316
mweinstein@ferrisbritton.com
stoothacre@ferrisbritton.com

Attorneys for Plaintiff and Cross-Defendant
LARRY GERACI

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN DIEGO, CENTRAL DIVISION

LARRY GERACI, an individual,
Plaintiff,
Vi

DARRYL COTTON, an
DOES 1 through 10, inclusive,

individual; and

Defendants.

DARRYL COTTON, an individual,
Cross-Complainant,
V.
LARRY GERACI, an individual, REBECCA
BERRY, an individual, and DOES 1
THROUGH 10, INCLUSIVE,

Cross-Defendants.

Case No. 37-2017-00010073-CU-BC-CTL

Judge: Hon. Joel Wohlfeil
Dept.: C-73

MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF CROSS-
DEFENDANT LARRY GERACI’S
DEMURRER TO CROSS-COMPLAINT
BY DARRYL COTTON

[IMAGED FILE]

Hearing Date: July 14, 2017
Hearing Time: 9:00 a.m.
Complaint Filed: ~ March 21, 2017
Trial Date: Not Yet Set
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Plaintiff and Cross-Defendant, LARRY GERACI (hereinafter “Geraci™), respectfully submits
these points and authorities in support of his Demurrer to the Cross-Complaint by DARRYL COTTON
(hereafter “Cotton™ or “Cross-Complainant™).

I. RELIEF REQUESTED AND SUMMARY OF THE ARGUMENTS

The Cross-Complaint by Cotton names Geraci as a Cross-Defendant. Cotton alleges eleven
causes of action against Geraci: the First Cause of Action for Quiet Title; the Second Cause of Action
for Slander of Title; the Third Cause of Action for Fraud/Fraudulent Misrepresentation; the Fourth
Cause of Action for Fraud in the Inducement; the Fifth Cause of Action for Breach of Contract; the
Sixth Cause of Action for Breach of Oral Contract; the Seventh Cause of Action for Breach of Implied
Contract; the Eighth Cause of Action for Breach of the Implied Covenant of Good Faith and Fair
Dealing; the Ninth Cause of Action for Trespass; the Tenth Cause of Action for Conspiracy; and the
Eleventh Cause of Action for Declaratory and Injunctive Relief.

Each of the eleven causes of action against Geraci arises out of, or relates to, a dispute
concerning a contract for the purchase and sale of real property between Geraci and Cotton. Geraci
demurs to the first, second, fifth, sixth, seventh, eighth, tenth, and eleventh causes of action asserted
against him upon the following grounds:

L. The first cause of action for quiet title does not state a cause of action against Geraci
because an action to quiet title must be verified. (Code Civ. Proc., § 761.020.) The Cross-Complaint’s
allegations comprising the first cause of action are not verified.

2. The first cause of action for quiet title does not state a cause of action against Geraci
because it fails to allege that he took actions which created a legally adverse interest in the subject
property. The Cross-Complaint alleges that Geraci’s filing of his Complaint and the related Lis
Pendens created the legally adverse interest. (Cross-Complaint § 61) But such actions are absolutely
privileged under Civil Code sections 47(b) and (b)(4).

3 The second cause of action for slander of title does not state a cause of action because it
is based on allegations of wrongful acts that are privileged as a matter of law. The elements of a
slander of title cause of action are: (1) a publication; (2) which is without privilege or justification;

(3) which is false; and (4) which causes direct and immediate pecuniary loss. (Alpha and Omega
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Development, LP v. Whillock Contracting, Inc. (2011) 200 Cal.App.4th 656, 664.) The wrongful acts
alleged in support of this claim are the filing of the underlying Complaint and the attendant filing and
recording of a Lis Pendens; however, the filing of a Complaint and the filing and recording of a Lis
Pendens are each absolutely privileged pursuant to Civil Code section 47, subdivision (b) and
subdivision (b)(4) respectively.

4. The fifth cause of action for breach of contract does not state a cause of action because
Cross-Complainant has failed to allege conduct which would be an actual breach. As the “breach,”
Cross-Complainant merely alleges Geraci asserts the written November 2nd Agreement (a copy of
which is attached to the Complaint) is the final agreement between the parties for the purchase and sale
of the real property. (Cross-Complaint §98) However, Geraci’s assertion that the written
November 2nd Agreement is the final agreement between the parties for the purchase and sale of the
subject real property cannot by itself be a breach of the differing agreement alleged by Cross-
Complainant,

5. The sixth cause of action for breach of oral contract does not state a cause of action
because: a) Cross-Complainant has failed to allege conduct which would be an actual breach; b) there
cannot be an oral contract which contradicts a written contract; and c) the alleged oral contract for the
purchase and sale of the subject real property violates the Statute of Frauds. A contract coming within
the statute of frauds is invalid unless it is memorialized by a writing subscribed by the party to be
charged or by the party’s agent. (Civ. Code, § 1624; Secrest v. Security National Mortgage Loan Trust,
(2008) 167 Cal.App.4th 544) An agreement for the sale of real property or an interest in real property
comes within the statute of frauds. (Civ. Code, § 1624(a)(3).)

6. The seventh cause of action for breach of the implied contract does not state a cause of
action because Cross-Complainant has failed to allege conduct which would be an actual breach; there
cannot be an implied contract which contradicts a written contract; and the alleged implied contract for
the purchase and sale of the subject real property violates the Statute of Frauds. A contract coming
within the statute of frauds is invalid unless it is memorialized by a writing subscribed by the party to
be charged or by the party’s agent. (Civ. Code, § 1624; Secrest, supra, 167 Cal.App.4th 544) An

agreement for the sale of real property or an interest in real property comes within the statute of frauds.
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(Civ. Code, § 1624(a)(3).)

8 The eighth cause of action for breach of the implied covenant of good faith and fair
dealing does not state a cause of action because it must be based on a contract. This claim appears to
be based on Cross-Complainant’s alleged oral and/or implied-in-fact contract claims which in-and-of-
themselves are invalid for reasons stated herein, and therefore, cannot support the covenant claim.
Additionally, if the covenant claim alleges nothing more than a breach of contract it is merely
superfluous and may be disregarded. Additionally, this cause of action does not support an award of
punitive damages as claimed in Y 118 of the Cross-Complaint.

8. The tenth cause of action for civil conspiracy fails to state a cause of action because
there is no such cause of action in California. (Moran v. Endres (2006) 135 Cal.App.4th 952, 954.)
Rather, conspiracy is “*a legal doctrine that imposes liability on persons who, although not actually
committing a tort themselves, share with the immediate tortfeasors a common plan or design in its
preparation.” ... “A conspiracy cannot be alleged as a tort separate from the underlying wrong it is
organized to achieve.” (Citation.)” (/d. at 954-955.)

9. The eleventh cause of action for an injunction fails to state a cause of action because
there is no such cause of action in California. “Injunctive relief is a remedy and not, in itself, a cause of
action, and a cause of action must exist before injunctive relief may be granted. (Citation.)” (Shell Oil
Co. v. Richter (1942) 52 Cal.App.2d 164, 168; see also County of Del Norte v. City of Crescent City
(1999) 71 Cal.App.4th 965, 973 (a permanent injunction is attendant to an underlying cause of action).)
11. RELEVANT FACTUAL ALLEGATIONS

The factual allegations supporting Cotton’s Sixth Cause of action for Breach of Oral Contract

are found in the Cross-Complaint as follows:

13. On November 2, 2016, after months of negotiations, Geraci and Cotton met at Geraci's
office to negotiate the unsettled terms and finalize their agreement for the sale of the Property. The
parties agreed to over thirty different terms for the sale of the Property and their intention was to reduce
those terms to a writing.

14.  The consideration for the purchase of the Property consisted of monetary and non-

monetary components. Under the terms of the agreement reached, Geraci agreed to provide Cotton,
among other things, the following consideration for the property:

(a) The sum of $800,000;
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(b)  a 10% equity stake in the MMCC upon the City’s approval of the CUP at the
Property (the “Business); and

(c) On a monthly bases, 10% of the profits of the Business for the preceding month
or $10,000, whichever was greater.

15. A condition precedent to closing the sale of the Property was the City’s approval of the
CUP application.

16.  Further, Geraci would pay Cotton a non-refundable deposit in the amount of $50,000
(the “Non-Refundable Deposit™). Geraci was then to submit a CUP application to the City. If the City
granted the application, the sale and transfer of title to the Property to Geraci would be consummated
upon Geraci’s payment of the $750,000 balance. However, if the city rejected the CUP application, the
sale and transfer of the Property would not proceed and Cotton would be entitled to retain the $50,000
Non-Refundable Deposit.

7. The transaction was to be effectuated via two agreements: (i) a Real Estate Purchase
Agreement and (ii) a Side Agreement. The Real Estate Purchase Agreement was to specify the
payment of $400,000 from Geraci to Cotton for the purchase of the Property.

18. The Side Agreement was to include the additional, remaining $400,000 payment
obligation ésuch that, in aggregate, the monetary components of the Real Estate Purchase Agreement
and the Side Agreement totaled $800,000). The Side Agreement was also to include various other
material terms, including, without limitation, the 10% equity stake and monthly profit sharing (i.c.,
10% of profits or a minimum monthly payment of $10,000).

19.  After the parties finalized consideration for the Property, Geraci requested of Cotton that
the he be given time to put together the $50,000 Non-Refundable Deposit. Geraci alleged that he
needed time as he had limited cash and he would require the cash he did have to immediately fund the
costly preparation of the CUP application and lobbying efforts needed to resolve the Critical Zoning
Issue.

20.  Geraci offered to provide Cotton on that day $10,000 as a show of “good-taith™ towards
the $50,000 Non-Refundable Deposit even though the parties did not have a final legal agreement for
the sale of the Property. Cotton raised his concern, that he would not receive the balance of the Non-
Refundable Deposit if the City Denied the CUP application. Geraci promised to pay the balance of the
Non-Refundable Deposit prior to submission of the CUP application with the City and stressed the
need to immediately resolve the Critical Zoning Issue.

21.  Cotton agreed and Geraci offered to incur the cost of having his attorney, Gina Austin,
“quickly” draft the Real Estate Purchase Agreement and the Side Agreement.

22. At Geraci’s request, the parties executed a three-sentence agreement that Geraci stated
was for there to be a record of Cotton’s receipt of the $10,000 “good-faith™ deposit (the “November
2nd Agreement™).

23.  That same day at 3:11 PM, Geract emailed Cotton a scanned copy of the notarized
November 2nd Agreement.

24,  Later that day at 6:55 PM, Cotton replied to Gereaci, noting: 1 just noticed the 10%
equity position in the dispensary was not language added into that document. [ just want to make sure
that we’re not missing that language in any final agreement as it is a factored element in my decision to
sell the property. I'll be fine if you would simply acknowledge that here in a reply.”

25.  Approximately 2 hours later at 9:13 PM, Geraci replied, stating “No no problem at all.”
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26.  Cotton, having received written confirmation from Geraci regarding the 10% equity
stake, continued to operate in good-faith under the assumption that Geraci’s attorney would draft the
appropriate legal agreements reflecting the deal the parties reached.

27.  Thereafter, over the course of the next four months, Cotton continuously reached out to
Geraci regarding the following three issues:

(a) The progress of the Critical Zoning Issue that precluded the submission of the CUP
application;

(b)  The balance of the non-Refundable Deposit; and

(c) The status of the drafts of the Real Estate Purchase Agreement and the Side
Agreement.

35, On February 27, 2017, Geraci emailed Cotton a draft Agreement of Purchase and Sale of
Real Property for the Property (the “First Draft Real Estate Agreement™). The First Draft Real Estate
Agreement completely failed to reflect the agreement that Geraci and Cotton had reach on November 2,
2016. Cotton called Geraci who said it was a miscommunication between him and his attorney Gina
Austin and he promised to have her revise the First Draft Real Estate Agreement.

36. On March 2, 2017, Geraci emailed Cotton a draft Side Agreement (the “First Draft Side
Agreement™).

37.  On March 3, 2017, having reviewed the First Draft Side Agreement, Cotton emailed
Geraci stating: “I see no reference is made to the 10% equity position [and] para 3.11 looks to avoid
our agreement completely.” Paragraph 3.11 of the First Draft Side Agreement states that the parties
have no joint venture or partnership agreement of any kind, in complete contradiction of the deal
reached between the parties.

40. On March 7, 2017, Geraci emailed Cotton a revised draft of the Side Agreement (the
“Second Draft Side Agreement”). The cover email contained the following language: *... the 10k a
month might be difficult to hit until the sixth month... can we do 5k, and on the seventh month start
10k?”

96.  The agreement reached on November 2nd, 2016 is a valid and binding agreement
between Cotton and Geraci and the November 2nd Agreement was meant to be the written instrument
that solely memorialized the partial receipt of the Non-Refundable Deposit and was not representative
of the entirety of the agreement.

97.  Cotton upheld his end of the bargain, by, among other things, not selling his Property
and helping with the preparation of the CUP application.

98.  Geraci breached the contract by, among other reasons, alleging the November 2nd
Agreement is the final agreement between the parties for the purchase of the Property.

102.  The agreement reached on November 2nd, 2016 is a valid and binding oral agreement
between Cotton and Geraci.

103.  Geraci has breached the agreement by, and among other actions described herein,
alleging the written November 2nd Agreement is the final and entire agreement for the property.

104. Cotton performed his obligations as agreed on November 2nd, 2016; among other
things, he did not sell his property and, as a consequence of Geraci’s breach of the agreement, is
excused from having done so, but, Geraci, is still liable for the remainder of the balance due on the
Non-Refundable Deposit.
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105. ~ Cotton has suffered and continues to suffer damages because of Geraci’s actions that
constitute a breach of oral contract in an amount to be determined at trial, but which is no less than
$2,000,000.

III. LEGAL STANDARD ON DEMURRER

When a complaint, or any cause of action in a complaint, fails to state facts sufficient to
constitute a cause of action, the court may grant a demurrer. (Code Civ. Proc., § 430.30.) The court
considers the allegations on the face of the complaint and any matter of which it must or may take
judicial notice under the Code of Civil Procedure section 430.30(a). (Groves v. Peterson (2002) 100
Cal.App.4th 659; Code Civ. Proc., § 430.30(a).) In reviewing the sufficiency of a complaint against a
demurrer, the court treats the demurrer as admitting all material facts properly pleaded. (Blank v.
Kirwan (1985) 39 Cal.3d 311, 318 (citing to Serrano v. Priest (1971) 5 Cal.3d 584, 591); Adelman v.
Associated Ins. Co. (2001) 90 Cal.App.4th 352, 359.) However, contentions, deductions, or
conclusions of fact or law are insufficient to constitute a cause of action. (/d.)

The court may grant a demurrer with or without leave to amend when it is obvious from the
facts alleged that the plaintiff could not state a cause of action. (See Hillman v. Hillman Land Co.
(1947) 81 Cal.App.2d 174, 181; see generally Carney v. Simmonds (1957) 49 Cal.2d 84, 97; see
Smiley v. Citibank (1995) 11 Cal.4th 138, 164; Code Civ. Proc., § 430.30(j).) The party seeking leave
to amend their pleading bears the burden of establishing that there is a reasonable possibility that the
defect can be cured by amendment. (See Blank v. Kirwan, supra, 39 Cal.3d at 318; Gould v. Maryland
Sound Industries (1995) 31 Cal.App.4th 1137, 1153.)

IV. LEGAL ARGUMENT

A. The First Cause of Action for Quiet Title Fails to State a Cause of Action Because
the Allegations are Not Verified
Quiet title actions must be verified. (Code Civ. Proc., § 761.020 (stating in part: “The
complaint shall be verified . . ..”).) The Cross-Complaint is not verified. As Cross-Complainant has
not filed a verification under penalty of perjury of the allegations in the first cause of action for quiet
title, that claim is subject to demurrer, This defect is usually curable by amendment. (See Natkin v,
California Unemployment Insurance Appeals Board (2013) 219 Cal. App.4th 997.)

[
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B. The First Cause of Action for Quiet Title Fails to State a Cause of Action Because
the Cross-Complaint Fails to Allege any Act by Cross-Defendant Geraci which
Created an Adverse Claim Against Title

The basic procedures, parties, and pleading requirements for quiet title actions are found in
Code of Civil Procedure sections 760.010 to 764.080. The purpose of a quiet title action is to establish
title against adverse claims to real property or any interest in the property. (Code Civ. Proc.,
§ 760.020.) In other words, a quiet title action under Code of Civil Procedure section 760.010 is used
to remove any adverse claim against title to real property. It is brought against persons having adverse
claims to plaintiff's title, including all persons unknown, claiming any legal or equitable right, title,
estate, lien, easement, or interest in the property described in the complaint adverse to plaintiff’s title,
claims or rights, or any cloud on plaintiff’s title, claims or rights thereto.

The first cause of action for quiet title does not state a cause of action against Geraci because it
fails to allege that he took actions which created a legally adverse interest in the subject property. The
Cross-Complaint alleges that Geraci’s filing of his Complaint and the related Lis Pendens created the
legally adverse interest. (Cross-Complaint § 61.) But such actions are absolutely privileged under
Civil Code section 47, subdivisions (b) and (b)(4).

Geraci’s filing the Complaint and Lis Pendens are absolutely privileged pursuant to Civil Code
section 47(b), the so-called litigation privilege. As the California Supreme Court noted in Albertson v.
Raboff; (1956) 46 Cal.2d 375, *It is our opinion that the privilege applies to any publication, such as the
recordation of a notice of lis pendens, that is required, e. g., Code Civ. Proc. § 749, or permitted, e. g.,
Code Civ. Proc. § 409, by law in the course of a judicial proceeding to achieve the objects of the
litigation, even though the publication is made outside the courtroom and no function of the court or its
officers is involved.”

The holding in A/bertson has been limited or “partially abrogated” by a 1992 amendment to
Civil Code section 47. (Park 100 Investment Group Il, LLC v. Ryan (2009) 180 Cal.App.4th 795, 813,
fn. 5.) That amendment added the provision currently set forth at Civil Code section 47(b)(4), which
states: “A recorded lis pendens is not a privileged publication unless it identifies an action previously
filed with a court of competent jurisdiction which affects the title or right of possession of real property,

as authorized or required by law.” Thus, “the litigation privilege...applies if the lis pendens
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(1) identifies an action ‘previously filed” in a court of competent jurisdiction that (2) affects title or
right to possession of real property.” (Citations.) (La Jolla Group II et al. v. Bruce, (2012) 211
Cal.App.4th 461, 473.)

Nevertheless, here, the Lis Pendens does provide a legal description identifying the real
property and expressly identifying Geraci’s previously filed Complaint by case number and by cause of
action. The Complaint asserts claims for breach of contract, breach of the implied covenant of good
faith and fair dealing, specific performance, and declaratory relief, which claims all arise under and
relate to a written purchase and sale agreement between Geraci and Cotton concerning the subject
property, a copy of which is attached to the Complaint. On its face the Complaint is clearly an action
that affects title and/or possession to the real property in question. Thus, the statutory conditions for
application of the privilege to a recorded lis pendens, as set forth in Civil Code section 47(b)(4), have
been satistied in this case. It follows that the privilege of Civil Code section 47(b) applies to the
subject Lis Pendens, thereby precluding liability for slander of title based on the filing of the Complaint
and/or the filing and recording of the Lis Pendens.

The demurrer to the first cause of action for quiet title must be sustained without leave to amend
as it is based exclusively on conduct which is absolutely privileged. This fatal defect cannot be cured

by an amended pleading.

C. The Second Cause of Action for Slander of Title Fails to State a Cause of Action
Because the Complained of Conduct Is Privileged

The elements of a cause of action for slander of title are: (1) a publication; (2) which is without
privilege or justification; (3) which is false; and (4) which causes direct and immediate pecuniary loss,
(Alpha and Omega Development, LP v, Whillock Contracting, Inc., supra, 200 Cal.App.4th at 664.)

This cause of action fails for the same reasons the quiet title action fails (see Section B above)
because it is based on allegations of wrongful acts that are absolutely privileged as a matter of law or
do not disparage title as a matter of law. Inasmuch as these deficiencies cannot be cured the demurrer
to this cause of action should be sustained without leave to amend.
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D. The Fifth Cause of Action for Breach of Contract Fails as a Matter of Law as It
Does Not Plead Whether the Agreement is Written, Oral or Implied

To state a claim for breach of an oral or written contract, a plaintiff must allege (1) the existence
of a contract, (2) its own performance or a valid excuse for not performing, (3) the defendant’s breach,
and (4) resulting damage. (Oasis West Realty, LLC v. Goldman, (2011) 51 Cal.4th 811, 821 (listing
elements), Stockion Mortgage, Inc. v. Tope, (2014) 233 Cal.App.4th 437, 453 (“The elements of a
breach of oral contract claim are the same as those for breach of written contract.”).) “To prevail on a
cause of action for breach of contract, the plaintiff must prove (1) the contract, (2) plaintiff’s
performance of the contract or excuse for nonperformance, (3) defendant’s breach, and (4) resulting
damage to the plamntiff.” (Richman v. Hartley, (2014) 224 Cal. App.4th 1182, 1186.)

The pertinent allegations regarding this breach of contract cause of action are found in the

Cross-Complaint as follows:

96.  The agreement reached on November 2nd, 2016 is a valid and binding agreement
between Cotton and Geraci and the November 2nd Agreement was meant to be the written instrument
that solely memorialized the partial receipt of the Non-Refundable Deposit and was not representative
of the entirety of the agreement.

97.  Cotton upheld his end of the bargain, by, among other things, not selling his Property
and helping with the preparation of the CUP application.

98.  Geraci breached the contract by, among other reasons, alleging the November 2nd
Agreement is the final agreement between the parties for the purchase of the Property.

It is basic contract law that a breach of contract occurs when a party to a contract deliberately
refuses to do that which he or she has agreed and is required to under the contract. (Spangenberg v.
Spangenberg, (1912) 19 Cal.App. 439.) A contract may be breached by “nonperformance,” meaning
an unjustified failure to perform a material contractual obligation when performance is due, it may be
breached by repudiation, or it may be breached by a combination of the two. (Central Valley General
Hosp. v. Smith, (2009) 162 Cal.App.4th 501.)

Cross-Complainant has alleged that Geraci breached the contract by merely asserting that the
written November 2nd Agreement is the final agreement between the parties for the purchase and sale
of the subject real property. (Cross-Complaint 4 98.) Geraci’s assertion that the agreement governing

the purchase and sale transaction is different than the agreement alleged by Cross-Complainant is not a
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breach of that different agreement. In other words, Geraci claiming that the written November 2nd
Agreement is the operative agreement does not breach any alleged obligations under the differing
agreement alleged by Cross-Complainant. Cross-Complainant is required to plead facts which, if true,

would constitute a breach of Geraci’s obligations under the agreement alleged by Cross-Complainant.

E. The Sixth Cause of Action for Breach of Oral Contract Fails as a Matter of Law as
it Fails to Allege Actionable Breach; It Contradicts the Written Agreement; and It
is Barred by the Statute of Frauds

To state a claim for breach of an oral or written contract, a plaintiff must allege (1) the existence
of contract, (2) its own performance or a valid excuse for not performing, (3) the defendant’s breach,
and (4) resulting damage. (Oasis West Realty, LLC v. Goldman, supra, 51 Cal.4th at 821 (listing
elements); Stockton Mortgage, Inc. v. Tope, supra, 233 Cal.App. 4th at 453 (“The elements of a breach

of oral contract claim are the same as those for breach of written contract.”).)

1. Cross-Complaint Fails to Allege Actionable Breach

The pertinent allegations with regard to the cause of action for breach of oral contract are as

follows:

103.  Geraci has breached the agreement by, among other actions described herein, alleging
the written November 2nd Agreement 1s the final and entire Agreement.

Again, as with the Fifth Cause of Action for Breach of Contract, the Sixth Cause of Action for
Breach of Oral Contract suffers from the same infirmity, i.e., it does not allege that Geraci breached any
promise made in the oral contract but merely alleges that Geraci asserts the written November 2nd
Agreement is the operative contract. Asserting a different contract is the operative agreement does not

breach any of Geraci’s obligations under Cross-Complainant’s alleged oral contract.

2. An _Agreement in Writing May Not be Modified By An Oral Agreement
Unless the Oral Agreement is Executed by the Parties

Cross-Complainant acknowledges the parties entered into a written agreement, 1.e., “At Geraci’s
request, the parties executed a three-sentence agreement...” (Complaint § 22); “The agreement reached
on November 2nd, 2016 is a valid and binding Agreement was meant to be the written instrument that
solely memorialized the partial receipt of the Non-Refundable Deposit and was not representative of

the entirety of the agreement.” (Cross-Complaint 9 96.)
16
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Civil Code section 1698 provides:

(a) A contract in writing may be modified by a contract in writing.

(b) A contract in writing may be modified by an oral agreement to the extent that the
oral agreement is executed by the parties.

(c) Unless the contract otherwise expressly provides, a contract in writing may be
modified by an oral agreement supported by new consideration. The statute of
Frauds (Section 1624) is required to be satisfied if the contract is within its
provisions,

(d) Nothing in this section precludes in an appropriate case the application of the
rules of law concerning estoppel novation and substitution of a new agreement,

rescission of a written contract by an oral agreement, waiver of a provision of a
written contract, or oral independent collateral contracts.

Section 1698 has a dual operation. On one hand it invalidates oral contracts of modification
that are unexecuted, and on the other hand, it validates executed agreements that might otherwise fail
for lack of consideration. (D. L. Gedbey & Sons Const. Co. v. Deane et al., (1952) 39 Cal.2d 429.)

Here, Cross-Complainant is barred by Civil Code section 1698 from alleging a modification of
the written contract because there is no modification in writing and no oral agreement has been

executed by the parties.

3. The Alleged Oral Contract is Barred by the Statute of Frauds

The Statute of Frauds requires that contracts for the sale of real property must be in writing
containing the signatures of both parties as well as details regarding the exact terms of the agreement to
which both parties may be held in a dispute. (See Civ. Code, § 1624.) A contract coming within the
statute of frauds is invalid unless it is memorialized by a writing subscribed by the party to be charged
or by the party’s agent. (/d.; Secrest, supra, 167 Cal.App.4th 544 ) An agreement for the sale of real
property or an interest in real property comes within the statute of frauds. (Civ. Code, § 1624(a)(3).)

The only written contract between the parties is the written November 2nd Agreement executed
by both Cotton and Geraci and which is the subject of, and attached to, the underlying Complaint in this
case, and for which Cotton does not allege breach of contract. The oral contract alleged by Cross-
Complaint for the purchase and sale of the subject real property is not in writing and thus violates the
Statute of Frauds and is therefore invalid.

I/
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F. The Seventh Cause of Action for Breach of Implied Contract Fails as a Matter of
Law Because There Cannot be an Implied Contract Which Contradicts a Written
Contract, Additionally, the Alleged Implied Contract Violates the Statute of Frauds

1. The Alleged Implied Contract is Barred by the Statute of Frauds

The Statute of Frauds requires contracts for the sale of real property to be in writing and contain
the signatures of both parties as well as details regarding the exact terms of the agreement to which
both parties may be held in a dispute. (See Civ. Code, § 1624.) A contract coming within the statute of
frauds is invalid unless it is memorialized by a writing subscribed by the party to be charged or by the
party’s agent. (/d.; Secrest, supra, 167 Cal.App.4th 544) An agreement for the sale of real property or
an interest in real property comes within the statute of frauds. (Civ. Code, § 1624(a)(3).)

The contract itself need not be in writing, but there must be some note in writing signed by the
party to be charged, in order for the agreement to be valid. If such does not exist, the contract is
invalid. The only written contract between the parties is the written November 2nd Agreement
executed by both Cotton and Geraci and which is the subject of and attached to underlying Complaint
in this case, and for which Cotton does not allege breach of contract. The implied contract alleged by
Cross-Complainant for the purchase and sale of the subject real property is not in writing and thus

violates the Statute of Frauds and is, therefore, invalid.

2. There Cannot be an Implied Contract Which Contradicts a Written
Contract

[t is well-settled in California that there cannot be both an express (written or oral) contract and
an implied contract that cover the same subject, but require different results. (Haggard v. Kimberly
Quality Care, Inc., (1995) 39 Cal.App.4th 508, 521.) “[A]n action based on an implied-in-fact or
quasi-contract cannot lie where there exists between the parties a valid express contract covering the
same subject matter.” (Lance Camper Manufacturing Corp. v. Republic Indemnity Co., (1996)
44 Cal.App.4th 194, 203.) In other words, there can be no implied contract separate or different from

the Contract. (Haggard, supra, 39 Cal App.4th at 521; Lance Camper, supra, 44 Cal.App.4th at 203.)

The written November 2nd Agreement between the parties states:

Agreement between Larry Geraci or assignee and Darryl Cotton:

18
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Darryl Cotton has agreed to sell the property located at 6176 Federal Blvd, CA
for a sum of $800,000.00 to Larry Geraci or assignee on the approval of a Marijuana
Dispensary. (CUP for a dispensary)

Ten Thousand dollars (cash) has been given in good faith earnest money to be

applied to the sales price of $800,000.00 and to remain in effect until license is
approved. Darryl Cotton has agreed to not enter into any other contacts [sic] on this

property.
Cotton alleges that the Agreement actually should have contained a 10% equity stake and a non-

refundable $50,000 deposit. (Cross-Complaint 49 14b and 16) These allegedly implied provisions are
directly contrary to the written agreement which (1) makes no reference to a 10% equity share
whatsoever and (2) requires a $10,000 deposit instead of the alleged $50,000 deposit.

As the alleged implied-in-fact contract contradicts the written November 2nd Agreement, the

demurrer to this cause of action should be sustained without leave to amend.

G. The Eighth Cause of Action for Breach of the Implied Covenant of Good Faith and
Fair Dealing Does Not State a Cause of Action Because It is Merely Superfluous,
And In Any Event It Cannot Support A Prayer For Punitive Damages

“The implied covenant of good faith and fair dealing rests upon the existence of some specific
contractual obligation. “The covenant of good faith is read into contracts in order to protect the express
covenants or promises of the contract, not to protect some general public policy interest not direct tied
to the contract’s purpose.” . . . “In essence, the covenant is implied as a supplement to the express
contractual covenants, to prevent a contracting party from engaging in conduct which (while not
technically transgressing the express covenants) frustrates the other party’s rights to the benefits of the
contract.” (Racine v. Laramie, Ltd. v. Department of Parks & Recreation (1992) 11 Cal.App.4th 1026,
1031-1032.)

It is self-evident that there must be a contract in order to have a breach of the covenant of good
faith and fair dealing implied in that contract. Indeed, it is the first element of the cause of action. (See
CACI 325.) Here, there is a written agreement (the written November 2nd Agreement); however, it
does not appear that Cotton is claiming a breach of the covenant of good faith and fair dealing as to that
contract but instead is claiming breach of the implied covenant of good faith and fair dealing in the oral
and/or implied-in-fact contracts that he has alleged. For the reasons stated above, those contracts are
invalid. It follows then that this cause of action too, is invalid.

Moreover, if a claim for the breach of the implied covenant of good faith and fair dealing does
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nothing more than allege a mere contract breach and, relying on the same alleged acts, simply seeks the
same damages or other relief already claimed in a contract cause of action, it may be disregarded as
superfluous because no additional claim is actually stated. (Careau & Co. v. Security Pacific Business
Credit, Inc., (1990) 222 Cal.App.3d 1371, 1395.)

In any event, Cross-Complainant’s allegation in 9 118 that he is entitled to “exemplary and/or
punitive damages” for breach of the covenant of good faith and fair dealing is impermissible. The
California punitive damages statute provides that the plaintiff may only recover punitive damages “[i]n
an action for the breach of an obligation not arising from contract.” (Civ. Code, § 3294(a).) Thus, a
breach of contract action will not support a punitive damage award no matter how egregious the
defendant’s conduct. (Cates Const., Inc. v. Talbot Partners, (1999) 21 Cal.4th 28, 61) (punitive
damages may not be awarded for breach of contract even where the defendants’ conduct was “willful,
fraudulent, or malicious”). Further, compensation for a breach of the implied covenant of good faith
and fair dealing is limited to contract rather than tort remedies and may not include punitive damages.

(/d. at 43-44.)

H. The Tenth Cause of Action for Conspiracy Does Not State a Cause of Action
Because as a Matter of Law There is No Separate Cause of Action for Conspiracy.

The Tenth Cause of Action for civil conspiracy fails as a matter of law because there is no such
cause of action. (Moran v. Endres, supra, 135 Cal.App.4th at 954.) Rather, conspiracy is “ ‘a legal
doctrine that imposes liability on persons who, although not actually committing a tort themselves,
share with the immediate tortfeasors a common plan or design in its preparation.” ... ‘A conspiracy
cannot be alleged as a tort separate from the underlying wrong it is organized to achieve.” (Citation.)”
(/d. at 954-955.) Inasmuch as civil conspiracy is not a separate cause of action, Geraci’s demurrer to

this “cause of action™ should be sustained without leave to amend.

I. The Eleventh Cause of Action for Injunctive Relief Does Not State a Cause of
Action Because as a Matter of Law Injunctive Relief is a Remedy, Not a Basis for
Imposition of Liability.

A cause of action for an injunction is not cognizable as a matter of law. “Injunctive relief is a
remedy and not, in itself, a cause of action, and a cause of action must exist before injunctive relief may
be granted. (Citation.)” (Shell Oil Co. v. Richter, supra, 52 Cal.App.2d at 168; see also County of Del
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Norte v. City of Crescent City, supra, 71 Cal.App.4th at 973 (a permanent injunction is attendant to an
underlying cause of action).) Inasmuch as injunctive relief is not a separate cause of action, Berry’s
demurrer to this “cause of action” should be sustained without leave to amend.

¥, LEAVE TO AMEND

The court may grant a demurrer with or without leave to amend, and the burden is on the party
seeking leave to amend their pleading to establish that the pleading is capable of amendment. (See
Hillman v. Hillman Land Co., supra, 81 Cal.App.2d at 181; see generally Carney v. Simmonds, supra,
49 Cal.2d at 97; see Smiley v. Citibank, supra, 11 Cal.4th at 164; see Blank v. Kirwan, supra, 39 Cal.3d
at 318; Gould v. Maryland Sound Industries, supra, 31 Cal.App.4th at 1153; Code Civ. Proc., § 430.30;
Cal. Rules of Court, rule 3.1320(g).) A plaintiff does not meet its burden unless it advises the trial
court of new information that would contribute to a meaningful amendment. (See e.g. Ross v. Creel
Printing & Publishing Co. (2002) 100 Cal.App.4th 736, 749.)

This Court should grant the motion without leave to amend as to each of the causes of action for
conspiracy, injunctive relief, and slander of title as Cross-Complainant cannot amend to remedy the
infirmities with these causes of action. As to the other causes of action, they should be sustained
without leave to amend, unless Cross-Complainant makes an offer of proof that he can in good faith
allege facts establishing the elements of each of the remaining claims.

V1. CONCLUSION

For the foregoing reasons and subject to a sufficient offer of proof, Geraci’s demurrers to each

of the causes of action should each be sustained without leave to amend.

Dated: June 16,2017 FERRIS & BRITTON,
A Professional Corporation

oy VYochocl P Llloins o

Michael R. Weinstein
Scott H. Toothacre

Attorneys for Plaintiff and Cross-Defendant
LARRY GERACI

3 148

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF CROSS-DEFENDANT
LARRY GEFRACTS DEMITRRER TO CROKS.COMPI AINT RV NARRVI. CNOTTON




NSRS N Yy W B W N e

e R T - T - O o T S o T s O B e e e . T
- < T "SR 0t S T - S .~ D7 T = = S = Sl T P S ST R

FERRIS & BRITTON
A Professional Corporation
Michael R. Weinstein (SBN 106464)
Scott H. Toothacre (SBN 146530)
501 West Broadway, Suite 1450
San Diego, California 92101
Telephone: (619) 233-3131
Fax: (619) 232-9316
mweinstein@ferrisbritton.com
stoothacre@ferrisbritton.com

Attorneys for Plaintiff and Cross-Defendant
LARRY GERACI

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN DIEGO, CENTRAL DIVISION
LARRY GERACI, an individual, Case No. 37-2017-00010073-CU-BC-CTL

Plaintiff, Judge: Hon. Joel R. Wohlfeil
Dept.: C-73

DECLARATION OF MICHAEL R.
DARRYL COTTON, an individual; and WEINSTEIN IN SUPPORT OF CROSS-

V.

DOES 1 through 10, inclusive, DEFENDANT LARRY GERACTI’S
DEMURRER TO CROSS-COMPLAINT
Defendants. BY DARRYL COTTON
[IMAGED FILE]
DARRYL COTTON, an individual,
Hearing Date: July 14, 2017
Cross-Complainant, Hearing Time: 9:00 a.m,
V. Complaint Filed: =~ March 21, 2017
Trial Date: Not Yet Set
LARRY GERACI, an individual, REBECCA
BERRY, an individual, and DOES 1
THROUGH 10, INCLUSIVE,
Cross-Defendants.
[, Michael R, Weinstein, declarz;
L. I am an adult individual residing in the County of San Diego, State of California, and 1

am the attorney in this action for Plaintiff and Cross-Defendant, LARRY GERACI. 1 have personal
knowledge of the foregoing facts and if called as a witness could and would so testify.
2. The purpose of this declaration is to satisfy the requirements of Code of Civil Procedure
section 430.41(a)(3).
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S On June 9, 2017, I emailed plaintiff, DARRYL COTTON, who is acting as his own
attorney, advising him that Mr. Geraci has objections to the Cross-Complaint and intended to file a
demurrer objecting to some, but not all, of the alleged causes of action asserted in the Cross-Complaint,

I further advised him that section 430.41(a) requires me to meet and confer with him in person or by

telephone for the purpose of determining whether an agreement can be reached that would resolve
Mr. Geraci’s objections to be raised in the demurrer. To satisfy the requirements of
section 430.41(a)(1), I attached a draft Memorandum of Points and Authorities in support of the
intended demurrer which set forth the grounds for demurrer and the supporting legal reasons. The draft
Memorandum identified all of the specific causes of action that we believe are subject to demurrer and
identified with legal support the basis of the deficiencies. I further advised him that under section
430.41(a), as the party who filed the Cross-Complaint, he should provide me with his legal support for
his position that his Cross-Complaint was legally sufficient or, in the alternative, how it might be
amended to cure any legal insufficiency. Finally, I advised him that I was available the following week
on most dates/times to meet and confer by telephone or in person to discuss the issues raised by
Geraci’s intended demurrer to the Cross-Complaint and asked that he let me know the date/time when
he would be available to do so.

4. Mr. Cotton responded immediately (later that evening) and thereafter we exchanged
emails attempting to set up a time for a meet and confer telephone call on Monday, June 12, 2017.
However, on Saturday, June 10, 2017, I received a further email from Mr. Cotton stating, “After
reading your draft of the Memorandum of Points and Authorities 1 believe I will retain counsel going
forward. I'll have my attorney contact you next week to discuss these points.” On Sunday, June 11,
2017, I emailed back Mr. Cotton thanking him for letting me know and telling him I looked forward to
speaking with this counsel. I have not yet been contacted by his counsel so have not been able to meet
and confer regarding the demurrer.

[ declare under penalty of perjury under the laws of the State of California. that the foregoing is

true and correct of my personal knowledge. | (/J
}Ww /Z,// / feeniein

Dated: June 16,2017 _
MICHAEL R. WEINSTEIN

S ]
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FERRIS & BRITTON
A Professional Corporation
Michael R. Weinstein (SBN 106464)
Scott H. Toothacre (SBN 146530)
501 West Broadway, Suite 1450
San Diego, California 92101
Telephone: (619) 233-3131
Fax: (619) 232-9316
mweinstein@ferrisbritton.com
stoothacre@ferrisbritton.com

Attorneys for Plaintiff and Cross-Defendant
LARRY GERACI

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN DIEGO, CENTRAL DIVISION
LARRY GERACI, an individual, Case No. 37-2017-00010073-CU-BC-CTL
Plaintiff, PROOF OF SERVICE BY MAIL
v. [IMAGED FILE]

DARRYL COTTON, an individual; and
DOES 1 through 10, inclusive,

Defendants.

DARRYL COTTON, an individual,
Cross-Complainant,
V.
LARRY GERACI, an individual, REBECCA
BERRY, an individual, and DOES 1
THROUGH 10, INCLUSIVE,

Cross-Defendants.
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[. Anna K. Lizano, declare that: [ am over the age of 18 years and not a party to the case; I am

employed in, or am a resident of, the County of San Diego, California; and my business address is:

501 W. Broadway, Suite 1450, San Diego, California 92101,

On, June 16, 2017, I served the following documents:

1.

CROSS-DEFENDANT LARRY GERACI’'S NOTICE OF DEMURRER AND
DEMURRER TO CROSS-COMPLAINT BY DARRYL COTTON;:

REQUEST FOR JUDICIAL NOTICE IN SUPPORT OF CROSS-DEFENDANT
LARRY GERACI'S DEMURRER TO CROSS-COMPLAINT BY DARRYL
COTTON;

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF CROSS-
DEFENDANT LARRY GERACI’S DEMURRER TO CROSS-COMPLAINT BY
DARRYL COTTON; and

DECLARATION OF MICHAEL R. WEINSTEIN IN SUPPORT OF CROSS-
DEFENDANT LARRY GERACI’S DEMURRER TO CROSS-COMPLAINT BY
DARRYL COTTON.

[X] MAIL. I placed a true copy of each document in a separate envelope addressed to each addressee,

respectively, and then sealed each envelope and, with postage thereon fully prepaid, I placed each for

deposit in the United States Postal Service, this same day, at my business address shown above,

following ordinary business practices:

Darryl Cotton

6176 Federal Boulevard
San Diego, CA 92114
Tel: (619) 954-4447
Fax: (619) 229-9387

Defendant and Cross-Complainant

In Pro Per

I declare under penalty of perjury under the laws of the State of California that the foregoing is

true and correct.

Dated: June 16, 2017 FERRIS & BRITTON,

A Professional Corporation

/%/MWM

Anna K. Lizano " v
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DAVID S, DEMIAN, SBN 220626
E-MALL: ddemian@ftblaw. com
ADAM C. WITT, SBN. 271502

E“MAIL: awitt@fiblaw.com

ATTORNEYS AT LAW
4747 EXECUTIVE DRIVE - SUITE 700

SAN DIEGO, CALIFORNIA 92121 - -3107

o TELEPHONE: (858) 7373100
FAGS IMILE: (858) 787~310%,

FINCH THORNTON & BAIRD, LLP

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN ’DIE'Gi:O

_ _ CENTRAL DlVlSION
|| LARRY GERACI, an individual,

Plainifs,
V.

DARRYL COTTON, ait md1v1dual and
DOES 1 through 10, inclusive,

Defendants.

' DARRYL COTTON, an individuzl,

Cross-Complainant,
V.

LARRY GERACI, an 1nd1v1dua1
REBECCA BERRY, an individual; and
ROES 1 through 50, :

Cross-Defendants.

‘CASENO: 37-2017 00010073-CU—BC CTL

FIRST AMENDED CROSS—CQMPLAINT FOR;

)
@

®

)
()

(6)

%)
_ [IMAGED FILE]

| Assigned to:

- BREACH OF CONTRACT

INTENTIONAL

MISREPRESENTATION;

NEGLIGENT

MISREPRESENTATION;

FALSE PROMISE; '
INTENTIONAL, INTERFERENCE |
WITH PROSPECTIVE
ECONOMIC RELATIONS,;
NEGLIGENT INTERFERENC]:
WITH PROSPECTIVE - . .
ECONOMIC RELATIONS; AND
DECLARATORY RELIEF, -

Hon. Joel R. Wohlfeil, Dept, C-73

 Complaint Filed: March 21, 2017
| Trial Date:

Not Set
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“Defendant and cross-complainant fljan’yl Cotton (“Cotton”) alleges as follows:
1. Vente¢ is proper in this Court because the events described below took pl4cc n
this judicial dlsmct and the teal property at issue is located in this Jud1c1al d1str1ct
2 Cotton i 1s, and at all tlmes .mentioned was, an: individual. residing within the:
County of San Diego, California. . | |
3. Cotton was at all times material to this action the solé record owner of the

commercial realfproperiy" located at 6176 Federal Bouleyard, San ID_ic_g‘o, ,’C;alﬁi_fo_rnia»‘ 92114

| (“Property”)y which is the subject of this dispute,

4. Cottonis informed and believes plaintiff ¢ and-cross-defendant Larry Geraci
(“Geraci”) is, and at all times mentioned was, an individual remdlng w1th1n the-County of San
Dlego, California. , . -

5. Cottonis informed and believes cross-defendant Rebecea Berry (“Berry”) s,
and at all times mentioned was, an individual residing within the County of San Diego,
California. |

6. Cotton does not know the true names and capacities of the cross= defendants

naimcd: as ROES 1 ﬂnough 50 and therefore sues them by fictitious names. Cotton is informed

and believes that ROES 1 through 50 are in some way r,esponsibie for the events described in
this First Amended Crosss—jC_ompl'aint. (“FACC”). Cotton will scok'.lea\'ze fo amend this FACC
when the .trué names and capacities of thes,e,a.éross-.de_féndant-s: have be;e;l ascertainéd. -

7. At all times mentioned, each cross-defendant \&a‘s,.anv agent, principal,

representative, cmployee, or partner-of the other cross-defendants, and acted within the course

-and scope of such agency, representation, employment, and/or partnership, and with

permission of the other cross-defendants.

GENERAL ALLEGATIONS

8. In or around August 2016, Geraci first contacted Cotton seeking to purchase the
P.roperty.. Geraci desired to buy the Property from Cotton because it meets certain -
rquuireh‘ient-s of the City of San Diego (“City™) for obtaihing a C"Qndiftio.nal‘ Use Permit

(“CUP”) tooperate a Medical Marijuana ‘Cdnsumer Coope_ratiVe (“MMCC”) at the Property.
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The Property is one of a very limited number of properties located in San Diego City Council
 Distriet 4 that potentially .sa,ti:si%f the CUP requirements for a MMCC.
9.. - Over ‘th'éc..ela“Suihg weeks and months, Geraci and Cotton negotiated extensively
regarding the terms of a potential sale of the Property. During fheée.ne;gotilation.s,_ Geraci
: represen_t_e_& to Cotton, among other things, that: | |
(@  Geraciwasa trus,mortﬁy individual becaﬁse-:’Geraci.-opcrated ina
|| fiduciary capacity for many high net worth individuals and businesses as an enrolled agent for

the IRS and the -owner+mariager of Tax and Financial Center, Inc., an accountingf and financial

D 09 ~J 1= W &) B - R U

advisory business;
{b)  Geraci, through his due diligence, had uricovered a critical zoning issue |

that would prevent the Property from being issued a CUP to operate 2 MMCG unless Geraci

| lobbied with the City to have the zoning issue resolved first;

(¢)  Geraci, through his personal and professional relfatii:onship‘s.; wasina

= e

| unique: position to: lobby and influence key City political figures to have the zoning issie

—

fayorably resolved and obtain approval of the CUP application once submitted; and

=
(52

(d) . Geraci was qualified to successfully operate a MMCC because he owned
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10.  Cotton, acting in good faith based upon Geraci’s representations during the sale

= e

negotiations, assisted Geraci with preliminary due diligence in inVes‘ﬁgatingi the feasibility of a
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- However; despite the parties” work on a CUP application, Geraci represented to Cotton that a

B,
8

el

CUP application for the Property could not actually be submitted until after the zoning issue

b
LD

was resolved or the application would be summarily rejected by the City.
11. ° Onoraround October 31,2016, Geraci asked Cotton to execute an Ownership .

Disclosue Statement, which is a required éomponent of all CUP apblicrations._ Geraci told

™

Cotton that he needed the signed document to show that Geraci had access to the Property in.

]
N

connection with his lobbying efforts to resolve the zoning issue and his eventual preparation of

Y
~

| 28| acuUP application. Geraci also requested that Cotton sign the Ownership Diselosute Statement
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 was very familiar with MMCC operations and who was involved with his other M

+

o

as an indication of good-faith while the parties negotiated on the sale terms. At no time did

it | Ay - S, T

. into-a finel written agreement for the sale of the Property. In fact, Geraci repeatedly

~ maintained to Cotton that the zoning issue needed to be resolved before a CUP application

could ever be submitted.

12,  The Ownership Disclosure Statement that Geraci provided to Cotton to sign in
O:otober-20f1;6 incorrectly indicated that Cotton had leased the Property to Betry. However, .
Cotton has never met Berry pe_rsénaéll;y and never entered into a lease or any other type of
agreement with her, Atthe time;, Geraci told Cotton that Berry was a trusted employee who |

dispensaries. Cotton’s understanding was that Geraci was unablé to list himself on the
application because:of Geraci’s other legal issues but that Berry was Geraci’s agent and was
working in concert with him and at his direction. Based upon Geraci’s assurances that listing

Berry as a tenant on the Ownership Disclosure Statement was necessary and ‘proper, Cotton

- executed the Ownership Disclosure Statement that Geraci provided to him.

13.  OnNovember 2, 2016, Geraci and Cotton met at Geraci’s office in an effort to

1l negotiate the final terms of their deal for the sale of the Property. At that meeting, the parties
' reached an oral agreement on the material terms for the sale of the Property. The parties

further agreed to codper.ate. in good faith to promptly reduce the agreed-upon terths to writing.

14.  The materjal terms of the agreement reached by the parties at the November 2,
2016 meeting iricluded, without limitation, the fbll»owirng: key deal points:

(a) . Geraci agreed to pay the total sum of $8-00,:0(i)0' in consideration for the

' purchase of the Property, with a $50,000 non-refundable deposit payable to Cotton
'i’rrnnédiiately upon the parties” execution of final integrated wﬁtteh’ agreements and the
| remaining $750,000 payable to Cotton upon the City’s approval of a CUP application for the

| Property;

ey
1111
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1] (b)  The parties agreed that the City’s approval of a CUP application to.
opetate a MMCC at the Property would be a condition precedent to-closing of the sale (In other -
-words, the sale of the Property would be completed and title transferred.to Geraci only upon

: the City’s approval of the CUP application and Geraci’s payment of the $750,000 balance of

2

3

4

5| the _purgha_se price.to Cotton. Ifthe City denied the CUP application, the parties. agreed the

6. || saleof the Property would be ‘auftomat‘ic-all»y'términat'e;d.. and Cotton’jqulfd'be entitled to retain |
7 || the.entire $50 000 tion-refundable deposit); _. |

8 (©)  Geraciagreed to grant Cotton aten percent (10%} equity stake in the
9

MMCC that would operate-at the Property followmg the City’s: approval of the CUP
10 application; and | )
1l . (& Inaddition, Geraci agreed that, afier the MMCC commenced operations

12| atthe Propetty, Geraci would pay Cotton ten percent (10%) of the MMCC’s monthly profits

13 || and Geraci would bgqarantgsgs that such payments would amount to at least $10,000 per month.
141 15, AtGeraci’s request, the sale was to be documented in two Wﬁtt'én agreements; a-
15 real estate purchase agreement and a separate-side agreement, Whlch to gether would contam all
16} the agr.ee:d-upon terms from the November 2, 2016 meeting, At that meetlng,;(icr_;am also:

17 6ffered to have his attorney “quickly” draft the final _i‘vrite_grat?ed agreements and ‘Cotton agreed.
18] 16.  Although the parties camie to a final agreement on the purchase price and
19 depés’it‘_ amounts at their November 2, 2016 meeting, Geraci requested additional time to come
' 20 up Wlth "tjhe‘ $550,O.00nOnrrefﬁndgble3rdep‘o_sitn Geraci claimed he needed extra tifne because he

21 || - had limited cashflow and would require the cash he did have fo fund the lobbying efforts
22 needed to resolve the .zor;ii'hg’. issue at the.Pirdp‘erty' and to prepare the CUP application.
23 17.  Cotton was hesitant to grant Geracii,mo‘re time to pay‘the, non-refundable deposit
24| but G‘eraci;offered: to pay $1@~OOO towards th‘el $50,000 total deposit iimrn’ediatély‘ as'a show of
25 ‘ “good-faith,” even though the parties had not reduced their final agreement to writing. Cotton :
26 || was understandably concerned that Geraci would ﬁle the CUP application before paying the

' = 27 'balance of the non-refundable deposit and Cotton would never receive the remainder of the

28 || non-refundable deposit if the City denied the. CUP application before Geraci paid the
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1 || remaining $40,000 (thereby avoiding the parties” agreement that the $50,000 non-refundable
/w 2 >d-epos'it was intended to shift to Geraci some of the risk of the CUP ‘app'licati:on"being denied).
3 | Despite his reservations, Cotton agreed to Geraci’s 1equest and accepted the lesser $10,000
4 initial deposit amourit based upon Geraci’s express promise to pay the $40, OOO balance of the
5 nen*refundab_le deposit no later than prior 19_ submission.of the CUP- application.
6 i' 18.  Atthe November 2, 2016 meetmg, the parties executed a three-sentence
7 | docurnent related to therr agreement at Geraci’ s request, Wthh read a as follows:.
8 Darryl Cotton has agreed to sell the property located at 6176
: Federal Blvd, CA for a sum of $800,000.00 to Larry Geraci or
9 assignee on the approval of a Marijuana Dispensary. (CUP for a
R dispensary)
- Ten Thousand dollars: (¢ash) has been given in good faith earnest
11 | money to be applied to the sales price of $800,000.00 and to
N remain in -effect until license is approved. Darryl Cotfon has
124 agreed not o enter into any other contacts on this property.
13 :: " Geraci asstired Cotton that the document was intended to merely create a ;rxe.c:ord? of Cotton’s
~ 14 receipt of the $10,000 “good-faith™ deposit and provide evidence of the parties” agreement to .
. 15 enter mto final 1ntegrated agreement documents. related to the sale-of the: Property. That same.
16 || day; Gerac1 emailed Cotton a scanmed copy of the executed document. . In an- email to Geraci
17 Severa‘l' hours later following closer review of the document, Cotton wrote: |
184 1 just noticed the 10% equity posmon in the dispensary was not
language added into that document. I just want to make sure that
194 . we’re not missing that language in any final agreement as it is a
; factored element in my decision to sell t’heﬂpr:oper_ty. I’ll be fine if
20 you would simply acknowledge that here in a reply:
21| Approx1mately two hours later; Geraci teplied via email, “No no problem at all.”
22 19. Thereafter Cotton continued to operate in good faith under the assumptlon that
231l Geraci’s attorney would promptly draft the fully mtegrated agreement documents-as the parties
24| had agrecd and the parties would short;ly execute the written agreement-s.,to-doc_mnent their
25 || agreed-upon deal. However, over the following months, Geraci proved generally unresponsive
26| and continuously failed to make substantive progress on his promises, including his promises
g 271 to promptly deliver the draft agreement documents, pay the balance of the non-refundable
28| deposit, and keep Cotton apprised of the status of the zoning issue.
e |
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20.  Over the weeks and months that followed, Cotton repeatedly reached out to
| Geraei regarding the status of the:zoni’n;g issue, the payment of the remaining balance of the
non-refundable deposit; and the status of the draftrdocuments; F0r':example;,‘on January 6,
2017, after Cotton became GXasperated with Geraci’s faim;r.é to provide any substantive

updates, he texted Geraei, “Can you call me. If for any reason yc‘)u"re not. :m'oving_ forward I

ything is: going fine
the meeting_ went great. yesterday» supposed: to sign fo on the zoning on the 24th of this month

I'll try to call you later today still very sick.”

© e Ny Wb W N

21.  Between January 18,2017 and. February 7, 2017 the following exchange took

place between Geraci and Cotton via. text message

aci: “The sign off' date they said it s going to be: the 30th ”
ton: “This resolves the zonlng issue?”

Geraci: “Yes”
ton: “Excellent""., ;

;-,-s
&

o

Cotton: “Whats new?”

- Cotton; “Based on your last text 1 thought you’d have some
information on the zoning by now. Your lack of response suggests
no resolution as of yet.” :

Geraci: “I'm Just walking in with clients they resolved it its fine’
we’re just waiting for final paperwork.”

® 3

The above communications between Geraci and C_o‘tton regarding the zoning issue conveyed to

S

Cotton that the issue had still not yet been fully resolved at that time. As:rioted, Geraci hiad

S

R 3

| vprevi'ously‘represented to COt-ton that the: CUP applicvation could not be submitted until the
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the outside date the partles- had agreed upon for payment of the $4Q,-OOQ-.baslance of the non-
refundable deposit to Cotton. As it turns out, Geraci’s.represent'ations- ‘were untrie and he

knew they were untrue-as he had in fact-already submitted the CUP application months prior.

NN

22.  Withrespect to the promised final agreement documents, Geraci continuously

(N

/_W failed to»ti.m"e-ly’ deliver the documents as agreed. On February 15, 2017, more than two

28| months after the parties reached their agreement, Geraci texted Cotton, “We are preparing the

FINCH, THORNTON &

BAIRD, LEP : ' . 7 )
4747 Exdcitive
Drive - Suite 700 ' .
San Diego, CA 52121 , : , _ e '

(@) 73100 FIRST AMENDED CROSS-COMPLAINT




T

)
N

™

N - T - Y T G T R ¥

SV U T T S

<0

5B N

28 |

FINCH; THORNTON, &

BAIRD, LLP
4747 Executive
Drive ~.Stite 700

San Diego, CA 92121

{858)737-3100

[

O

documents with the attorney and hopefully will have them by the end of this week.” On
February 22, 2017, Geraci again texted Cotton, ;‘Contract should be ready in a couple da‘ys:”
23. ° On February 27, 2017, nearly three months after the parues reached an

Il agreement on the terms of the sale, Geraci finally emailed Cotton a draft redl estate purchase
- agreement and Sztatedﬁ-.x “Attached s the draft purchase of the property for400k. The additional
contract for the 400k should be in tgday'arfd 1 -will'forward, itto you as well.” However, upon

Il ‘revi‘ew: - the rdraﬂ:ﬁwehase.v-agre‘ement’ was mii:ssing many Qf"the- key deal poiﬁts agreed_ upon by

Geraci clalmed it'was 31mply dueto mlscommumcatlon with his attorney and promlsed to have

| her revlse the-agreement: to accurately reﬂect their'deal points:

24 On March 2, 2017 Geraci first emailed Cotton a draft of the separate 31de

gagﬁéement!that- was to incorporate other terms of the parties” deal. ‘Cotton immediately

| reviewed the, draft sidéz,\ég’rje'emﬂent and .erna;iilied Geraci the next day l’s‘tati‘ngf? “I see thatno

t reference is made to the 10% equity position... 'v[ar‘id]‘-pafa 3,11 looks to avoid our agreement
| completely.” Paragraph 3.11 of the draft side vagreeme"nt Stéted:that the parties had no joint

i venture-or partnershlp agreement of any kmd ‘which contradlcted the parties” express

agreement that Cotton would receive a ten percent eqmty stake in the MMCC business as a

condltlon of the sale of the Property

'2'5';- . On orabout March 3, 2017, Cotton told Geraci he was con51der1ng retamlng an

attorney to revise the incomplete and incottect draft documents provided by Geraci. Geraci

 dissuaded Cotton from doing so by assuring Cotton the errors -;zwe;fe. simply due toa

fﬁi:SundﬂfSﬁndin’g with his attorney and that Cotton could speak with her directly regarding any

: comments on the drafts.

26.  OnMarch 7 2017 Geraci emalled Cotton a revised draft of the side agreement -
along w1th a cover-email that stated; “... the 10k a month might be difficult to hit until the»» :
sixth month... can we do‘lSk, and‘ on the seventh month start 10k?”. Cotton, increasingly
frustrated with Geraci’s failure to abide by the parties’ agreement, -re-,sp‘onde.d‘ to Geraci on

March 16, 2017 in an email which included the following:

160
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.....

commumcatlons have not reﬂected what agleed upon and are stlll
far from. reflecting our original agreement. Here is my proposal,
please have yoiir attorney Gina revise the Purchase Agreement and
the Side Agreement to incorporate all the terms we have agreed
upon so that we can execute final versions and get this closed... -
Please confirm by Monday 12:00 PM whether we are on. the same
page and you plan to continue with our agreement ... If, hopefully,
we can work through this, please confirm that revised final drafts
that incorporate the terms w111 be provided by Wednesday at 12:00
PM. I promise to review and provide comments that same day so
we can execute the same or next day.

27.  Onthessame day, C'otton.;co’ntaefe‘df‘the‘ Cfity"fs..D»evelopment-.Pir'oj_ﬁefct Manager

|l responsible for CUP applications. At that time, Cotton discovered for the first time that Geraci

|| had submit'ted:a-CUanppIic:ation fdr"thestpeﬁv“ way back bécklon.o'ctbber 31, 2016, ibé-fore;th;g:

_,,________‘W____.——.__.._._.,___..____.,

|l representationsover t_h_q revious five months. Co,tton.rexpress;ed, hig .d'lsappmntmeznt:apd,"

frustration in the sameMarch 16, 2017 email to Geraci .

I found out today that a CUP application for my property was
submitted in: October, which 1 am assuming is from someone
connected to you. Although, I note that you told me that the
$40,000 deposit balance would be paid once the CUP was
submitted and that you ‘were waiting on certam Zoning issues to be
'resolved Which is not the'case.

.28, On March 17,2017, after Geraci r_:equeéted‘ an ins-_bersonz meeting via text

Il message, Cotton replied in an email to Geraci which including the following:

I 'would prefer that until we have final agreements that we converse
- exclusively via email. My greatest concern is that you get a denial
on the CUP application and not provide the remaining $40,000
non-refundable deposit. To be frank, I feel that you are not dealmg
with me in good faith, you told me repeatedly that you could not
submiit a CUP appllcatlon uritil certain zoning issues had been
resolved and that you had spent hundreds of thousands of dollars
on getting them resolved. You lied to me, I found out yesterday
from the City of San Diego that you subrm’rted a CUP application
on October 31 2016 BEFORE we even signed our agreement on.
the 2nd of November... Please confirm by 12:00 PM Moernday that
you are honoting our agreement and will have final drafts
(reflecting completely the below) by Wednesday at 12:00 PM.

Gerdci did not provide the requested confirmation that he would honor their agreement or

proffer the requested agreements prior to Cotton’s deadlines.
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14 :  and to step aside from the CUP application has diminished the value of the Property, reduced

29. . OnMarch 21, 2017, C‘otﬁtém .»em'afiléd Geraci to confirm their agreement was
terminated and that Geraci no longer had any interest in the Prope‘:rét%y..; Cotton also notified
Geraci that he intended to move forward with a new buyer for the Property..

30, OnMarch 22, 201 7, Geraci’s attorney, Michael Weinstein (“Weinstein™),

emailed Cotton a copy of a complaint filed by Geraci in which Geraci claims for the very first

- time that the three-séntence document signed by the patties on November 2, 2016 constituted

thcpattie:‘s? ‘complete agreement regarding the Property, contrary to the entire course of
deai’ings_;betw,ezen the parties and Geraci’s own statements and acti'ron"s;, |

| 31 (’)"n‘March 28, 2017, Weinstein.emailed Cotton and indicated that Geram
intended to .gon{inuez to putsye the CUP application and would be posting notices on Cotton’s
property. Cotton responded via email the same day and bbjt:cmd to Geraci or his agents
entering the Property and reiterated the fact that Geraci has no rights 0 the Property;

.32, The defendants® refusal to-acknowledge they have no interest in the Property

the price Cotton will be able to receive for the Property, and caused Cotton to incur costs and

attorrieys’ fees to protect his interest in his Property.

FIRST CAUSE OF ACTION

(Breach of Contract — Against Geraci and ROES 1 through 50)

33, Cotton realleges and:incorporat’és__ by réference{paragraph‘s: 1 .throug}i 32, above,
as though set forth in full at this point. | |

34:.l Geraci and Cotton entered into an oral agreement regarding the sale of’ﬂfie
Propetty ia,n'd_;ag-r:eéd to negotiate and collaborate in good faith on mutually accépt;able purchase
and: sale do::ﬁmentsv:re_ﬂectinﬁg their agreement. |

35, | Cotton performed.all conditions, covenants, and promises required on his part to
be -:perform‘ed in accordance with the terms and conditions-of the ora‘lcont;act"between.the
parties or has been excused from performance.
rrrei
1117
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-36.  Under the parties’ oral contract, Geraci was bound to negotiate t'he‘ terms of an
agreement for the Propertyin good faith. Geraci bre‘ached-hi_s..obls_iga,tion to;negoti_at'e ingood
faith by, among other things, intentionally delaying the process of negotiations, failingto
deliver-acceptable p:umhas_e documents, failing to pay the agreed-upon non-refundable deposit,
demanding new and unreasonable terms in order to. further delay and hinder the process of

negotiations, and failing to timely or constructively respond to Cotton’s requests and

- communications.

37.  Asadirect and proximate result of Geraci’s breaches of the contract, Cotton has

- been damaged in an amount not yet fully ascertainable and to be determined according to proof

gt trial,

SECND CAUSE OF ACTION -

. 3'8:., Cotton realleges and mcorporates by reference paragraphs 1 through 37, above,

| as though set forth in full at this point.

39, Defendants made statements to Cotton that: (a) were false representations of

material facts;a (b) de_fendantsx.knew to be :false_-»or*were_; made recklessly and without regard for

: . their truth; (¢) defendants intended Cotton to rely upoﬁ;-(d)ﬂCottOn reasonably and justifiably

relied upon; (&) Cotton’s reasonable reliance upon was a substantial factorin causing harm and
damage to Cotton; and (f) caused damages to Cotton as a ’di’rectv and proximate ;iesu.li of such:
fraudulent statements as described in paragraphs 1 ‘t-hmau__g*h 32 above.
40.  Theintentional migrepresentations by defend‘ants include at least the following:
(@  Onor about Qctober 31, 2‘0»116, Geraci frau,dﬁlenfly' induced Cotton fo
execute the Ownership-Disclosure Statenient by (i) falsely representing tflat Geraci needed to

show he had .a(:eesjsj to the Property in cotinection with tiis lobbying efforts to resolve the

| zoning issue and in connection with the preparation of a CUP application; and (ii) by

indicating tﬁe document would only be used as a show of good-faith while the parties
negotiated on the sale terms;

1rrd
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agreement;

=y

(b)  Onorabout November 2, 2016, Geraci fraudﬁlently induced Cotton to

execute the document Geraci now alleges is the fully integrated agreement between the parties

by tepresenting that (i) the CUP application would not be filed until the zoning issue was

resolved; (if) Geraci would honor the tetms of the complete agreément reached by the parties at

their November 2, 2016 meeting; (1ii) Geraci would pay th.eé-f$40_;;000 remainder of the $50,000 -~

non-refundable deposit to Cotton on or before filing a CUP application; and (iv) Geraci

und‘erstoo-d and :ag-reed the document was not intended to be the final agreement between the

(¢) ©On 'm‘ult‘ipfe “o‘cca‘sioris, Geraci represented to Cotton that a CUP
apphcatlon for the Property could not be subinitted until after the Zoning issue was resolved

()] | On.multiple occasmns Geraci represented to Cotton. that Geracl. had not

yet filed a CUP application with respect to the Property when the CUP application had already

been filed; and

(¢)  Onmultiple occasions, Geraci represented to Cotton that the preliminary
work of preparing a CUP application was merely underway, when, in fact, the CUP application
had already been filed, | | )

41.  Defendants, through their intentional misrepresentations and the actions taken in

- reliance upon such mi'srepresentaﬁ‘ons, have diminished the value of the Property, reduced the

| price Cotton will be able to receive for the Property, arid caused Cotton to incur costs and

attorneys® fees to protect his interest in his Property. As a further result of the intentional

| misrepresenitations, Cotton has been deprived of the remaining $40,000 of the npn-refundaBIe

deposit that Geraci promised to pay ptior to filing a CUP application for the Property.

42, The misrepresentations were intentional, willful, malicious, outrageous,
unjustified, done in bad faith and in conscious disregard of the rights of Cotton, with the intent
to deprive Cotton of his interest in the Property. This intentional, willful, malicious, |
outrageous and unjustified conduct entitles Cotton to an award. of general, compensatory,

special, exemplary and/or punitive damages under Civil Code section 3294.
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" THIRD-CAUSE OF ACTION
(Necrliigen't‘ Mistepresentation — Against G’erac‘i and ROES 1 through 50) -
" 43.  Cotton. realleges and incorporates by reference paragraphs ¥ through 42, above
as though set forth in'full at: thrs point. ,
 44.  Defendants made statements to Cotton that: (a) were rfaiése renre'sentatiens of
material facts; (b) defendants had no — grounds for bel-ieving were true when the

statements were made; (c) defendants 1ntendcd Cotton to rely upon; @ Cotton reasonably and

| justifiably relied upon; (¢) Cotton’s reasonable reliance upon was-a substantlal factor in

causing hatm and damage to Cotton; and.(f) caused damagesto Cotton as a :d:1rect and

. proximate result of such ftaudulent statements as described in patagraphs. 1 through 32 above..

45.  The negligent mistepresentations by defendants include at least the following:
(@)  Onorabout October 31,2016, Geraci fraudulently induced Cotton to
execute the Ownership Dlsclosure Stateméntby (1) falselfy iepres,enfiﬁg that Geraci needed to
show he had access to the Property in connection with his lobbying effo__r_;ts to resolve the-
zoning, i’esue<"and i eonn‘ee.ti‘on w1th the preparation of a CUP application; and ‘C_ir)-:b,y
indiicati:n:g, the document would only be nsedi asa sh'ow' of g‘ood,—fai'.th while the parties
negotlated on the sale terms;. . . |
‘ (b)  Onorabout November 2,2016, Geraci fraudulently induced Cotton to
execute the document Geraci 'now alleges is the fully 1ntegrated_.agreement between the parties
by representing that (i) the CUP application :would not be filed until the zoning issue was
resolved (i) Geraci would honor the terms of the complete agreement reached by the parties at

‘their November 2, 2016 meeting; (iii) Gera01 would pay the $40,000 remainder of the $50, 000

' non.—reﬁm;dabfle-deposrt to iCotton on.or before filing a CUP apphcatl.on;; and (iv) Geraci ,_

understood and agreed the document was not intended to be the final agreement between the
parties for the purchase of the Property and did not contain all rnaterial termjs- 'of.tne parties”
agreement; |

NN
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(©) .O'n' multiple oceasions, Geraci r.epresénted to Cotton that'a CUP

application for the Property could not be submitted until after the zoning issue was resolved;

(_d); On multiple occasions, Geraci represented to Cotton that Geraci had not
yet filed a CUP-application with respect t:o:‘ther Property when the CUP application had already
been filed; and ‘

ey ~ On multiple oceasions, Geraci represented to Cotton that the preliminary

| work of preparing a CUP application was merely underway, when, in fact; the CUP application

had:already been ﬁled

46.  Defendants, through the1r negligent misr epresentatlons and the actlons taken in

reliance up'on such. mslsrepresentatlons-‘ have dlmlmshed. the value of the Property, reduced the:

deposr[ that Geracn promlsed to pay prlor to ﬁlmg a CUP apphcatlon for the Property
FOURTH CAUSE OF ACTION

'- (False Promise — Against Geraci and ROES 1 througtt. 50)

47.  Cotton re‘a‘Ilég-es an'd incorporatés by reference paragraphs 1 through 46, above,
as though set forth in full at this pomt , “

48. On November 2, 2016 among other thmgs Geraci falsely promlsed the
following to Cotton without any intent of fulfilling the promises:

_ (@)  Geraci would pay Cottorn the remalmng $40.000 of the non-refundable
deposit prior to ﬁllng a CUP application; " :
_ Gb) . Geraci would cause his attorney to promptly draft the final integrated
agreements to document the agreed-upon.deal between the parties;
| (c) Gera01 would pay Cotton the greater of $10,000 per month or-10% of the -
monthly t)r_oﬁt‘s for the MMCC at the Property if the CUP was granted; and
(dy  Cotton would be a 10% owner of the MMCC business operating at

Property if the CUP was granted.
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49,  Geraci had no intent to perform the promlses he made to Cotton on November
2, 201 6 when he made them |

50, Geraci intended to de.ceive Cotton in orderto, among other things, cause Cotton
to rely on the false promises and execute the dociimient sigried by the parties at their November
2, 2016 meeting so that Geraci could later deceitfully allege that the document contained the
pa_ﬁieS" entire agreement, | |

51.  Cotton reasonably relied on Geraci’s promises.

52. - Geraci failed to perform the promises he made on November 2, 2016.

53.  Defendants, through their false promises and the actions taken in reliance upon
such false promises, have diminished the yaléuez of the Property, re‘dueed,the»pri:ce- Co;t{ton. will
be able to receive for the Prep'erty, ands‘eC'au'ée'd Cotton to incurcosts and atiorneys’ fees to
p'fotecf his interest in his Property. As a further result of the. false promises, Cotton has been

deprived of the remaining $40,000 of the non-refundable deposit that Geraci promised to pay

prior to ,ﬁ'liiﬁngjfsa"-CUP application. for the Property.

54.  The false promises were intentional, w111ful, malicious, -outrage05;55. unjustified,
done in bad faith and in conscious disregard of the righ_té of Cotton, with the intent to ideprivﬂc
Cotton of his interest in the Property. This intentional, willful, malicious, outrageous and |
unjustified conduct e_n;ti-t‘l'es Cotton te.an» award of general, compensatoty, special, exemplary
and/or punitive damages under Civil Code 'secﬁ.on 3294, .

| FIFTH CAUSE OF ACTION
(Intentional Interference w1th

Prospectlve Economic Relations — Against Geraci and ROES 1 through 50)

55.  Cotton realleges and incorporates by reference paragraphs 1 through 54, above,

as though set forth in full at this poiiit;

56. Cotton has an ongoing prospectlve business relationship with the City that was

| resulting, and would have resulted, in-an  economic benefit to Cotton based onandin

connection with the vapprov:al of the CUP application. In addition, Cotton has an-ongoing

prospective business relationship with the new buyer of the Property that was resulting, and

- 167
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would have resulted, in an economic benefit to Cotton based on and in connection with the sale
of the Propetty.

57..  Defendants knew of Cotton’s ongoing and prospective business relationship
with the City arising from and telated to the CUP Application and defendénts} knew of ’Cot’t'on?-s;
ongoing and prospective business r‘ellaﬁ‘onshipr with the new buyer for the ?rOpeﬂy.

58.  Defendants intentionally engaged in acts designed to interfere, and which have

| interfered and are likely to continue to '-inter::ferez,‘ with Cotton’s relationship with the City, the

CUP application, and the new buyer, including without limitation, their refusal to acknowledge

| they have no interest in the Property and/or the CUP application.

59. As a direct and proximate result of the defend‘ants" conduct, Cotton has suffered

fraudulent, and oppressiﬁ\ﬂfe':conduot} which subjﬂecjte‘d ‘Cotton to cruel and ‘unj};u;stt hardship in

conscious distegard of Cotton’s rights, so.as to justify an award of exemplary and punitive

| -damages in an amount to be determined according to proof at trial, including pursuant to Civil

Code section 3294. ,
SIXTH CAUSE OF ACTION
(N eghgent Interference with Prospective |
Economic Relations — Against Geraci and ROES 1 through 50)
61.  Cotton realleges and inicorporates by reference paragrdphs 1 through 60, above;
as though set forth in full at this point,

62.  Cotton hasan ongoing prospective business relationship with the City that was

~ resulting, and would have resulted, in an econom‘ic benefit to Cotton based on. and in

- connection with the approval of the CUP apphcatlon In addition, Cotton has an ongomg

prospec’uve business relationship with the new buyer of the Property that was resulting, and
would have resulted, in an economic benefit to Cotton based on and in connection with the sale

of the Propetty:

FIRST AMENDED CROSS-COMPLAINT




63.  Defendants knew or should have known of Cotton’s ongoing and prospective

)

business relationship with the City atising from ana related to the CUP Application, and
- defendants knéw or should havé_,zknown of Cotton’s ongoing and prospective business
} relationship with the new buyer for the Property. | o

64.  Defendants failed to act with reasonable care when they engaged in acts
designed to. interfere, and which have interfered and are likely to continue to interfere; with
Cotton’s relatioriship with the City, the CUP application, and the new buyer, .i;_ri'cfl;ud‘ing without

limitation, their »r;efusal;v‘to. acknowledge they have no interest in the Property and/or the CUP

Yo - S, S o N I G TC I N

application:
65. . Asa direct and proximate result of the defendants” conduct, Cotton has suffered

| and will continue to suffer damages in 4n amount not yet fully ascertainablé and to be

 determined according to proof at trial,

- SEVENTH CAUSE OF ACTION -

D

Lo
2

(Declaratory Relief — Against Geraci, Be‘rry,‘an:d ROES: 1 through 50)

66.  Cotton reallegés and incorporates by r,éfer,e‘nc‘e:parag,raphs 1 through 65, above,

Pk
N

as though set forth in full at this point,

67.  An actual controversy has arisen and now exists betwqcn-'Cotton and all

Peed
3

~ defendants concerning their respective rights, liabilities, obligations and duties with respect to

—t
‘oo

 the Property and.the CUP application for the Property filed on or around October 31, 2016.

[\S S oy
< v

68. A declaration of rights is necessary and appropriate at this time in order for the

| 'pa,rt_'iejsftd ascertain their respective rights, liabilities, and- oblfig;atizons‘ because no adequate

)

remedy other than as prayed for exists by which the rights of the parties may be ascertained.

69.  Accordingly, Cotton respectfully requests a judicial declaration of rights,

b o)
FEUE. OV}

liabilities, and obligations of the parties. Specifically, Cotton requests a judicial declaration "

o]
(9

- that (a) defendants have no right or interest whatsoever in the Propetty, (b) Cotton is the sole

intefest—holdejr- in the CUP application for the Property submitted on or.around October 31,

LS
~3 N

2016, (c) defendants have no intetest in the CUP application for the Property submitted on or

28 || around OQctober 31, 2016, and (d) the Lis Pendens filed by Geraci be released.

FINGH, THORNTON &

JBAIRD; LLP - 1 7 .
4747 Exgioutive 1 6 9
Drive - Buité 700 ’ :
San Diggo, CA92121 ’ . - . . L _ | .

(858 7979100 FIRST AMENDED CROSS-COMPLAINT |




'PRAYER FOR RELIEF

et

ON THE FIRST CAUSE OF ACTION:

FORE, Cotton prays for relief as follows:

1. For general, special, and consequential damages in an amount not yet fully
ascertained and according fo-’ proof at trial, but at lséést $40,000; and

2. For compensatory and reliance damages in an amount not yet fully asceﬁained.
-~ and according to proof at trial.

ON THE SECOND CAUSE OF ACTION

W 8y W B W N

1. Fot general, special, ahd consequential damages in an amount not yet fully

ascertained but at lieas.t;;$4(i);,;000;.

|y
<

2. For compensatory and reliance damages inan amount not yet fully ascertained

R s

! and according to proof at trial; and

3. For punitive and exemplary damages in an amount just and reasonable to punish

a‘nd deter defendants.

ON THE THIRD CAUSE OF ACTION

ot

1. For general, special, and consequential damages in an amount not yet fully

—t .

. ascertained but at least $40,000; and -

e
o0

2. For compensatory and reliance damages in an amount not yet fully ascertained
~ and according to proof at trial.

| ON THE FOURTH CAUSE OF ACTION

o
@ 0

1.  For general, special, and consequential damages in an amount not. yet fully

o b
(3 Pk,

[

ascertained but at least $40,000;

NS,
(S

2. For compensatory and reliance damages in an amount not yet, fully ascertained

and according to proof at trial; and

[ %
WA

3. For punitive and exemplary damages in an amount just and reasonable to punish

and deter defendants.

N
N O

Ry
sl 71117
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ON THE FIFTH CAUSE OF ACTION

-1 For general special, and consequent1al damages in an amount not yet fully

ascertamed but at least $40,000;

2. . For cempeﬂn’s-ater;y and reliance damages in an amount not yet fully ascertained

- and according to proof at trial; and

3. For punitive and exemplary damages in an amount JLlSt and reasonable to pumsh

i B and deter defendants

ON THE SIXTH CAUSE OF ACTION

l For general, speelal and consequent1a1 damages in an amount not ye’t fully
ascertamed but at least $40, 000 and
2. For compensatory and reliance damages inan amount not yet fully ascertained.

and according to proof at trial. v
ON THE SEVENTH CAUSE OF ACTION

1. . Forajudicial declaration that defendants have no right or interest whatsoever in
the Property; - " | |
2. For ajudicial declaration that Cottonis the sole interestz-..hoflder in the CUP

application for the Pre.peljty submitted on or around October 31, 2016, defendants have no right |

- or interest in said CUP applfifcation‘ and that defendants are enjoined from further pursuing

such CUP apphcatxon for the Propetty; and -
3.  Fora Jud1c1a1 order that the Lis Pendens filed by Geraci on the Property be

released:

NI aR
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ON ALL CAUSES OF ACTION

1. For interest on all sums at the maximum legal rates from dates according to

proof;

2..  Forcosts of suit; and

3, For such other relief as the Court deems just. ..

DATED: June 30,2017

2403.004/3BH5401.mic

- Datryl Cotton

Respectfully submitted,

FINCH, THORNTON & BAIRD, LLP

fendant and Cross-Complainant

Attome'xfsi forDe :v::i

2 ';172,
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DAVID S. DEMIAN, SBN 220628
E-MAIL: ddemjan@fthlaw,com
ADAM .C. WITT, SBN 271502

E-MAIL: owitt@ftblaw.com : . ‘ (\Ml B‘JSWESSOFH(,EQ

FINCH, THORNTON & BAIRD, LLP CENTRAL DMSON
ATTORNEYS AT LAW { .
4747 EXECUTIVE DRIVE - SUITE 700 | ' ' A1 A G 33
SAN DIEGO, CALIFORNIA 921213107 .
TELEPRONE: {858) 737-3100 ! CLERKSUP!:H’UR COURT
FACSIMILE; (868) 737-3101 ;

Attorneys for Defendant Darryl Cotton |

D R i

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE CO:UNTY OF SAN DIEGO

| | ' CENTRAL DIVISION
LARRY GERAC], an individual, ; CASENO: 37—2017—00010.073-CU-BC-CTL
| Plaintiff, PROOF OF SERVICE BY MAIL
v. - N % [IMAGED FILE] |
DARRYL COTTON, an individual; and : | Assigned to:
DOES 1 through 10, mcluswe, ' .| Hon. Joel R. Wohlfeil, Dept. C-73
Defendants. : '_ f Complaint Filed: March 21, 2017

4 L Trial Date: Not Set
1, Holly J. Glavinic, declare that: '

T am over the age of €ighteen years;and not a party to the action; I am employed in the
County of San Diego, California, where thg mailing occurred; and my business address is 4747
Executive Drive, Suite 700, San Diego, Calllifomia 92121-3107. I further declare that ] am
readily famjliar with the business’ practicei for collection and processing of correspondence for
mailing with the United States Postal Service pursuant to which practice the correspondence
will be deposited with the United States Pc;stal Service this same day in the ordinary course of
business': I caused to be served the followiing document(s); FIRST AMENDED CROSS-
COMPLAINT, by placing a copy thereof 11’1 a separate envelope for each addressee listed as
follows: ' ' ‘
11111
11111
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DAVID S. DEMIAN, SBN 220626
E-MAIL: ddemlan@fiblaw.com
ADAM C. WITT, SBN 271502

E-MAIL: awitt@ftblaw.com

FINCH, THORNTON & BAIRD, LLP

ATTORNEYS AT LAW
4747 EXECUTIVE DRIVE - SUITE 700

SAN DIEGO, CALIFORNIA 92121-3107

TELEPHONE: (B58) 737-3100
FACSIMILE: (B58) Ta7-3101

Attorneys for Defendant and Cross-Complainant Darryl Cotton

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN DIEGO

CENTRAL DIVISION
LARRY GERACI, an individual, CASE NO: 37-2017-00010073-CU-BC-CTL
Plaintiff, : SECOND AMENDED CROSS-COMPLAINT
. FOR:
V.
(1) BREACH OF CONTRACT;
DARRYL COTTON, an individual; and (2) INTENTIONAL
DOES 1 through 10, inclusive, MISREPRESENTATION;
3 NEGLIGENT
Defendants. MISREPRESENTATION;

(4) FALSE PROMISE; AND
(3) DECLARATORY RELIEF.

[IMAGED FILE]

Assigned to:
Hon, Joel R. Wohlfeil, Dept. C-73

Complaint Filed: March 21,2017
Trial Date: Not Set

DARRYL COTTON, an individual,

Cross-Complainant
V.

LARRY GERACI, an individual;
REBECCA BERRY, an individual; and
ROES 1 through 50,

Cross-Defendants.

T A0 AV
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I Defendant and cross-complainant Darryl Cotton (“Cotton™) alleges as follows:

1. Venue is proper in this Court because the events described below took place in

(o8]

this judicial district and the real property at issue is located in this judicial district,

2. Cotton is, and at all times mentioned was, an individual residing within the
County of San Diego, California,

3. Cotton was at all times material to this action the sole record owner of the
commercial real property located at 6176 Federal Boulevard, San Diego, California 92114

(*“Property”) which is the subject of this dispute,

b= R - S e R - W =, SR SR V' |

4, Cotton is informed and believes plaintiff and cross-defendant Larry Geraci

10 || (“Geraci™) is, and at all times mentioned was, an individual residing within the County of San
11 Diego, California.

12 . Cotton is informed and believes cross-defendant Rebecca Berry (“Berry”) is,
13 || and at all times mentioned was, an individual residing within the County of San Diego,

14 || California,

15 6. Cotton does not know the true names and capacities of the cross-defendants

16 || named as ROES 1 through 50 and therefore sues them by fictitious names. Cotton is informed
17 || and believes that ROES 1 through 50 are in some way responsible for the events described in
18 || this Second Amended Cross-Complaint. Cotton will seek leave to amend this Second

19 Amendéd Cross-Complaint when the true names and capacities of these cross-defendants have
20 || been ascertained.

21 ¥ At all times mentioned, each cross-defendant was an agent, principal,

22 || representative, employee, or partner of the other cross-defendants, and acted within the course
23 || and scope of such agency, representation, employment, and/or partnership, and with

24 || permission of the other cross-defendants.

25\ HElT
26| 11111
2N L
281 /1111

FINCH, THORNTON &

BAIRD, LLP
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San Diego, CA 92121
(858) 737-3100
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BAIRD, LLP
4747 Exaculiva
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(B58) 737-3100

GENERAL ALLEGATIONS

8. In or around August 2016, Geraci first contacted Cotton seeking to purchase the
Property. Geraci desired to buy the Property from Cotton because it meets certain
requirements of the City of San Diego (“City”) for obtaining a Conditional Use Permit
(“CUP?) to operate a Medical Marijuana Consumer Cooperative (“MMCC”) at the Property.
The Property is one of a very limited number of properties located in San Diego City Council
District 4 that potentially satisfy the CUP requirements for a MMCC.

9, Over the ensuing weeks and months, Geraci and Cotton negotiated extensively
regarding the terms of a potential sale of the Property. During these negotiations, Geraci
represented to Cotton, among other things, that:

(a)  Geraci was a trustworthy individual because Geraci operated in a
fiduciary capacity for many high net worth individuals and businesses as an enrolled agent for
the IRS and the owner-manager of Tax and Financial Center, Inc., an accounting and financial
advisory business; | '

(b)  Geraci, through his due diligence, had uncovered a critical zoning issue
that would prevent the Property from being issued a CUP to operate a MMCC unless Geraci
lobbied with the City to have the zoning issue resolved first;

(c) Geraci, through his personal and professional relationships, was in a
unique position to lobby and influence key City political figures to have the zoning issue
favorably resolved and obtain approval of the CUP application once submitted; and

(d)  Geraci was qualified to successfully operate a MMCC because he owned
and operated several other marijuana dispensaries in the San Diego County area.

10.  Cotton, acting in good faith based upon Geraci’s representations during the sale
negotiations, assisted Geraci with preliminary due diligence in investigating the feasibility of a
CUP application at the Property while the parties negotiated the terms of a possible deal.
However, despite the parties’ work on a CUP application, Geraci represented to Cotton that a
CUP application for the Property could not actually be submitted until after the critical zoning

issue was resolved or the application would be summarily rejected by the City.

: 177
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11. On or around QOctober 31, 2016, Geraci asked Cotton to execute an Ownership
Disclosure Statement, which is a required component of all CUP applications. Geraci told
Cotton that he needed the signed document to show that Geraci had access to the Property in
connection with his lobbying efforts to resolve the zoning issue and his eventual preparation of
a CUP application. Geraci also requested that Cotton sign the Ownership Disclosure Statement
as an indication of good-faith while the parties negotiated on the sale terms. At no time did

Geraci indicate to Cotton that a CUP application would be filed prior to the parties entering

maintained to Cotton that the critical zoning issue needed to be resolved before a CUP
application could even be submitted.

12.  The Ownership Disclosure Statement that Geraci provided to Cotton to sign in
October 2016 incorrectly indicated that Cotton had leased the Property to Berry. However,
Cotton has never met Berry personally and never entered into a lease or any other type of
agreement with her. At the time, Geraci told Cotton that Berry was a trusted employee who
was very familiar with MMCC operations and who was involved with his other MMCC
dispensaries, Cotton’s understanding was that Geraci was unable to list himself on the
application because of Geraci’s other legal issues but that Berry was Geraci’s agent and was
working in concert with him and at his direction, Based upon Geraci’s assurances that listing
Berry as a tenant on the Ownership Disclosure Statement was necessary and proper, Cotton
executed the Ownership Disclosure Statement that Geraci provided to him.

13, On November 2, 2016, Geraci and Cotton met at Geraci’s office in an effort to
negotiate the final terms of their deal for the sale of the Property. The parties reached an
agreement on the material terms for the sale of the Property. The parties further agreed to

cooperate in good faith to promptly reduce the comj:lete agreement, including all of the

-agreed-upon terms, to writing.

14.  The material terms of the agreement reached by the parties at the November 2,
2016 meeting included, withour limitation, the following key deal points:

fbdA
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(a) Geraci agreed to pay the total sum of $800,000 in consideration for the
purchase of the Property, with a $50,000 non-refundable deposit payable to Cotton
immediately upon the parties’ execution of final integrated written agreements and the
remaining $750,000 payable to Cotton upon the City’s approval of a CUP application for the
Property;

(b)  The parties agreed that the City’s approval of a CUP application to
operate a MMCC at the Property would be a condition precedent to closing of the sale (in other
words, the sale of the Property would be completed and title transferred to Geraci only upon
the City’s approval of the CUP applicati(;n and Geraci’s payment of the $750,000 balance of
the purchase price to Cotton; if the City denied the CUP application, the parties agreed the sale
of the Property would be automatically terminated and Cotton would be entitled to retain the
entire $50,000 non-refundable deposit);

(c) Geraci agreed to grant Cotton a ten percent (10%) equity stake in the
MMCC that would operate at the Property following the City’s approval of the CUP
application; and

(d)  Geraci agreed that, after the‘MMCC commenced operations at the
Property, Geraci would pay Cotton ten percent (10%) of the MMCC’s monthly profits and
Geraci would guarantee that such payments would amount to at least $10,000 per month.

15. At Geraci’s request, the sale was to be documented in two final written
agreements, a real estate purchase agfeement and a separate side agreement, which together
would contain all the agreed-upon terms from the November 2, 2016 meeting. At that meeting,
Geraci also offered to have his attorney “quickly” draft the final integrated agreements and
Cotton agreed.

16.  Although the parties came to a final agreement on the purchase price and
deposit amounts at their November 2, 2016 meeting, Geraci requested additional time to come
up with the $50,000 non-refundable deposit. Geraci claimed he needed extra time because he
had limited cashflow and would require the cash he did have to fund the lobbying efforts

needed to resolve the zoning issue at the Property and to prepare the CUP application.
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17.  Cotton was hesitant to grant Geraci more time to pay the non-refundable deposit
but Geraci offered to pay $10,000 towards the $50,000 total deposit immediately as a show of
“good-faith,” even though the parties had not reduced their final agreement to writing. Cotton
was understandably concerned that Geraci would file the CUP application before paying the
balance of the non-refundable deposit and Cotton would never receive the remainder of the
non-refundable deposit if the City denied the CUP application before Geraci paid the
remaining $40,000 (thereby avoiding the parties’ agreement that the $50,000 non-refundable
deposit was intended to shift to Geraci some of the risk of the CUP application being denied). |

Despite his reservations, Cotton agreed to Geraci’s request and accepted the lesser $10,000

" initial deposit amount based upon Geraci’s express promise to pay the $40,000 balance of the

non-refundable deposit prior to submission of the CUP application, at the latest.
18. At the November 2, 2016 meeting, the parties executed a three-sentence

document related to their agreement on the purchase price for the Property at Geraci’s request,

which read as follows:

Darryl Cotton has agreed to sell the property located at 6176 Federal Blvd, CA
for a sum of $800,000.00 to Larry Geraci or assignee on the approval of a
Marijuana Dispensary. (CUP for a dispensary)

Ten Thousand dollars (cash) has been given in good faith earnest money to be
applied to the sales price of $800,000.00 and to remain in effect until license is
approved. Darryl Cotton has agreed not to enter into any other contacts on this

property.

- Geraci assured Cotton that the document was intended to merely create a record of Cotton’s

receipt of the $10,000 “good-faith” deposit and provide evidence of the parties’ agreement on
the purchase price and good-faith agreement to enter into final integrated agreement documents
related to the sale of the Property. Geraci emailed Cotton a scanned copy of the executed
document the same day. Following closer review of the executed document, Cotton wrote in

an email to Geraci several houss later (still on the same day):

I just noticed the 10% equity position in the dispensary was not language added
into that document. [ just want to make sure that we're not missing that
language in any final agreement as jt is a factored element in my decision to sell
the property, I'll be fine if you would simply acknowledge that here in a reply.
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Approximately two hours later, Geraci replied via email, “No no problem at all.”

19.  Thereafter, Cotton continued to operate in good faith under the assumption that
Geraci’s attorney would promptly draft the fully integrated agreement documents as the parties
had agreed and the parties would shortly execute the written agreements to document their
agreed-upon deal. However, over the following months, Geraci proved generally unresponsive
and continuously failed to make substantive progress on his promises, including his promises
to promptly deliver the draft final agreement documents, pay the balance of the non-refundable
deposit, and keep Cotton apprised of the status of the zoning issue.

20. Over the weeks and months that followed, Cotton repeatedly reached out to
Geraci regarding the status of the zoning issue, the payment of the remaining balance of the
non-refundable deposit, and the status of the draft documents. For example, on January 6,
2017, after Cotton became exasperated with Geraci’s failure to provide any substantive
updates, he texted Geraci, “Can you call me. If for any reason you’re not moving forward I
need to know.” Geraci replied via text, stating: “I’m at the doctor now everything is going fine
the meeting went great yesterday supposed to sign off on the zoning on the 24th of this month
.I’ll try to call you later today still very sick.” |

21.  Between January 18, 2017 and February 7, 2017, the following exchange took

place between Geraci and Cotton via text message:

Geraci: “The sign off date they said it’s going to be the 30th.”
Cotton: “This resolves the zoning issue?” '

Geraci: “Yes”

Cotton: “Excellent”. .,

Cotton: “How goes it?”
Geraci: “We’re waiting for confirmation today at about 4 o’clock™

Cotton: “Whats new?”

Cotton: “Based on your last text I thought you’d have some information on the
zoning by now. Your lack of response suggests no resolution as of yet.”
Geraci: “I’m just walking in with clients they resolved it its fine we’re just
waiting for final paperwork.”

et El
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] The above communications between Geraci and Cotton regarding the zoning issue conveyed to
2 Cotton that the issue had still not yet been fully resolved at that time. As notéd, Geraci had

3 previously represented to Cotton that the CUP application could not be submitted until the

4 zoning issue was resolved, which was key because Geraci’s submission of the CUP application
X was the outside date the parties had agreed upon for payment of the $40,000 balance of the

6 non-refundable deposit to Cotton. As it turns out, Geraci’s representations were untrue and he
7 knew they were untrue as he had already submitted the CUP application months prior.

8 22.  With respect to the promised final agreement documents, Geraci continuously

9 failed to timely deliver the documents as agreed. On February 15, 2017, more than two

10 || months after the parties reached their agreement, Geraci texted Cotton, “We are preparing the
11 documents with the attorney and hopefully will have them by the end of this week,” On

12 || February 22, 2017, Geraci again texted Cotton, “Contract should be ready in a couple days.”
13 23.  On February 27, 2017, nearly three months after the parties reached an

14 || agreement on the terms of the sale, Geraci finally cfnailed Cotton a draft real estate purchase
15| agreement and stated: “Attached is the draft purchase of the property for 400k. The additional
16 || contract for the 400k should be in today and I will forward it to you as well.” However, upon
17 || review, the draft purchase agreement was missing many of the key deal points agreed upon by
18 || the parties at their November 2, 2016 meeting. After Cotton called Geraci for an explanation,
19 | Geraci claimed it was simply due to miscommunication with his attorney and promised to have
20 || her revise the agreement to accurately reflect their deal points.

21 24,  On March 2, 2017; Geraci first emailed Cotton a draft of the separate side

22 || agreement that was to incorporate other terms of the parties’ deal. Cotton immediately

23 || reviewed the draft side agreement and emailed Geraci the next day stating: “I see that no

24 || reference is made to the 10% equity position... [and] para 3.11 looks to avoid our agreement
25| completely.” Paragraph 3. 1'1 of the draft side agreement stated that the parties had no joint

26 || venture or partnership agreement of any kind, which contradicted the parties’ express

27 || agreement that Cotton would receive a ten percent equity stake in the MMCC business as a

28 || condition of the sale of the Property.
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| 25 On or about March 3, 2017, Cotton told Geraci he was considering retaining an
2 attorney to revise the incomplete and incorrect draft documents provided by Geraci, Geraci

3 dissuaded Cotton from doing so by assuring Cotton the errors were simply due to a
misunderstanding with his attorney and that Cotton could speak with her directly regarding any

comments on the drafts.

4
S

6 26. On March 7, 2017, Geraci emailed Cotton a revised draft of the side agreement
7 along with a cover email that stated: ... the 10k a month might be difficult to hit until the

8 sixth month... can we do 5k, and on the seventh month start 10k?”. Cotton, increasingly

9 frustrated with Geraci’s failure to abide by the parties’ agreement, responded to Geraci on

10 || March 16, 2017 in an email which included the following:

11 We started these negotiations 4 months ago and the drafts and our
communications have not reflected what agreed upon and are still far from
12 reflecting our original agreement. Here is my proposal, please have your
attorney Gina revise the Purchase Agreement and the Side Agreement to
13 incorporate all the terms we have agreed upon so that we can execute final
versions and get this closed... Please confirm by Monday 12:00 PM whether we
14 are on the same page and you plan to continue with our agreement ... If]
hopefully, we can work through this, please confirm that revised final drafts that
15 incorporate the terms will be provided by Wednesday at 12:00 PM. I promise to
& review and provide comments that same day so we can execute the same or next
day.
17 27.  On the same day, Cotton contacted the City’s Development Project Manager

19 || Geraci had submitted a CUP application for the Property way back on October 31, 2016,

20 || before the parties even agreed upon the final terms of their deal and contrary to Geraci’s

21 express representations over the previous five months. Cotton expressed his

22 || disappointment and frustration in the same March 16, 2017 email to Geraci:

23 I found out today that a CUP application for my property was submitted in

24 October, which I am assuming is from someone connected to you. Although, 1
note that you told me that the $40,000 deposit balance would be paid once the

25 CUP was submitted and that you were waiting on certain zoning issues to be
resolved. Which is not the case.

26

27 28,  On March 17, 2017, after Geraci requested an in-person meeting via text

78 || message, Cotton replied in an email to Geraci which including the following:
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I would prefer that until we have final agreements that we converse exclusively
via email, My greatest concern is that you get a denial on the CUP application
and not provide the remaining $40,000 non-refundable deposit. To be frank, ]
feel that you are not dealing with me in good faith, you told me repeatedly that
you could not submit a CUP application until certain zoning issues had been
resolved and that you had spent hundreds of thousands of dollars on getting
them resolved. You lied to me, [ found out yesterday from the City of San
Diego that you submitted a CUP application on October 31 2016 BEFORE we
even signed our agreement on the 2nd of November,.. Please confirm by 12:00
PM Monday that you are honoring our agreement and will have final drafts
(reflecting completely the below) by Wednesday at 12:00 PM.

Geraci did not provide the requested confirmation that he would honor their agreement or
proffer the requested agreements prior to Cotton’s deadlines.

29.  OnMarch 21, 2017, Cotton emailed Geraci to confirm their agreement was
terminated and that Geraci no longer had any interest in the Property. Cotton also notified
Geraci that he intended to move forward with a new buyer for the Property.

30.  On March 22, 2017, Geraci’s attorney, Michael Weinstein (“Weinstein™),
emailed Cotton a copy of a complaint filed by Geraci in which Geraci claims for the very first
time that the three-sentence document signed by the parties on November 2, 2016 constituted
the parties’ complete agreement regarding the Property, contrary to the parties’ further
agreement the same day, the entire course of dealings between the parties, and Geraci’s own
statements and actions.

3k On March 28, 2017, Weinstein emailed Cotton and indicated that Geraci
intended to continue to pursue the CUP application and would be posting notices on Cotton’s
property. Cotton responded via email the same day and objected to Geraci or his agents
entering the Property and reiterated the fact that Geraci has no rights to the Property.

32.  The defendants’ refusal to acknowledge they have no interest in the Property
and to step aside from the CUP application has diminished the value of the Property, reduced
the price Cotton will be able to receive for the Property, and caused Cotton to incur costs and
attorneys’ fees to protect his interest in his Property.
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FIRST CAUSE OF ACTION

(Breach of Contract — Against Geraci and ROES 1 through 50)

33.  Cotton realleges and incorporates by reference paragraphs 1 through 32, above,
as though set forth in full at this point.

34.  Geraci and Cotton entered into an agreement to negotiate and collaborate in
good faith on mutually acceptable purchase and sale documents reflecting the terms for a
purchase and sale of the Property and a side agreement for Cotton to obtain an equity position
in the MMCC to operate at the Property. This agreement is comprised of (a) the November 2,
2016 document signed by Geraci and Cotton, and (b) the November 2, 2016 eméjl exchange
between Geraci and Cotton including other agreed-upon terms and the parties” agreement to
negotiate and collaborate in good faith on final deal documents. True and correct copies of the
agreement are attached hereto as Exhibits 1 and 2, respectively,

35. Cotton performed all conditions, covenants, and promises required on his part to
be performed in accordance with the terms and conditions of the contract between the parties
or has been excused from performance.

36.  Under the parties’ contract, Geraci was bound to negotiate the terms of an
agreement for the Property in good faith. Geraci breached his obligation to negotiate in good
faith by, among other things, intentionally delaying the process of negotiations, failing to
deliver acceptable final purchase documents, failing to pay the agreed-upon non-reﬁmdable
deposit, demanding new and unreasonable terms in order to further delay and hinder the
process of negotiations, and failing to timely or constructively respond to Cotton’s requests and
communications.

37.  Asadirect and proximate result of Geraci’s breaches of the contract, Cotton has
been damaged in an amount not yet fully ascertainable and to be determined according to proof
at trial,
£ b
£t gy
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I SECOND CAUSE OF ACTION

2 (Intentional Misrepresentation — Against Geraci and ROES 1 through 50)

3 38. Cotton realleges and incorporates by reference paragraphs 1 through 37, above,
4 as though set forth in full at this point.

5 39; Defendants made statements to Cotton that: (a) were false representations of

6 material facts; (b) defendants knew to be false or were made recklessly and without regard for
7. || their truth; (c) defendahts intended Cotton to rely upon; (d) Cotton reasonably and justifiably
8 relied upon; (e) Cotton’s reasonable reliance upon was a substantial factor in causing harm-and
9 damage to Cotton; ;cmd (f) caused damages to Cotton as a direct and proximate result of such
10 || fraudulent statements as descr"ibed in paragraphs 1 through 32 above.

11 40,  The intentional misreﬁrcsentétions by defendants include at least the following:
12 (a) On or about October 31, 2016, Geraci fraudulently induced Cotton to
13 || execute the Ownership Disclosure Statement by (i) falsely representing that Geraci needed to
14 || show he had access to the Property in connection with his lobbying efforts to resolve the

15 || zoning issue and in connection with the preparation of a CUP application; and (ii) by

16 | indicating the document would only be used as a show of good-faith while the parties

17 negotiated on the sale terms;

18 (b) On or about November 2, 2016, Geraci fraudulently induced Cotton to
19 || execute the document Geraci now alleges is the fully integrated agreement between the parties
20 || by representing that (i) the CUP application would not be filed until the zoning issue was

21| resolved; (ii) Geraci would honor the terms of the complete agreement reached by the parties at
22 || their Noyember 2, 2016 meeting; (iii) Geraci would pay the $40,000 remainder of the $50,000
23 || non-refundable deposit to Cotton on or before filing a CUP application; and (iv) Geraci

24 || understood and agreed the document was not intended to be the final agreement between the

25 || parties for the purchase of the Property and did not contain all material terms of the parties’

26 || agreement;
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I (c) On multiple occasions, Geraci represented to Cotton that a CUP

& application for the Property could not be submitted until after the zoning issue was resolved;

3 (d) On multiple occasions, Geraci represented to Cotton that Geraci had not
-+ yet filed a CUP application with respect to the Property when the CUP application had already
5 been filed; and

6 (e) On multiple occasions, Geraci represented to Cotton that the preliminary
7 work of preparing a CUP application was merely underway, when, in fact, the CUP application
8 had already been filed.

9 41.  Defendants, through their intentional misrepresentations and the actions taken in
10 || reliance upon such misrepresentations, have diminished the value of the Property, reduced the
11 || price Cotton will be able to receive for the Property, and caused Cotton to incur costs and

12 || attorneys’ fees to protect his interest in his Property. As a further result of the intentional

13 || misrepresentations, Cotton has been deprived of the remaining $40,000 of the non-refundable
14 || deposit that Geraci promised to pay prior to filing a CUP application for the Property.

15 42. The misrepresentations were intentional, willful, malicious, outrageous,

16 || unjustified, done in bad faith and in conscious disregard of the rights of Cotton, with the intent
17| to depﬁve Cotton of his interest in the Property. This intentional, willful, malicious,

18 || outrageous and unjustified conduct entitles Cotton to an award of general, compensatory,

19 || special, exemplary and/or punitive damages under Civil Code section 3294.

20 THIRD CAUSE OF ACTION
21 (Negligent Misrepresentation — Against Geraci and ROES 1 through 50)

22 43. Cotton realleges and incorporates by reference paragraphs 1 through 42, above,
23 || as though set forth in full at this point. '

24 44, Defendants made statements to Cotton that: (a) were false representations of
25 || material facts; (b) defendants had no reasonable grounds for believing were true when the

26 || statements were made; (c) defendants intended Cotton to rely upon; (d) Cotton reasonably and
27 || justifiably relied upon; (e) Cotton’s reasonable reliance upon was a substantial factor in

28 causing harm and damage to Cotton; and (f) caused damages to Cotton as a direct and

FINCH., THORNTON &

BAIRD, LLP
4747 Exaculive l 3 1 8 7
Drrive - Suite 700
San Diego, CA 92121
(B58) 737-3100

SECOND AMENDED CROSS-COMPLAINT




] proximate result of such fraudulent statements as described in paragraphs 1 through 32 above.

(3]

45.  The negligent misrepresentations by defendants include at least the following:
3 (a) On or about October 31, 2016, Geraci fraudulently induced Cotton to
4 execute the Ownership Disclosure Statement by (i) falsely representing that Geraci needed to
5 show he had access to the Property in connection with his lobbying efforts to resolve the
zoning issue and in connection with the preparation of a CUP appliéation; and (ii) by

6
7 indicating the document would only be used as a show of good-faith while the parties
8 negotiated on the sale terms;

9

(b) On or about November 2, 2016, Geraci fraudulently induced Cotton to
10 || execute the document Geraci now alleges is the fully integrated agreement between the parties
11 by representing that (i) the CUP application would not be filed until the zoning issue was

12 || resolved; (ii) Geraci would honor the terms of the complete agreement reached by the parties at
13 || their November 2, 2016 meeting; (iii) Geraci would pay the $40,000 remainder of the $50,000
14 nqn—refundable deposit to Cotton on or before filing a CUP application; and (iv) Geraci

15 || understood and agreed the document was not intended to be the final agreement between the
16 || parties for the purchase of the Property and did not contain all material terms of the parties’

17 || agreement;

18 (c) On multiple occasions, Geraci represented to Cotton that a CUP

19 || application for the Property could not be submitted until after the zoning issue was resolved;
20 | (d)  On multiple occasions, Geraci represented to Cotton that Geraci had not
21| yet filed a CUP application with respect to the Property when the CUP application had already
22 been filed; and

23 (e)  On multiple occasions, Geraci represented to Cotton that the preliminary
24 || work of preparing a CUP application was merely underway, when, in fact, the CUP application
25 || had already been filed.

26 46,  Defendants, through their negligent misrepresentations and the actions taken in
27 || reliance upon such misrepresentations, have diminished the value of the Property, reduced the

28 || price Cotton will be able to receive for the Property, and caused Cotton to incur costs and
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I attorneys’ fees to protect his interest in his Property. As a further result of the negligent
2 misrepresentations, Cotton has been deprived of the remaining $40,000 of the non-refundable

3 deposit that Geraci promised to pay prior to filing a CUP application for the Property.

4 _ FOURTH CAUSE OF ACTION
5 (False Promise — Against Geraci and ROES 1 through 50)
6 47.  Cotton realleges and incorporates by reference paragraphs 1 through 46, above,

i as though set forth in full at this point.

8 48,  OnNovember 2, 2016, among other things, Geraci falsely promised the

9 I| following to Cotton without any intent of fulfilling the promises:

10 (a) Geraci would pay Cotton the remaining $40,000 of the non-refundable
11 || deposit prior to filing a CUP application;

12 (b)  Geraci would cause his attorney to promptly draft the final integrated

13 || agreements to document the agreed-upon deal between the parties;

14 (¢)  Geraci ﬁ'ould pay Cotton the greater of $10,000 per month or 10% of the
15 || monthly profits for the MMCC at the Property if the CUP was granted; and |

16 (d)  Cotton would be a 10% owner of the MMCC business operating at

17 || Property if the CUP was granted. A

18 49.  Geraci had no intent to perform the promises he made to Cotton on November
19 || 2, 2016 when he made them,

20 50.  Geraci intended to deceive Cotton in order to, among other things, cause Cotton
21 || to rely on the false promises and execute the document signed by the parties at their November

22 || 2.2016 meeting so that Geraci could later deceitfully allege that the document contained the

23 || parties’ entire agreement.

24 51.  Cotton reasonably relied on Geraci’s promises.
25 52.  Geraci failed to perform the promises he made on November 2, 2016.
26 53.  Defendants, through their false promises and the actions taken in reliance upon

27 || such false promises, have diminished the value of the Property, reduced the price Cotton will

28 || be able to receive for the Property, and caused Cotton to incur costs and attorneys’ fees to
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1 protect his interest in his Property. As a further result of the false promises, Cotton has been
2 || deprived of the remaining $40,000 of the non-refundable deposit that Geraci promised to pay

3 prior to filing a CUP application for the Property.

4 54. The false promises were intentional, willful, malicious, outrageous, unjustified,
5 done in bad faith and in conscious disregard of the rights of Cotton, with the intent to deprive
6 Cotton of his interest in the Property. This intentionai, willful, malicious, outrageous and

T unjustified conduct entitles Cotton to an award of general, compensatory, special, exemplary

8 and/or punitive damages under Civil Code section 3294,

9 FIFTH CAUSE OF ACTION
10 (Declaratory Relief — Against Geraci, Berry, and ROES 1 through 50)
i1 55.  Cotton realleges and incorporates by reference paragraphs 1 through 54, above,

12 || asthough set forth in ﬁlll at this point.

13 56.  An actual controversy has arisen and now exists between Cotton and all

14 || defendants concerning their respective rights, liabilities, obligations and duties with respect to
15| the Property and the CUP application for the Property ﬁléd on or around October 31, 2016,
16 57. A declaration of rights is necessary and appropriate at this time in order for the
17 || parties to ascertain their respective rights, liabilities, and obligations because no adequate

18 || remedy other than as prayed for exists by which the rights of the parties may be ascertained.
19 58.  Accordingly, Cotton respectfully requests a judicial declaration of ri ghts,

20 || liabilities, and obligations of the parties. Specifically, Cotton requests a judicial declaration
‘21 || that (a) defendants have no right or interest whatsoever in the Property, (b) Cotton is the sole
22 || interest-holder in the CUP application for the Property submitted on or around October 31,

23 || 2016, (c) defendants have no interest in the CUP application for the Property submitted on or

24 || around October 31, 2016, and (d) the Lis Pendens filed by Geraci be released.
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PRAYER FOR RELIEF

WHEREFORE, Cotton prays for relief as follows:
ON THE FIRST CAUSE OF ACTION:

1. For general, special, and consequential damages in an amount not yet fully:

ascertained and according to proof at trial, but at least $40,000; and

2 For compensatory and reliance damages in an amount not yet fully ascertained

and according to proof at trial.

ON THE SECOND CAUSE OF ACTION

I For general, special, and consequential damages in an amount not yet fully
ascertained but at least $40,000;

2 For compensatcry and reliance damages in an amount not yet-fully ascertained
and according to proof at trial; and

3. For punitive and exemplary damages in an amount just and reasonable to punish
and defer defendants. ‘

ON THE THIRD CAUSE OF ACTION

1. For general, special, and consequential damages in an amount not yet fully
ascertained but at least $40,000; and

& For compensatory and reliance damages in an amount not yet fully ascertained
and according td proof at trial.

ON THE FOURTH CAUSE OF ACTION

1. For general, special, and consequential damages in an amount not yet fully

ascertained but at least $40,000;

2. For compensatory and reliance damages in an amount not yet fully ascertained
and according to proof at trial; and

3. For punitive and exemplary damages in an amount just and reasonable to punish
and deter defendants.
Tt
AT R

17 191

SECOND AMENDED CROSS-COMPLAINT




b R - It B o,

o

11

12
13

14
15

16
17
18
19
20
21
22
23
24
25
26
27
28

FINCH, THORNTON &

BAIRD, LLP
4747 Execulive
Drive - Suite 700

San Diego, CA 92121

(858) 737-3100

ON THE FIFTH CAUSE OF ACTION

I.  Forajudicial declaration that. defendants have no right or interest whatsoever in
the Property;

2, For a judicial declaration that Cotton is the sole interest-holder in the CUP
application for the Property submitted on or around October 31, 2016, defendants have no right
or interest in said CUP application, and that defendants are enjoined from further pursuing

such CUP application for the Property; and

3. For a judicial order that the Lis Pendens filed by Geraci on the Property be
released.
ON ALL CAUSES OF ACTION
1. For interest on all sums at the maximum legal rates from dates according to
proof;
2. For costs of suit; and
3. For such other relief as the Court deems just.
DATED: August 25, 2017 Respectfully submitted,
FINCH, THORNTON & BAIRD, LLP
Attorneys for Defendant and Cross-Complainant
Darryl Cotton
2403.004/3BQ6279.hkr
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11/02/2016
Agreement between Larry Geraci or assignee and Darry| Cotton:

Darryl Cotton has agreed to sell the property located at 6176 Federal Blvd, CA for a sum of $800,000.00
to Larry Geraci or assignee on the approval of a Marijuana Dispensary. (CUP for a dispensary)

Ten Thousand dollars (cash) has been given in good faith earnest money to be applied to the sales price
of $800,000.00 and to remain in effect until license is approved. Darryl Cotton has agreed to not enter
into any other contacts on this property.

’ r,é,--——-—-.(
P4 VS i,

Geraci ‘ rryl Cotton

Lar
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ACKNOWLEDGMENT

A notary public or other officer completing this
certificate verifies only the identity of the individual
who signed the document to which this certificate is
attached, and not the truthfulness, accuracy, or
validity of that document.

State of Californ »
County of %ﬂ.l’] Dlé’tl}l) )

On _ﬂm&mhg_}f_aﬁﬂﬂ_ before me, MS!G 4 Newcll HU"ZW\F/ ﬂlu 1.

(insert name and title of the officer)

personally appeared bﬁ v/ CDHDY\ and _lariyy  Gyyvao ;

who proved to me on the basis of satisfactory evidence to be the person(s] whose name(s) is/are
subscribed to the within instrument and acknowledged to me that he/she/they executed the same in
his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

[}]

| certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct.

: JESSICA NEWELL
; a2 Commission # 2002598
WITNESS my hand and official seal. sCEa Rl Notary Public - California 2

Z\5a ¥ San Diego County 2
; — &Comm.Expireann??.Zﬂi?i
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672017 Gmail - Agreement

l “ I Gmail Darryl Cotton <indagrodarryl@gmail.com>

Agreement
2 messages

Larry Geraci <Larry @tfcsd.net> Wed, Nov 2, 2016 at 3;11 PM
To: Darryl Cotton <darryl@inda-gro.com> r :

Best Regards,
Larry E. Geraci, EA

Tax & Financial Center, Inc
5402 Ruffin Rd, Ste 200
San Diego, Ca 92123

Web: Larrygeraci.com
Bus: 858.576.1040
Fax: 858.630.3900

Circular 230 Disclaimer:

IRS regulations require us to advise you thal, unless otherwise specifically noted, any federal tax advice in this communicalion (including any
attachments, enclosures, or other accompanying malerials) was not intended or written to be used, and it cannot be used, by any laxpayer for the
purpose of avoiding penalties; furthermore, this communication was not intended or written to support the promotion or marketing of any of the
transactions or matters it addresses. This email is considered a confidential communication and is intended for the person or firm identified above. |f
you have received this in error, please contact us at (858)576-1040 and return this to us or destroy il immedialely. If you are in possession of this
confidential information, and you are not the intended recipient, you are hereby notified that any unautharized disclosure, copying. distribution or
dissemination of the contents hereof is strictly prohibited. Please notify the sender of this facsimile immediately and arrange for the relurn or

destruction of this facsimile and all attachments.

https //mail.google.com/mail/u/0/ 7ui=2&ik=505cbcf73f8view= pl&g=larry %40TFCSD.netégs= true&search=query&th= 1582864aeaddcO4edsim|=158271 ng ..81f2



67/2007 Grail - Agreement

@ Cotton & Geraci Contract.pdf
71K

S

Larry Geraci <Larry@tfcsd.net> Wed, Nov 2, 2016 at 9:13 PM

To: Danryl Cotton <daryl@inda-gro.com=>
Ne no problem at all
Sent from my iFhone

On Nov 2, 2016, at 6:55 PM, Darryl Cotton <damyl@inda-gro.com> wrote:

Hi Larry,

Thank you for meeting today. Since we executed the Purchase Agreement in your office for the sale price
of the property | just noticed the 10% equity position in the dispensary was not language added into that
document. | just want to make sure that we're not missing that language in any final agreement as it is a
factored element in my decision to sell the property. [l be fine if you would simply acknowledge that here

in a reply.

Regards.

Darryl Cotton, President

darryl@inda-gro.com
www.inda-gro.com
Ph: 877.452.2244
Cell: 619.954.4447
Skype: dc.dalbercia

6176 Federal Bivd.
San Diego, CA. 92114
USA

NOTICE: The information contained in the above message is confidential information solely for the use of the intended recipient. If
the reader of this message is not the intended redpient, the reader is notified that any use, dissemination, distribution or copying

of this communication is strictly prohibited, If you have received this communication in error, please notify Inda-Gro immediately
by telephone at 619.266.4004.

|Quoted text hidden)

https://mail.google.com/mail/W0/?ui=28ik=505cbcf73f&view=pldq=larry%40TFC SD.nel&qgs=Iruedsearch=query&lh=1582864aeaddcOdedsiml= 15827 193]1 Bg 212
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DAVID 5 DEMIAN, 5BN 220628
E-MAIL ddemian@liblaw.com
ADAM C WITT, SBN 271502

E-MAIL: awitli@fiblaw.com

FINCH, THORNTON & BAIRD, LLP

" ATTORNEYS AT LAW
4747 EXECUTIVE DRIVE - SUITE 700

SAN DIEGO, CALIFORNIA 92121-3107

TELEPHONE: (B58) 717-3100
FACSIMILE: (858) 737-3101

Attorneys for Defendant and Cross-Complainant Darryl Cotton
SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN DIEGO
CENTRAL DIVISION

LARRY GERACI, an individual,
Plaintiff,

V.

DARRYL COTTON, an individual; and
DOES 1 through 10, inclusive,

Defendants.

DARRYL COTTON, an individual,

Cross-Complainant
v,

LARRY GERACI, an individual;
REBECCA BERRY, an individual; and
ROES 1 through 50,

Cross-Defendants.

I, Heidi Runge, declare that:

CASE NO: 37-2017-00010073-CU-BC-CTL

PROOF OF SERVICE BY MAIL
[IMAGED FILE]

Assigned to: _
Hon. Joel R. Wohlfeil, Dept, C-73

Complaint Filed: March 21, 2017
Trial Date: Not Set

[ am over the age of eighteen years and not a party to the action; T am employed in the

County of San Diego, California, where the mailing occurred; and my business address is 4747

Executive Drive, Suite 700, San Diego, California 92121-3107. I further declare that I am

readily familiar with the business’ practice for collection and processing of correspondence for

mailing with the United States Postal Service pursuant to which practice the correspondence

200
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FINCH. THORNTON &
BAIRD, LLP
4747 Execulive
Drive - Suite 700
San Diego, CA 92121
(858) 737-3100

will be deposited with the United States Postal Service this same day in the ordinary course of

business. I caused to be served the following document(s): SECOND AMENDED CROSS-

COMPLAINT, by placing a copy thereof in a separate envelope for each addressee listed as

follows:

Michael R. Weinstein, Esq.
Scott H. Toothacre, Esq.

Ferris & Britton

A Professional Corporation

501 West Broadway, Suite 1450
San Diego, California 92101

Telephone:  (619) 233-3131
Facsimile:  (619)232-9316
Email: mweinstein@ferrisbritton.com

stoothacre@ferrisbritton.com

Michael R. Weinstein, Esq.
Scott H. Toothacre, Esq.

Ferris & Britton

A Professional Corporation

501 West Broadway, Suite 1450
San Diego, California 92101

Telephone:  (619) 233-3131
Facsimile: (619)232-9316
Email: mweinstein@ferrisbritton.com

stoothacre(@ferrisbritton.com

ATTORNEYS FOR PLAINTIFF AND
CROSS-DEFENDANT LARRY GERACI

ATTORNEYS FOR CROSS-DEFENDANT
REBECCA BERRY

I then sealed the envelope(s) and, with the postage thereon fully prepaid, either

deposited it/each in the United States Postal Service or placed it/each for collection and

mailing on August 25, 2017, at San Diego, California, following ordinary business practices.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct.

Executed on August 25, 2017.

2403.004/Proof.hr
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