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3 05/12/17 Cotton’s Cross-Complaint for: 1. Quiet 

Title, 2. Slander of Title, 3. Fraud/ 

Fraudulent Misrepresentation, 4. Fraud 
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SUM-100 

SUMMONS 

(CITACION JUDICIAL) 

FOR COURT USE OHL Y 
{SOLO PARA USO DE LA CORTE) 

NOTICE TO DEFENDANT: 

(AV/SO AL DEMANDADO): 

DARRYL COTTON, an individual; and DOES 1 through 10, inclusive, 

YOU ARE BEING SUED BY PLAINTIFF: 

(LO ESTA DEMANDANDO EL DEMANDANTE): 

LARRY GERACI, an individual. 

NOTICE! You have been sued. The court may decide against you without your being heard unless you respond within 30 days. Read the information 
below. 

You have 30 CALENDAR DAYS after this summons and legal papers are served on you to file a written response at this court and have a copy 
served on the plaintiff. A letter or phone call will not protect you. Your written response must be In proper legal form if you want the court to hear your 
case. There may be a court form that you can use for your response. You can find these court forms and more Information at the California Courts 
Online Self-Help Center (www.courtlnfo.ca.gov/selfhelp), your county law library, or the courthouse nearest you. If you cannot pay the filing fee, ask 
the court clerk for a fee waiver form. If you do not file your response on time, you may lose the case by default, and your wages, money, and property 
may be taken without further warning from the court. 

There are other legal requirements. You may want to call an attorney right away. If you do not know an attorney, you may want to call an attorney 
referral service. If you cannot afford an attorney, you may be eligible for free legal services from a nonprofit legal services program. You can locate 
these nonprofit groups at the Califomla Legal Services Web site (www.lawhelpcalifornla.org), the California Courts Online Self-Help Center 
(www.courtinfo.ca.gov/selfhe/p), or by contacting your local court or county bar association. NOTE: The court has a statutory lien for waived fees and 
costs on any settlement or arbitration award of $10,000 or more In a civil case. The court's lien must be paid before the court will dismiss the case. 
1A VISO/ Lo hen demandado. Si no responde dentro de 30 dfas, la corte puede decldir en su contra sin escuchar su versi6n. Lea la informacl6n a 
cont/nuac/6n. 

Tiene 30 DIAS DE CALENDARIO despues de que le entreguen esta citaci6n y papeles legates para presentar una respuesta por escrito en esta 
carte y hacer que se entregue una cop/a al demandante. Una carte o una llamada te/ef6nlca no lo protegen. Su respuesta por escrito tiene que estar 
en formato legal correcto si desea que procesen su caso en la corte. Es posible que haya un formu/ario que usted pueda user para su respuesta. 
Puede encontrar estos formularios de la corte y mas informacl6n en el Centro de Ayuda de las Cortes de California (www.sucorte.ca.gov), en la 
blblioteca de /eyes de su condado o en la carte qua le quede mas cerca. Si no puede pager la cuota de presentacl6n, pida al secretario de ta carte 
que le de un formutario de exenc/6n de pago de cuotas. SI no presents su respuesta a tlempo, puede perder el caso por Jncumplimlento y la corte le 
podra qultar su sue/do, dinero y bienes sin ml:1s advertencia. 

Hay otros requisltos legs/es. Es recomandab/e que llama a un abogado lnmediatamente. Si no conoce a un abogado, puede /lamer a un seN/c/o de 
rem/s/6n a ebogados. SI no puede pagar a un abogado, es posib/e que cumpla con /os requlsitos para obtener seNiclos /egales gratuitos de un 
programs de seNicios legales sin fines de /ucro. Puede encontrar estos grupos sin fines de /ucro en el sitio web de California Legal SeNlces, 
(www.lawhelpcalifomia.org), en el Centro de Ayuda de las Cortes de California, (WWW.sucorte.ca.gov) o poniendose en contacto con la corte o el 
co/egio de abogados locales. A VISO: Por fey, la carte tiene derecho a reclamar las cuotas y /os costos exentos por Jmponer un gravamen sabre 
cualquier recuperaci6n de $10,000 6 mas de valor reclbida mediante un acuerdo o una concesi6n de arbitraje en un caso de derecho civil. Tiene que 
pagar el gravamen de la corte antes de que la carte pueda desechar el caso. 

The name and address of the court is: 
(El nombre y direcci6n de la corte es): San Diego Superior Court 

330 W Broadway 
San Diego, CA 92101 

CASE NUMBER: 
(Numero de/ Ca.so): 

The name, address, and telephone number of plaintitrs attorney, or plaintiff without an attorney, is: 
(El nombre, la direcci6n y el numero de telefono def abogado def demandante, o def demandante que no tiene abogado, es): 

Michael Weinstein, Ferris & Britton, 501 W. Broadway, Ste. 1450, San Diego, CA 92101; (619) 233-3131 

DATE: Clerk, by 
(Fecha) (Secretario) 

(For proof of service of this summons, use Proof of Service of Summons (form POS-010).) 
(Para prueba de entrega de esta citati6n use el formulario Proof of Service of Summons, (POS-010)). 

NOTICE TO THE PERSON SERVED: You are served 
1. D as an individual defendant.

!SEAL)

2. D as the person sued under the fictitious name of (specify):

3. D on behalf of (specify):

• Deputy
(Adjunto)

under: D CCP 416.10 (corporation) D CCP 416.60 (minor)

D CCP 416.20 (defunct corporation) D CCP 416.70 (conservatee)

D CCP 416.40 (association or partnership) D CCP 416.90 (authorized person)

Fenn Adopted for Mandatory Use 
Judicial Council of Catttomla 
SUM-100 [Rev. July 1, 2009] 

D other (specify):

4. D by personal delivery on (date):

SUMMONS 

Pa e 1 of 1 

Code of Civil Procedure§§ 412.20, 465 
www.courtinfo.ca.gov 
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1 FERRIS & BRITTON 
A Professional Corporation 

2 Michael R. Weinstein (SBN 106464) 

3 
Scott H. Toothacre (SBN 146530) 

501 West Broadway, Suite 1450 
San Diego, California 92101 

4 Telephone: (619) 233-3131 
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6 

7 

8 

9 

IO 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Fax: (619) 232-9316 
mweinstein@ferrisbritton.com 
stoothacre@rerrisbritton.com 

Attorneys for Plaintiff 
LARRY GERACI 

SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SAN DIEGO, CENTRAL DIVISION 

LARRY GERACI, an individual, 

Plaintiff, 

v. 

DARRYL COTTON, an individual; and 
DOES 1 through I 0, inclusive, 

Defendants. 

Case No. 

PLAINTIFF'S COMPLAINT FOR: 

1. BREACH OF CONTRACT;
2. BREACH OF THE COVENANT OF

GOOD FAITH AND FAIR 
DEALING; 

3. SPECIFIC PERFORMANCE; and
4. DECLARATORY RELIEF.

Plaintiff, LARRY GERACI, alleges as follows: 

1. Plaintiff, LARRY GERACI ("GERACI"), is, and at all times mentioned was, an

individual residing within the County of San Diego, State of California. 

2. Defendant, DARRYL COTTON ("COTTON"), is, and at all times mentioned was, an

individual residing within the County of San Diego, State of California. 

3. The real estate purchase and sale agreement entered into between Plaintiff GERACI and

Defendant COTTON that is the subject of this action was entered into in San Diego County, California, 

and concerns real property located at 6176 Federal Blvd., City of San Diego, San Diego County, 

California (the "PROPERTY"). 

4. Currently, and at all times since approximately 1998, Defendant COTTON owned the

PROJ>ERTY. 

5. Plaintiff GERACI does not know the true names or capacities of the defendants sued

herein as DOES I through 20 and therefore sue such defendants by their fictitious names. Plaintiff is 

I 
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,,,----- 13 

14 

15 

16 

17 

18 
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20 
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22 

23 

24 

25 

,,,--..._ 26 

27 

28 

informed and believe and based thereon allege that each of the fictitiously-named defendants is in some 

way and manner responsible for the wrongful acts and occurrences herein alleged, and that damages as 

herein alleged were proximately caused by their conduct. Plaintiff will seek leave of Court to amend 

this complaint to state the true names and/or capacities of such fictitiously-named defendants when the 

same are ascertained. 

6. Plaintiff alleges on information and belief that at all times mentioned herein, each and

every defendant was the agent, employee, joint venture, partner, principal, predecessor, or successor in 

interest and/or the alter ego of each of the remaining defendants, and in doing the acts herein alleged, 

were acting, whether individually or through their duly authorized agents and/or representatives, within 

the scope and course of said agencies, service, employment, joint ventures, partnerships, corporate 

structures and/or associations, whether actual or ostensible, with the express and/or implied knowledge, 

permission, and consent of the remaining defendants, and each of them, and that said defendants 

ratified and approved the acts of all of the other defendants. 

GENERAL ALLEGATIONS 

7. On November 2, 2016, Plaintiff GERACI and Defendant COTTON entered into a

written agreement for the purchase and sale of the PROPERTY on the terms and conditions stated 

therein. A true and correct copy of said written agreement is attached hereto as Exhibit A. 

8. On or about November 2, 2016, GERACI paid to COTTON $10,000.00 good faith

earnest money to be applied to the sales price of $800,000.00 and to remain in effect until the license, 

known as a Conditional Use Permit or CUP is approved, all in accordance with the terms and 

conditions of the written agreement. 

9. Based upon and in reliance on the written agreement, Plaintiff GERACI has engaged

and continues to engage in efforts to obtain a CUP for a medical marijuana dispensary at the 

PROPERTY, as contemplated by the parties and their written agreement. The CUP process is a long, 

time-consuming process, which can take many months if not years to navigate. Plaintiff GERACI's 

efforts include, but have not been limited to, hiring a consultant to coordinate the CUP efforts as well as 

hiring an architect. Plaintiff GERACI estimates he has incurred expenses to date of more than 

$300,000.00 on the CUP process, all in reliance on the written agreement for the purchase and sale of 

2 
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1 the PROPERTY to him by Defendant COTTON. 

2 FIRST CAUSE OF ACTION 

3 

4 

5 

6 
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9 

10 
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15 

16 

17 
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19 

20 

21 
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23 

24 

25 

26 

27 

28 

(For Breach of Contract against Defendant COTTON and DOES 1-5) 

10. Plaintiffs re-allege and incorporate herein by reference the allegations contained in

paragraphs 1 through 9 above. 

11. Defendant COTTON has anticipatorily breached the contract by stating that he will not

perform the written agreement according to its terms. Among other things, COTTON has stated that, 

contrary to the written terms, the parties agreed to a down payment or earnest money in the amount of 

$50,000.00 and that he will not perform unless GERACI makes a further down payment. COTTON 

has also stated that, contrary to the written terms, he is entitled to a 10% ownership interest in the 

PROPERTY and that he will not perform unless GERACI transfers to him a 10% ownership interest. 

COTTON has also threatened to contact the City of San Diego to sabotage the CUP process by 

withdrawing his acknowledgment that GERACI has a right to possession or control of the PROPERTY 

if GERACI will not accede to his additional terms and conditions and, on March 21, 2017, COTTON 

made good on his threat when he contacted the City of San Diego and attempted to withdraw the CUP 

application. 

12. As result of Defendant COTTON's anticipatory breach, Plaintiff GERACI will suffer

damages in an amount according to proof or, alternatively, for return of all sums expended by GERACI 

in reliance on the agreement, including but not limited to the estimated $300,000.00 or more expended 

to date on the CUP process for the PROPERTY. 

SECOND CAUSE OF ACTION 

(For Breach of the Implied Covenant of Good Faith and Fair Dealing 

against Defendant COTTON and DOES 1-5) 

13. Plaintiffs re-allege and incorporate herein by reference the allegations contained in

paragraphs I through 12 above. 

14. Each contract has implied in it a covenant of good faith and fair dealing that neither

party wilJ undertake actions that, even if not a material breach, will deprive the other of the benefits of 

the agreement. By having threatened to contact the City of San Diego to sabotage the CUP process by 
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withdrawing his acknowledgment that Plaintiff GERACI has a right to possession or control of the 

PROPERTY if GERACI will not accede to his additional terms and conditions, Defendant COTTON 

has breached the implied covenant of good faith and fair dealing. 

15. As result of Defendant COTTON' s breach of the implied covenant of good faith and fair

dealing, Plaintiff GERACI will suffer damages in an amount according to proof or, alternatively, for 

return of all sums expended by GERACI in reliance on the agreement, including but not limited to the 

estimated $300,000.00 or more expended to date on the CUP process for the PROPERTY. 

THIRD CAUSE OF ACTION 

(For Specific Performance against Defendants COTTON and DOES 1-5) 

16. Plaintiffs re-allege and incorporate herein by reference the allegations contained in

paragraphs 1 through 15 above. 

17. The aforementioned written agreement for the sale of the PROPERTY is a valid and

binding contract between Plaintiff GERACI and Defendant COTTON. 

18. The aforementioned written agreement for the sale of the PROPERTY states the terms

and conditions of the agreement with sufficient fullness and clarity so that the agreement is susceptible 

to specific performance. 

19. The aforementioned written agreement for the purchase and sale of the PROPERTY is a

writing that satisfies the statute of frauds. 

20. The aforementioned written agreement for the purchase and sale of the PROPERTY is

fair and equitable and is supported by adequate consideration. 

21. Plaintiff GERACI has duly performed all of his obligations for which performance has

been required to date under the agreement. GERACI is ready and willing to perform his remaining 

obligations under the agreement, namely: a) to continue with his good faith efforts to obtain a CUP for 

a medical marijuana dispensary; and b) ifhe obtains CUP approval for a medical marijuana dispensary 

thus satisfying that condition precedent, then to pay the remaining $790,000.00 balance of the purchase 

pnce 

22. Defendant COTTON is able to specifically perform his obligations under the contract,

namely: a) to not enter into any other contracts to sell or otherwise encumber the PROPERTY; and b) if 

4 
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1 Plaintiff GERACI obtains CUP approval for a medical marijuana dispensary thus satisfying that 

2 condition precedent, then to deliver title to the PROPERTY to GERACI or his assignee in exchange for 

3 receipt of payment from GERACI or assignee of the remaining $790,000.00 balance of the purchase 

4 pnce. 

5 

6 

7 

8 

9 

10 

11 
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13 

14 

15 

16 

17 
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21 

22 

23 

24 

25 

26 

27 

28 

23. Plaintiff GERACI has demanded that Defendant COTTON refrain from taking actions

that interfere with GERACI's attempt to obtain approval of a CUP for a medical marijuana dispensary 

and to specifically perform the contract upon satisfaction of the condition that such approval is in fact 

obtained. 

24. Defendant COTTON has indicated that he has or will interfere with Plaintiff GERACI's

attempt to obtain approval of a CUP for a medical marijuana dispensary and that COTTON does not 

intend to satisfy his obligations under the written agreement to deliver title to the PROPERTY upon 

satisfaction of the condition that GERACI obtain approval of a CUP for a medical marijuana 

dispensary and tender the remaining balance of the purchase price. 

25. The aforementioned written agreement for the purchase and sale of the PROPERTY

constitutes a contract for the sale of real property and, thus, Plaintiff GERACI's lack of a plain, speedy, 

and adequate legal remedy is presumed. 

26. Based on the foregoing, Plaintiff GERACI is entitled to an order and judgment thereon

specifically enforcing the written agreement for the purchase and sale of the PROPERTY from 

Defendant COTTON to GERACI or his assignee in accordance with its terms and conditions. 

FOURTH CAUSE OF ACTION 

(For Declaratory Relief against Defendants COTTON and DOES 1-5) 

27. Plaintiffs re-allege and incorporate herein by reference the allegations contained in

paragraphs 1 through 14 above. 

28. An actual controversy has arisen and now exists between Defendant COTTON, on the

one hand, and Plaintiff GERACI, on the other hand, in that COTTON contends that the written 

agreement contains terms and condition that conflict with or are in addition to the terms stated in the 

written agreement. GERACI disputes those conflicting or additional contract terms. 

5 
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1 29. Plaintiff GERACI desires a judicial determination of the terms and conditions of the 

2 written agreement as well as of the rights, duties, and obligations of Plaintiff GERACI and defendants 

3 thereunder in connection with the purchase and sale of the PROPERTY by COTTON to GERACI or 

4 his assignee. Such a declaration is necessary and appropriate at this time so that each party may 

5 ascertain their rights, duties, and obligations thereunder. 

6 WHEREFORE, Plaintiffs pray for judgment against Defendants as follows: 

7 On the First and Second Causes of Action: 

8 1. For compensatory damages in an amount in excess of $300,000.00 according to proof at 

9 trial. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

On the Third Cause of Action: 

2. For specific performance of the written agreement for the purchase and sale of the 

PROPERTY according to its terms and conditions; and 

3. If specific performance cannot be granted, then damages in an amount in excess of 

$300,000.00 according to proof at trial. 

On the Fourth Cause of Action: 

4. For declaratory relief in the form of a judicial determination of the terms and conditions 

of the written agreement and the duties, rights and obligations of each party under the written 

agreement. 

On all Causes of Action: 

5. For temporary and permanent injunctive relief as follows: that Defendants, and each of 

them, and each of their respective directors, officers, representatives, agents, employees, attorneys, and 

all persons acting in concert with or participating with them, directly or indirectly, be enjoined and 

restrained from taking any action that interferes with Plaintiff GERACI' efforts to obtain approval of a 

Conditional Use Permit (CUP) for a medical marijuana dispensary at the PROPERTY; 

6. For costs of suit incurred herein; and 

II I 

II I 

II I 
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7. For such other and further relief as the Court may deem just and proper. 

Dated: March 21 , 2017 FERRIS & BRITTON, 
A Professional Corporation 

By:!JtJ._jtf.~ 
Michael R. Weinstein 
Scott H. Toothacre 

Attorneys for Plaintiff 
LARRY GERACI 
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11/02/2016 

Agreement between Larry Geraci or assignee and Darryl Cotton: 

Darryl Cotton has agreed to sell the property located at 6176 Federal Blvd, CA for a sum of $800,000.00 
to Larry Geraci or assignee on the approval of a Marijuana Dispensary. (CUP for a dispensary) 

Ten Thousand dollars (cash) has been given In good faith earnest money to be applied to the sales price 
of $800,000.00 and to remain in effect until license Is approved. Darryl Cotton has agreed to not enter 
Into any other contacts on this property. 

13



ACKNOWLEDGMENT 

A notary public or other officer completing this 
certificate verifies only the identity of the individual 
who signed the document to which this certificate is 
attached, and not the truthfulness, accuracy, or 
validitv of that document 

State of Califom~ 
County of () \)l~()Ll 

On 'NDJ/·l rn\x I d: , oDl(/J before me, 
' 

JRss, <' At, N, uH. u Nak(t\,/ 11i~ i 
(insert name and title of the officer) 1 

personally appeared --.1J.1!.u'l:....1....~1---=~JL.L....1....~.LU...a:.._~~~1.-........;;;.a....&...1i::=.1 __ _, 

who proved to me on the basis of s Usfactory evidence to be the person(s whose name(s) ls/are 
subscribed to the within Instrument and acknowledged to me that he/she/they executed the same In 
his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the 
person(s), or the entity upon behalf of which the person(s) acted, executed the Instrument. 

I certify under PENAL TY OF PERJURY under the laws of the State of California that the foregoing 
paragraph is true and correct 

WITNESS my hand and official seal. 

(Seal) 

14
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1 Darryl Cotton, In pro se 
6176 Federal Blvd. 

2 San Diego, CA 92114 
Telephone: (619) 954-4447 

3 Fax: (619) 229-9387 

4 Defendant 

s 
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17 

SUPERIOR COURT OF THE STATE QF CALIFORNIA 

FOR THE COUNTY OF SAN DiEGO 

LARRY GERACl, an individual, ~ CASE NO,: 37-2017-00010073-CU-BC-CTL 

Plaintiff: Judge: The Honorable Joel WohlfeU 

VS. 
Dept. G-73 

DARRYL COTTON, an individual; and DEFENDANT'S ANSWER TO PLAINTIFF'S 
COMPLAINT DOES 1 through 10, inclusive, 

~ Defendant. 
) 
) 

Defendant Darryl Cotton ("Defendant" or "Cotton'') hereby answers the unverified Complaint 

ts filed by Larry Geraci ("Plaintiff' or "Geraci''} as follows: 

19 

20 

21 

22 

· 23 

GENERAL DENIAL 

1. Under and pursuant to the provisions of California Code of Civil Procedure, specifically, 
I \ . 
• . 

Section 431.30 thereof, Defendant generally denies each and. every aJlegation of said unverified 

Complaint, and the whole thereof, and each and every allegation of each and every cause of action 

24 
alleged therein. Defendant further denies that as a direct or proximate result of any acts or omissions 

2s on the part of Defendant, Plaintiff sustained or suffered injury or damage in any amount, or in any 

26 form whatsoever, as stated in the Complaint 

27 // 

28 
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2 

3 

4 

s 

6 

AFFIRMATIVE DEFENSES 

2. Defendant denies that he bas breached any legal> equitable or contractual obligation owed to 

Plaintiff and asserts that at all times material hereto he acted in good faith and in compliance with all 
' 

applicable laws. 
I 

3. Plaintiffs claims are barred in whole or in part because there was no mutuality of assent 

7 and/or a meeting of the minds to form the agreement as alleged in Plaintiff's Complaint 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

26 

27 

28 

4. Plaintiff's claims are barred in whole or in part because Defendant is the sole and rightful 

owner of the Property. 

5. Plaintiffs claims are barred in whole or in part by Plaintiffs failure to comply with the actual 

terms and conditions of their agreement reached on November 2"'; 2016. 
I 

6. Defendant denies that he has caused Plaintiff to suffer any damages and affirmatively alleges 

that any alleged damages incurred by Plaintiff were directly and/or proximately caused by Plaintiff's 

and/or his agents own willful, reckle~ intentional and/or negligent acts. 

7. Plaintiffs damages, if any, were caused in whole or in part by his failure to mitigate his 

damages. 

8. Any and all damages purportedly sustained by Plaintiff ~sing out of the subject matter of the 

Complaint are offset, in whole or in part, by the damages sustained by Defendant as a result of 

Plaintiff's actions and/or omissions. 

9. Circwnstances under which Plaintiff requests injunctive re~ief do not entitle him to any relief. 

10. Plaintiff's claims are barred in whole or in part because any agreement the parties reached is 

excused by one or more of the following: unjust enrichment, lack of consideration, failure of 

consideration, failure of performance, breach of condition Pt't;Cedent, prior breach by Plaintiff, 
. 

prevention, unilateral mistake> hindrance and/or frustration of purpose. 

2 
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11. Plaintiff's claims are barred in whole or in part on the grounds of common law 

fraud/fraudulent misrepresentation by Plaintiff's actions. 

12. Plaintiffs claims are barred in whole or in part because any alleged agreement the parties may 
I 

4 have had may be avoided by Defendant on the grounds of fraud in the inducement. 

s 

6 

7 

8 

9 

10 

11 

12 

13 

14 

13. Plaintiff's allegations in the Complaint are barred to the extent that there are contractual or 

statutory pre-prerequisites and/or conditions that were not satisfied by Plaintiff prior to bringing this 

action. 

14. Defendant alleges that the pmported agreement at issue between Plaintiff and Defendant 

contains vague, overbroad, unclear and/or ambiguous terms or conditions. 

15. Plaintiffs claims are barred in whole or in part by the doctrine(s) of unclean hands, waiver, 

estoppel, breach of implied covenant of good faith and fair dealing and/or laches. 
( 

16. Defendant reserves the right to assert additional affirmative defenses upon the discovery and 

15 the detennination of the applicability thereof. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

PRAYER FOR RELIEF 
; 

WHEREFORE, Defendant, having fully answered Plaintiffs Complaint, respectfully requests 

of the Court judgment in his favor as follows: 

a. That Plaintiff take nothing by his Complaint and that the same be dismissed with 

prejudice; 

b. For a judicial determination and declaration that Plaintiff is not the rightful owner of 
I 

the Property and does not have any valid and enforceable right, title or interest in Defendant's 

property at issue herein; 

c. For an award of general, compensatory and/or special damages in favor of Defendant 

to be proven at trial; 

d. For cost of suit incurred herein, including reasonable legal fees; and 

3 
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e. For such other and further relief as the Court deems just and proper. 

2 

3 RESPECTFULLY SUBMITTED 

4 Dated: May 8, 2017. 

s 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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L, I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

3. Cross-defendant Rebecca Berry (''Berry,,) is, and at all times mentioned was, 

an individual residing within the County of San Diego, California. 

4. Cotton, at all times material to this action, was the sole owner of the 

commercial property located at 6176 Federal Boulevard in San Diego, California 

92114 (the "Property"), the subject of this dispute. 

5. Cotton is the President of lnda-Gro, a manufacturer of environmentally 

sustainable products, primarily Induction lighting systems, that help enhance crop 

production while conserving energy and water resources. 

6. Cotton is the President of 151 Farms, a not-for-profit organization he founded 

in that is focused on providing ecologically sustainable cultivation practices for the 

food and medical needs of urban communities. 

7. Cotton, at the Property, operates both his lnda-Gro business and his 151 

Farms not-for-profit. 

( . 
13 8. Cotton does not know the frue names and capacities of the defendants named 

~-
14 DOES 1 through 10 and, therefore, sues them by fictitious names. Cotton is informed 
15 and believes that DOES 1 through 1 O are in some way responsible for the events 
16 described in this Cross-complaint and are liable to Cotton based on the causes of 

17 action below. Cotton will seek leave to amend this Cross-complaint when the true 

18 names and capacities of these parties have been ascertained. 

19 9. Based on the foregoing, jurisdiction is proper in this Court and venue in San 

20 Diego County, California. 

21 

22 10. 

GENERAL ALLEGATIONS 

Geraci contacted Cotton in August of 2016 seeking to purchase the 

23 Property from Cotton. Geraci desired to buy the Property because it meets certain 

24 requirements by the City of San Diego (the 11.Qlli!") that would allow Geraci to apply 

25 for a Conditional Use Permit ("CUP"). If granted, the CUP would permit the operation 

26 of a Medical Marijuana Consumer Cooperative C'MMCC") at the Property. 

27 11. Subsequent to the initial conversation· in August between Geraci and 

28 Cotton, over the course of approximately two months, the parties entered into 

2 
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/ 
\__,.· 1 

2 

3 

4 

s 

6 

7 

8 

intense negotiations regarding the sale of the Property. During this period of time, in 

good-faith anticipation of finalizing the sale of the Property, the parties 

simultaneously engaged in preliminary due dil,igence and preparation of the CUP 

application. 

12. During the course of the negotiations and preparation of the CUP 

application. Geraci represented to Cotton, among other things, the following: 

a. That his due diligence uncovered a critical zoning· issue that would 

prevent the Property from bein·g issued a.CUP permit unless he lobbied with the City 

to have the issue resolved (the "Critical Zoni'ng Issue"); 
9 

10 

11 

b. That he, through his personal and professional relationships, was in a 

unique position to lobby and influence key City political figures to (i) have the Critical 

Zoning Issue favorably resolved and (ii) have the CUP application approved once 
12 

submitted. 
13 c. That he was in a position to successfully operate a MMCC because, at 
14 that point in time, he owned and was managing several other marijuana dispensaries 
15 in the San Diego County area. 
16 d. That as an Enrolled Agent for the IRS, and the owner-manager of Tax 
17 and Financial Center, Inc. (a tax-related business), he was an individual that Cotton 

18 could trust because he operated in a fiduciary capacity on a daily-basis for many 

19 high-net worth individuals and b1,Jsinesses. 

20 13. On November 2, 2016, after months of negotiations, Geraci and Cotton 

21 met at Geraci's office to negotiate the unsettled terms and finalize their agreement 

22 for the sale of the Property. The parties agreed to over thirty different terms for the 

23 sale of the Property and their intention was to reduce those terms to a writing. 

24 14. The consideration for the purchase of the Property consisted of 

2s monetary and non-monetary components. Under the terms of the agreement 

26 reached, Geraci agreed to provide Cotton, among other things, the following· 

27 consideration for the Property: 

28 a. The sum of $800,000; 

3 
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~- 1 b. A 10% equity stake in the MMCC upon the City's approval of the CUP at 

the Property (the ''Business"); and 
2 

3 

4 

5 

6 

7, 

8 

9 

10 

1) 

c. On a monthly basis, 10% of the profits of the Business for the preceding 

month or $10,000, whichever was greater. 

15. A condition precedent to closing the sale of the Property was the City's 

approval of the CUP application. 

16. Further, Geraci would pay Cotton a non-refundable deposit in the 

amount of $50,000 (the "Non-Refundable Deposit"). Geraci was then to submit a 

CUP application to the City. If the City granted the application, the sale and transfer 

of title to .the Property to Geraci would be consummated upon Geraci's payment of 

the $750,000 balance. However, if the City rejected the CUP application, the sale 

and transfer of the Property would not proceed and Cotton would be entitled to retain 
12 

·the $50,000 Non-Refundable Deposit. 
13 17. The transaction was to be effectuated via two agreements: (i) a Real 

L 14 Estate Purchase Agreement and (ii) a Side Agreement. The Real Estate Purchase 
15 Agreement was to specify the payment of $400,000 from Geraci to Cotton for the 
16 purchase of the Property. 
17 18. The Side Agreement was to include the additional, remaining $400,000 

18 · payment obligation (such that, in aggregate, the monetary components_ of the Real 

19 Estate Purchase Agreement and the Side Agreement totaled $800,000). The Side 

20 Agreement was also to include various other material terms, including, without 

21 limitation, the 10% equity stake and monthly profit sharing (i.e., 10% of profits or a 

22 minimum monthly payment of $1 0i000). 

23 19. After the parties finalized consideration for the Property, Geraci 

24 requested of Cotton that he be given time to put together the $50,000 Non-

2s Refundable D~posit. Geraci alleged that he needed time as he had limited cash and 

26 he would require the cash he did have to immediately fund the costly preparation of 

'---' 27 the CUP application and lobbying efforts needed to resolve the Critical Zoning Issue. 

28 
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~l 
20. Geraci offered to provide Cotton on that day $10,000 as a show of 

( _ _,/ 

"good-faith" towards the $50;000 Non-Refundable Deposit even though the parties 
2 

did not have a final legal agreement for the sale of the Property. Cotton raised his 
3 

concern, that he would not receive the balance of the Non-Refundable Deposit if the 
4 

City denied the CUP .application. Geraci promised to pay the balance of the Non­
s 

Refundable Deposit. prior to submission of the CUP application with the City and 
6 

stressed the need to immediately resolve the Critical Zoning Issue. 
7 

21. Cotton agreed and Geraci offered to incur the cost of having his 
8 

attorney, Gina Austin, "quickly" draft the Real Estate Purchase Agreement and the 
9 

Side agreement. 
10 

22. At Geraci's request, the parties executed a three-sentence agreement 
11 

that Geraci stated was for there to be a record of Cotton's receipt of the $10,000 
12 11good-faith" deposit (the "November 2nd Agreement"). 
13- 23. That same day at 3:11 PM, Geraci emailed Cotton a scanned copy of 
14 the notarized November 2nd Agreement. 
lS 

16 

17 

18 

19 

24. Later that day at 6:55 PM, Cotton replied to Geraci, noting: 
"I just noticed the 10% equity position in the dispensary was 
not language added into that document. I just want to make 
sure that we're not missing that language in any final 
agreement as it is a factored element in my decision to sell the 
property. I'll be fine if you would simply acknowledge that here 
in a reply." 

20 25. Approximately 2 hours later at 9:13 PM, Geraci replied, stating "No no 

21 problem at all." (Exhibit 1.) 

22 26. Cotton, having received written confirmation from Geraci regarding the 

23 10% equity stake, continued to operate in good-faith under the assumption. that 

24 Geraci's attorney would draft the ~ppropriate legal agreements r~flecting the deal the 

2s parties reached. 

26 27. Thereafter, over the course of the next four months, Cotton continuously 

'--' 27 reached out to Geraci regarding the following three issues: 

28 

5· 
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Lt· a. The progress of the Critical Zoning Issue that precluded the submission 

of the CUP application; 

L 

\..._., 

2 

3 

5 

6 
28. 

b. The balance of the Non-Refundable Deposit; and 

c. The status of the draft$ .of the Real Estate Purchase Agreement and the 

Side Agreement. 

During this four-month period Geraci was predominantly unresponsive 

and failed to make substantive progress on any of his promise~. 
7 

8 

9 

10 

11 

12 

13 

14. 

29. On January 6, 2017, Cotton, exasperated with Geraci for falling to 

provide any substantive updates on the Critical Zoning Issue or drafts of the legal 

agreements, texted him "Can you call me. If for any reason you're not moving 

forward I need to know.11 

30. That same day Geraci replied via text. stating "I'm at the doctor now 

everything is going fine the meeting went great yesterday supposed to sign off on the 

zoning on the 24th of this month I'll try to call you later .today still very sick." 

· 31. Between January 18, 2017 and February 7, 2017, the following text 
15 conversation took place between Geraci and Cotton: 
16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Geraci: "The sign off date they said it's going to be the 30th." 
Cotton: "This resolves the zoning issue?" 
Geraci: "Yes" 
Cotton: "Excellent" 
Cotton: "How goes it?" 
Geraci: "We're Waiting for confirmation today at about 4 o'clock" 
Cotton: 11Whats new?" 
Cotton: "Based on your last text I thought you'd have some information 
on the zoning by now. Your lack of response suggests no resolution as 
of yet." 
Geraci: "I'm just walking in with clients they resolved it its fine we're just 
waiting for final paperwork." 

32. Thus, Geraci's communications to Cotton regarding final resolution of 

the Critical Zoning Issue (the prerequisite to the submission of the CUP application 

and the latest point at which Cotton would receive the remaining $40,000 of the Non­

Refundable Deposit) was that although ·1mminent1 it had not yet been completed. 
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L1 33. On February 15, 2017, Geraci texted Cotton 11we are preparing the 

L 

L 

2 
documents with the attorney and hopefully will _ha,ve them by the end of this week." 

3 
34. On February 22, 2017, Geraci texted Cotton "Contract should be ready 

in a couple days." 
4 

5 

6 

7 

8 

35. . On February 27, 2017, Geraci ·emailed Cotton a draft Agreement of 

Purchase and Sale of Real Property for the Property (the "First Draft Real Estate 

Agreement'1
). The First Draft Real Estate Agreement completely failed to reflect the 

agreement that Geraci and Cotton had reach~d on November 2, 2016. Cotton called 

Gera,ci who said it was a miscommunication between him and his attorney Gina 
9 

Austin and he promised to have her revise the First Draft Real.Estate Agreement. 
IO 

36. On March 2, 2017, Geraci emailed Cotton a draft Side Agreement (the 
11 

"First Draft Side Agreemenf'). 
12 

37. On March 3, 2017, having reviewed the First Draft Side Agreement, 
13 

Cotton emailed Geraci stating: 111 see no reference is made to the 10% equity position 
14 [and] para 3.11 looks to avoid our agreement completely." Paragraph 3.11 of. the 
15 First Draft Side Agreement states that the parties haye no joint venture or 
16 partnership agreement of any kind, in complete contradiction of the deal reached 
17 between the parties. 
18 38. Thereafter, Cotton became increasingly frustrated by Geraci's lack of 

19 progress on the outstanding issues. He noted to Geraci during a conversation that he 

20 would be looking to get an attorney to revise. the inaccurate drafts of the legal 

21 agreements provided. Geraci assuaged Cotton by telling him it was a 

22 misunderstanding on his attorney's part and that Cotton could speak with her directly 

23 regarding any comments to the drafts. 

24 39. On March 6, 2017, Geraci, having spoken with Cotton ~nd knowing he 

25 contemplated attending a social event at which his attorney Gina Austin would be, 

26 texted "Gina Austin is there she has a red jacket on if you want to have a 

27 conversation with her." 

28 
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L' 1 40. On March 7, 2017, Geraci emailed Cotton a revised draft of the Side 

Agreement (the "Second Draft Side Agreement"). The cover email contained the 
2 

following language: 11 
... the 10k a month might be difficult to hit until the sixth month ... 

3 . 
can we do 5k, and on the seventh month start 1 Ok?" 

4 

5 
41. The Second Draft Side Agreement contained the following language: 

"Buyer hereby agrees to pay to Seller 10% of the net revenues of Buyer's Business 
6 

after all expenses and liabilities have been paid ... Further, Buyer hereby guarantees 
7 

8 

9 

10 

11 

12 

a profits payment of not less than $5,000 per month for the first three months the 

Business is open ... and $10,000 a month for each month thereafter the Business is 

operating on the Property." 

42. On or about March 16, 201.7, having grown increasingly tired of Geraci's 

failures to respond to his requests for substantive updates on the Critical Zoning 

Issue, Cotton reached out directly to the Deve.lopment Project Manager for the City 
13 that is responsible for CUP applications. Cotton discovered from the Development 
14 Project Manager that a CUP application had been submitted on his Property on 
15 October 31, 2016. 
16 · a. Cotton specifically recalled that day, October 31, 2016, as it was the day 
17 that Geraci had asked Cotton to execute an Ownership Disclosure Statement 

18 reflecting that Cotton had leased the Property to an individual named Rebecca Berry. 

19 Geraci told Cotton he required the Ownership Disclosure Statement because: 

20 i. As the parties did not have a final agreement in place at that time, 

21 he needed it to show other professionals involved in the preparation of the CUP 

22 application and the lobbying efforts to prove that he had access to the Property; and 

23 ii. As a sign of good-faith by Cotton as they had not reached a final 

24 agreement and he wanted something in writing to prove Cotton's support of the CUP 

2s application at the Property as he needed to immediately spend large amounts of 

26 cash to continue with the preparation of the CUP application and the Critical Zoning 

27 Issue lobbying efforts. 

28 

8 
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L1 43. . Geraci told Cotton that Rebecca Berry is very familiar with medical 

L. 

L. 

marijuana operations, is a trusted employee and is involved in his other medical 
2 

marijuana dispensaries. 
3 

4 
44. Cotton has never met or directly entered into any type of agreement with 

Rebecca Berry. Insofar as she is involved with Cotton, she has always been an 
5 

agent of Geraci and has been effectuating his plans, either in concert with him· or at 
6 

his direction. 
7 

45. · On March 16, 2017, Cotton, after having discovered that Geraci had 
8 

.submitted a CUP application on the Property and, therefore, had been deceiving him 
9 

for months, emailed Geraci stating: 
10 

11 

12 

13 

14 

15 

"we started these negotiations 4 months ago and the drafts and our 
communications have not reflected what agreed upon and are still far from 
reflecting our original agreement. Here is my proposal, please have your attorney 
Gina revise the Purchase Agreement and the Side Agreement to incorporate all 
the terms we have agreed upon so that we can execute final versions and get this 
closed ... Please confirm by Monday 12:00 PM whether we are on the same page 
~nd you plan to continue with our agreement ... If, hopefully, we can work through 
this, please confirm that revised final drafts that incorporate the terms -[we agreed 
to] will be provided by Wednesday at 12:00 PM. I promise to review and provide 

16 comments that same day so we can execute the same or next day." 
17 46. In response to this email, on the same day, Geraci texted Cotton asking 

1s "Can we meet tomorrow[?]" 
19 47. On March 17, 2017, Cotton replied via email to Geraci's text request for 

20 an in-person meeting stating that: 

21 

22 

23 

24 

25 

26 

27 

28 

"I would prefer that until we have final agreements that we converse exclusively 
via email. My greatest concern is that you get a denial on the CUP application 
and not provide the remaining $40,000 non-refundable deposit. To be frank, I feel 
that you are not dealing with me in good faith, you told me repeatedly that you 
could not submit a CUP application until certain zoning issues had been resolved 
and that you had spent hundreds of thousands of dollars on getting them 
resolved. You lied to me, I found out yesterday from the City of San Diego that 
you submitted a CUP application on October 31 2016 BEFORE we even signed 
our agreement on the 2nd of November." 

9 
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L1 48. Thereafter, communications increasingly devolved between Geraci and 

L 

\___,. 

Cotton as Geraci refused to confirm in writing, at Cotton's repeated requests, the 
2 

original terms of their agreement. 
3 

4 
49. On March 21, 2017, it being apparent to Cotton that Geraci had no 

intention of confirming or honoring the agreement they had reached on November 
s 

2nd, 2016, Cotton called the Development Project Manager and asked her to 
6 

withdraw the CUP application pending on his Property. 
7 

50. Later that day, the Development Project Manager emailed Cotton stating 
8 

that she could not withdraw the CUP application on Cotton's Property as he 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

~o 

21 

22 

23 

24 

25 

26 

27 

28 

requested because Rebecca Berry is -the "financial responsible party" on the CUP 

application and not Cotton. 

51. Also, on March 21, 2017, Cotton emailed Geraci letting him know that 

he had spoken with 
11the Development Project Manager for the City of San Diego who is handling CUP 
applications. She made it 100% clear that there are no restrictions ori my property 
and that there is no recommendation that a CUP application on my property be 
denied. In fact, she told me that the application had just passed the 'Deemed 
Complete' phase and was entering the review process. She also confirmed that 
the application was paid for in October, before we even signed our 
agreement. .. [t]his is our last communication, you have failed to live up to your 
agreement and have continuously lied to me and kept pushing off creating final 
legal agreements because you wanted to push it off to get a response from the 
City without taking the risk of losing the non-refundable deposit in the event the 
CUP application is denied. To be clear, as of now, you have no interest in my 
property ... " (emphasis added.} · · 

52. After terminating his agreement with Geraci, Cotton entered into an 

agreement with a third-party for the sale of the Property on the same day. 

53. On· March 22, 2017, Cotton was emailed the instant Complaint by 

Geraci's attorney, Michael Weinstein, claiming that 

"[t]he November 2, 2016, written agreement is a valid, binding and enforceable 
agreement between Larry Geraci and [me] for the purchase and sale of the 
Property according to its terms and conditions ... You have been paid $10,000.00 
and, In the event the condition precedent of obtaining CUP approval is satisfied, 
then the remaining balance of $790,000.00 will be due to you from Larry Geraci 
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L~ 

L 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

and you will be obligated to transfer title to Larry Geraci ot his assignee." 

54. Oh April 29, 2017, Cotton emailed and provided Geraci and Rebecca 

Berry with drafts of his Answer to, Plaintiff's . Complaint and his Cross-Complaint. 

Cotton noted that notwithstanding Geraci's unethical behavior that led to this 

needless dispute and the overwhelming evidence making clear Geraci's culpability, 

that he would like to resolve the dispute as quickly and fairly as possible. 

55. Neither Geraci or Berry .replied to Cotton's request to settle the dispute. 

56. On May 5, 2017, the Court notified Cotton .that his Answer & Cross­

complaint were rejected because he submitted both pleadings in a single document. 

Realizing that some time had passed for Geraci, Geraci's attorney and Berry to 

further review and think about the evidence against them, Cotton emailed Geraci and 

Berry again seeking to reach a settlement and 11work out something reasonable.1
' 

57. Neither Geraci nor Berry replied to his request to settle the dispute. 

Count One 

(Quiet Title) 

58. Cotton hereby incorporates by reference all of his allegations contained 
16 above as if fully set forth herein. 
17 59. This cause of action is directed against plaintiff Larry Geraci and cross 
1s ~efendant Rebecca Berry. 

19 60. Cotton is the sole and rightful owner of record of the Property. 

20 61. Based on the allegations contained in Geraci's Complaint and the Lis 

21 Pendens filed by Geraci on the Property, Geraci has made a claim for title to the 

22 Property adverse to Cotto.n. Further, Ms. Berry has filed a CUP application claiming 

23 to be the sole owner of the Property. 

24 62. Cotton is entitle~ to an order barring and forever estopping Geraci and 

25 Berry from having or claiming any right or title to the Property. 

26 

27 

28 

11 
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Count Two 

(Slander of Title) 

63. Cotton hereby incorporates by reference all of his allegations contained 

above as if fully set forth herein. 

64. This cause of action is directed against plaintiff Larry Geraci and cross 

defendant Rebecca Berry. 

65. Geraci and Berry disparaged Cotton's exclusive valid title by and 

through the preparing, posting, publishing, and recording of the documents 

previously described herein, including, but not limited to, the instant Complaint, the 

Lis Pendens filed on the Property and the CUP application. 

66. Geraci knew that such documents were improper in that at the time of 
11 

the execution and delivery of the documents, Geraci had no right, title, or interest in 
12 

the Property. These documents were naturally and commonly to be interpreted as 
13 denying, disparaging, and casting doubt upon Cotton's legal title to the Property. By 
14 posting, publishing arid recording documents, Geraci's disparagement of Cotton's 
15 legal title was made to the world at large. 
16 67. As a ·direct and proximate result of Geraci and Berry's conduct· in 
17 publishing these documents, Cotton's title to the Property has· been disparaged and 
18 slandered, and there is a cloud on Cotton's title, and Cotton has suffered and 

19 continues to suffer damages, including, but not limited to, lost future profits, in an 
20 amount to be proved at trial, but in an amount of no less than $2,000,000. 

21 68. As a further and proximate result of Geraci's conduct, Cotton has 

22 incurred expenses in order to clear title to the Property. Moreover, these expenses 

23 are continuing and Cotton will incur additional charges for such purpose until- the 

24 cloud on Cotton's title to the Property has been removed. The amounts of future 

25 expenses are not ascertainable at this time, but will be proven at trial. 

26 69. As a further and proximate result of Geraci's conduct, Cotton has 

27 suffered humiliation, mental anguish, anxiety; depression, and emotional and 

28 physical distress, resulting in the loss of sleep ~nd other injuries to his health and 

12 
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1 

well-being, and continues to suffer such injuries on an ongoing basis. The amount of 

such damages shall be proven at trial. 
2 

3 
a. By fortuitous happenstance, the Property qualifies to apply for a CUP; 

which represents a significant windfall for Cotton and ha_s the potential to be a life-
4 

changing opportunity for him. Unfortunately, Geraci and Berry have sought to first 
5 

6 
fraudulently deprive Cotton of the benefits that he bargained for and to Which Geraci 

agreed to on November 2nd, 2016, and, second, Geraci continues to harm Cotton by 
7 

proceeding with this action when he absolutely knows that the evidence is 
8 

unequivocal and he will not prevail if this action is seen through. 
9 

b. Geraci's continuation of this action causes ever increasing damage to 
10 

Cotton on a daily basis because, simply put, he is indescribably tormented 
11 

emotionally and physically as he sees a once in a lifetime opportunity, that could put 
12 

him in a position to provide for his loved ones and support him into retirement, being 

L 14 

13 
destroyed by Geraci and Berry's greed and malicious,behavior. 

' 
70. At the time that the false and disparaging documents were created and 

L 

15 published by Geraci, Geraci knew the documents were false and created and 
16 published them with the malicious ihtent to injure Cotton and_ deprive him of his right, 
17 title, and interest in the Property, and to obtain the Property for his own use by 
18 unlawful means. 

19 71. The conduct of Geraci in publishing the documents described above 

io was frau·dulent, oppressive, and malicious. Therefore, Cotton is entitled to an award 

21 of punitive damages in an amount sufficient to punish Geraci for his malicious 

22 conduct and to deter such outrageous misconduct in the future. 

23 

24 

25 72. 

Count Three 

(Fraud / Fraudulent Misrepresentation) 

Cotton hereby incorporates by reference all of his allegations contained 

26 above as if fully set forth herein. 

27 73. This cause of action is directed against plaintiff Larry Geraci. 

28 

13 
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1 

74. On November 2, 2016, Geraci represented to Cotton, among other 

2 
things, that: 

3 
a. He would honor the agreement reached on November 2nd, 2016, which 

included a 10% equity stake in the Business and a guaranteed monthly equity 
4 

5 

6 

7 

8 

distribution of $10,000 a month. 

b. He would pay the balance of the non-refundable deposit as soon as 

possible, but at the latest when the alleged critical zoning issue was resolved, which, 

in turn, he alleged was a necessary prerequisite for submission of the CUP 

application. 
9 

c. He understood and confirmed the November 2nd Agreement was not the 
10 

final agreement for the purchase of the Property. . · 
11 

d. ihat he, Geraci, as an Enrolled Agent by the IRS was someone who 
12 

was held to a high degree of ethical standards and could be trusted effectuate the 
13 

---=--i agreement reached. 
L 14 

L 

75. · That the preparation of the CUP application would be very time 
15 consuming and take hundreds of thousands of dollars in lobbying efforts. 
16 76. Geraci knew that these representations were false because, among 
17 other things, Geraci had already filed a CUP application with the City of San Diego 
18 prior to that day. His subsequent communications via email and text messages make 

19 clear that he continued. to represent to Cotton that the preliminary work of preparing 

20 the CUP application was underway, when, in fact, he was just stalling for time. 

21 Presumably, to get an acceptance or denial from the City and, assuming he got a 

22 denial, to be able to deprive Cotton of the $40,000 balance due on the Non-

23 Refundable Deposit. 

24 77. Geraci intended for Cotton to rely on his representations and, 

25 consequently, not engage in efforts to sell his Property. 

26 78. Cotton did not know that Geraci's representations were false. 

27 

28 

79. Cotton relied on Geraci's representations. 

14 
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L1 80. Cotton's reliance on Geraci's representations were reasonable and 

2 
justified. 

3 
81. As a result of Geraci's representations to Cotton, Cotton was Induced 

into executing the November 2nd Agreement, giving Geraci the only basis of his 
4 

5 
Complaint and, consequently! among other unfavorable results, allowing Geraci to 

unlawfully create a cloud on title on the Property. Thus, Cotton has been forced to 
6 

sell his Property c1t far from favorable terms. 
7 

82. Cotton has been damaged in an amount of no less than $2,000,000. 
8 

Additional damages from potential future profit dist~ibutions and other damages will 
9 

be proven at trial. 
IO 

83. Geraci's representations were intentional, willful, malicious,. outrageous, 
11 

unjustified, done in bad faith and in conscious disregard of the rights of Cotton, with 
12 

the intent to deprive Cotton of his interest in the Property. 
13 

L) 14 
84. This intentional, willful, malicious, outrageous and unjustified conduct 

entitles Cotton to an award of general, compensatory, special, exemplary and/or 

L 

15' 

16 

17 

18 

punitive damages. 

Count Four 

(Fraud in the Inducement) 

85. Cotton hereby incorporates by reference all of his allegations. contained 

19 above as if fully set forth herein. 

20 86. This cause of action is directed against plaintiff Larry Geraci. 

21 87. Geraci made promises to Cotton on November 2nd , 2016, promising to 

22 effectuate the agreement reached on that day, but he did so without any intention of 

23 performing or honoring his promises. 

24 88. Geraci had no intent to perform the promises he made to Cotton on 

25 November 2nd, 2016 when he made them, as is clear from his actions described 

26 herein, that he represented he would be preparing a CUP application, when, in fact, 

27 he had already deceived Cotton and submitted a CUP application. 

28 
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L1 89. Geraci intended to deceive Cotton in order to, among things, execute 

the November 2nd Agreement. 
2' 

3 

4 

5 

90. Cotton reasonably relied on Geraci's promises. 

91. Geraci failed to perform the promises he made on November 2nd, 2016, 

notably, his delivery of the balance of the Non-Refundable Deposit and _his promise 

to treat the November 2nd Agreement as a memorialization of the $10,000 received 
6 

towards the Non-Refundable Deposit and not the final legal agreement for the 
7 

purchase of the Property. 
8 

92. Cotton has suffered and continues to suffer damages because he relied 
9 

on Geraci's representations and promises in an amount to be determined at trial, but 
to 

which. is no less than $2,000,000. 
11 

93. This intentional, willful, malicious, outrageous, and unjustified. conduct 
12 

entitles Cotton to an award of general, compensatory, special, exemplary and/or 

L
- '; 13 punitive damages. 

14 Count Five 

L 

15 (Breach of Contract) 
16 94. Cotton hereby incorporates by reference all of his allegations contained 
17 above as if fully set forth herein. 
18 95. This cause of action is directed against plaintiff Larry Geraci. 

19 96. The agreement reached on November 2nd, 2016 is a valid and binding 

20 agreement between Cotton and Geraci and the November 2nd Agreement was meant 

21 to be the written instrument that solely memorialized the partial receipt of the Non-

22 Refundable Deposit and was not representative of the enti~ty of the agreement. 

23 97. Cotton upheld his end of the bargain, by, among other things, not selllng 

24 his Property and helping with the preparation of the CUP application. 

25 98. Geraci breached the contract by, among other reasons, alleging the 

26 November 2nd Agreement is the final agreement between the parties for the 

27 purchase of the Property. 

28 
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L1 ·99_ Cotton has suffered and continues to suffer damages because of 

Geraci's actions that constitute a breach of contract in an amount to be determined 
2 

at trial, but which is no· less than $2,000,000. 
3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

Count Six 

(Breach of Oral Contract) 

100. Cotton hereby incorporates by reference all of his allegations contained 

above as if fully set forth herein. 

101. This cause of action is directed against plaintiff Larry Geraci. 

102. The agreement reached on November 2nd; 2016 is a valid and binding 

oral agreement .between Cotton and Geraci. 

103. Geraci has breached the agreement by, among other actions described 

herein, alleging the written November 2nd Agreement is the final and entire 

agreement for the Property. 

104. Cotton performed his obligations as agreed on November 2nd, 2016; 
14 among other things, he did not sell his property and, as a consequence of Geraci's 
15 breach of the agreement, is excused from having done so, but, Geraci, is still liable 
16 for the remainder of the balance due on the Non-Refundable Deposit. 
17 105. Cotton has suffered and continues to suffer damages because of 

18 Geraci's actions that constitute a breach of oral contract in an amount to be 

19 determined at trl~I, but which is no less than $2,000,000·. 

20 

21 

Count Seven 

(Breach of Implied Contract) 

22 106. Cotton hereby incorporates by reference all of his allegations contained 

23 above as if fully set forth herein. 

24 107.. This cause of action is directed against plaintiff Larry Geraci. 

25 108. A cause of action for breach of implied contract has the same elements 

26 as does a cause of action for breach of contract, except tha, the promise is not 

L 27 expressed in words but is •implied from the promiser's conduct. 

28 
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3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

109. The agreement reached on November 2nd, 2016 is a valid and binding 

agreement between Cotton and Geraci. 

110. Geraci fraudulently induced Cotton into executing the November 2nd 

Agreement, which Geraci now purports is the final agreement between the parties for 

the purchase of the Property. However, the emails, texts- and actions taken by and 

between Geraci and Cotton make indisputabiy clear that there was an implied 

contract that is not the November 2nd Agreement. 

111. Geraci h~s .breached- the implied contract by1 among other actions 

described herein, alleging the November 2nd Agreement is the final agreement 

between the parties for the purchase of·the Property. 

112. Cotton has suffered and continues to suffer damages because of 

Geraci's actions that constitute a breach of implied contract in an amount to be 

determined at trial, but which is no Jess than $2,000,000. 

Count Eight 

(Breach of the Implied Covenant of Good Faith and Fair Dealing) 

113. Cotton hereby incorporates by reference all of his allegations contained 
16 above as if fully set forth herein. 
17 114. This cause of action is directed against plaintiff Larry Geraci and cross 

18 defendant Rebecca Berry. 

19 115. There is an implied covenant of good faith and fair dealing in every 

20 contract that neither party will do anything which will injure the right of the other to .. 

21 receive the benefits of the agreement. 

22 116. Geraci breached the implied covenant of good faith and fair dealing 

23 when, among other actions described herein, he alleged that the November 2nd 

24 Agreement is the final purchase agreement between the parties for the Property. 

25 117. Cotton has suffered and continues to suffer damages because of 

26 Geraci's actions that constitute a breach of the implied covenant of good faith and 

L 27 fair dealing. 

28 
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L1 118. This intentional, willful, malicious, outrageous, and unjustified conduct 

! 

\_, 

2 
entitles Cotton t? an award of general, compensatory, special, exemplary and/or 

punitive damages in an amount to be determined at trial, but which is no less than 
3 

4 

s 

6 

7 

8 

9 

10 

11 

12 

$2,000,000. 

Count Nine 

(Trespass) 

119. Cotton hereby incorporates by reference all of his allegations contained 

above as if fully set forth herein. 

120. This cause of action is directed against plaintiff Larry Geraci and cross 

defendant Rebecca Berry. 

121. At relevant times, the Property was owned solely by Cotton and, 

currently, is still in his sole possession. 

122. Geraci, or an agent acting on his beha_lf, illegally entered the subject 
13 Property on or about March 27, 2017, and posted two NOTICES OF APPLICATION 
14 on the Property. 
15 123. Geraci's attorney, Michael Weinstein, emailed Cotton on March 22, 2017 
16 stating that Geraci· or his agents would be placing the aforementioned Notices upon 
17 Cotton's property. 

18 124. Geraci knew that he had fraudulently induced Cotton into executing the 

19 November 2nd Agreement and, consequently, he had no valid legal basis to trespass 

20 unto Cotton's Property. 

· 21 125~ . On March 21, 2017 Cotton emailed Geraci stating that he no longer had 

22 any interests in the Property· and should not trespass on his Property, yet he 

23 continued to do despite being warned not to. 

24 126. · Geraci's Notices of Application posted on his Property has caused and 

2s continues to damage to Cotton because: 

26 a. It is a trespass upon Cotton's Property by Geraci who has no right to the 

27 Property. 

28 
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Ll b. The posting gives the appearance that Ms. Berry is the only owner of 

L 

the CUP application for the Property, thereby damaging Mr. Cotton's interest in the 
2 

CUP application. 
3 

4 
c. Cotton has no adequate remedy at law for the injuries currently being 

suffered in t_hat it will be impossible for Cotton to determine the precise amount of 
5 

damages that he will suffer if Geraci and/or his agents conduct is not restrained. 
6 

7 

8 

9 

10 

11 

12 

13 

127. Cotton has suffered and continues to suffer damages because of 

Geraci's actions in an amount to be determined at trial, but which is no less than 

$2;000,000. 

Count Ten 

(Conspiracy) 

128. Cotton hereby Incorporates by reference all of his allegations contained 

above as if fully set forth herein. 

129. This cause of action is directed against plaintiff Larry Geraci and cross 
14 defendant Rebecca Berry. 
15 a. Geraci fraudulently induced Cotton to execute the Ownership Disclosure 
16 Statement on October 31st, 2016, alleging that the Ownership Disclosure Statement 
17 was necessary because the parties did not have a final agreement in place at that 

18 time, he needed it to show other professionals involved in the preparation of the CUP 

19 application and the lobbying efforts to prove that he, Geraci, had access to the 

20 Property. 

21 b. Geraci war:ited something in writing proving Cotton's support of the CUP 

22 application at. his Property. 

23 c. The Ownership Disclosure Statement is also executed by Berry and 

24 denotes Berry is the 'Tenant/Lessee." Further, Berry filed a separate document with 

25 the City claiming she is the "Owner'' of the Property. 

26 130. Geraci represented to Cotton that Berry could be trusted, is a trusted 

27 employee, and is familiar with the medical marijuana industry. 

28 
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12 

13 

14 

131. Cotton has never met or entered into a direct agreement with Berry. 

Berry knew that she had not entered into a lease of any form with Cotton for the 

Property and knew that she had no ownership interest in the Property. 

132. Upon information and belief, Berry submitted the CUP application in her 

name on behalf of Geraci because Geraci has been a named defendant in numerous 

lawsuits brought by the City of San Diego against him for the operation and 

management of unlicensed1 unlawful and illegal marijuana dispensaries. These 

lawsuits would ruin Geraci's ability to obtain a CUP himself. 

133. Berry knew that she was filing a document with the City of San Diego 

that contained false statements! specifically that she was a lessee of the Property 

and owner of the property. 

134. Berry, at Geraci's instruction or her own desire, submitted the CUP 

application as Geraci's agent, and thereby participated in Geraci's scheme to deprive 

Cotton of his Property and his ownership interest in the CUP application. 

135. Cotton has suffered and continues to suffer damages because of Geraci 
15 and Berrys' actions in an amount to be determined at trial, but which is no less than 
16 $2,000,000. 
17 136. This intentional, willful, malicious, outrageous, and unjustified conduct 

18 entitles Cotton to an award of general, compensatory, special, exemplary and/or 

19 punitive damages. 

20 

21 

Count 11 

(lnjunctiv~ Relief) 

22 137. Cotton hereby incorporates by reference all of his allegations contained 

23 above as if fully set forth herein. 

24 138. This cause of action is directed against plaintiff Larry Geraci and cross 

2s defendant Rebecca Berry. 

26 139. . Geraci and Berry have continued to act as owners or parties of interest 

L 27 in the Property, even though both parties know they have no interest in the Property. 

28 

21 

CROSS-COMPLAINT 

40



. . ·• 
/ 

L 

( 
·'-..._,,. 

140. These actions, including applying for the CUP without making clear 

Cotton's ownership interest in the CUP application, trespassing on the Property to 
2 

post notices, and filing the lis pendens, has caused Cotton to lose and, continue to 
3 

lose profits, the benefits of his bargain and the Property if their actions are permitted 
4 

5 

6 

7 

8 

9 

10 

11 

.12 

13 

14 

15 

16 

17 

18 

19 

20 

to continue. 

Defendant Cotton does not have a plain, speedy, and adequate remedy 

in the ordinary course of law as the CUP application is currently under review before 

the City. 

PRAYER FOR RELIEF 

WHEREFORE, Cotton prays for relief as follows: 

1. That the Court order the Us Pendens on the Property be released; 

2. That the Court order, by way of declaratory relief, that there is no purchase 

agreement between the parties and that Cotton and his successors-in-interest 

are the owners of the Property; 

3·. That the Court order that Geraci and Berry have no interest in the CUP 

applicatlon; 

4. That Cotton be awarded damages in the amount of $2,000,000; 

5. That Cotton be awarded damages for a loss of profits and other damages in 

an amount to be proven at trial; and 

. 6. That other relief is awarded as the Court determines is in the interest of justice. 

21 Dated: May 12, 2017. 

22 

23 

24 

25 

26 

27 

28 

22 

CROSS-COMPLAINT 

41



.. . 
-·· 

L 

L 

Exhibit 1 
11/2/16 Email from Geraci to Cotton acknowledging additional tenns 
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(_,, 1,1 Gmail Darryl Cotton <indagrodarryl@gmail.com> 

L 

Agreement 

Larry Geraci <Lany@trcsd.net> 
To: Darryl Cotton <darryl@inda..gro.com> · 

Wed, Nov 2, 2016 at 9:13 PM 

\.__No no_p~m at_aD 

Sent from my iPhone 

On Nov 2, 2016, at 6:55 PM, Darryl Cotton <darryl@inda-gro.com> wrote: 

HI Larry, 

Thank you for meeting· today. Since we executed the Purchase Agreement in your office for 
the sale price of the property I just noticed the 10% equity position in the dispensary was not 
language added into that document. I just want to make sure that we're not missing that 
language in any final agreement as it is a factored element In my decision to sell the 
property. I'll be fine if you would simply acknowledge that here in a reply, 

Regards. 

Darryl Cotto~, President 

darryl@lnda..gro.com 
www.inda-gro.com 
Ph: 877.452.2244 
cell: 619.954.4447 
Skype: dc.dalbercla 

6176 Federal Blvd. 
San Diego, CA. 92114 
USA 

NOTICE: The Information contained In the above message is confidential information solely for the use of the 
Intended recipient. If the reader of this_ message Is not the intended reciplent, the reader is notified that any use, 
dissemination, distribution or copying of this communication is strictly prohibited. If you have received this 
communication In error, please notify Inda-Gro immediately by telephone at 619.266.4004. 

IOuoted lexl hidden] 
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FERRIS & BRITTON 
A Professional Corporation 
Michael R. Weinstein (SBN 106464) 
Scott H. Toothacre (SBN 146530) 

501 West Broadway, Suite 1450 
San Diego, California 92101 
Telephone: (619) 233-3131 
Fax: (619) 232-9316 
mweinstein@ferrisbritton.com 
stoothacre@ferrisbritton.com 

Attorneys for Cross-Defendant 
REBECCA BERRY 

SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SAN DIEGO, CENTRAL DIVISION 

LARRY GERACI, an individual, 

Plaintiff, 

v. 

DARRYL COTTON, an individual; and 
DOES 1 through 10, inclusive, 

Defendants. 

DARRYL COTTON, an individual, 

Cross-Complainant, 

v. 

LARRY GERACI, an individual, REBECCA 
BERRY, an individual, and DOES 1 
THROUGH 10, INCLUSIVE, 

Cross-Defendants. 

Case No. 37-2017-00010073-CU-BC-CTL 

Judge: 
Dept.: 

Hon. Joel R. Wohlfeil 
C-73 

CROSS-DEFENDANT REBECCA 
BERRY'S NOTICE OF DEMURRER AND 
DEMURRER TO DEFENDANT'S 
CROSS-COMPLAINT 

[IMAGED FILE] 

Hearing Date: 
Hearing Time: 

July 14, 2017 
9:00 a.m. 

Complaint Filed: March 21, 2017 
Trial Date: Not Yet Set 

TO EACH PARTY AND TO THE ATTORNEY OF THE RECORD FOR EACH PARTY: 

PLEASE TAKE NOTICE that, on July 14, 2017, at 9:00 a.m. or as soon thereafter as the 

matter may be heard in Department C-73 of this Court, located at 330 West Broadway, San Diego, 

California, 92101, Cross-Defendant, REBECCA BERRY (hereafter "Berry"), will and hereby does 

move the Court to sustain her demurrer to the Cross-Complaint filed on May 12, 2017, by Defendant 

and Cross-Complainant, DARRYL COTTON (hereafter "Cotton" or "Cross-Complainant"), on each of 

1 

CROSS-DEFENDANT REBECCA BERRY'S NOTICE OF DEMURRER AND DEMURRER 
TO DRFRNDANT'S CROSS-COMPLAINT 
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the grounds set forth below. 

DEMURRER 

The Cross-Complaint's alleged first, second, eighth, ninth, tenth, and eleventh causes of action, 

and each of them, fail to state facts sufficient to constitute a cause of action against Cross-Defendant 

Berry (Cal. Code Civ. Proc.§ 430. IO(e)) on the grounds and for the reasons set forth below: 

FIRST CAUSE OF ACTION 

1. The first cause of action for quiet title does not state a cause of action against Berry 

because the allegations of the first cause of action are not verified under oath and an action to quiet title 

must be verified. (Cal. Code Civ. Proc.§ 761.020). 

2. The first cause of action for quiet title does not state a cause of action against Berry 

because it fails to allege she took actions which created a legally adverse interest in the subject 

property. The Cross-Complaint alleges Berry signed a CUP application stating she was the property 

owner; however, there is no allegation (and there can be no allegation) that the CUP application was 

recorded or otherwise created a lien against or cloud on title to the property so as to create a legally 

adverse interest. 

SECOND CAUSE OF ACTION 

3. The second cause of action for slander of title does not state a cause of action because it 

is based on allegations of wrongful acts that are privileged as a matter of law. The elements of a 

slander of title cause of action are: (1) a publication; (2) which is without privilege or justification; 

(3) which is false; and (4) which causes direct and immediate pecuniary loss. (Alpha and Omega 

Development, LP v. Whillock Contracting, Inc. (2011) 200.Cal.App.4th 656, 664.) The wrongful acts 

alleged in support of his claim are the filing of the instant Complaint and the attendant filing and 

recording of a Lis Penden; however, the filing of a Complaint and the filing and recording of a Lis 

Pendens are each absolutely privileged pursuant to California Civil Code section 47, subdivision (b) 

and subdivision (b)(4) respectively. Moreover, Cross~Defendant Berry did not file the instant 

Complaint or the accompanying Lis Pendens, both of which were filed by the sole plaintiff, Larry 

Geraci. 

Ill 

2 

. CROSS-DEFENDANT REBECCA BERRY'S NOTICE OF DEMURRER AND DEMURRER 
TO DEFENDANT'S CROSS-COMPLAINT 
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EIGHTH CAUSE OF ACTION 

4. The eighth cause of action for breach of the implied covenant of good faith and fair 

dealing does not state a cause of action because Cross-Complainant fails to allege he entered into a 

contract with Berry. The first element of a breach of the covenant of good faith and fair dealing claim 

is the existence of a contract between the parties from which the covenant can be implied. Cross­

Complainant's allegation admitting that he never had any contract or agreement of any kind with Berry 

is fatal to his claim. 

NINTH CAUSE OF ACTION 

5. The ninth cause of action for trespass does not state a cause of action against because it 

fails to allege that Berry intentionally or negligently entered Cross-Complainant's property. A trespass 

claim requires that the person intentionally or negligently enter onto the real property. (See 

CACI 2000.) Cross-Complainant has failed to allege that Berry either intentionally or negligently 

entered upon land owned by him. Rather, Cross-Complainant alleges only that "Larry Geraci or an 

agent under his direction" entered onto his real property. 

TENTH CAUSE OF ACTION 

6. The tenth cause of action for civil conspiracy fails to state a cause of action because 

there is no such cause of action in California. (Moran v. Endres (2006) 135 Cal.App.4th 952, 954.) 

Rather, conspiracy is '"a legal doctrine that imposes liability on persons who, although not actually 

committing a tort themselves, share with the immediate tortfeasors a common plan or design in its 

preparation.' . . . 'A conspiracy cannot be alleged as a tort separate from the underlying wrong it is 

organized to achieve.' (Citation.)" (Id. at 954-955.) 

ELEVENTH CAUSE OF ACTION 

7. The eleventh cause of action for an injunction fails to state a cause of action because 

there is no such cause of action in California. "Injunctive relief is a remedy and not, in itself, a cause of 

action, and a cause of action must exi~t before injunctive relief may be granted. (Citation.)" (Shell 

Oil Co. v. Richter (1942) 52 Cal.App.2d 164, 168; see also County of Del Norte v. City of Crescent City 

(1999) 71 Cal.App.4th 965,973 (a permanent injunction is attendant to an underlying cause of action).) 

For each of such reasons, Cross-Defendant Berry moves for an order of this Court sustaining the 
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Cross-Defendant, REBECCA BERRY (hereafter "Berry"), respectfully submits these points 

and authorities in support of her Demurrer. 

I. RELIEF REQUESTED AND SUMMARY OF THE ARGUMENTS 

Defendant and Cross-Complainant, DARRYL COTTON (hereafter "Cotton" or "Cross­

Complainant"), has filed a Cross-Complaint in the instant action, naming Rebecca Berry as a Cross­

Defendant. Mr. Cotton alleges six causes of action against Berry: the First Cause of Action for Quiet 

Title; the Second Cause of Action for Slander of Title; the Eighth Cause of Action for Breach of the 

Covenant of Good Faith and Fair Dealing; the Ninth Cause of Action for Trespass; the Tenth Cause of 

Action for Conspiracy; and the Eleventh Cause of Action for Declaratory and Injunctive Relief. 

Most of the facts alleged in the Cross-Complaint arise out of or relate to a dispute concerning an 

agreement for the purchase and sale of property between Plaintiff and Cross-Defendant, LARRY 

GERACI (hereafter "Geraci"), and Defendant and Cross-Complainant, Cotton. Berry was not a party 

to the agreement and no one has alleged otherwise. Berry demurs each of the six claims asserted 

against her upon the following grounds: 

1. The first cause of action for quiet title does not state a cause of action against Cross-

Defendant Berry because an action to quiet title must be verified. (Code Civ. Proc., § 761.020.) The 

Cross-Complaint's allegations comprising the first cause of action are not verified. 

2. The first cause of action for quiet title does not state a cause of action against Cross-

Defendant Berry because it fails to allege that she took actions which created a legally adverse interest 

in the subject property. The Cross-Complaint alleges that Berry signed a CUP application stating she 

was the property owner; however, there is no allegation (and there can be no allegation) that the CUP 

application was recorded or otherwise created a lien against or cloud on title to the property so as to 

create a legally adverse interest. 

3. The second cause of action for slander of title does not state a cause of action because it 

is based on allegations of wrongful acts that are privileged as a matter of law. The elements of a 

slander of title cause of action are: (1) a publication; (2) which is without privilege or justification; 

(3) which is false; and (4) which causes direct and immediate pecuniary loss. (Alpha and Omega 

Development, LP v. Whillock Contracting, Inc. (2011) 200 Cal.App.4th 656, 664.) The wrongful acts 
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alleged in support of his claim are the filing of the instant Complaint and the attendant filing and 

recording of a Lis Pendens; however, the filing of a Complaint and the filing and recording of a Lis 

Pendens are each absolutely privileged pursuant to California Civil Code section 47, subdivision (b) 

and subdivision (b )( 4) respectively. Moreover, Cross-Defendant Berry did not file the instant 

Complaint or the accompanying Lis Pendens, both of which were filed by the sole plaintiff, Larry 

Geraci. Cotton also alleges that Berry submitted a CUP application to the City stating she was an 

owner of the property, but there is no allegation that such action impacted the vendibility or saleability 

of the property or has caused any pecuniary loss. 

4. The eighth cause of action for breach of the implied covenant of good faith and fair 

dealing does not state a cause of action because Cross-Complainant fails to allege he entered into a 

contract with Berry upon which a breach of the covenant of good faith and fair dealing could rest. The 

first element of a breach of the covenant of good faith and fair dealing claim is the existence of a 

contract between the parties. Cross-Complainant's allegation admitting that he never had any contract 

or agreement of any kind with Cross-Defendant Berry is fatal to this claim. 

5. The ninth cause of action for trespass does not state a cause of action against because it 

fails to allege that Cross-Defendant Berry intentionally or negligently entered Cross-Complainant's 

property. A trespass claim requires that the person intentionally or negligently enter onto the real 

property. (CACI 2000.) Cross-Complainant has failed to allege that Berry either intentionally or 

negligently entered upon land owned by him. Rather, Cross-Complainant alleges only that "Larry 

Geraci or an agent under his direction entered onto his real property." 

6. The tenth cause of action for civil conspiracy fails to state a cause of action because 

there is no such cause of action in California. (Moran v. Endres (2006) 135 Cal.App.4th 952, 954.) 

Rather, conspiracy is "'a legal doctrine that imposes liability on persons who, although not actually 

committing a tort themselves, share with the immediate tortfeasors a common plan or design in its 

preparation.' . . . 'A conspiracy cannot be alleged as a tort separate from the underlying wrong it is 

organized to achieve.' (Citation.)" (Id. at 954-955.) 

7. The eleventh cause of action for an injunction fails to state a cause of action because 

there is no such cause of action in California. "Injunctive relief is a remedy and not, in itself, a cause of 
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action, and a cause of action must exist before injunctive relief may be granted. (Citation.)" (Shell Oil 

Co. v. Richter (1942) 52 Cal.App.2d 164, 168; see also County of Del Norte v. City of Crescent City 

(1999) 71 Cal.App.4th 965, 973 (a permanent injunction is attendant to an underlying cause of action).) 

II. RELEVANT FACTUAL ALLEGATIONS 

The relevant factual allegations against Berry are found in the Cross-Complaint, as follows: 

42. On March 16, 2017, having grown increasingly tired of Geraci's failures 
to respond to his requests for substantive updates on the Critical Zoning issue, Cotton 
reached out directly to the Development Project Manager for the City of San Diego that 
is responsible for CUP applications. Cotton discovered from the Development Project 
Manager that a CUP application had been submitted on his Property on October 31, 
2016. 

(a) Cotton specifically recalled that day, October 31, 2016, as it was 
the day that Geraci had asked Cotton to execute an Ownership Disclosure Statement 
reflecting that Cotton had leased the Property to an individual named Rebecca Berry. . .. 

43. Geraci told Cotton that Rebecca Berry is very familiar with medical 
marijuana operations, is a trusted employee and is involved in his other medical 
marijuana dispensaries. 

50. Later that day, the Development Project Manager emailed Cotton stating 
that she could not withdraw the CUP application on Cotton's Property as he requested 
because Rebecca Berry is the "financial responsible party" on the CUP application and 
not Cotton. 

54. On April 28, 3017, Cotton emailed and provided Geraci and Rebecca 
Berry with drafts of his Answer to Plaintiffs Complaint and his Cross-Complaint. 
Cotton noted that notwithstanding Geraci's unethical behavior that led to this needless 
dispute and the overwhelming evidence making clear Geraci's culpability, that he would 
like to resolve the dispute as quickly and fairly as possible. 

55. Neither Geraci or Berry replied to Cotton's request to settle the dispute. 

59. This [first] cause of action (Quiet Title) is directed against plaintiff Larry 
Geraci and Cross defendant Rebecca Berry. 

61. Based on the allegation contained in Geraci's Complaint and the Lis 
Pendens filed by Geraci on the Property, Geraci has made a claim for title to the 
Property adverse to Cotton. Further, Ms. Berry has filed a CUP application claiming to 
be the sole owner of the Property. 

62. Cotton is entitled to an order barring and forever estopping Geraci and 
Berry from having or claiming any right or title to the Property. 

64. This [second] cause of action (slander of title) is against plaintiff Larry 
Geraci and cross defendant Rebecca Berry. 

65. Geraci and Berry disparaged Cotton's exclusive valid title by and through 
the preparing, posting,·publishing, and recording of the documents previously described 
herein, including, but not limited to, the instant Complaint, the Lis Pendens filed on the 
Property and the CUP application. 
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67. As a direct and proximate result of Geraci and Berry's conduct in 
publishing these documents, Cotton's title to the Property has been disparaged and 
slandered, and there is a cloud on Cotton's title, and Cotton has suffered and continues 
to suffer damages, including, but not limited to, lost future profits, in an amount to be 
proved at trial, but in an amount of no less than $2,000,000. 

69. (a) By fortuitous happenstance, the Property qualifies to apply for a 
CUP, which represents a significant windfall for Cotton and has the potential to be a 
life-changing opportunity for him. Unfortunately, Geraci and Berry have sought to first 
fraudulently deprive Cotton of the benefits that the bargained for and to which Geraci 
agreed to on November 2nd, 2016, and, Geraci continues to harm Cotton by proceeding 
with this action when he absolutely knows that the evidence is unequivocal and he will 
not prevail if this action is seen through. 

69. (b) Geraci's continuation of this action causes ever increasing 
damage to Cotton on a daily basis because, simply put, he is indescribably tormented 
emotionally and physically as he sees a once in a lifetime opportunity, that could put 
him in a potion to provide for his loved ones and support him into retirement, being 
destroyed by Geraci and Berry's greed and malicious behavior. 

120. This cause of action (Trespass) is directed against Plaintiff Larry Geraci 
and cross defendant Rebecca Berry. 

122. Geraci, or an agent acting on his behalf, illegally entered the subject 
Property on or about March 27, 2017, and posted two NOTICES OF APPLICATION on 
the Property. 

126. (b) The posting give the appearance that Ms. Berry is the only owner 
of the CUP application for the Property, thereby damaging Mr. Cotton's interest in the 
CUP application. 

129. This cause of action ( conspiracy) is directed against plaintiff Larry Geraci 
and cross defendant Rebecca Berry. 

( c) The Ownership Disclosure Statement is also executed by Berry 
and denotes Berry is the "Tenant/Lessee." Further, Berry filed a separate document with 
the City claiming she is the "Owner" of the Property. 

130. Geraci represented to Cotton that Berry could be trusted, is a trusted 
employee, and is familiar with the medical marijuana industry. 

132. Upon information and belief, Berry submitted the CUP application in her 
name on behalf of Geraci because Geraci has been a named defendant in numerous 
lawsuits brought by the City of San Diego against him for the operation and 
management of unlicensed, unlawful and illegal marijuana dispensaries. These lawsuits 
would ruin Geraci's ability to obtain a CUP himself. 

133. Berry knew that she was filing a document with the City of San Diego 
that contained false statements, specifically that she was a lessee of the Property and 
owner of the property. 

134. Berry, at Geraci's instruction or her own desire, submitted the CUP 
application as Geraci's agent and thereby participated in Geraci's scheme to deprive 
Cotton of his Property and his ownership interest in the CUP application. 
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135. Cotton has .suffered and continues to suffer damages because of Geraci 
and Berrys' (sic) actions in an amount to be determined at trial, but which is no less than 
$2,000,000. 

137. This cause of action (Injunctive Relief) is directed against plaintiff Larry 
Geraci and cross defendant Rebecca Berry. 

139. Geraci and Berry have continued to act as owners or parties of interest in 
the Property, even though both parties know they have no interest in the Property. 

III. LEGAL STANDARD ON DEMURRER 

When a complaint, or any cause of action in a complaint, fails to state facts sufficient to 

constitute a cause of action, the court may grant a demurrer. (Code Civ. Proc., § 430.30.) The court 

considers the allegations on the face of the complaint and any matter of which it must or may take 

judicial notice under the Code of Civil Procedur~ section 430.30(a). (Groves v. Peterson (2002) 100 

Cal.App.4th 659; Code Civ. Proc., § 430.30(a).) In reviewing the sufficiency of a complaint against a 

demurrer, the court treats the demurrer as admitting all material facts properly pleaded. (Blank v. 

Kirwan (1985) 39 Cal.3d 311, 318 (citing to Serrano v. Priest (1971) 5 Cal.3d 584, 591); Adelman v. 

Associated Ins. Co. (2001) 90 Cal.App.4th 352, 359.) However, contentions, deductions, or 

conclusions of fact or law are insufficient to constitute a cause of action. (Id.) 

The court may grant a demurrer with or without leave to amend when it is obvious from the 

facts alleged that the plaintiffs could not state a cause of action. (See Hillman v. Hillman Land Co. 

(1947) 81 Cal.App.2d 174, 181; see generally Carney v. Simmonds (1957) 49 Cal.2d 84, 97; see Smiley 

v. Citibank (1995) 11 Cal.4th 138, 164; Code Civ. Proc., § 430.30 G).) The party seeking leave to 

amend their pleading bears the burden of establishing that there is a reasonable possibility that the 

defect can be cured by amendment. (See Blank v. Kirwan, supra, 39 Cal.3d at 318; Gould v. Maryland 

Sound Industries (1995) 31 Cal.App.4th 1137, 1153.) 

IV. LEGAL ARGUMENT 

A. The First Cause of Action for Quiet Title Fails to State a Cause of Action Because 
the Allegations are Not Verified · 

Quiet title actions must be verified. (Code Civ. Proc., § 761.020 [stating in part: "The 

complaint shall be verified .... "].) The Cross-Complaint is not verified. As Cross-Complainant has 

not filed a verification under penalty of perjury of the allegations in the first cause of action for quiet 
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title that claim is subject to demurrer. This defect is usually curable by amendment. (See Natkin v. 

California Unemployment Insurance Appeals Board (2013) 219 Cal.App.4th 997.) 

B. The First Cause of Action for Quiet Title Fails to State a Cause of Action Because 
the Cross-Complaint Fails to Allege any Act by Cross-Defendant Berry which 
Created an Adverse Claim Against Title 

The basic procedures, parties, and pleading requirements for quiet title actions are found in 

Code of Civil Procedure sections 760.010 to 764.080. The purpose of a quiet title action is to establish 

title against adverse claims to real property or any interest in the property. (Code Civ .. Proc., 

§ 760.020.) In other words, a quiet title action under Code of Civil Procedure section 760.010 is used 

to remove any adverse claim against title to real property. It is brought against persons having adverse 

claims to plaintiffs title, including all persons unknown, claiming any legal or equitable right, title, 

estate, lien, easement, or interest in the property described in the complaint adverse to plaintiff's title, 

claims or rights, or any cloud on plaintiffs title, claims or rights thereto. 

The quiet title claim against Cross-Defendant Berry rests entirely on the allegation that Berry 

has filed a Conditional Use Permit or CUP application claiming to be the sole owner of the Property. 

(Cross-Complaint, ,r 61.) Ms. Berry's the written statement in a CUP application claiming that she is 

the sole owner of the property is not sufficient to create an adverse claim against title for purposes of a 

quiet title claim. 

A cloud on title is any potential outstanding claim on a piece of real property that could put the 

existing title into question and possibly invalidate complete ownership. Berry has not recorded any 

deed or lien or any other document which would affect title. As noted above, the Cross-Complaint 

merely alleges that Berry filed a Conditional Use Permit or CUP application claiming to be the sole 

owner of the Property. (Id.) Certainly the application for the CUP, which is not a recorded document, 

does not call into question proper title. This allegation does not support a quiet title claim against Berry 

any more than if it was alleged she wrote a letter to someone claiming ownership or stood on a street 

comer shouting that she owned the property. 

II I 

I II 

II I 
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C. The Second Cause of Action for Slander of Title Fails to State a Cause of Action 
Because: (1) as to the Complaint and Lis Pendens, the Complained of Conduct Is 
Privileged; (2) as to the CUP Application it was not Foreseeable that such 
Application Would, or Did, Have an Adverse Effect on Vendibility of the Property; 
and (3) Cross-Complainant has Failed to Plead Pecuniary Loss 

1. Filing of the Complaint and Lis Pen dens is Privileged Conduct 

Slander of title is an unprivileged or malicious publication of a false statement that disparages 

plaintiffs title to real property and causes pecuniary loss. (Gudger v. Manton, (1943) 21 Cal.2d 537, 

disapproved on other grounds in_ Albertson v. Rabojf, (1956) 46 Cal.2d 375; Stalberg v. Western Title 

Ins. Col., (1994) 27 Cal.App.4th 925, 929.) A statement is disparaging to the title if it is reasonably 

understood to cast doubt upon the existence or extent of another's interest in land. (Gudger, supra, 

21 Cal.2d at 542-543.) The gravamen of a cause of action for slander of title is the reasonably 

foreseeable effect on prospective purchasers or lessees, not the strictly legal effect on the title of a 

recorded instrument. (Seeley v. Seymour, (1987) 190 Cal.App.3d 844, 859.) Slander of title invades an 

interest in the vendibility of the property by reducing the value of property, making the property more 

difficult to sell or lease, or otherwise producing economic loss. Harm to personal reputation is not 

protected by slander of title. (Truck Exch. v. Bennett, (1997) 53 Cal.App.4th 75, 90.) 

The slander of title claim against Cross-Defendant Berry rests entirely on the allegation that 

Berry disparaged Cotton's exclusive valid title by and through the preparing, posting, publishing, and 

recording of the documents previously described herein, including, but not limited to, the instant 

Complaint, the Lis Pendens filed on the Property, and the CUP application. (Cross-Complaint, 165.) 

This cause of action fails because it is based on allegations of wrongful acts that are privileged as a 

matter of law or do not disparage title as a matter of law. 

As an initial matter it should be noted that the allegations that Berry filed a Complaint and filed 

and recorded a Lis Pendens are false from the face of those documents, which are in the court file and 

of which the Court has been requested to take judicial notice. Berry is not a party to the Complaint. 

The sole plaintiff is Larry Geraci. Geraci filed the Complaint and had the Lis Pendens filed and 

recorded. On its face, that Complaint asserts a claim by Geraci, not Berry, alleging that Cotton has 

breached a written agreement to sell the subject property to Geraci, and a copy of the written agreement 

is attached to Geraci' s Complaint. Berry is not mentioned in the Complaint or in the attached written 
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agreement. Simply put, Berry is not a party to the underlying Complaint and, therefore, those actions 

could not be a basis for a claim against Cross-Defendant Berry. 

In addition, even if Berry had filed the Complaint and Lis Pendens, doing so would be 

absolutely privileged pursuant to California Civil Code section 47(b), the so-called litigation privilege. 

As the California Supreme Court noted in Albertson v. Raboff, (1956) 46 Cal.2d 375, "It is our opinion 

that the privilege applies to any publication, such as the recordation of a notice of lis pendens, that is 

required, e. g., Code Civ. Proc. § 749, or permitted, e. g., Code Civ. Proc. § 409, by law in the course of 

a judicial proceeding to achieve the objects of the litigation, even though the publication is made 

outside the courtroom and no function of the court or its officers is involved." 

The holding in Albertson has been limited or "partially abrogated" by a 1992 amendment to 

Civil Code section 47. (Park JOO Investment Group IL LLC v. Ryan (2009) 180 Cal.App.4th 795, 813, 

fn. 5.) That amendment added the provision currently set forth at Civil Code section 47(b)(4), which 

states: "A recorded lis pendens is not a privileged publication unless it identifies an action previously filed with 

a court of competent jurisdiction which affects the title or right of possession of real property, as authorized or 

required by law." Thus, "the litigation privilege ... applies if the lis pendens (1) identifies an action 'previously 

filed' in a court of competent jurisdiction that (2) affects title or right to possession ofreal property." (Citations.) 

(La Jolla Group II et al. v. Bruce, (2012) 211 Cal.App.4th 461, 473.) 

Nevertheless, here, the Lis Pendens does provide a legal description identifying the real property and 

expressly identifying Geraci's previously filed Complaint by case number and by cause of action. The 

Complaint asserts claims for breach of contract, breach of the implied covenant of good faith and fair dealing, 

specific performance, and declaratory relief, which claims all arise under and relate to a written purchase and 

sale agreement between Geraci and Cotton concerning the subject property, a copy of which is attached to the 

Complaint. On its face the Complaint is clearly an action that affects title and/or possession to the real property 

in question. Thus, the statutory conditions for application of the privilege to a recorded lis pendens, as set forth 

in Civil Code section 47(b)(4), have been satisfied in this case. It follows that the privilege of Civil Code 

section 47(b) applies to the subject Lis Pendens, thereby precluding liability for slander of title based on the 

filing of the Complaint and/or the filing and recording of the Lis Pendens. 

Ill 
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2. The Cross-Complaint is Devoid of Allegations that the Application for CUP 
Affected the V endibility of the Property 

As to the alleged CUP application in which Berry claims to be sole owner of the property, that 

document is not recorded, has no effect on title to the property, and cannot itself support a slander of 

title claim as it does not have any foreseeable effect on third parties as related to the vendibility of the 

subject Property and therefor did not cause any pecuniary damage. Absent Cross-Complainant 

pleading facts to demonstrate the effect the CUP application had or potentially had as to the vendibility 

of the subject property, the demurrer should be sustained. 

3. Cross-Complainant has Failed to Plead Facts Showing Pecuniary Loss, and 
that Such Loss was Caused by any act of Cross-Defendant Berry 

The damages in an action for slander of title are the loss caused by the impairment of 

vendibility and the cost of clearing title. (Davis v. Wood, (1943) 61 Cal.App.2d 788, 798.) 

The allegations in the Cross-Complaint related to damages from slander of title state only that: 

"As a direct and proximate result of Geraci and Berry's conduct in publishing these documents, 

Cotton's title to the Property has been disparaged and slandered, and there is a cloud on Cotton's title, 

and Cotton has suffered and continues to suffer damages, including, but not limited to, lost future 

profits, in an amount to be proved at trial, but in an amount of no less than $2,000,000." [Cross­

Complaint ,i 67] Nowhere does Cross-Complainant allege that due to the actions of Berry the property 

has become unsaleable or that vendibility has decreased or how it is even possible that the Application 

for a CUP could or would have such an effect on the subject property and caused damage. 

Inasmuch as these deficiencies cannot be cured, the demurrer to this cause of action should be 

sustained without leave to amend absent an offer of proof from Cross-Complainant on how a good faith 

amendment is possible. 

D. The Eighth Cause of Action for Breach of the Implied Covenant of Good Faith and 
Fair Dealing Does Not State a Cause of Action Because Cross-Complainant Admits 
He has Never Entered into a Contract with Cross-Defendant Berry 

"The implied covenant of good faith and fair dealing rests upon the existence of some specific 

contractual obligation. 'The covenant of good faith is read into contracts in order to protect the express 

covenants or promises of the contract, not to protect some general public policy interest not direct tied 
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to the contract's purpose.' ... 'In essence, the covenant is implied as a supplement to the express 

contractual covenants, to prevent a contracting party from engaging in conduct which (while not 

technically transgressing the express covenants) frustrates the other party's rights to the benefits of the 

contract."' (Racine v. Laramie, Ltd. v. Department of Parks & Recreation (1992) 11 Cal.App.4th 1026, 

1031-1032.) 

It is self-evident that there must be a contract in order to have a breach of the covenant of good 

faith and fair dealing implied in that contract. Indeed, it is the first element of the cause of action. (See 

CACI 325.) Although this cause of action is directed against both Geraci and Berry (Cross-Complaint, 

,r 114), Cross-Complainant admits that "Cotton has never met or directly entered into any type of 

agreement with Rebecca Berry. Insofar as she is involved with Cotton, she has always been an agent of 

Geraci and has been effectuating his plans, either in concert with him or at his direction." (See Cross­

Complaint, ,r 44; see also Cross-Complaint, ,r 13 I, where Cross-Complainant admits that "Cotton has 

never met or entered into a direct agreement with Berry .... ") 

Having admitted that he never entered into a contract with Berry, Cross-Complainant's cause of 

action against Berry for breach of the covenant of good faith and fair dealing implied in this non­

existent contract should be sustained. Because on demurrer a court may take judicial notice of 

inconsistent statements by a party in a prior pleading, the demurrer to this cause of action should be 

sustained without leave to amend because the only way to save this cause of action as to Cross­

Defendant Berry would be for Cross-Complainant to allege that, in direct conflict with the instant 

20 pleading, he had contracted with her. (Del E. Webb Corp. v. Structural Materials Co. (1981) 

21 123 Cal.App.3d 593,604; Larson v. UHS of Rancho Springs, Inc. (2014) 230 Cal.App.4th 336, 344.) 

22 

23 

E. The Ninth Cause of Action for Trespass Does Not State a Cause of Action Because 
Cross-Complainant has Not Alleged That Cross-Defendant Berry Entered His 
Property 

24 "As a general rule, landowners. and tenants have a right to exclude persons from trespassing on 

25 private property; the right to exclude persons is a fundamental aspect of private property ownership." 

26 (Allred v. Harris (1993) 14 Cal.App.4th 1386, 1390 .) "Trespass may be "'by personal intrusion of the 

27 wrongdoer or by his failure to leave; by throwing or placing something on the land; or by causing the 

28 entry of some other person."' (Martin Marietta Corp. v. Insurance Co.· of North America (1995) 
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40 Cal.App.4th 1113, 1132.) 

The second element required to establish a trespass is that the defendant intentionally or 

negligently entered someone's property. (See CACI 2000.) Here, the Cross-Complaint alleges that 

"Geraci, or an agent acting on his behalf, illegally entered the subject Property on or about March 27, 

2017, and posted two NOTICES OF APPLICATION on the Property." (Cross-Complaint, ,r 122.) 

Cross-Complainant has failed to allege that Cross-Defendant Berry either intentionally or negligently 

entered upon land owned by him. As such, Berry's demurrer to this cause of action should be 

sustained. 

F. The Tenth Cause of Action for Conspiracy Does Not State a Cause of Action 
Because as a Matter of Law There is No Separate Cause of Action for Conspiracy 

The Tenth Cause of Action for civil conspiracy fails as a matter of law because there is no such 

cause of action. (Moran v. Endres, supra, 135 Cal.App.4th at 954.) Rather, conspiracy is " 'a legal 

doctrine that imposes liability on persons who, although not actually committing a tort themselves, 

share with the immediate tortfeasors a common plan or design in its preparation.' . . . 'A conspiracy 

cannot be alleged as a tort separate from the underlying wrong it is organized to achieve.' (Citation.)" 

(Id. at 954-955.) Inasmuch as civil conspiracy is not a separate cause of action, Berry's demurrer to 

this "cause of action" should be sustained without leave to amend. 

G. The Eleventh Cause of Action for Injunctive Relief Does Not State a Cause of 
Action Because as a Matter of Law Injunctive Relief is a Remedy, Not a Basis for 
Imposition of Liability 

A cause of action for an injunction is not cognizable as a matter of law. "Injunctive relief is a 

remedy and not, in itself, a cause of action, and a cause of action must exist before injunctive relief may 

be granted. (Citation.)" (Shell Oil Co. v. Richter, supra, 52 Cal.App.2d at 168; see also County of Del 

Norte v. City of Crescent City, supra, 71 Cal.App.4th at 973 (a permanent injunction is attendant to an 

underlying cause of action).) Inasmuch as injunctive relief is not a separate cause of action, Berry's 

demurrer to this "cause of action" should be sustained without leave to amend. 

V. LEAVE TO AMEND 

The court may grant a demurrer with or without leave to amend, and the burden is on the party 

seeking leave to amend their pleading to establish that the pleading is capable of amendment. (See 
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FERRIS & BRITTON 
A Professional Corporation 

Michael R. Weinstein (SBN 106464) 
Scott H. Toothacre (SBN 146530) 

501 West Broadway, Suite 1450 
San Diego, California 92101 
Telephone: (619) 233-3131 
Fax: (619) 232-9316 
mweinstein@ferrisbritton.com 
stoothacre@ferrisbritton.com 

Attorneys for Cross-Defendant 
REBECCA BERRY 

SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SAN DIEGO, CENTRAL DIVISION 

LARRY GERACI, an individual, 

Plaintiff, 

v. 

DARRYL COTTON, an individual; and 
DOES 1 through 10, inclusive, 

Defendants. 

DARRYL COTTON, an individual, 

Cross-Complainant, 

V. 

LARRY GERACI, an individual, REBECCA 
BERRY, an individual, and DOES 1 
THROUGH 10, INCLUSIVE, 

Cross-Defendants. 

Case No. 37-2017-00010073-CU-BC-CTL 

Judge: 
Dept.: 

Hon. Joel R. Wohlfeil 
C-73 

REQUEST FOR JUDICIAL NOTICE IN 
SUPPORT OF CROSS-DEFENDANT 
REBECCA BERRY'S DEMURRER TO 
PLAINTIFF'S CROSS-COMPLAINT 

[IMAGED FILE] 

Hearing Date: 
Hearing Time: 

Filed: 
Trial Date: 

July 14, 2017 
9:00 a.m. 

March 21, 2017 
Not Yet Set 

TO EACH PARTY AND TO THE ATTORNEY OF THE RECORD FOR EACH PARTY: 

Cross-Defendant, REBECCA BERRY, hereby requests that this Court take judicial notice of the 

following documents pursuant to Evidence Code sections 452 and 453 in support of her demurrer to 

Plaintiffs Cross-Complaint: 
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SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SAN DIEGO, CENTRAL DIVISION 

LARRY GERACI, an individual, 

Plaintiff, 

v. 

DARRYL COTTON, an individual; and 
DOES 1 through 10, inclusive, 

Defendants. 

Case No. 37-2017-00010073-CU-BC-CTL 

PLAINTIFF'S COMPLAINT FOR: 

1. BREACH OF CONTRACT; 
2. BREACHOFTHECOVENANTOF 

GOOD FAITH AND FAIR 
DEALING; 

3. SPECIFIC PERFORMANCE; and 
4. DECLARATORY RELIEF. 

Plaintiff, LARRY GERACI, alleges as follows: 

1. Plaintiff, LARRY GERACI ("GERACI"), is, and at all times mentioned was, an 

individual residing within the County of San Diego, State of California. 

2. Defendant, DARRYL COTTON ("COTTON"), is, and at all times mentioned was, an 

individual residing within the County of San Diego, State of California. 

3. The real estate purchase and sale agreement entered into between Plaintiff GERACI and 

Defendant COTTON that is the subject of this action was entered into in San Diego County, California, 

and concerns real property located at 6176 Federal Blvd., City of San Diego, San Diego County, 

California (the "PROPERTY"). 

4. Currently, and at all times since approximately 1998, Defendant COTTON owned the 

PRO;f'ERTY. 

5. Plaintiff GERACI does not know the true names or capacities of the defendants sued 

herein as DOES 1 through 20 and therefore sue such defendants by their fictitious names. Plaintiff is 

1 
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L 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

_____, 
27 

28 

informed and believe and based thereon allege that each of the fictitiously-named defendants is in some 

way and manner responsible for the wrongful acts and occurrences herein alleged, and that damages as 

herein alleged were proximately caused by their conduct. Plaintiff will seek leave of Court to amend 

this complaint to state the true names and/or capacities of such fictitiously-named defendants when the 

same are ascertained. 

6. Plaintiff alleges on information and belief that at all times mentioned herein, each and 

every defendant was the agent, employee, joint venture, partner, principal, predecessor, or successor in 

interest and/or the alter ego of each of the remaining defendants, and in doing the acts herein alleged, 

were acting, whether individually or through their duly authorized agents and/or representatives, within 

the scope and course of said agencies, service, employment, joint ventures, partnerships, corporate 

structures and/or associations, whether actual or ostensible, with the express and/or implied knowledge, 

permission, and consent of the remaining defendants, and each of them, and that said defendants 

ratified and approved the acts of all of the other defendants. 

GENERAL ALLEGATIONS 

7. On November 2, 2016, Plaintiff GERACI and Defendant COTTON entered into a 

written agreement for the purchase and sale of the PROPERTY on the terms and conditions stated 

therein. A true and correct copy of said written agreement is attached hereto as Exhibit A. 

8. On or about November 2, 2016, GERACI paid to COTTON $10,000.00 good faith 

earnest money to be applied to the sales price of $800,000.00 and to remain in effect until the license, 

known as a Conditional Use Permit or CUP is approved, all in accordance with the terms and 

conditions of the written agreement. 

9. Based upon and in reliance on the written agreement, Plaintiff GERACI has engaged 

and continues to engage in efforts to obtain a CUP for a medical marijuana dispensary at the 

PROPERTY, as contemplated by the parties and their written agreement. The CUP process is a long, 

time-consuming process, which can take many months if not years to navigate. Plaintiff GERACI's 

efforts include, but have not been limited to, hiring a consultant to coordinate the CUP efforts as well as 

hiring an architect. Plaintiff GERACI estimates he has incurred expenses to date of more than 

$300,000.00 on the CUP process, all in reliance on the written agreement for the purchase and sale of 
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1 the PROPERTY to him by Defendant COTTON. 

2 FIRST CAUSE OF ACTION 

3 (For Breach of Contract against Defendant COTTON and DOES 1-5) 

4 10. Plaintiffs re-allege and incorporate herein by reference the allegations contained in 

5 paragraphs 1 through 9 above. 

6 11. Defendant COTTON has anticipatorily breached the contract by stating that he will not 

7 perform the written agreement according to its terms. Among other things, COTTON has stated that, 

8 contrary to the written terms, the parties agreed to a down payment or earnest money in the amount of 

9 $50,000.00 and that he will not perform unless GERACI makes a further down payment. COTTON 

10 has also stated that, contrary to the written terms, he is entitled to a 10% ownership interest in the 

11 PROPERTY and that he will not perform unless GERACI transfers to him a 10% ownership interest. 

12 COTTON has also threatened to contact the City of San Diego to sabotage the CUP process by 

13 withdrawing his acknowledgment that GERACI has a right to possession or control of the PROPERTY 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

if GERACI will not accede to his additional terms and conditions and, on March 21, 2017, COTTON 

made good on his threat when he contacted the City of San Diego and attempted to withdraw the CUP 

application. 

12. As result of Defendant COTTON's anticipatory breach, Plaintiff GERACI will suffer 

damages in an amount according to proof or, alternatively, for return of all sums expended by GERACI 

in reliance on the agreement, including but not limited to the estimated $300,000.00 or more expended 

to date on the CUP process for the PROPERTY. 

· SECOND CAUSE OF ACTION 

(For Breach of the Implied Covenant of Good Faith and Fair Dealing 

against Defendant COTTON and DOES 1-5) 

13. Plaintiffs re-allege and incorporate herein by reference the allegations contained in 

paragraphs 1 through 12 above. 

14. Each contract has implied in it a covenant of good faith and fair dealing that neither 

27 party will undertake actions that, even if not a material breach, will deprive the other of the benefits of 

28 the agreement. By having threatened to contact the City of San Diego to sabotage the CUP process by 
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withdrawing his acknowledgment that Plaintiff GERACI has a right to possession or control of the 

PROPERTY if GERACI will not accede to his additional tenns and conditions, Defendant COTTON 

has breached the implied covenant of good faith and fair dealing. 

15. As result of Defendant COTTON's breach of the implied covenant of good faith and fair 

dealing, Plaintiff GERACI will suffer damages in an amount according to proof or, alternatively, for 

return of all sums expended by GERACI in reliance on the agreement, i~cluding but not limited to the 

estimated $300,000.00 or more expended to date on the CUP process for the PROPERTY. 

THIRD CAUSE OF ACTION 

(For Specific Performance against Defendants COTTON and DOES 1-5) 

16. Plaintiffs re-allege and incorporate herein by reference the allegations contained in 

paragraphs 1 through 15 above. 

17. The aforementioned written agreement for the sale of the PROPERTY is a valid and 

binding contract between Plaintiff GERACI and Defendant COTTON. 

18. The aforementioned written agreement for the sale of the PROPERTY states the tenns 

and conditions of the agreement with sufficient fullness and clarity so that the agreement is susceptible 

to specific performance. 

19. The aforementioned written agreement for the purchase and sale of the PROPERTY is a 

writing that satisfies the statute of frauds. 

20. The aforementioned written agreement for the purchase and sale of the PROPERTY is 

fair and equitable and is· supported by adequate consideration. 

21. Plaintiff GERACI has duly perfonned all of his obligations for which perfonnance has 

been required to date under the agreement. GERACI is ready and willing to perfonn his remaining 

obligations under the agreement, namely: a) to continue with his good faith efforts to obtain a CUP for 

a medical marijuana dispensary; and b) ifhe obtains CUP approval for a medical marijuana dispensary 

thus satisfying that condition precedent, then to pay the remaining $790,000.00 balance of the purchase 

pnce. 

22. Defendant COTTON is able to specifically perform his obligations under the contract, 

namely: a) to not enter into any other contracts to sell or otherwise encumber the PROPERTY; and b) if 
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28 

Plaintiff GERACI obtains CUP approval for a medical marijuana dispensary thus satisfying that 

condition precedent, then to deliver title to the PROPERTY to GERACI or his assignee in exchange for 

receipt of payment from GERACI or assignee of the remaining $790,000.00 balance of the purchase 

price. 

23. Plaintiff GERACI has demanded that Defendant COTTON refrain from taking actions 

that interfere with GERACl's attempt to obtain approval of a CUP for a medical marijuana dispensary 

and to specifically perform the contract upon satisfaction of the condition that such approval is in fact 

obtained. 

24. Defendant COTTON has indicated that he has or will interfere with Plaintiff GERACl's 

attempt to obtain approval of a CUP for a medical marijuana dispensary and that COTTON does not 

intend to satisfy his obligations under the written agreement to deliver title to the PROPERTY upon 

satisfaction of the condition that GERACI obtain approval of a CUP for a medical marijuana 

dispensary and tender the remaining balance of the purchase price. 

25. The aforementioned written agreement for the purchase and sale of the PROPERTY 

constitutes a contract for the sale of real property and, thus, Plaintiff GERACI' s lack of a plain, speedy, 

and adequate legal remedy is presumed. 

26. Based on the foregoing, Plaintiff GERACI is entitled to an order and judgment thereon 

specifically enforcing the written agreement for the purchase and sale of the PROPERTY from 

Defendant COTTON to GERACI or his assignee in accordance with its terms and conditions. 

FOURTH CAUSE OF ACTION 

(For Declaratory Relief against Defendants COTTON and DOES 1-5) 

27. Plaintiffs re-allege and incorporate herein by reference the allegations contained in 

paragraphs 1 through 14 above. 

28. An actual controversy has arisen and now exists between Defendant COTTON, on the 

one hand, and Plaintiff GERACI, on the other hand, in that COTTON contends that the written 

agreement contains terms and condition that conflict with or are in addition to the terms stated in the 

written agreement. GERACI disputes those conflicting or additional contract terms . 
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1 29. Plaintiff GERACI desires a judicial detennination of the tenns and conditions of the 

2 written agreement as well as of the rights, duties, and obligations of Plaintiff GERACI and defendants 

3 thereunder in connection with the purchase and sale of the PROPERTY by COTTON to GERACI or 

4 his assignee. Such a declaration is necessary and appropriate at this time so that each party may 

5 ascertain their rights, duties, and obligations thereunder. 

6 WHEREFORE, Plaintiffs pray for judgment against Defendants as follows: 

7 On the First and Second Causes of Action: 

8 1. For compensatory damages in an amount in excess of $300,000.00 according to proof at 

9 trial. 

10 On the Third Cause of Action: 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

2. For specific perfonnance of the written agreement for the purchase and sale of the 

PROPERTY according to its tenns and conditions; and 

3. If specific perfonnance cannot be granted, then damages in an amount in excess of 

$300,000.00 according to proof at trial. 

On the Fourth Cause of Action: 

4. For declaratory relief in the form of a judicial detennination of the tenns and conditions 

of the written agreement and the duties, rights and obligations of each party under the written 

agreement. 

On all Causes of Action: 

5. For temporary and pennanent injunctive relief as follows: that Defendants, and each of 

them, and each of their respective directors, officers, representatives, agents, employees, attorneys, and 

all persons acting in concert with or participating with them, directly or indirectly, be enjoined and 

restrained from taking any action that interferes with Plaintiff GERACI' efforts to. obtain approval of a 

Conditional Use Pennit (CUP) for a medical marijuana dispensary at the PROPERTY; 

6. For costs of suit incurred-herein; and 

26 Ill 

27 Ill 

28 Ill 

6 

DT A TN'T'TlHi'' C £'1flllll"DT A. Tl\.l'T' 

74



L 
l 

2 

'Eprsuchother.and furlherreliefJls•theCourvmay deemjustandproperi 

J Patc,d: Mm;ch 21 ~ 2917 FERRIS 8& BEJIT0N: .. •· 
A·lRrofessional..Corporation 

Q< 

7 

8' 

·•·!'.>· 

l•· 

ll 

12 

(_,· tJ 
14 

15 

16 

17 

18 

19 
20 

2:i 

2:Z 

23 

24 

25 

26 

'/. 27 

28 

i. '1~. .. ;:~y~ 
.Byf 

... . .... ·. . . . . ,einstetn. 
Scott'FLToothacre, 

7 75



L 

EXHIBIT A 

76



L 

L 

11/02/2016 

Agreement between Larry Geraci or assignee and Darryl Cotton: 

Darryl Cotton has agreed to sell the property located at 6176 Federal Blvd, CA for a sum of $800,000.00 
to Larry Geraci or assignee on the approval of a Marijuana Dispensary. (CUP for a dispensary) 

Ten Thousand dollars (cash) has been given in good faith earnest money to be applied to the sales price 
of $800,000.00 and to remain in effect until license is approved. Darryl Cotton has agreed to not enter 
into any other contacts on this property. 
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ACKNOWLEDGMENT 

A notary public or other officer completing this 
certificate verifies only the Identity of the Individual 
who signed the document to which this certificate is 
attached, and not the truthfulness, accuracy. or 
validity of that document 

State of Califom~ 
County of 0 ) 

On :Nau Y)'W>t ( d I oDlto before me, . Jg;sl\ I<' At.. 1'/.e llH, ll Ntilt<i\,/ 11<~ L 
(insert name and tiUe of the officer) 1 

personally appeared V lar' (\, 
who proved to me on the basis of s tisfactory evidence to be the person(s whose name(s) ls/are 
subscribed to the within Instrument and acknowledged to me that he/she/they executed the same In 
his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the 
person(s), or the entity upon behalf of which the person(s) acted, executed the Instrument. 

I certify under PENAL TY OF PERJURY under the laws of the State of California that the foregoing 
paragraph is true and correct. 

WITNESS my hand and official seal. 

Slgnaturo'.'.~ ~ 
a. JESSICA NEWELL 

. Commission # 2002598 
i . Notary Pubuc·.-_caufornla I 
) San Diego County. i 

o o o o • .Ml ~0T'C- t'~'t1 t1
: t7·.2i1r 

(Seal) 
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3. Cross-defendant Rebecca Berry (''Berry,,) is, and at all times mentioned was, 

an individual residing within the County of San Diego, California. 

4. Cotton, at all times material to this action, was the sole owner of the 

commercial property located at 6176 Federal Boulevard in San Diego, California 

92114 (the "Property"), the subject of this dispute. 

5. Cotton is the President of lnda-Gro, a manufacturer of environmentally 

sustainable products, primarily Induction lighting systems, that help enhance crop 

production while conserving energy and water resources. 

6. Cotton is the President of 151 Farms, a not-for-profit organization he founded 

in that is focused on providing ecologically sustainable cultivation practices for the 

food and medical needs of urban communities. 

7. Cotton, at the Property, operates both his lnda-Gro business and his 151 

Farms not-for-profit. 

( . 
13 8. Cotton does not know the frue names and capacities of the defendants named 

~-
14 DOES 1 through 10 and, therefore, sues them by fictitious names. Cotton is informed 
15 and believes that DOES 1 through 1 O are in some way responsible for the events 
16 described in this Cross-complaint and are liable to Cotton based on the causes of 

17 action below. Cotton will seek leave to amend this Cross-complaint when the true 

18 names and capacities of these parties have been ascertained. 

19 9. Based on the foregoing, jurisdiction is proper in this Court and venue in San 

20 Diego County, California. 

21 

22 10. 

GENERAL ALLEGATIONS 

Geraci contacted Cotton in August of 2016 seeking to purchase the 

23 Property from Cotton. Geraci desired to buy the Property because it meets certain 

24 requirements by the City of San Diego (the 11.Qlli!") that would allow Geraci to apply 

25 for a Conditional Use Permit ("CUP"). If granted, the CUP would permit the operation 

26 of a Medical Marijuana Consumer Cooperative C'MMCC") at the Property. 

27 11. Subsequent to the initial conversation· in August between Geraci and 

28 Cotton, over the course of approximately two months, the parties entered into 
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intense negotiations regarding the sale of the Property. During this period of time, in 

good-faith anticipation of finalizing the sale of the Property, the parties 

simultaneously engaged in preliminary due dil,igence and preparation of the CUP 

application. 

12. During the course of the negotiations and preparation of the CUP 

application. Geraci represented to Cotton, among other things, the following: 

a. That his due diligence uncovered a critical zoning· issue that would 

prevent the Property from bein·g issued a.CUP permit unless he lobbied with the City 

to have the issue resolved (the "Critical Zoni'ng Issue"); 
9 

10 

11 

b. That he, through his personal and professional relationships, was in a 

unique position to lobby and influence key City political figures to (i) have the Critical 

Zoning Issue favorably resolved and (ii) have the CUP application approved once 
12 

submitted. 
13 c. That he was in a position to successfully operate a MMCC because, at 
14 that point in time, he owned and was managing several other marijuana dispensaries 
15 in the San Diego County area. 
16 d. That as an Enrolled Agent for the IRS, and the owner-manager of Tax 
17 and Financial Center, Inc. (a tax-related business), he was an individual that Cotton 

18 could trust because he operated in a fiduciary capacity on a daily-basis for many 

19 high-net worth individuals and b1,Jsinesses. 

20 13. On November 2, 2016, after months of negotiations, Geraci and Cotton 

21 met at Geraci's office to negotiate the unsettled terms and finalize their agreement 

22 for the sale of the Property. The parties agreed to over thirty different terms for the 

23 sale of the Property and their intention was to reduce those terms to a writing. 

24 14. The consideration for the purchase of the Property consisted of 

2s monetary and non-monetary components. Under the terms of the agreement 

26 reached, Geraci agreed to provide Cotton, among other things, the following· 

27 consideration for the Property: 

28 a. The sum of $800,000; 
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~- 1 b. A 10% equity stake in the MMCC upon the City's approval of the CUP at 

the Property (the ''Business"); and 
2 

3 

4 

5 

6 

7, 

8 

9 

10 

1) 

c. On a monthly basis, 10% of the profits of the Business for the preceding 

month or $10,000, whichever was greater. 

15. A condition precedent to closing the sale of the Property was the City's 

approval of the CUP application. 

16. Further, Geraci would pay Cotton a non-refundable deposit in the 

amount of $50,000 (the "Non-Refundable Deposit"). Geraci was then to submit a 

CUP application to the City. If the City granted the application, the sale and transfer 

of title to .the Property to Geraci would be consummated upon Geraci's payment of 

the $750,000 balance. However, if the City rejected the CUP application, the sale 

and transfer of the Property would not proceed and Cotton would be entitled to retain 
12 

·the $50,000 Non-Refundable Deposit. 
13 17. The transaction was to be effectuated via two agreements: (i) a Real 

L 14 Estate Purchase Agreement and (ii) a Side Agreement. The Real Estate Purchase 
15 Agreement was to specify the payment of $400,000 from Geraci to Cotton for the 
16 purchase of the Property. 
17 18. The Side Agreement was to include the additional, remaining $400,000 

18 · payment obligation (such that, in aggregate, the monetary components_ of the Real 

19 Estate Purchase Agreement and the Side Agreement totaled $800,000). The Side 

20 Agreement was also to include various other material terms, including, without 

21 limitation, the 10% equity stake and monthly profit sharing (i.e., 10% of profits or a 

22 minimum monthly payment of $1 0i000). 

23 19. After the parties finalized consideration for the Property, Geraci 

24 requested of Cotton that he be given time to put together the $50,000 Non-

2s Refundable D~posit. Geraci alleged that he needed time as he had limited cash and 

26 he would require the cash he did have to immediately fund the costly preparation of 

'---' 27 the CUP application and lobbying efforts needed to resolve the Critical Zoning Issue. 

28 
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20. Geraci offered to provide Cotton on that day $10,000 as a show of 

( _ _,/ 

"good-faith" towards the $50;000 Non-Refundable Deposit even though the parties 
2 

did not have a final legal agreement for the sale of the Property. Cotton raised his 
3 

concern, that he would not receive the balance of the Non-Refundable Deposit if the 
4 

City denied the CUP .application. Geraci promised to pay the balance of the Non­
s 

Refundable Deposit. prior to submission of the CUP application with the City and 
6 

stressed the need to immediately resolve the Critical Zoning Issue. 
7 

21. Cotton agreed and Geraci offered to incur the cost of having his 
8 

attorney, Gina Austin, "quickly" draft the Real Estate Purchase Agreement and the 
9 

Side agreement. 
10 

22. At Geraci's request, the parties executed a three-sentence agreement 
11 

that Geraci stated was for there to be a record of Cotton's receipt of the $10,000 
12 11good-faith" deposit (the "November 2nd Agreement"). 
13- 23. That same day at 3:11 PM, Geraci emailed Cotton a scanned copy of 
14 the notarized November 2nd Agreement. 
lS 

16 

17 

18 

19 

24. Later that day at 6:55 PM, Cotton replied to Geraci, noting: 
"I just noticed the 10% equity position in the dispensary was 
not language added into that document. I just want to make 
sure that we're not missing that language in any final 
agreement as it is a factored element in my decision to sell the 
property. I'll be fine if you would simply acknowledge that here 
in a reply." 

20 25. Approximately 2 hours later at 9:13 PM, Geraci replied, stating "No no 

21 problem at all." (Exhibit 1.) 

22 26. Cotton, having received written confirmation from Geraci regarding the 

23 10% equity stake, continued to operate in good-faith under the assumption. that 

24 Geraci's attorney would draft the ~ppropriate legal agreements r~flecting the deal the 

2s parties reached. 

26 27. Thereafter, over the course of the next four months, Cotton continuously 

'--' 27 reached out to Geraci regarding the following three issues: 

28 

5· 
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Lt· a. The progress of the Critical Zoning Issue that precluded the submission 

of the CUP application; 

L 

\..._., 

2 

3 

5 

6 
28. 

b. The balance of the Non-Refundable Deposit; and 

c. The status of the draft$ .of the Real Estate Purchase Agreement and the 

Side Agreement. 

During this four-month period Geraci was predominantly unresponsive 

and failed to make substantive progress on any of his promise~. 
7 

8 

9 

10 

11 

12 

13 

14. 

29. On January 6, 2017, Cotton, exasperated with Geraci for falling to 

provide any substantive updates on the Critical Zoning Issue or drafts of the legal 

agreements, texted him "Can you call me. If for any reason you're not moving 

forward I need to know.11 

30. That same day Geraci replied via text. stating "I'm at the doctor now 

everything is going fine the meeting went great yesterday supposed to sign off on the 

zoning on the 24th of this month I'll try to call you later .today still very sick." 

· 31. Between January 18, 2017 and February 7, 2017, the following text 
15 conversation took place between Geraci and Cotton: 
16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Geraci: "The sign off date they said it's going to be the 30th." 
Cotton: "This resolves the zoning issue?" 
Geraci: "Yes" 
Cotton: "Excellent" 
Cotton: "How goes it?" 
Geraci: "We're Waiting for confirmation today at about 4 o'clock" 
Cotton: 11Whats new?" 
Cotton: "Based on your last text I thought you'd have some information 
on the zoning by now. Your lack of response suggests no resolution as 
of yet." 
Geraci: "I'm just walking in with clients they resolved it its fine we're just 
waiting for final paperwork." 

32. Thus, Geraci's communications to Cotton regarding final resolution of 

the Critical Zoning Issue (the prerequisite to the submission of the CUP application 

and the latest point at which Cotton would receive the remaining $40,000 of the Non­

Refundable Deposit) was that although ·1mminent1 it had not yet been completed. 

6 

CROSS·COMPLAINT 

85



L1 33. On February 15, 2017, Geraci texted Cotton 11we are preparing the 

L 

L 

2 
documents with the attorney and hopefully will _ha,ve them by the end of this week." 

3 
34. On February 22, 2017, Geraci texted Cotton "Contract should be ready 

in a couple days." 
4 

5 

6 

7 

8 

35. . On February 27, 2017, Geraci ·emailed Cotton a draft Agreement of 

Purchase and Sale of Real Property for the Property (the "First Draft Real Estate 

Agreement'1
). The First Draft Real Estate Agreement completely failed to reflect the 

agreement that Geraci and Cotton had reach~d on November 2, 2016. Cotton called 

Gera,ci who said it was a miscommunication between him and his attorney Gina 
9 

Austin and he promised to have her revise the First Draft Real.Estate Agreement. 
IO 

36. On March 2, 2017, Geraci emailed Cotton a draft Side Agreement (the 
11 

"First Draft Side Agreemenf'). 
12 

37. On March 3, 2017, having reviewed the First Draft Side Agreement, 
13 

Cotton emailed Geraci stating: 111 see no reference is made to the 10% equity position 
14 [and] para 3.11 looks to avoid our agreement completely." Paragraph 3.11 of. the 
15 First Draft Side Agreement states that the parties haye no joint venture or 
16 partnership agreement of any kind, in complete contradiction of the deal reached 
17 between the parties. 
18 38. Thereafter, Cotton became increasingly frustrated by Geraci's lack of 

19 progress on the outstanding issues. He noted to Geraci during a conversation that he 

20 would be looking to get an attorney to revise. the inaccurate drafts of the legal 

21 agreements provided. Geraci assuaged Cotton by telling him it was a 

22 misunderstanding on his attorney's part and that Cotton could speak with her directly 

23 regarding any comments to the drafts. 

24 39. On March 6, 2017, Geraci, having spoken with Cotton ~nd knowing he 

25 contemplated attending a social event at which his attorney Gina Austin would be, 

26 texted "Gina Austin is there she has a red jacket on if you want to have a 

27 conversation with her." 

28 

7 
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L' 1 40. On March 7, 2017, Geraci emailed Cotton a revised draft of the Side 

Agreement (the "Second Draft Side Agreement"). The cover email contained the 
2 

following language: 11 
... the 10k a month might be difficult to hit until the sixth month ... 

3 . 
can we do 5k, and on the seventh month start 1 Ok?" 

4 

5 
41. The Second Draft Side Agreement contained the following language: 

"Buyer hereby agrees to pay to Seller 10% of the net revenues of Buyer's Business 
6 

after all expenses and liabilities have been paid ... Further, Buyer hereby guarantees 
7 

8 

9 

10 

11 

12 

a profits payment of not less than $5,000 per month for the first three months the 

Business is open ... and $10,000 a month for each month thereafter the Business is 

operating on the Property." 

42. On or about March 16, 201.7, having grown increasingly tired of Geraci's 

failures to respond to his requests for substantive updates on the Critical Zoning 

Issue, Cotton reached out directly to the Deve.lopment Project Manager for the City 
13 that is responsible for CUP applications. Cotton discovered from the Development 
14 Project Manager that a CUP application had been submitted on his Property on 
15 October 31, 2016. 
16 · a. Cotton specifically recalled that day, October 31, 2016, as it was the day 
17 that Geraci had asked Cotton to execute an Ownership Disclosure Statement 

18 reflecting that Cotton had leased the Property to an individual named Rebecca Berry. 

19 Geraci told Cotton he required the Ownership Disclosure Statement because: 

20 i. As the parties did not have a final agreement in place at that time, 

21 he needed it to show other professionals involved in the preparation of the CUP 

22 application and the lobbying efforts to prove that he had access to the Property; and 

23 ii. As a sign of good-faith by Cotton as they had not reached a final 

24 agreement and he wanted something in writing to prove Cotton's support of the CUP 

2s application at the Property as he needed to immediately spend large amounts of 

26 cash to continue with the preparation of the CUP application and the Critical Zoning 

27 Issue lobbying efforts. 

28 
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L1 43. . Geraci told Cotton that Rebecca Berry is very familiar with medical 

L. 

L. 

marijuana operations, is a trusted employee and is involved in his other medical 
2 

marijuana dispensaries. 
3 

4 
44. Cotton has never met or directly entered into any type of agreement with 

Rebecca Berry. Insofar as she is involved with Cotton, she has always been an 
5 

agent of Geraci and has been effectuating his plans, either in concert with him· or at 
6 

his direction. 
7 

45. · On March 16, 2017, Cotton, after having discovered that Geraci had 
8 

.submitted a CUP application on the Property and, therefore, had been deceiving him 
9 

for months, emailed Geraci stating: 
10 

11 

12 

13 

14 

15 

"we started these negotiations 4 months ago and the drafts and our 
communications have not reflected what agreed upon and are still far from 
reflecting our original agreement. Here is my proposal, please have your attorney 
Gina revise the Purchase Agreement and the Side Agreement to incorporate all 
the terms we have agreed upon so that we can execute final versions and get this 
closed ... Please confirm by Monday 12:00 PM whether we are on the same page 
~nd you plan to continue with our agreement ... If, hopefully, we can work through 
this, please confirm that revised final drafts that incorporate the terms -[we agreed 
to] will be provided by Wednesday at 12:00 PM. I promise to review and provide 

16 comments that same day so we can execute the same or next day." 
17 46. In response to this email, on the same day, Geraci texted Cotton asking 

1s "Can we meet tomorrow[?]" 
19 47. On March 17, 2017, Cotton replied via email to Geraci's text request for 

20 an in-person meeting stating that: 

21 

22 

23 

24 

25 

26 

27 

28 

"I would prefer that until we have final agreements that we converse exclusively 
via email. My greatest concern is that you get a denial on the CUP application 
and not provide the remaining $40,000 non-refundable deposit. To be frank, I feel 
that you are not dealing with me in good faith, you told me repeatedly that you 
could not submit a CUP application until certain zoning issues had been resolved 
and that you had spent hundreds of thousands of dollars on getting them 
resolved. You lied to me, I found out yesterday from the City of San Diego that 
you submitted a CUP application on October 31 2016 BEFORE we even signed 
our agreement on the 2nd of November." 

9 
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L1 48. Thereafter, communications increasingly devolved between Geraci and 

L 

\___,. 

Cotton as Geraci refused to confirm in writing, at Cotton's repeated requests, the 
2 

original terms of their agreement. 
3 

4 
49. On March 21, 2017, it being apparent to Cotton that Geraci had no 

intention of confirming or honoring the agreement they had reached on November 
s 

2nd, 2016, Cotton called the Development Project Manager and asked her to 
6 

withdraw the CUP application pending on his Property. 
7 

50. Later that day, the Development Project Manager emailed Cotton stating 
8 

that she could not withdraw the CUP application on Cotton's Property as he 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

~o 

21 

22 

23 

24 

25 

26 

27 

28 

requested because Rebecca Berry is -the "financial responsible party" on the CUP 

application and not Cotton. 

51. Also, on March 21, 2017, Cotton emailed Geraci letting him know that 

he had spoken with 
11the Development Project Manager for the City of San Diego who is handling CUP 
applications. She made it 100% clear that there are no restrictions ori my property 
and that there is no recommendation that a CUP application on my property be 
denied. In fact, she told me that the application had just passed the 'Deemed 
Complete' phase and was entering the review process. She also confirmed that 
the application was paid for in October, before we even signed our 
agreement. .. [t]his is our last communication, you have failed to live up to your 
agreement and have continuously lied to me and kept pushing off creating final 
legal agreements because you wanted to push it off to get a response from the 
City without taking the risk of losing the non-refundable deposit in the event the 
CUP application is denied. To be clear, as of now, you have no interest in my 
property ... " (emphasis added.} · · 

52. After terminating his agreement with Geraci, Cotton entered into an 

agreement with a third-party for the sale of the Property on the same day. 

53. On· March 22, 2017, Cotton was emailed the instant Complaint by 

Geraci's attorney, Michael Weinstein, claiming that 

"[t]he November 2, 2016, written agreement is a valid, binding and enforceable 
agreement between Larry Geraci and [me] for the purchase and sale of the 
Property according to its terms and conditions ... You have been paid $10,000.00 
and, In the event the condition precedent of obtaining CUP approval is satisfied, 
then the remaining balance of $790,000.00 will be due to you from Larry Geraci 

10 
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L 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

and you will be obligated to transfer title to Larry Geraci ot his assignee." 

54. Oh April 29, 2017, Cotton emailed and provided Geraci and Rebecca 

Berry with drafts of his Answer to, Plaintiff's . Complaint and his Cross-Complaint. 

Cotton noted that notwithstanding Geraci's unethical behavior that led to this 

needless dispute and the overwhelming evidence making clear Geraci's culpability, 

that he would like to resolve the dispute as quickly and fairly as possible. 

55. Neither Geraci or Berry .replied to Cotton's request to settle the dispute. 

56. On May 5, 2017, the Court notified Cotton .that his Answer & Cross­

complaint were rejected because he submitted both pleadings in a single document. 

Realizing that some time had passed for Geraci, Geraci's attorney and Berry to 

further review and think about the evidence against them, Cotton emailed Geraci and 

Berry again seeking to reach a settlement and 11work out something reasonable.1
' 

57. Neither Geraci nor Berry replied to his request to settle the dispute. 

Count One 

(Quiet Title) 

58. Cotton hereby incorporates by reference all of his allegations contained 
16 above as if fully set forth herein. 
17 59. This cause of action is directed against plaintiff Larry Geraci and cross 
1s ~efendant Rebecca Berry. 

19 60. Cotton is the sole and rightful owner of record of the Property. 

20 61. Based on the allegations contained in Geraci's Complaint and the Lis 

21 Pendens filed by Geraci on the Property, Geraci has made a claim for title to the 

22 Property adverse to Cotto.n. Further, Ms. Berry has filed a CUP application claiming 

23 to be the sole owner of the Property. 

24 62. Cotton is entitle~ to an order barring and forever estopping Geraci and 

25 Berry from having or claiming any right or title to the Property. 

26 

27 

28 

11 
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L, 

L 

L 

2 

3 

4 

5 

6 

7 

8 

9 

10 

Count Two 

(Slander of Title) 

63. Cotton hereby incorporates by reference all of his allegations contained 

above as if fully set forth herein. 

64. This cause of action is directed against plaintiff Larry Geraci and cross 

defendant Rebecca Berry. 

65. Geraci and Berry disparaged Cotton's exclusive valid title by and 

through the preparing, posting, publishing, and recording of the documents 

previously described herein, including, but not limited to, the instant Complaint, the 

Lis Pendens filed on the Property and the CUP application. 

66. Geraci knew that such documents were improper in that at the time of 
11 

the execution and delivery of the documents, Geraci had no right, title, or interest in 
12 

the Property. These documents were naturally and commonly to be interpreted as 
13 denying, disparaging, and casting doubt upon Cotton's legal title to the Property. By 
14 posting, publishing arid recording documents, Geraci's disparagement of Cotton's 
15 legal title was made to the world at large. 
16 67. As a ·direct and proximate result of Geraci and Berry's conduct· in 
17 publishing these documents, Cotton's title to the Property has· been disparaged and 
18 slandered, and there is a cloud on Cotton's title, and Cotton has suffered and 

19 continues to suffer damages, including, but not limited to, lost future profits, in an 
20 amount to be proved at trial, but in an amount of no less than $2,000,000. 

21 68. As a further and proximate result of Geraci's conduct, Cotton has 

22 incurred expenses in order to clear title to the Property. Moreover, these expenses 

23 are continuing and Cotton will incur additional charges for such purpose until- the 

24 cloud on Cotton's title to the Property has been removed. The amounts of future 

25 expenses are not ascertainable at this time, but will be proven at trial. 

26 69. As a further and proximate result of Geraci's conduct, Cotton has 

27 suffered humiliation, mental anguish, anxiety; depression, and emotional and 

28 physical distress, resulting in the loss of sleep ~nd other injuries to his health and 
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L 
1 

well-being, and continues to suffer such injuries on an ongoing basis. The amount of 

such damages shall be proven at trial. 
2 

3 
a. By fortuitous happenstance, the Property qualifies to apply for a CUP; 

which represents a significant windfall for Cotton and ha_s the potential to be a life-
4 

changing opportunity for him. Unfortunately, Geraci and Berry have sought to first 
5 

6 
fraudulently deprive Cotton of the benefits that he bargained for and to Which Geraci 

agreed to on November 2nd, 2016, and, second, Geraci continues to harm Cotton by 
7 

proceeding with this action when he absolutely knows that the evidence is 
8 

unequivocal and he will not prevail if this action is seen through. 
9 

b. Geraci's continuation of this action causes ever increasing damage to 
10 

Cotton on a daily basis because, simply put, he is indescribably tormented 
11 

emotionally and physically as he sees a once in a lifetime opportunity, that could put 
12 

him in a position to provide for his loved ones and support him into retirement, being 

L 14 

13 
destroyed by Geraci and Berry's greed and malicious,behavior. 

' 
70. At the time that the false and disparaging documents were created and 

L 

15 published by Geraci, Geraci knew the documents were false and created and 
16 published them with the malicious ihtent to injure Cotton and_ deprive him of his right, 
17 title, and interest in the Property, and to obtain the Property for his own use by 
18 unlawful means. 

19 71. The conduct of Geraci in publishing the documents described above 

io was frau·dulent, oppressive, and malicious. Therefore, Cotton is entitled to an award 

21 of punitive damages in an amount sufficient to punish Geraci for his malicious 

22 conduct and to deter such outrageous misconduct in the future. 

23 

24 

25 72. 

Count Three 

(Fraud / Fraudulent Misrepresentation) 

Cotton hereby incorporates by reference all of his allegations contained 

26 above as if fully set forth herein. 

27 73. This cause of action is directed against plaintiff Larry Geraci. 

28 
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L 
1 

74. On November 2, 2016, Geraci represented to Cotton, among other 

2 
things, that: 

3 
a. He would honor the agreement reached on November 2nd, 2016, which 

included a 10% equity stake in the Business and a guaranteed monthly equity 
4 

5 

6 

7 

8 

distribution of $10,000 a month. 

b. He would pay the balance of the non-refundable deposit as soon as 

possible, but at the latest when the alleged critical zoning issue was resolved, which, 

in turn, he alleged was a necessary prerequisite for submission of the CUP 

application. 
9 

c. He understood and confirmed the November 2nd Agreement was not the 
10 

final agreement for the purchase of the Property. . · 
11 

d. ihat he, Geraci, as an Enrolled Agent by the IRS was someone who 
12 

was held to a high degree of ethical standards and could be trusted effectuate the 
13 

---=--i agreement reached. 
L 14 

L 

75. · That the preparation of the CUP application would be very time 
15 consuming and take hundreds of thousands of dollars in lobbying efforts. 
16 76. Geraci knew that these representations were false because, among 
17 other things, Geraci had already filed a CUP application with the City of San Diego 
18 prior to that day. His subsequent communications via email and text messages make 

19 clear that he continued. to represent to Cotton that the preliminary work of preparing 

20 the CUP application was underway, when, in fact, he was just stalling for time. 

21 Presumably, to get an acceptance or denial from the City and, assuming he got a 

22 denial, to be able to deprive Cotton of the $40,000 balance due on the Non-

23 Refundable Deposit. 

24 77. Geraci intended for Cotton to rely on his representations and, 

25 consequently, not engage in efforts to sell his Property. 

26 78. Cotton did not know that Geraci's representations were false. 

27 

28 

79. Cotton relied on Geraci's representations. 

14 
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L1 80. Cotton's reliance on Geraci's representations were reasonable and 

2 
justified. 

3 
81. As a result of Geraci's representations to Cotton, Cotton was Induced 

into executing the November 2nd Agreement, giving Geraci the only basis of his 
4 

5 
Complaint and, consequently! among other unfavorable results, allowing Geraci to 

unlawfully create a cloud on title on the Property. Thus, Cotton has been forced to 
6 

sell his Property c1t far from favorable terms. 
7 

82. Cotton has been damaged in an amount of no less than $2,000,000. 
8 

Additional damages from potential future profit dist~ibutions and other damages will 
9 

be proven at trial. 
IO 

83. Geraci's representations were intentional, willful, malicious,. outrageous, 
11 

unjustified, done in bad faith and in conscious disregard of the rights of Cotton, with 
12 

the intent to deprive Cotton of his interest in the Property. 
13 

L) 14 
84. This intentional, willful, malicious, outrageous and unjustified conduct 

entitles Cotton to an award of general, compensatory, special, exemplary and/or 

L 

15' 

16 

17 

18 

punitive damages. 

Count Four 

(Fraud in the Inducement) 

85. Cotton hereby incorporates by reference all of his allegations. contained 

19 above as if fully set forth herein. 

20 86. This cause of action is directed against plaintiff Larry Geraci. 

21 87. Geraci made promises to Cotton on November 2nd , 2016, promising to 

22 effectuate the agreement reached on that day, but he did so without any intention of 

23 performing or honoring his promises. 

24 88. Geraci had no intent to perform the promises he made to Cotton on 

25 November 2nd, 2016 when he made them, as is clear from his actions described 

26 herein, that he represented he would be preparing a CUP application, when, in fact, 

27 he had already deceived Cotton and submitted a CUP application. 

28 
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L1 89. Geraci intended to deceive Cotton in order to, among things, execute 

the November 2nd Agreement. 
2' 

3 

4 

5 

90. Cotton reasonably relied on Geraci's promises. 

91. Geraci failed to perform the promises he made on November 2nd, 2016, 

notably, his delivery of the balance of the Non-Refundable Deposit and _his promise 

to treat the November 2nd Agreement as a memorialization of the $10,000 received 
6 

towards the Non-Refundable Deposit and not the final legal agreement for the 
7 

purchase of the Property. 
8 

92. Cotton has suffered and continues to suffer damages because he relied 
9 

on Geraci's representations and promises in an amount to be determined at trial, but 
to 

which. is no less than $2,000,000. 
11 

93. This intentional, willful, malicious, outrageous, and unjustified. conduct 
12 

entitles Cotton to an award of general, compensatory, special, exemplary and/or 

L
- '; 13 punitive damages. 

14 Count Five 

L 

15 (Breach of Contract) 
16 94. Cotton hereby incorporates by reference all of his allegations contained 
17 above as if fully set forth herein. 
18 95. This cause of action is directed against plaintiff Larry Geraci. 

19 96. The agreement reached on November 2nd, 2016 is a valid and binding 

20 agreement between Cotton and Geraci and the November 2nd Agreement was meant 

21 to be the written instrument that solely memorialized the partial receipt of the Non-

22 Refundable Deposit and was not representative of the enti~ty of the agreement. 

23 97. Cotton upheld his end of the bargain, by, among other things, not selllng 

24 his Property and helping with the preparation of the CUP application. 

25 98. Geraci breached the contract by, among other reasons, alleging the 

26 November 2nd Agreement is the final agreement between the parties for the 

27 purchase of the Property. 

28 
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L1 ·99_ Cotton has suffered and continues to suffer damages because of 

Geraci's actions that constitute a breach of contract in an amount to be determined 
2 

at trial, but which is no· less than $2,000,000. 
3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

Count Six 

(Breach of Oral Contract) 

100. Cotton hereby incorporates by reference all of his allegations contained 

above as if fully set forth herein. 

101. This cause of action is directed against plaintiff Larry Geraci. 

102. The agreement reached on November 2nd; 2016 is a valid and binding 

oral agreement .between Cotton and Geraci. 

103. Geraci has breached the agreement by, among other actions described 

herein, alleging the written November 2nd Agreement is the final and entire 

agreement for the Property. 

104. Cotton performed his obligations as agreed on November 2nd, 2016; 
14 among other things, he did not sell his property and, as a consequence of Geraci's 
15 breach of the agreement, is excused from having done so, but, Geraci, is still liable 
16 for the remainder of the balance due on the Non-Refundable Deposit. 
17 105. Cotton has suffered and continues to suffer damages because of 

18 Geraci's actions that constitute a breach of oral contract in an amount to be 

19 determined at trl~I, but which is no less than $2,000,000·. 

20 

21 

Count Seven 

(Breach of Implied Contract) 

22 106. Cotton hereby incorporates by reference all of his allegations contained 

23 above as if fully set forth herein. 

24 107.. This cause of action is directed against plaintiff Larry Geraci. 

25 108. A cause of action for breach of implied contract has the same elements 

26 as does a cause of action for breach of contract, except tha, the promise is not 

L 27 expressed in words but is •implied from the promiser's conduct. 

28 
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L 

I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

109. The agreement reached on November 2nd, 2016 is a valid and binding 

agreement between Cotton and Geraci. 

110. Geraci fraudulently induced Cotton into executing the November 2nd 

Agreement, which Geraci now purports is the final agreement between the parties for 

the purchase of the Property. However, the emails, texts- and actions taken by and 

between Geraci and Cotton make indisputabiy clear that there was an implied 

contract that is not the November 2nd Agreement. 

111. Geraci h~s .breached- the implied contract by1 among other actions 

described herein, alleging the November 2nd Agreement is the final agreement 

between the parties for the purchase of·the Property. 

112. Cotton has suffered and continues to suffer damages because of 

Geraci's actions that constitute a breach of implied contract in an amount to be 

determined at trial, but which is no Jess than $2,000,000. 

Count Eight 

(Breach of the Implied Covenant of Good Faith and Fair Dealing) 

113. Cotton hereby incorporates by reference all of his allegations contained 
16 above as if fully set forth herein. 
17 114. This cause of action is directed against plaintiff Larry Geraci and cross 

18 defendant Rebecca Berry. 

19 115. There is an implied covenant of good faith and fair dealing in every 

20 contract that neither party will do anything which will injure the right of the other to .. 

21 receive the benefits of the agreement. 

22 116. Geraci breached the implied covenant of good faith and fair dealing 

23 when, among other actions described herein, he alleged that the November 2nd 

24 Agreement is the final purchase agreement between the parties for the Property. 

25 117. Cotton has suffered and continues to suffer damages because of 

26 Geraci's actions that constitute a breach of the implied covenant of good faith and 

L 27 fair dealing. 

28 

18 

CROSS-COMPLAINT 

97



L1 118. This intentional, willful, malicious, outrageous, and unjustified conduct 

! 

\_, 

2 
entitles Cotton t? an award of general, compensatory, special, exemplary and/or 

punitive damages in an amount to be determined at trial, but which is no less than 
3 

4 

s 

6 

7 

8 

9 

10 

11 

12 

$2,000,000. 

Count Nine 

(Trespass) 

119. Cotton hereby incorporates by reference all of his allegations contained 

above as if fully set forth herein. 

120. This cause of action is directed against plaintiff Larry Geraci and cross 

defendant Rebecca Berry. 

121. At relevant times, the Property was owned solely by Cotton and, 

currently, is still in his sole possession. 

122. Geraci, or an agent acting on his beha_lf, illegally entered the subject 
13 Property on or about March 27, 2017, and posted two NOTICES OF APPLICATION 
14 on the Property. 
15 123. Geraci's attorney, Michael Weinstein, emailed Cotton on March 22, 2017 
16 stating that Geraci· or his agents would be placing the aforementioned Notices upon 
17 Cotton's property. 

18 124. Geraci knew that he had fraudulently induced Cotton into executing the 

19 November 2nd Agreement and, consequently, he had no valid legal basis to trespass 

20 unto Cotton's Property. 

· 21 125~ . On March 21, 2017 Cotton emailed Geraci stating that he no longer had 

22 any interests in the Property· and should not trespass on his Property, yet he 

23 continued to do despite being warned not to. 

24 126. · Geraci's Notices of Application posted on his Property has caused and 

2s continues to damage to Cotton because: 

26 a. It is a trespass upon Cotton's Property by Geraci who has no right to the 

27 Property. 

28 
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Ll b. The posting gives the appearance that Ms. Berry is the only owner of 

L 

the CUP application for the Property, thereby damaging Mr. Cotton's interest in the 
2 

CUP application. 
3 

4 
c. Cotton has no adequate remedy at law for the injuries currently being 

suffered in t_hat it will be impossible for Cotton to determine the precise amount of 
5 

damages that he will suffer if Geraci and/or his agents conduct is not restrained. 
6 

7 

8 

9 

10 

11 

12 

13 

127. Cotton has suffered and continues to suffer damages because of 

Geraci's actions in an amount to be determined at trial, but which is no less than 

$2;000,000. 

Count Ten 

(Conspiracy) 

128. Cotton hereby Incorporates by reference all of his allegations contained 

above as if fully set forth herein. 

129. This cause of action is directed against plaintiff Larry Geraci and cross 
14 defendant Rebecca Berry. 
15 a. Geraci fraudulently induced Cotton to execute the Ownership Disclosure 
16 Statement on October 31st, 2016, alleging that the Ownership Disclosure Statement 
17 was necessary because the parties did not have a final agreement in place at that 

18 time, he needed it to show other professionals involved in the preparation of the CUP 

19 application and the lobbying efforts to prove that he, Geraci, had access to the 

20 Property. 

21 b. Geraci war:ited something in writing proving Cotton's support of the CUP 

22 application at. his Property. 

23 c. The Ownership Disclosure Statement is also executed by Berry and 

24 denotes Berry is the 'Tenant/Lessee." Further, Berry filed a separate document with 

25 the City claiming she is the "Owner'' of the Property. 

26 130. Geraci represented to Cotton that Berry could be trusted, is a trusted 

27 employee, and is familiar with the medical marijuana industry. 

28 
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1 

2 

3 

4 

5 

6. 

7 

8 

9 

10 

ti 

12 

13 

14 

131. Cotton has never met or entered into a direct agreement with Berry. 

Berry knew that she had not entered into a lease of any form with Cotton for the 

Property and knew that she had no ownership interest in the Property. 

132. Upon information and belief, Berry submitted the CUP application in her 

name on behalf of Geraci because Geraci has been a named defendant in numerous 

lawsuits brought by the City of San Diego against him for the operation and 

management of unlicensed1 unlawful and illegal marijuana dispensaries. These 

lawsuits would ruin Geraci's ability to obtain a CUP himself. 

133. Berry knew that she was filing a document with the City of San Diego 

that contained false statements! specifically that she was a lessee of the Property 

and owner of the property. 

134. Berry, at Geraci's instruction or her own desire, submitted the CUP 

application as Geraci's agent, and thereby participated in Geraci's scheme to deprive 

Cotton of his Property and his ownership interest in the CUP application. 

135. Cotton has suffered and continues to suffer damages because of Geraci 
15 and Berrys' actions in an amount to be determined at trial, but which is no less than 
16 $2,000,000. 
17 136. This intentional, willful, malicious, outrageous, and unjustified conduct 

18 entitles Cotton to an award of general, compensatory, special, exemplary and/or 

19 punitive damages. 

20 

21 

Count 11 

(lnjunctiv~ Relief) 

22 137. Cotton hereby incorporates by reference all of his allegations contained 

23 above as if fully set forth herein. 

24 138. This cause of action is directed against plaintiff Larry Geraci and cross 

2s defendant Rebecca Berry. 

26 139. . Geraci and Berry have continued to act as owners or parties of interest 

L 27 in the Property, even though both parties know they have no interest in the Property. 

28 

21 
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140. These actions, including applying for the CUP without making clear 

Cotton's ownership interest in the CUP application, trespassing on the Property to 
2 

post notices, and filing the lis pendens, has caused Cotton to lose and, continue to 
3 

lose profits, the benefits of his bargain and the Property if their actions are permitted 
4 

5 

6 

7 

8 

9 

10 

11 

.12 

13 

14 

15 

16 

17 

18 

19 

20 

to continue. 

Defendant Cotton does not have a plain, speedy, and adequate remedy 

in the ordinary course of law as the CUP application is currently under review before 

the City. 

PRAYER FOR RELIEF 

WHEREFORE, Cotton prays for relief as follows: 

1. That the Court order the Us Pendens on the Property be released; 

2. That the Court order, by way of declaratory relief, that there is no purchase 

agreement between the parties and that Cotton and his successors-in-interest 

are the owners of the Property; 

3·. That the Court order that Geraci and Berry have no interest in the CUP 

applicatlon; 

4. That Cotton be awarded damages in the amount of $2,000,000; 

5. That Cotton be awarded damages for a loss of profits and other damages in 

an amount to be proven at trial; and 

. 6. That other relief is awarded as the Court determines is in the interest of justice. 

21 Dated: May 12, 2017. 

22 

23 

24 

25 

26 

27 

28 

22 
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11/2/16 Email from Geraci to Cotton acknowledging additional tenns 
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(_,, 1,1 Gmail Darryl Cotton <indagrodarryl@gmail.com> 

L 

Agreement 

Larry Geraci <Lany@trcsd.net> 
To: Darryl Cotton <darryl@inda..gro.com> · 

Wed, Nov 2, 2016 at 9:13 PM 

\.__No no_p~m at_aD 

Sent from my iPhone 

On Nov 2, 2016, at 6:55 PM, Darryl Cotton <darryl@inda-gro.com> wrote: 

HI Larry, 

Thank you for meeting· today. Since we executed the Purchase Agreement in your office for 
the sale price of the property I just noticed the 10% equity position in the dispensary was not 
language added into that document. I just want to make sure that we're not missing that 
language in any final agreement as it is a factored element In my decision to sell the 
property. I'll be fine if you would simply acknowledge that here in a reply, 

Regards. 

Darryl Cotto~, President 

darryl@lnda..gro.com 
www.inda-gro.com 
Ph: 877.452.2244 
cell: 619.954.4447 
Skype: dc.dalbercla 

6176 Federal Blvd. 
San Diego, CA. 92114 
USA 

NOTICE: The Information contained In the above message is confidential information solely for the use of the 
Intended recipient. If the reader of this_ message Is not the intended reciplent, the reader is notified that any use, 
dissemination, distribution or copying of this communication is strictly prohibited. If you have received this 
communication In error, please notify Inda-Gro immediately by telephone at 619.266.4004. 

IOuoted lexl hidden] 
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sunn1110Ns 
Cross-Complaint . , 

FOR COURT USE ONLY 
, [SOLO PARA USO DE LA CORTE) 

(~ C . (CITACION JUD/C/AL-CONTRADEMANDA) 
"-.....dTICE TO CROSS-DEFENDANT: 

(AVISO AL CONTRA•DEMANDADO): 

Larry Geraci, an individual; Rebecca Berry, an individual; and, DOES 
1-10. 
YOU ARE BEING SUED BY CROSS-COMPLAINANT: 
(LO ESTA DEMANDANDO EL CONTRADEMANDANTE): 

Darryl Cotton, an individual. 

You have 30 CALENDAR DAYS after this summons and legal papers are served on you to file a written response at this court and have a 
copy served on the cross-complainant. A letter or phone call will not protect you. Your written response must be In proper legal fonn If you 
want the court to hear your case. There may be a court fonn that you can use for your response. You can find thast court fonns and more 
lnfonnatlon at the Callfomla Courts Onllne Self,HeJp Center (www.courtlnfo,ca.gov/selOlelp), your county law llbrary, or the courthouse 
nearest you. If you cannot pay the filing fee, ask the court clerk for a fee waiver fonn. If you do not flle your rasponsa on time, you may 
lose the case by default, and your wages, money, end property may be taken wlthoutfurtherwamlng from the court. 

There are other legal requlraments, You may want to call an attorney right away. If you do not know an attorney, you may want to call ~n 
attorney referral service. If you cannot afford an attorney, you may be ellglble for free legal services from a nonprofit legal services 
program. You can locate these nonprofit groups at the Callfomla Legal Services Web tlte (Www,lawhelpcallfoml11.org), the California 
Courts Online Self-Help Center (www.counlnfo.ca.gov/se/nie/p), or by contacting your local court or county bar association. NOTE: The 
court has a statutory lien for waived fees and costs on any aeWementor arbitration award of $10,000ormore In a cMI case. The court's 
lien must be paid before the court wlll dismiss the case, , 

Tiena 30 DIAS DE CALENDAR/O despua de que le entreguen esta c/tac/6n· y papeles lega/es para presentar una respuesta por asqrlto 
en ests corte y hacer qua s& entregue una cop/a al contrademand11nte. IJna carta o una /lamed11 telef6n/ca no lo protegen. Su respU8Sta 
por escrlto tl&ne qu• estar en fonnato legal correcto sl desea qua procesen su caso en la corte. Es poslble que haya un for,nu/ario que 
usted pueda usar para su respuesta. Puede encontrarestos formu/arlos dt la corta y mis lnformacl6n en al Centro de Ayuda de las 
Cortes de CB/lfomla (www.sucorte.ca.gov), en la blblloteca de /eyes de su condado o en la corte que le quede ~s cerca, SI no pueda 
pagar la cuots de presentacl6n, plda al secretarlo de la corte que le d6 un fonnularlo de exencl6n de pago de cuotas. SI no presents su 
respuesta a tlempo, puede perder el caso por lncumpllm/ento y /a corte /e podR qultar su sue/do, dlnero y blenes sin mis advertencla. 

. Hay otros requlsltos l&galflS. Es recomendab/e que llama • uti Bbogado lnmedlatamente. SI no conoce a un abogarJo, puede /Jamar• un 
~oervlclo de remlsl6n • abogados. SI no puede pagar a un abogado, es pos/ble qua cumpla ~on las requlsltos para obtener servtc/Os legalflS 
gratultos de un programa de servlc/Os legales sin fines .d• lucro. Puede encontrar esto.s grupos sin fines de 1ucro en ti sltlo web de 
Ca//tomfa Legal Services, (www.lawhelpcaJlfomla.org), en el Centro de Ayuda de l•s Cortes de Cal/fomla (www.sucorta.ca.gov), o 
on/lnrJose an contacto con la corte o el coleglo de abogados local11s. A VISO: Por ley, la cort• tlene derecho II rec/11mar las cuotas y las 
costos exentos por lmponer un gravamen sobre cualqu/errvcuperac/6n de $10,000 6 mis de valor reclblda med/ante un 11cuerdo o una 
concesl6n de erbltnf}a en un caso de dere.cho c/VII, Tien• que pager el gravamen de la torte antflS de qua la corte pueds desechar el caso. 

The name and address of the court is: . . SHORT NAME OF CASE (flt>m ecmp1a1nr,.: (Nombre e1e CHoJ: 
(El nombre y direccl6n de la carte es): SAN DIEGO COUNTY Geraci v. Cotton 

1--------,--------....----------1 330 West Broadway CASE NUMBER: (MimerodlllCllsa): 

San Diego, CA 92101 . 37-2017-00010073-CU-BC-CTL 
The name, address, and telephone number of cross-complainant's attorney, or cross-complainant without an attorney, is: 
(El nombre, la direcci6n y el m1mero de telefono de/ abogado de/ contrademandente, o de/ contrademendante que no tiene 
abogado, es): . 
Michael Weinstein, Ferris & Britton, 501 West Broadway, Sui~e 1450, San D~go, CA 92101 

DATE: UA'Y 1 5 2017 · Clerk, by . /~ 
(Fecha) I'll-\ • (Secretarlo) ,~ 

~~~r,::~z~s;;'!C:,::r,~:as::,mc°!la,,:n~::°:!';!:u~:JC:P~~!fur;;:r::if:t:{' :'u~!i~~Jios~o101.J P • Gonzaga 
NOTICE TO THE PERSON SERVEO: You are served 

ISEALJ 1. D as an individual cross-defendant. 
2. CJ as the person sued under the fictitious name of (specify): 

3. D on behalf of (specify): 

under: D CCP 416.10 (corporation) D CCP 416.60 (minor) 

, Deputy 
(Adjunto) 

~· D 
D 

CCP 416.20 (defunct corporation) D CCP 418.70 {conservatee) 

Form Adcpled rcrMandaloly Use 
Judicial Council cf Callcmfa 
SUM•110 fRw, Jul)' 1,2009) 

CCP 416.40 {association or partnership) D CCP 416.90 {authorized person) 

D other (specify): 
4. D by personal delivery on (date): 

SUMMONS-CROSS-COMPLAINT 
Page 1 of1 

Code rJ CIYD PIOOldUI&, §§ .C1~.20, 42B,60, -465 
www.ccurtlnfo.ca,90v 
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FERRIS & BRlTTON 
A Professional Corporation 

Michael R. Weinstein (SBN 106464) 
Scott H. Toothacre (SBN 146530) 

501 West Broadway, Suite 1450 
San Diego, California 92101 
Telephone: (619) 233-3131 
Fax: (619)232-9316 
mweinstein@ferrisbritton.com 
stoothacre@ferrisbritton.com 

Attorneys for Plaintiff and Cross-Defendant 
LARRY GERACI 

SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SAN DIEGO, CENTRAL DIVISION 

LARRY GERACI, an individual, 

Plaintiff, 

V, 

DARRYL COTTON, an individual; and 
DOES 1 through 10, inclusive, 

Defendants. 

DARRYL COTTON, an individual, 

Cross-Complainant, 

V. 

LARRY GERACI, an individual, REBECCA 
BERRY, an individual, and DOES 1 
THROUGH 10, INCLUSIVE, 

Cross-Defendants. 

Case No. 37-2017-00010073-CU-BC-CTL 

Judge: 
Dept.: 

Hon. Joel R. Wohlfeil 
C-73 

CROSS-DEFENDANT LARRY GERACI'S 
NOTICE OF DEMURRER AND 
DEMURRER TO CROSS-COMPLAINT 
BY DARRYL COTTON 

[IMAGED FILE) 

Hearing Date: 
Hearing Time: 

Complaint Filed: 
Trial Date: 

July 14, 2017 
9:00 a.m. 

March 21, 2017 
Not Yet Set 

TO EACH PARTY AND TO THE ATTORNEY OF THE RECORD FOR EACH PARTY: 

PLEASE TAKE NOTICE that, on July 14, 2017, at 9:00 a.m. or as soon thereafter as the 

matter may be heard in Deprutment C-73 of this Court, located at 330 West Broadway, Sao Diego, 

California, 92101, Cross-Defendant, LARRY GERACI (hereafter "Geraci"), will and hereby does 

move the Court to sustain bis demurrer to the Cross-Complaint fi led on May 12, 2017, by Defendant 

and Cross-Complainant, DARRYL COTTON (hereafter "Cotton" or "Cross-Complainant'"), on each of 

CROSS-DEFENDANT LARRY GERACl'S NOTICE OF DEMURRER AND DEMURRER TO 
CROSS-COMPLAINT BY DARRYL COTTON 

105



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 --
14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 - 27 

28 

the grounds set forth below. 

DEMURRER 

The Cross-Complaint's alleged first, second, eighth, fifth, sixth, seventh, eighth, ninth, tenth, 

and eleventh causes of action, and each of them, fail to state facts sufficient to constitute a cause of 

action against Cross-Defendant Geraci (Code Civ. Proc., § 430. lO(e)) on the grounds and for the 

reasons set forth below: 

FIRST CAUSE OF ACTION 

I. The first cause of action for quiet title does not state a cause of action against Geraci 

because the allegations of the first cause of action are not verified under oath and an action to quiet title 

must be verified. (Code Civ. Proc.,§ 761.020). 

2. The first cause of action for quiet title does not state a cause of action against Geraci 

because it fails to allege he took actions which created a legally adverse interest in the subject property. 

The Cross-Complaint alleges that Geraci's filing of his Complaint and the related Lis Pendens created 

the legally adverse interest. (Cross-Complaint ~j 61) But such actions are absolutely privileged under 

Civil Code section 47, subdivision (b) and subdivision (b)(4) respectively. 

SECOND CAUSE OF ACTION 

3. The second cause of action for slander of title does not state a cause of action because it 

is based on allegations of wrongful acts that are privileged as a matter of law. The elements of a 

slander of title cause of action are: (1) a publication; (2) which is without p1ivilege or justification; 

(3) which is false; and ( 4) which causes direct and immediate pecuniary loss. (Alpha and Omega 

Development, LP v. Whillock Contracting, Inc. (2011) 200 Cal.App.4th 656, 664.) The wrongful acts 

alleged in support of his claim are the filing of the instant Complaint and the attendant fi ling and 

recording of a Lis Penden; however, the filing of a Complaint and the filing and recording of a Lis 

Pendens are each absolutely privileged pursuant to Civil Code section 47, subdivision (b) and 

subdivision (b )( 4) respectively. 

FIFTH CAUSE OF ACTION 

4. The fifth cause of action for breach of contract does not state a cause of action because 

Cross-Complainant has failed to allege conduct which would be an actual breach. As the "breach," 

2 

CROSS-DEFENDANT LARRY GERACI'S NOTICE OF DEMURRER AND DEMURRER TO 
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Cross-Complainant merely alleges Geraci asserts the written November 2nd Agreement (a copy of 

2 which is attached to the Complaint) is the final agreement between the parties for the purchase and sale 

3 of the real property. (Cross-Complaint ii 98) However, Geraci's assertion that the written 

4 November 2nd Agreement is the final agreement between the parties for the purchase and sale of the 

5 subject real property cannot by itself be a breach of the differing agreement alleged by Cross-

6 Complainant. 

7 SIXTH CAUSE OF ACTION 

8 The sixth cause of action for breach of oral contract does not state a cause of action because: 

9 a) Cross-Complainant has failed to allege conduct which would be an actual breach; b) there cannot be 

10 an oral contract which contradicts a written contract; and c) the alleged oral contract for the purchase 

11 and sale of the subject real property violates the Statute of Frauds. A contract coming within the statute 

12 of frauds is invalid unless it is memorialized by a writing subscribed by the party to be charged or by 

13 the party's agent. (Civ. Code, § 1624; Secrest v. Security National Mortgage Loan Trust (2008) 

14 I 67 Cal.App.4th 544) An agreement for the sale of real property or an interest in real property comes 

15 within the statute of frauds. (Civ. Code,§ 1624(a)(3).) 

16 SEVENTH CAUSE OF ACTION 

17 The seventh cause of action for breach of the implied contract does not state a cause of action 

l 8 because Cross-Complainant has fa iled to allege conduct which would be an actual breach; there cannot 

19 be an implied contract which contradicts a written contract; and the alleged implied oral contract for the 

20 purchase and sale of the subject real property violates the Statute of Frauds. A contract coming within 

21 the statute of frauds is invalid unless it is memorialized by a writing subscribed by the party to be 

22 charged or by the party's agent. (Civ. Code, § 1624; Secrest. supra, 167 Cal.App.4th 544) An 

23 agreement for the sale of real property or an interest in real property comes within the statute of frauds. 

24 (Civ. Code,§ 1624(a)(3).) 

25 EIGHTH CAUSE OF ACTION 

26 The eighth cause of action for breach of the implied covenant of good faith and fair dealing does 

27 not state a cause of action because it must be based on a contract. This claim appears to be based on 

28 Cross-Complainant's alleged oral and/or implied-in-fact contract claims which in-and-of-themselves 

3 
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are invalid for reasons stated herein, and therefore, cannot support the covenant claim. Additionally, if 

the covenant claim alleges nothing more than a breach of contract it is merely superfluous and may be 

disregarded. AdditionalJy, this cause of action does not support an award of punitive damages as 

claimed in~ 118 of the Cross-Complaint. 

TENTH CAUSE OF ACTION 

The tenth cause of action for civil conspiracy fails to state a cause of action because there is no 

such cause of action in California. (Moran v. Endres, (2006) 135 Cal.App.4th 952, 954.) Rather, 

conspiracy is " ' a legal doctrine that imposes liability on persons who, although not actually committing 

a tort themselves, share with the immediate tortfeasors a common plan or design in its preparation.' . , , 

'A conspiracy cannot be alleged as a tort separate from the underlying wrong it is organized to 

achieve. ' (Citation.)" (Id. at 954-955.) 

.ELEVENTH CAUSE OF ACTION 

The eleventh cause of action for an injunction fails to state a cause of action because there is no 

such cause of action in California. "Injunctive relief is a remedy and not, in itself, a cause of action, 

and a cause of action must exist before injunctive relief may be granted. (Citation.)" (Shell Oil Co. v. 

Richter (1942) 52 Cal.App.2d 164, 168; see also County of Del Norte v. City o.f Crescent City (1999) 

71 Cal.App.4th 965, 973 (a permanent injunction is attendant to an underlying cause of action).) 

For each of such reasons, Cross-Defendant Geraci moves for an order of this Court sustaining 

the demurrers to the first, second, fifth, sixth, seventh, eighth, tenth and eleventh causes of action 

without leave to amend unless Plaintiff can make a sufficient offer of proof that he can cure the 

pleading deficiencies. 

The demwTers are based upon this Notice of Demurrer and Demuner, the attached supporting 

Request for Judicial Notice, the attached supporting Memorandum of Points and Authorities, the 

records and files in this action, and such further matters that may be properly presented prior to or at the 

time of hearing on the motion. 

NOT[CE IS FURTHER GIVEN that a tentative ruling is issued the day before the date set 

forth for hearing, this court follows ru le 3.1308(a)(2) and no notice of intent to appear is required to 

appear for argument. The tentative ruling shall be made available at 3:30 p.m. on the cowt day prior to 

4 
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\ 

the scheduled hearing. The tentative ruling may direct the parties to appear for oral argument, and may 

2 specify the issues on which the court wishes the parties to provide further argument. The tentative 

3 ruling may be obtained by calling the court tentative ruling nwnber at (619) 450-7381 or by navigating 

4 to the court's website wvvw.sandiego.cornts.ca.gov. 
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Dated: June 16, 2017 FERRIS & BRITTON, 
A Professional Corporation 

By f/1u~1w~ 
Michael R. Weinstein 
Scott H. Toothacre 

Attorneys for Plaintiff and Cross-Defendant 
LARRY GERACI 
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FERRIS & BRITTON 
A Professional Corporation 

2 Michael R. Weinstein (SBN 106464) 
Scott H. Toothacre (SBN 146530) 

501 West Broadway, Suite 1450 
San Diego, California 92101 
Telephone: (619) 233-3131 

3 

4 

5 

6 

Fax: (619) 232-9316 
rnweinstein@ferrisbri tton. com 
stoothacre@ferrisbritton.com 

Attorneys for Plaintiff and Cross-Defendant 
LARRY GERACI 7 

8 

9 

SUPERJOR COURT OF CALIFORNIA 

COUNTY OF SAN DIEGO, CENTRAL DIVISION 

IO LARRY GERACI, an individual, 

11 

12 

13 

14 

15 

Plaintiff, 

V. 

DARRYL COTTON, an individual; and 
DOES 1 through 10, inclusive, 

Defendants. 

16 DARRYL COTTON, an individual, 

17 

18 

19 

20 

21 

22 

Cross-Complainant, 

V. 

LARRY GERACI, an individual, REBECCA 
BERRY, an individual, and DOES 1 
THROUGH 10, INCLUSIVE, 

Cross-Defendants. 

Case No. 37-2017-00010073-CU-BC-CTL 

Judge: 
Dept.: 

Hon. Joel R. Wohlfeil 
C-73 

REQUEST FOR JUDICIAL NOTICE IN 
SUPPORT OF CROSS-DEFENDANT 
LARRY GERACl'S DEMURRER TO 
CROSS-COMPLAINT BY DARRYL 
COTTON 

[IMAGED FILE] 

Hearing Date: July 14, 2017 
Hearing Time: 9:00 a.m. 

Complaint Filed: March 21, 2017 
Trial Date: Not Yet Set 

23 TO EACH PARTY AND TO THE ATTORNEY OF THE RECORD FOR EACH PARTY: 

24 Cross-Defendant, LARRY GERACI, hereby requests that this Comi take judicia l notice of the 

25 following documents pursuant to Evidence Code sections 452(d) and 453 in support of his demwTer to 

26 Plaintiff's Cross-Complaint: 

27 Ill 

28 Ill 

REQUEST FOR JUDICIAL NOTICE IN SUPPORT OF CROSS-DEFENDANT LARRY 
GERACl'S DEMURRER TO CROSS-COMPLAINT BY DARRYL COTTON 
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Exhibit 1 -Plaintiffs Complaint for: 1) Breach of Contract; 2) Breach of the Covenant of Good 

Faith and Fair Dealing; 3) Specific Performance; and 4) Declaratory Relief, filed on March 21, 2017. 

Exhibit 2 - Notice of Lis Pendens, recorded on March 22, 2017 . 

Dated: June 16, 2017 FERRIS & BRITTON, 
A ProfessionaJ Corporation 

ByMiflii~~w~ 
Scott H. Toothacre 

Attorneys for Plaintiff and Cross-Defendant 
LARRY GERACI 

2 
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FERRJS & BRITTON 
A Professional Corporation 

Michael R. Weinstein (SBN 106464) 
Scott H. Toothacre (SBN 146530) 

501 West Broadway, Suite 1450 

ELECTROHICALL Y FILED 
Superior Court of California. 

County of San Diego 

03/2112017 at IO: I 1:00 .AM 

Clerk of t he Superior Court 
By Carla Brennan. Deputy Clerk 

San Diego, California 92101 
4 Telephone: (619) 233-3131 

Fax: (619) 232-93 16 
mweinstein@ferrisbritton.com 
stoothacre@1errisbritton.com 

5 

6 
Attorneys for Plaintiff 

7 LARRY GERACI 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SAN DIEGO, CENTRAL DMSION 

LARRY GERACI, an individual, 

Plaintiff, 

v. 

DARRYL COTTON, an individual; and 
DOES l through I 0, inclusive, 

Defendants. 

Case No. 37-2017-00010073-CU-BC-CTL 

PLAINTIFF'S COMPLAINT FOR: 

1. BREACH OF CONTRACT; 
2. BREACH OF THE COVENANT OF 

GOOD FAITH AND FAIR 
DEALING; 

3. SPECIFIC PERFORMANCE; and 
4. DECLARATORY RELIEF. 

Plaintiff, LARRY GERACI, alleges as follows: 

1. Plaintiff, LARRY GERACI ("GERACI"), is, and at all times mentioned was, an 

18 individual residing within the County of San Diego, State of California 

19 2. Defendant, DARRYL COTTON ("COTTON"), is, and at all times mentioned was, an 

20 individual residing within the County of San Diego, State of California. 

21 3. The real estate purchase and sale agreement entered into between Plaintiff GERACI and 

22 Defendant COTTON that is the subject of this action was entered into in San Diego County, California, 

23 and concerns real property located at 6176 Federal Blvd., City of San Diego, San Diego County, 

24 California (the "PROPERTY"). 

25 4. Currently, and at all times since approximately 1998, Defendant COTTON owned the 

26 PROPERTY. 

27 5. Plaintiff GERACI does not know the true names or capacities of the defendants sued 

28 herein as DOES 1 through 20 and therefore sue such defendants by their fictitious names. Plaintiff is 
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informed and believe and based thereon allege that each of the fictitiously-named defendants is in some 

way and manner responsible for the wrongful acts and occurrences herein alleged, and that damages as 

herein alleged were proximately caused by their conduct. Plaintiff will seek leave of Court to amend 

this complaint to state the true names and/or capacities of such fictitiously-named defendants when the 

same are ascertained. 

6. Plaintiff alleges on information and belief that at all times mentioned herein, each and 

every defendant was the agent, employee, joint venture, partner, principal, predecessor, or successor in 

interest and/or the alter ego of each of the remaining defendants, and in doing the acts herein alleged, 

were acting, whether individually or through their duly authorized agents and/or representatives, within 

the scope and course of said agencies, service, employment, joint ventures, partnerships, corporate 

structures and/or associations, whether actual or ostensible, with the express and/or implied knowledge, 

permission, and consent of the remaining defendants, and each of them, and that said defendants 

ratified and approved the acts of all of the other defendants. 

GENERAL ALLEGATIONS 

7. On November 2, 2016, Plaintiff GERACI and Defendant COTTON entered into a 

written agreement for the purchase and sale of the PROPERTY on the terms and conditions stated 

therein. A true and correct copy of said written agreement is attached hereto as Exhibit A. 

8. On or about November 2, 2016, GERACI paid to COTTON $10,000.00 good faith 

earnest money to be applied to the sales price of $800,000.00 and to remain in effect until the license, 

known as a Conditional Use Permit or CUP is approved, all in accordance with the terms and 

conditions of the written agreement. 

9. Based upon and in reliance on the written agreement, Plaintiff GERACI has engaged 

and continues to engage in efforts to obtain a CUP for a medical marijuana dispensary at the 

PROPERTY, as contemplated by the parties and their written agreement. The CUP process is a long, 

time-consuming process, which can take many months if not years to navigate. Plaintiff GERACI's 

efforts include, but have not been limited to, hiring a consultant to coordinate the CUP efforts as well as 

hiring an architect. Plaintiff GERACI estimates he has incurred expenses to date of more than 

$300,000.00 on the CUP process, all in reliance on the written agreement for the purchase and sale of 
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1 the PROPERTY to him by Defendant COTTON. 

2 FIRST CAUSE OF ACTION 

3 (For Breach of Contract against Defendant COTTON and DOES 1-5) 

4 10. Plaintiffs re-allege and incorporate herein by reference the allegations contained in 

5 paragraphs 1 through 9 above. 

6 11. Defendant COTTON has anticipatorily breached the contract by stating that he will not 

7 perform the written agreement according to its terms. Among other things, COTTON has stated that, 

8 contrary to the written terms, the parties agreed to a down payment or earnest money in the amount of 

9 $50,000.00 and that he will not perform unless GERACI makes a further down payment. COTTON 

10 has also stated that, contrary to the written terms, he is entitled to a 10% ownership interest in the 

11 PROPERTY and that he will not perform unless GERACI transfers to him a 10% ownership interest. 

12 COTTON has also threatened to contact the City of San Diego to sabotage the CUP process by 

13 withdrawing his acknowledgment that GERACI has a right to possession or control of the PROPERTY 

14 if GERACI will not accede to his additional terms and conditions and, on March 21, 2017, COTTON 

15 made good on his threat when he contacted the City of San Diego and attempted to withdraw the CUP 

16 application. 

17 12. As result of Defendant COITON's anticipatory breach, Plaintiff GERACI will suffer 

18 damages in an amount according to proof or, alternatively, for return of all sums expended by GERACI 

19 in reliance on the agreement, including but not limited to the estimated $300,000.00 or more expended 

20 to date on the CUP process for the PROPERTY. 

21 SECOND CAUSE OF ACTION 

22 (For Breach of the Implied Covenant of Good Faith and Fair Dealing 

23 against Defendant COTION and DOES 1-5) 

24 13. Plaintiffs re-allege and incorporate herein by reference the allegations contained in 

25 paragraphs 1 through 12 above. 

26 14. Each contract has implied in it a covenant of good faith and fair dealing that neither 

27 party will undertake actions that, even if not a material breach, will deprive the other of the benefits of 

28 the agreement. By having threatened to contact the City of San Diego to sabotage the CUP process by 
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withdrawing his acknowledgment that Plaintiff GERACI has a right to possession or control of the 

PROPERTY if GERACI will not accede to his additional tenns and conditions, Defendant COTTON 

has breached the implied covenant of good faith and fair dealing. 

15. As result of Defendant COTTON's breach of the implied covenant of good faith and fair 

dealing, Plaintiff GERACI will suffer damages in an amount according to proof or, alternatively, for 

return of all sums expended by GERACI in reliance on the agreement, including but not limited to the 

estimated $300,000.00 or more expended to date on the CUP process for the PROPERTY. 

THIRD CAUSE OF ACTION 

(For Specific Performance against Defendants COTTON and DOES 1-5) 

16. Plaintiffs re-allege and incorporate herein by reference the allegations contained in 

paragraphs 1 through 15 above. 

17. The aforementioned written agreement for the sale of the PROPERTY is a valid and 

binding contract between Plaintiff GERACI and Defendant COTTON. 

18. The aforementioned written agreement for the sale of the PROPERTY states the terms 

and conditions of the agreement with sufficient fullness and clarity so that the agreement is susceptible 

to specific perfonnance. 

19. The aforementioned written agreement for the purchase and sale of the PROPERTY is a 

writing that satisfies the statute of frauds. 

20. The aforementioned written agreement for the purchase and sale of the PROPERTY is 

fair and equitable and is supported by adequate consideration. 

21. Plaintiff GERACI has duly perfonned all of his obligations for which performance has 

been required to date under the agreement. GERACI is ready and willing to perfonn his remaining 

obligations wider the agreement, namely: a) to continue with his good faith efforts to obtain a CUP for 

a medical marijuana dispensary; and b) if he obtains CUP approval for a medical marijuana dispensary 

thus satisfying that condition precedent, then to pay the remaining $790,000.00 balance of the purchase 

price. 

22. Defendant COTTON is able to specifically perfonn his obligations under the contract, 

namely: a) to not enter into any other contracts to sell or otherwise encumber the PROPERTY; and b) if 
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Plaintiff GERACI obtains CUP approval for a medical marijuana dispensary thus satisfying that 

2 condition precedent, then to deliver title to the PROPERTY to GERACI or his assignee in exchange for 

3 receipt of payment from GERACI or assignee of the remaining $790,000.00 balance of the purchase 

4 price. 

5 23. Plaintiff GERACI has demanded that Defendant COTTON refrain from taking actions 

6 that interfere with GERACl's attempt to obtain approval of a CUP for a medical marijuana dispensary 

7 and to specifically perform the contract upon satisfaction of the condition that such approval is in fact 

8 obtained. 

9 

10 
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24. Defendant COTTON has indicated that he has or will interfere with Plaintiff GERACI' s 

attempt to obtain approval of a CUP for a medical marijuana dispensary and that COTTON does not 

intend to satisfy his obligations under the written agreement to deliver title to the PROPERTY upon 

satisfaction of the condition that GERACI obtain approval of a CUP for a medical marijuana 

dispensary and tender the remaining balance of the purchase price. 

25. The aforementioned written agreement for the purchase and sale of the PROPERTY 

constitutes a contract for the sale of real property and, thus, Plaintiff GERACI's lack of a plain, speedy, 

and adequate legal remedy is presumed. 

26. Based on the foregoing, Plaintiff GERACI is entitled to an order and judgment thereon 

specifically enforcing the written agreement for the purchase and sale of the PROPERTY from 

Defendant COTTON to GERACI or his assignee in accordance with its terms and conditions. 

FOURTH CAUSE OF ACTION 

(For Declaratory Relief against Defendants COTTON and DOES 1-5) 

27. Plaintiffs re-allege and incorporate herein by reference the allegations contained in 

paragraphs 1 through 14 above. 

28. An actual controversy has arisen and now exists between Defendant COTTON, on the 

one hand, and Plaintiff GERACI, on the other hand, in that COTTON contends that the written 

agreement contains tenns and condition that conflict with or are in addition to the terms stated in the 

written agreement. GERACI disputes those conflicting or additional contract terms. 
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29. Plaintiff GERACI desires a judicial determination of the terms and conditions of the 

written agreement as well as of the rights, duties, and obligations of Plaintiff GERACI and defendants 

thereunder in connection with the purchase and sale of the PROPERTY by COTTON to GERACI or 

his assignee. Such a declaration is necessary and appropdate at this time so that each party may 

ascertain their rights, duties, and obligations thereunder. 

WHEREFORE, Plaintiffs pray for judgment against Defendants as follows: 

On the First and Second Causes of Action: 

1. For compensatory damages in an amount in excess of $300,000.00 according to proof at 

trial. 

On the Third Cause of Action: 

2. For specific performance of the written agreement for the purchase and sale of the 

PROPERTY according to its tenns and conditions; and 

3. If specific performance cannot be granted, then damages in an amount in excess of 

$300,000.00 according to proof at trial. 

On the Fourth Cause of Action: 

4. For declaratory relief in the form of a judicial determination of the terms and conditions 

of the written agreement and the duties, rights and obligations of each party under the written 

agreement. 

On all Causes of Action: 

5. For temporary and permanent injunctive relief as follows: that Defendants, and each of 

them, and each of their respective directors, officers, representatives, agents, employees, attorneys, and 

all persons acting in concert with or participating with them, directly or indirectly, be enjoined and 

restrained from taking any action that interferes with Plaintiff GERACI' efforts to obtain approval of a 

Conditional Use Permit (CUP) for a medical marijuana dispensary at the PROPERTY; 

6. For costs of suit incurred herein; and 

26 /// 

27 /// 

28 /// 
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7. For such other and further relief as the Court may deem just and proper. 

Dated: March 21, 2017 FERRIS & BRITTON, 
A Professional Corporation 

By:!11..J:._j/(~ 
Michael R. Weinstein 
Scott H. Toothacre 

Attorneys for Plain ti ff 
LARRY GERACf 
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11/02/2016 

Agreement between Larry Geraci or assignee and Darryl Cotton: 

Darryl Cotton has agreed to sell the property located at 6176 Federal Blvd, CA for a sum of $800,000.00 
to Larry Geraci or assignee on the approval of a Marijuana Dispensary. {CUP for a dispensary) 

Ten Thousand dollars (cash) has been given in good faith earnest money to be applied to the sales price 
of $800,000.00 and to remain In effect until license Is approved. Darryl Cotton has agreed to not enter 
into any other contacts on this property. 
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ACKNOWLEDGMENT 

A notary public or other officer completing this 
certificate verifies only the identity of the Individual 
who signed the document to which this certificate is 
attached, and not the truthfulness, accuracy, or 
vallditv of that document 

State of Califom5a. 
County of (l bl~c)D 

On No1u yn~( d; OD/(/) before me, jgss, '"•1t- N.e ui-<. u Nolt((\,' A<ld L 
(insert name and title of the officer) 1 

personally appeared ---,.11.,U....uL....lf:.+,,---=::;1.o11:L!l,C,-L--Ji-..1c..L.u.i:;::__~;.;;..:;_:...:...~-.....;.,lll...L.aa=::.i... _ _, 

who proved to me on the basis of s tisfactory evidence to be the person(s whose name(s) ls/are 
subscribed to the within Instrument and acknowledged to me that he/she/they executed the same In 
his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the 
person(s), or the entity upon behalf of which the person(s) acted, executed the Instrument. 

I certify under PENAL TY OF PERJURY under the laws of the State of California that the foregoing 
paragraph is true and correct 

WITNESS my hand and official seal. 

Slgnatun{~ ~ (Seal) 
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II 

rlelcrdeol o.ncl Qe.QV-QStc\ R---r. 
FERRIS & BRITTON 
A Professional Corporation 
Michael R. Weinstein (SBN 106464) 
Scott H. Toothacre (SBN 146530) 

501 West Broadway, Suite 1450 
San Diego, California 92101 
Telephone: (619) 233-3131 
Fax: (619) 232-9316 
mweinstein(a),ferris britton. com 
stoothacre@1erri~btitton.com 

Attorneys for Plaintiff 
LARRY GERACI 

DOC# 2017-0129756 
1111111111111111111111 llll llllll IIJII lllll 1111111111111111111111111111 

Mar 22, 2017 01 :32 PM 
OFFICIAL RECORDS 

Ernest J. Dronenburg, Jr., 
SAN DIEGO COUNTY RECORDER 

FEES: $24.00 

PAGES: 4 

ELECTRotllCALL Y FILED 
Superior Court of California, 

County of San Diego 

03/22/2017 at 03 :07 :DO PM 

Clerk of the Superior Court 
By Delia \Aelma. Deputy Clerk 

SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SAN DIEGO, CENTRAL DIVISION 

LARRY GERACI, an individual, 

Plaintiff, 

v. 

Case No. 37-2017-00010073-CU-BC-CTL 

NOTICE OF LIS PENDENS 

IMAGED FILE 

DARRYL COTTON, an individual; and Dept: C-73 
DOES 1 through.10, inclusive, Judge: Hon. Joel Wohlfeil 

Defendants. Complaint filed: March 21, 201 7 

NOTICE IS HEREBY GIVEN that the above-entitled action was filed on March 21, 2017, in 

the Superior Court of the State of California for the County of San Diego, Central Division, as Case 

No. 37-2017-00010073-CU-BC-CTL, by LARRY GERACI, an individual, Plaintiff, and against 

DARRYL COTTON, an individual, and DOES 1 through 10, inclusive, Defendants. 

This action states a real property ch:i,im in that it affects title or a claim of title to specific real 

property which is located at 6176 Federal Blvd., in the City of San Diego, County of San Diego, State 

of California, Assessor's Parcel No. 543-020-02-00, and more particularly described in the following 

legal description (the "PROPERTY"): 

THAT PORTION OF BLOCK 25, TRACT NO. 2 OF ENCANTO HEIGHTS, IN THE 
CITY OF SAN DIEGO, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, 
ACCORDING TO MAP THEREOF NO. 1100, FILED IN THE OFFICE OF THE 
COUNTY RECORDER OF SAN DIEGO COUNTY, DECEMBER 5, 1907, AS 
SHOWN ON MAP NO. 2121 OF JOFAlNA VISTA, FILED IN THE OFFICE OF THE 
COUNTY RECORDER OF SAN DIEGO COUNTY, JULY 20, 1928, NOW 
ABANDONED AND DESCRIBED AS LOT 20. 
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This action states causes of action for, among other things, (a) specific performance of a 

2 written agreement for the purchase and sale of the PROPERTY from DARRYL COTTON to 

3 LARRY GERACI or assignee; and (b) declaratory relief seeking a determination regarding the 

4 terms and conditions of said written agreement and the rights, duties, and obligations of the 

5 parties thereunder. 

6 

7 Dated: March 22, 2017 
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FERRJS & BRITTON, 
A Professional Corporatiu 

By: ~ . ~.~ ~ I 7~ 

ffl~I R. ~stein 
Scott H. Toothacre 

Attorneys for Plaintiff 
LARRY GERACI 
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ACKNOWLEDGEMENT 

A notary public or other officer completing this certificate verifies only 
the identity of the individual who signed the document to which this 
certificate is attached, and not the truthfulness, accuracy, or validity of 
that document. Cal.Civ.Code § 1189 

STATE OF CALIFORNIA ) 

COUNTY OF SAN DIEGO) ss. 

On J1 )ctit.h <;],, 2017, before me, YIV)rJC{ Jc-. LA'zanu the undersigned Notary 

Public, personally appeared MICHAEL R. WEINSTEIN, who proved to me on the basis of satisfactory 

evidence to be the person whose name is subscribed to the within instrument, and acknowledged that he 

executed the same in his authorized capacity, and that by his signature on the instrument the person or 

the enthy upon behalf of which the person acted, executed the instrument. 

I certify under PENAL TY OF PERJURY W1der the laws of the State of California that the 

foregoing paragraph is true and correct 

WJTNESS my hand and official seal. 

eeeeeeeeeeeel 
ANNA KRISTINE LIZANO j@. Notary Public - California ~ 

i San Diego County ! 
Commission# 2175219 

My Comm. Expires Dec 11, 2020 

NOTARY PUBLIC IN A FOR 
SAID COUNTY AND STATE 
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PROOF OF SERVICE 
BY MAIL 

1 declare: I am over 18 years of age, employed in the County of San Diego, State of California, 
and not a party to this action. My business address is 501 West Broadway, Suite 1450, San Diego, CA 
92101. 

I served the following documeJ1ts: 

Notice of Lis Pendens 

on each of the following persons and entities at their respective addresses as follows: 

Darryl Cotton 
6176 Federal Blvd. 
San Diego, CA 92114 

__ (BY MAIL) By placing a true copy in a sealed envelope addressed to each party and placing 
said envelopes for collection and mailing on the date hereof following our ordinary business 
practices. 1 am readily familiar with our firm's practice for coJlection and processing of 
correspondence for mailing; correspondence is deposited on the same day with the U.S. Postal 
Service at San Diego, California, in the ordinary course of business. 

14 XX (BY CERTIFIED MAIL, RETURN RECEIPT REQUESTED) By placing a true copy in a 
sealed envelope addressed to each party and mailing each envelope by Certified Mail, Return 
Receipt Requested, with the United States Postal Service at San Diego, California, on the date 
set forth below. 
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(BY F ACSIMlLE) Per written agreement between counsel, by sending said documents by 
facsimile transmission from telephone no. (619) 232-9316 to the above facsimile machine 
telephone number(s), on this date and at the time(s) set forth above. The transmission was 
reported as complete and without error, as stated in the transmission report properly issued by 
the transmitting facsimile machine and attached hereto. 

(STATE) 1 declare under penalty of pe1jury under the laws of the State of California that the 
foregoing is true and correct. 

(FEDERAL) I declare that I am employed in the office of a member of the bar of this court at 
whose direction the service was made. 

Executed on March 't2; 2017, at San Diego, California. 
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FERRIS & BRJTTON 
A Professional Corporation 
Michael R. Weinstein (SBN 106464) 
Scott H. Toothacre (SBN 146530) 

501 West Broadway, Suite 1450 
San Diego, California 92 101 
Telephone: (619) 233-3131 
Fax: (6 I 9) 232-9316 
mwei nstein@ferrisbritton.com 
stoothacre@f errisbri tton. com 

Attorneys for Plaintiff and Cross-Defendant 
LARRY GERACI 

SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SAN DIEGO, CENTRAL DIVISION 

10 LARRY GERACI, an individual, Case No. 37-2017-00010073-CU-BC-CTL 

11 

12 

13 

14 

15 

Plaintiff, 

V. 

DARRYL COTTON, an individual; and 
DOES 1 through 10, inclusive, 

Defendants. 

Judge: 
Dept.: 

Hon. Joel Wohlfeil 
C-73 

MEMORANDUM OF POINTS AND 
AUTHORITIES IN SUPPORT OF CROSS­
DEFENDANT LARRY GERACI'S 
DEMURRER TO CROSS-COMPLAINT 
BY DARRYL COTTON 

16 DARRYL COTTON, an individual, 
[IMAGED FILE] 
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Cross-Complainant, 

V. 

LARRY GERACI, an individual, REBECCA 
BERRY, an individual, and DOES 1 
THROUGH 10, INCLUSNE, 

Cross-Defendants. 

Hearing Date: 
Hearing Time: 

Complaint Filed: 
Trial Date: 

July 14, 2017 
9:00 a.m. 

March 21, 2017 
Not Yet Set 
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LARRY GERACI'S DEMURRER TO CROSS-COMPLAINT BY DARRYL COTTON 

128



2 

3 

4 

5 

6 

7 

8 

9 

LO 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

I. 

II. 

UJ. 

IV. 

TABLE OF CONTENTS 

Page 

RELIEF REQUESTED AND SUMMARY OF THE ARGUMENTS .............. ..................... ....... 7 

RELEVANT FACTUAL ALLEGATIONS ................... .......................................... ..................... 9 

LEGAL ST AND ARD ON DEMURRER ............................................ ........... .... ... .. .................... 12 

LEGAL ARGUMENT ....................................... ................................... ...... ........................ ......... 12 

A. The First Cause of Action for Quiet Title Fails to State a Cause of Action 
Because the Allegation5 are Not Verified ............ ............................................................ 12 

B. The First Cause of Action for Quiet Title Fails to State a Cause of Action 
Because the Cross-Complaint Fails to Allege any Act by Cross-Defendant Geraci 
which Created an Adverse Claim Against Title .... .... ......... .. ... .. ..................... ................. 13 

C. The Second Cause of Action for Slander of Title Fails to State a Cause of Action 
Because the Complained of Conduct ls Privileged ...................................... ................ .. .. 14 

D. The Fifth Cause of Action for Breach of Contract Fails as a Matter of Law as It 
Does Not Plead Whether the Agreement is Written, Oral or Implied ............................. 15 

E. The Sixth Cause of Action for Breach of Oral Contract Fails as a Matter of Law 
as it Fails to Allege Actionable Breach; It Contradicts the Written Agreement; 
and It is Barred by the Statute of Frauds .......................................................................... I 6 

I. Cross-Complaint Fails to Allege Actionable Breach .. ......................................... 16 

2. An Agreement in Writing May Not be Modified By An Oral Agreement 
Unless the Oral Agreement is Executed by the Parties ....................... ................. 16 

3. The Alleged Oral Contract is Barred by the Statute of Frauds ........... ... .............. 17 

F. The Seventh Cause of Action for Breach of Implied Contract Fails as a Matter of 
Law Because There Cannot be an Implied Contract Which Contradicts a Wtitten 
Contract, Additionally, the Alleged Implied Contract Violates the Statute of 
Frauds .......... ...................................................... .............. ............................... ............ ...... 18 

1. The Alleged Implied Contract is Barred by the Statute of Frauds ......... ........... ... 18 

2. There Cannot be an Implied Contract Which Contradicts a W,itten 
Contract .................................. .. ....................................................... ....... ......... ..... 18 

2 

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF CROSS-DEFENDANT 
LARRY GERACI'S DEMURRER TO CROSS-COMPLAINT BY DARRYL COTTON 

129



--
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2 1 

22 

23 

24 

25 

26 

27 

28 

V. 

VI. 

TABLE OF CONTENTS (continued) 

G. The Eighth Cause of Action for Breach of the Implied Covenant of Good Faith 
and Fair Dealing Does Not State a Cause of Action Because lt is Merely 
Superfluous, And m Any Event It Cannot Support A Prayer For Punitive 

Page 

Damages ................... ... ...... ..................... .......................................................................... 19 

H. The Tenth Cause of Action for Conspiracy Does Not State a Cause of Action 
Because as a Matter of Law There is No Separate Cause of Action for 
Conspiracy ... ............................................ .. ................ ..... .............. ......... ...... .. ............. ..... 20 

I. The Eleventh Cause of Action for Injunctive Relief Does Not State a Cause of 
Action Because as a Matter of Law Injunctive Relief is a Remedy, Not a Basis 
for Imposition of Liability ..... ......... ..... .......... ...................... .................. ..................... ..... 20 

LEA VE TO AMEND .. .... .......... ............... ..................... ... ............ ............ .... .. .. .... ............. .......... 2 1 

CONCLUSION ............. ........................................ ................................................... ............... ..... 21 

3 

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF CROSS-DEFENDANT 
LARRY GERACl'S DEMURRER TO CROSS-COMPLAINT BY DARRYL COTTON 

130



TABLE OF AUTHORITIES 

2 Page 

3 Cases 

4 Adelman v. Associated ins. Co., 

5 
(2001) 90 Cal.App.4th 352 .................................... ..... ...................................... .................. ... .............. 12 

6 
Albertson v. Rabojf, 

(1956) 46 Cal.2d 375 ....... ... .................................... ............................................................................. 13 

7 
Alpha and Omega Development, LP v. Whillock Contracting, Inc., 

8 (2011) 200 Cal.App.4th 656 ............................................ .. ................ .............................................. 8, 14 

9 Blank v. Kirwan, 

10 (1985) 39 Cal.3d 311 ................................... .. ................................... .................... ........................ 12, 2 1 

11 Gareau & Co. v. Security Pacific Business Credit, Inc., 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

(1990) 222 Cal.App.3d 1371 .............................................................................................................. . 20 

Carney v. Simmonds, 
(1957) 49 Cal.2d 84 ... ........... ...... ................................................................................................... 12, 21 

Cates Const., inc. v. Talbot Partners, 
(1999)21 Cal.4th28 .. .. .............................................................................. ............. .......... ................... 20 

Central Valley General Hosp. v. Smith, 
(2009) 162 Cal.App.4th 50 l ........................................... .................................................................... 15 

County ofDel Norte v. City of Crescent City, 
(1999) 71 Cal.App.4th 965 ......... ........................... ..... ....................... .. ...... ............... .. .................. .. . 9, 20 

D. L. Godbey & Sons Const. Co. v. Deane et al., 
(1952) 39 Cal.2d 429 ..................... .......... ............ ....................................................... ......................... 17 

Gould v. Maryland Sound Industries, 
(I 995) 31 Cal.App.4th 1137 ................................................. ..... ............................... .................... . 12, 21 

Groves v. Peterson, 
(2002) 100 Cal.App.4th 659 .................................. .. ............................................................................ 12 

Haggard v. Kimberly Quality Care, Inc., 
25 ( 1995) 39 Cal.App.4th 508 ........................................................................................ .......................... 18 

26 
Hillman v. Hillman Land Co .. 

27 (1947) 81 Cal.App.2d l 74 ............................................................................................................. 12. 21 

28 

4 

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF CROSS-DEFENDANT 
LARRY GERACl 'S DEMURRER TO CROSS-COMPLAINT BY DARRYL COTTON 

131



2 

3 

4 

TABLE OF AUTHORITIES (continued) 

Page 
La Jolla Group II et al. v. Bruce, 

(2012) 21 1 Cal.App.4th 461 ............................................... ................................................................. 14 

Lance Camper Manufacturing Corp. v. Republic Indemnity Co., 
5 (1996) 44 Cal.App.4th 194 ........................ .......................................................................................... 18 

6 

7 

Moran v. Endres, 
(2006) 135 Cal.App.4th 952 ............................................................................................................ 9, 20 

8 Natkin v. California Unemployment Insurance Appeals Board, 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

(2013) 2 19 Cal.App.4th 997 ................................................................................................................ 12 

Oasis West Realty. LLC v. Goldman, 
(2011) 51 Cal.4th 811 .................................................................................................................... 15, 16 

Park I 00 Investment Group II, LLC v. Ryan, 
(2009) 180 Cal.App.4th 795 .......................................................................................................... ...... 13 

Racine v. Laramie, Ltd. v. Department of Parks & Recreation, 
(1992) 11 Cal.App.4th 1026 ................................................................................................................ 19 

Richman v. Hartley, 
(2014) 224 Cal.App.4th 1182 .............................................................................................................. 15 

Ross v. Creel Printing & Publishing Co., 
(2002) 100 Cal.App.4th 736 .......................................................................................................... .. .... 21 

Secrest v. Security National Mortgage Loan Trust, 
(2008) 167 Cal.App.4th 544 ............................. ......................................... ................................ 8, 17, 18 

Serrano v. Priest, 
(1971) 5 Cal.3d 584 .............................. ............................ ............. ................................... ................... 12 

Shell Oil Co. v. Richter, 
(1942) 52 Cal.App.2d 164 ............. ........................................... ...................... ................................. 9, 20 

Smiley v. Citibank, 
(1995) 11 Cal.4th 138 .......................................................... .......................................................... 12, 21 

Spangenberg v. Spangenberg, 
(1912) 19 Cal.App. 439 ..................................................................................................................... .. 15 

Stockton Mortgage, Inc. v. Tope, 
(2014) 233 Cal.App.4th 437 ........... ............................................................................................... 15, 16 

5 

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF CROSS-DEFENDANT 
LARRY GERACJ'S DEMURRER TO CROSS-COMPLAINT BY DARRYL COTTON 

132



TABLE OF AUTHORITIES (continued) 

2 Pap 

3 Statutes 

4 Civ.Code,§ 1624 .................. .. .................................................................................................. .. .. 8, 17, 18 

5 Civ. Code,§ 1624(a)(3) ............................................................................................................. 8, 9, 17, 18 

6 Civ. Code,§ 3294(a) ................................................................................................................................ 20 

7 

8 

9 

10 

11 

Civ. Code, § 1698 ......... .................... ............................................. ....... .................................................... 17 

Civ. Code,§ 47(b)(4) ............................................................................................................................... 13 

Code Civ. Proc., § 430.30 ............................... .................. ................................................................. 12, 21 

Code Civ. Proc., § 430.30(a) .......... .................................................. ............................ ............................ 12 

12 Code Civ. Proc.,§ 430.30(j) .................................................................................................................... 12 

)3 Code Civ. Proc.,§ 760.020 ....................................................... ......................... .................. .. ........... ... 7, 13 

14 Code Civ. Proc.,§ 761.020 ...................................................................................................................... 12 

15 

16 Other Authorities 

17 CACI 325 ................ ... ................. ................ ........ ..................................................................................... 20 

18 Cal. Rules of Court, rule 3.1320(g) ................ .......... ....... ................ ......................................................... 22 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

6 

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF CROSS-DEFENDANT 
LARRY GERACl'S DEMURRER TO CROSS-COMPLAINT BY DARRYL COTTON 

133



Plaintiff and Cross-Defendant, LARRY GERACI (hereinafter "Geraci"), respectfully submits 

2 these points and authorities in support of his Demun-er to the Cross-Complaint by DARRYL COTTON 

3 (hereafter "Cotton" or "Cross-Complainant''). 

4 I. RELIEF REQUESTED AND SUMMARY OF THE ARGUMENTS 

5 The Cross-Complaint by Cotton names Geraci as a Cross-Defendant. Cotton alleges eleven 

6 causes of action against Geraci: the First Cause of Action for Quiet Tit1e; the Second Cause of Action 

7 for Slander of Title; the Third Cause of Action for Fraud/Fraudulent Misrepresentation; the Fou1th 

8 Cause of Action for Fraud in the Inducement; the Fifth Cause of Action for Breach of Contract; the 

9 Sixth Cause of Action for Breach of Oral Contract; the Seventh Cause of Action for Breach of Implied 

10 Contract; the Eighth Cause of Action for Breach of the Implied Covenant of Good Faith and Fair 

l l Dealing; the Ninth Cause of Action for Trespass; the Tenth Cause of Action for Conspiracy; and the 

12 Eleventh Cause of Action for Declaratory and Injunctive Relief. 

13 Each of tbe eleven causes of action against Geraci arises out of, or relates to, a dispute 

14 concerning a contract for the purchase and sale of real property between Geraci and Cotton. Geraci 

15 demurs to the first, second, fifth, sixth, seventh, eighth, tenth, and eleventh causes of action asserted 

16 against him upon the following grounds: 

17 1. The first cause of action for quiet title does not state a cause of action against Geraci 

18 because an action to quiet title must be verified. (Code Civ. Proc., § 761.020.) The Cross-Complaint' s 

19 allegations comprising the first cause of action are not verified. 

20 2. The first cause of action for quiet title does not state a cause of action against Geraci 

21 because it fails to allege that he took actions which created a legally adverse interest in the subject 

22 property. The Cross-Complaint alleges that Geraci' s filing of his Complaint and the related Lis 

23 Pendens created the legally adverse interest. (Cross-Complaint ii 61) But such actions are absolutely 

24 privileged under Civil Code sections 47(b) and (b)(4). 

25 3. The second cause of action for slander of title does not state a cause of action because it 

26 is based on allegations of wrongful acts that are privileged as a matter of law. The elements of a 

27 slander of title cause of action are: (1) a publication; (2) which is without privilege or justification; 

28 (3) which is false; and (4) which causes direct and immediate pecuniary loss. (Alpha and Omega 
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1 Development, LP v. Whillock Contracting, Inc. (2011) 200 Cal.App.4th 656, 664.) The wrongful acts 

2 alleged in support of this claim are the fi ling of the underlying Complaint and the attendant fi ling and 

3 recording of a Lis Pendens; however, the filing of a Complaint and the filing and recording of a Lis 

4 Pendens are each absolutely privileged pursuant to Civil Code section 4 7, subdivision (b) and 

5 subdivision (b)(4) respectively. 

6 4. The fifth cause of action for breach of contract does not state a cause of action because 

7 Cross-Complainant has failed to allege conduct which would be an actual breach. As the "breach," 

8 Cross-Complainant merely alleges Geraci asserts the written November 2nd Agreement (a copy of 

9 which is attached to the Complaint) is the final agreement between the parties for the purchase and sale 

10 of the real property. (Cross-Complaint ~ 98) However, Geraci' s assertion that the written 

11 November 2nd Agreement is the final agreement between the parties for the purchase and sale of the 

12 subject real property cannot by itself be a breach of the differing agreement alleged by Cross-

13 Complainant. 

14 5. The sixth cause of action for breach of oral contract does not state a cause of action 

15 because: a) Cross-Complainant has failed to allege conduct which would be an actual breach; b) there 

16 cannot be an oral contract which contradicts a written contract; and c) the alleged oral contract for the 

17 purchase and sale of the subject real property violates the Statute of Frauds. A contract coming within 

18 the statute of frauds is invalid unless it is memorialized by a writing subscribed by the party to be 

19 charged or by the party' s agent. (Civ. Code,§ 1624; Secrest v. Security National Mortgage Loan Trust, 

20 (2008) 167 Cal.App.4th 544) An agreement for the sale of real prope11y or an interest in real property 

21 comes within the statute of frauds. (Civ. Code,§ 1624(a)(3).) 

22 6. The seventh cause of action for breach of the implied contract does not state a cause of 

23 action because Cross-Complainant has fai led to allege conduct which would be an actual breach; there 

24 cannot be an implied contract which contradicts a wtitten contract; and the alleged implied contract for 

25 the pmchase and sale of the subject real property violates the Statute of Frauds. A contract coming 

26 within the statute of frauds is invalid unless it is memorialized by a writing subscribed by the party to 

27 be charged or by the party' s agent. (Civ. Code, § 1624; Secrest, supra, 167 Cal.App.4th 544) An 

28 agreement for the sale of real property or an interest in real property comes within the statute of frauds. 
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(Civ. Code, § l 624(a)(3).) 

2 7. The eighth cause of action for breach of the implied covenant of good faith and fair 

3 dealing does not state a cause of action because it must be based on a contract. This claim appears to 

4 be based on Cross-Complainant' s alleged oral and/or implied-in-fact contract claims which in-and-of-

5 themselves are invalid for reasons stated herein, and therefore, cannot support the covenant claim. 

6 Additionally, if the covenant claim alleges nothing more than a breach of contract it is merely 

7 superfluous and may be disregarded. Additionally, this cause of action does not support an award of 

8 pW1itive damages as claimed in 1 118 of the Cross-Complaint. 

9 8. The tenth cause of action for civil conspiracy fails to state a cause of action because 

10 there is no such cause of action in California. (Moran v. Endres (2006) 135 Cal.App.4th 952, 954.) 

11 Rather, conspiracy is '''a legal doctrine that imposes liability on persons who, although not actually 

12 committing a tort themselves, share ,vith the immediate tortfeasors a common plan or design in its 

13 preparation.' ... ' A conspiracy cannot be alleged as a t01t separate from the underlying wrong it is 

14 organized to achieve.' (Citation.)" (Id. at 954-955.) 

15 9. The eleventh cause of action for an injunction fails to state a cause of action because 

16 there is no such cause of action in California. "Injunctive relief is a remedy and not, in itself, a cause of 

17 action, and a cause of action must exist before injunctive relief may be granted. (Citation.)" (Shell Oil 

18 Co. v. Richter (1942) 52 Cal.App.2d 164, 168; see also County of Del Norte v. City of Crescent City 

19 (1999) 71 Cal.App.4th 965, 973 (a permanent injunction is attendant to an underlying cause of action).) 

20 u. 
21 

RELEVANT FACTUAL ALLEGATIONS 

The factual allegations supporting Cotton's Sixth Cause of action for Breach of Oral Contract 

22 

23 

24 

25 

26 

27 

28 

are found in the Cross-Complaint as follows: 

13. On November 2, 2016, after months of negotiations, Geraci and Cotton met at Geraci 's 
office to negotiate the unsettled terms and finalize their agreement for the sale of the Property. The 
parties agreed to over thirty different terms for the sale of the Property and their intention was to reduce 
those terms to a writing. 

14. The consideration for the purchase of the Property consisted of monetary and non-
monetary components. Under the terms of the agreement reached, Geraci agreed to provide Cotton, 
among other things, the following consideration for the property: 

(a) The sum of $800,000; 

9 

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF CROSS-DEFENDANT 
LARRY GERACI'S DEMURRER TO CROSS-COMPLAINT BY DARRYL COTTON 

136



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

(b) a I 0% equity stake in the MMCC upon the Citi s approval of the CUP at the 
Property (the "Business); and 

(c) On a monthly bases, 10% of the profits of the Business for the preceding month 
or $ 10,000, whichever was greater. 

15. A condition precedent to closing the sale of the Property was the City' s approval of the 
CUP application. 

16. Further, Geraci would pay Cotton a non-refundable deposit in the amount of $50,000 
(the "Non-Refundable Deposit"). Geraci was then to submit a CUP application to the City. If the City 
granted the application, the sale and transfer of title to the Property to Geraci would be consummated 
upon Geraci ' s payment of the $750,000 balance. However, if the city rejected the CUP application, the 
sale and transfer of the Property would not proceed and Cotton would be entitled to retain the $50,000 
Non-Refundable Deposit. 

17. The transaction was to be effectuated via two agreements: (i) a Real Estate Purchase 
Agreement and (ii) a Side Agreement. The Real Estate Purchase Agreement was to specify the 
payment of $400,000 from Geraci to Cotton for the purchase oftbe Property. 

18. The Side Agreement was to include the additional, remaining $400,000 payment 
obligation (such that, in aggregate, the monetary components of the Real Estate Purchase Agreement 
and the Side Agreement totaled $800,000). The Side Agreement was also to include various other 
material terms, including, without limitation, the l 0% equity stake and monthly profit sharing (i.e., 
10% of profits or a minimum monthly payment of $10,000). 

19. After the parties finalized consideration for the Property, Geraci requested of Cotton that 
the he be given time to put together the $50,000 Non-Refundable Deposit. Geraci alleged that he 
needed time as he had limited cash and he would require the cash he did have to immediately fund the 
costly preparation of the CUP application and lobbying efforts needed to resolve the Critical Zoning 
Issue. 

20. Geraci offered to provide Cotton on that day $10,000 as a show of "good-taith" towards 
the $50,000 Non-Refundable Deposit even though the parties did not have a final legal agreement for 
the sale of the Property. Cotton raised his concern, that he would not receive the balance of the Non­
Refundable Deposit if the City Denied the CUP application. Geraci promised to pay the balance oftbe 
Non-Refundable Deposit prior to submission of the CUP application with the City and stressed the 
need to immediately resolve the Critical Zoning Issue. 

21. Cotton agreed and Geraci offered to incur the cost of having his attorney, Gina Austin, 
"quickly" drnft the Real Estate Purchase Agreement and the Side Agreement. 

22. At Geraci ' s request, the parties executed a three-sentence agreement that Geraci stated 
was for there to be a record of Cotton's receipt of the $10,000 ''good-faith" deposit (the "November 
2nd Agreement"). 

23. That same day at 3: 11 PM, Geraci emailed Cotton a scanned copy of tbe notarized 
November 2nd Agreement. 

24. Later that day at 6:55 PM, Cotton replied to Gereaci, noting: " I just noticed the 10% 
equity position in the dispensary was not language added into that document. I just want to make sure 
that we're not missing that language in any final agreement as it is a factored element in my decision to 
sell the property. I'll be fine if you would simply acknowledge that here in a reply." 

25. Approximately 2 hours later at 9: 13 PM, Geraci replied, stating "No no problem at all." 

10 
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26. Cotton, having received written confirmation from Geraci regarding the 10% equjty 
stake, continued to operate in good-faith under the assumption that Geraci 's attorney would draft the 
appropriate legal agreements reflecting the deal the parties reached. 

27. Thereafter, over the course of the next four months, Cotton contjnuously reached out to 
Geraci regarding the following three issues: 

application; 
(a) The progress of the C1itical Zoning Issue that precluded the submission of the CUP 

The balance of the non-Refundable Deposit; and 

7 Agreement. 

(b) 

(c) The status of the drafts of the Real Estate Purchase Agreement and the Side 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

35. On February 27,2017, Geraci emailed Cotton a draft Agreement of Pm-chase and Sale of 
Real Property for the Property (the "First Draft Real Estate Agreement" ). The First Draft Real Estate 
Agreement completely failed to reflect the agreement that Geraci and Cotton had reach on November 2, 
2016. Cotton called Geraci who said it was a miscommunication between him and his attorney Gina 
Austin and he promised to have her revise the First Draft Real Estate Agreement. 

36. On March 2, 2017, Geraci emailed Cotton a draft Side Agreement (the "First Draft Side 
Agreement"). 

37. On March 3, 2017, having reviewed the First Draft Side Agreement, Cotton emailed 
Geraci stating: " I see no reference is made to the 10% equity position [and] para 3. 11 looks to avoid 
our agreement completely." Paragraph 3.11 of the First Draft Side Agreement states that the parties 
have no joint venture or partnership agreement of any kind, in complete contradiction of the deal 
reached between the parties. 

40. On March 7, 2017, Geraci emailed Cotton a revised draft of the Side A8reement (the 
"Second Draft Side Agreement"). The cover email contained the following language: ' ... the 1 Ok a 
month might be difficult to hit until the sixth month .. . can we do 5k, and on the seventh month start 
1 Ok?" 

96. The agreement reached on November 2nd, 2016 is a valid and bincling agreement 
between Cotton and Geraci and the November 2nd Agreement was meant to be the written instrument 
that solely memorialized the partial receipt of the Non-Refundable Deposit and was not representative 
of the entirety of the agreement. 

97. Cotton upheld his end of the bargain, by, among other things, not selling his Property 
and helping with the preparation of the CUP application. 

98. Geraci breached the conh·act by, among other reasons, alleging the November 2n<l 
Agreement is the final agreement between the parties for the purchase of the Property. 

102. The agreement reached on November 2nd, 2016 is a valid and binding oral agreement 
between Cotto• and Geraci. 

103. Geraci has breached the agreement by, and among other actions described herein, 
alleging the written November 2nd Agreement is the final and entire agreement for the property. 

104. Cotton performed his obligations as agreed on November 2nd, 2016; among other 
things, be did not sell his property and, as a consequence of Geraci ' s breach of the agreement, is 
excused from having done so, but, Geraci, is still liable for the remainder of the balance due on the 
Non-Refundable Deposit. 

1 I 
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2 

105. Cotton has suffered and con6nues to suffer damages because of Geraci' s actions that 
constitute a breach of oral contract in an amount to be dete1mined at trial, but which is no less than 
$2,000,000. 

3 III. LEGAL ST AND ARD ON DEMURRER 

4 When a complaint, or any cause of action in a complaint, fails to state facts sufficient to 

5 constitute a cause of action, the court may grant a demurrer. (Code Civ. Proc., § 430.30.) The court 

6 considers the allegations on the face of the compJajot and any matter of which it must or may take 

7 judicial notice under the Code of Civil Procedure section 430.30(a). ( Groves v. Peterson (2002) 100 

8 Cal.App.4th 659; Code Civ. Proc., § 430.30(a).) In reviewing the sufficiency of a complaint against a 

9 demurrer, the court treats the demurrer as admitting all material facts properly pleaded. (Blank v. 

10 Kirwan (1985) 39 Cal.3d 3 1 l, 318 (citing to Serrano v. Priest (1971) 5 Cal.3d 584,591); Adelman v. 

11 Associated Ins. Co. (2001) 90 Cal.App.4th 352, 359.) However, contentions, deductions, or 

12 conclusions of fact or law are insufficient to constitute a cause of action. (Id.) 

13 The court may grant a demwTer with or without leave to amend when it is obvious from the 

14 facts alleged that the plaintiff could not state a cause of action. (See Hillman v. Hillman Land Co. 

15 (1947) 81 Cal.App.2d 174, 18 1; see generally Carney v. Simmonds (1957) 49 Cal.2d 84, 97; see 

16 Smiley v. Citibank (1995) 11 Cal.4th 138, 164; Code Civ. Proc.,§ 430.300).) The party seeking leave 

17 to amend their pleading bears the burden of establishing that there is a reasonable possibility that the 

18 defect can be cured by amendment. (See Blank v. Kirwan, supra, 39 Cal.3d at 3 18; Gould v. Ma1yland 

19 Sound Industries (1995) 31 Cal.App.4th 1137, 1153.) 

20 IV. LEGAL ARGUMENT 

21 

22 

A. The First Cause of Action for Quiet Title Fails to State a Cause of Action Because 
the Allegations are Not Verified 

23 Quiet title actions must be verified. (Code Civ. Proc., § 761.020 (stating in part: ''The 

24 complaint shall be verified .... ").) The Cross-Complaint is not verified. As Cross-Complainant has 

25 not filed a verification under penaJty of perjury of the allegations in the first cause of action for quiet 

26 title, that claim is subject to demurrer. This defect is usually curable by amendment. (See Natkin v. 

27 California Unemployment Insurance Appeals Board(2013) 219 Cal.App.4th 997.) 

28 Ill 
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B. The First Cause of Action for Quiet Title Fails to State a Cause of Action Because 
the Cross-Complaint Fails to Allege any Act by Cross-Defendant Geraci which 
Created an Adverse Claim Against Title 

3 The basic procedures, parties, and pleading requirements for quiet title actions are found in 

4 Code of Civil Procedure sections 760.0 l O to 764.080. The purpose of a quiet title action is to establish 

5 title against adverse claims to real property or any interest in the property. (Code Civ. Proc., 

6 § 760.020.) In other words, a quiet title action under Code of Civil Procedw-e section 760.0 IO is used 

7 to remove any adverse claim against title to real property. It is brought against persons having adverse 

8 claims to plaintiffs title, including all persons unknown, claiming any legaJ or equitable tight, title, 

9 estate, lien, easement, or interest in the property described in the complaint adverse to plaintiff's title, 

10 claims or rights, or any cloud on plaintiffs title, claims or rights thereto. 

11 The first cause of action for quiet title does not state a cause of action against Geraci because it 

12 fails to aJiege that be took actions which created a legally adverse interest in the subject property. The 

13 Cross-Complaint alleges that Geraci' s filing of his Complaint and the related Lis Pendens created the 

14 legally adverse interest. (Cross-Complaint ~161.) But such actions are absolutely privileged under 

15 Civil Code section 47, subdivisions (b) and (b)(4). 

16 Geraci's filing the Complaint and Lis Pendens are absolutely privileged pursuant to Civil Code 

17 section 47(b), the so-called litigation privilege. As the California Supreme Court noted in Albertson v. 

18 Raboff, ( 1956) 46 Cal.2d 3 75, " It is our opinion that the privilege applies to any publication, such as the 

19 recordation of a notice of lis pendens, that is required, e. g., Code Civ. Proc. § 749, or permitted, e. g., 

20 Code Civ. Proc. § 409, by law in the course of a judicial proceeding to achieve the objects of the 

21 litigation, even though the publication is made outside the courtroom and no function of the court or its 

22 officers is involved." 

23 The holding in Albertson has been limited or "partially abrogated" by a 1992 amendment to 

24 Civil Code section 47. (Park JOO Investment Group fl, LLC v. Ryan (2009) 180 Cal.App.4th 795, 813, 

25 fu. 5.) That amendment added the provision currently set forth at Civil Code section 47(b)(4), wh ich 

26 states: "A recorded lis pendens is not a privileged publication unless it identifies an action previously 

27 filed with a court of competent jurisdiction which affects the title or right of possession of real property, 

28 as authorized or required by law." Thus, "the litigation privilege ... applies t( the lis pendens 

13 
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(1) identifies an action ' previously filed' in a cowt of competent jurisdiction that (2) affects title or 

2 right to possession of real property." (Citations.) (La Jolla Group II et ul. v. Bruce, (2012) 211 

3 Cal.App.4th 461, 473.) 

4 Nevertheless, here, the Lis Pendens does provide a legal description identifying the real 

5 property and expressly identifying Geraci' s previously filed Complaint by case number and by cause of 

6 action. The Complaint asserts clajms for breach of contract, breach of the implied covenant of good 

7 faith and fair dealing, specific perfonnance, and declaratory relief, which claims all arise under and 

8 relate to a written purchase and sale agreement between Geraci and Cotton conceming the subject 

9 property, a copy of which is attached to the Complaint. On its face the Complaint is clearly an action 

l O that affects title and/or possession to the real property in question. Thus, the statutory conditions for 

11 application of the privilege to a recorded lis pendens, as set forth in Civil Code section 47(b )( 4), have 

12 been satisfied in this case. It follows that the privilege of Civil Code section 47(b) applies to the 

13 subject Lis Pendens, thereby precluding liability for slander of title based on the filing of the Complaint 

14 and/or the filing and recording of the Lis Pendens. 

15 The demurrer to the first cause of action for quiet title must be sustained without leave to amend 

16 as it is based exclusively on conduct which is absolutely privileged. This fatal defect cannot be cured 

17 by an amended pleading. 

18 

19 

C. The Second Cause of Action for Slander of Title Fails to State a Cause of Action 
Because the Complained of Conduct Is Privileged 

20 The elements of a. cause of action for slander of title are: (1) a publication; (2) which is without 

21 privilege or justification; (3) which is fa lse; and (4) which causes direct and immediate pecuniary loss, 

22 (Alpha and Omega Development, LP v. Whillock Contracting, Inc., supra, 200 Cal.App.4th at 664.) 

23 This cause of action fails for the same reasons the quiet title action fails (see Section B above) 

24 because it is based on allegations of v.TOngful acts that are absolutely privileged as a matter of law or 

25 do not disparage title as a matter of law. Inasmuch as these deficiencies cannot be cured the demurrer 

26 to this cause of action should be sustained without leave to amend. 

27 / / / 

28 /// 
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D. The Fifth Cause of Action for Breach of Contract Fails as a Matter of Law as It 
Does Not Plead Whether the Agreement is Written, Oral or Implied 

To state a claim for breach of an oral or written contract, a plaintiff m ust allege ( l) the extSience 

of a contract, (2) its own performance or a valid excuse for not performing, (3) the defendant's breach, 

and (4) resulting damage. (Oasis West Realty, LLC v. Goldman, (2011 ) 51 Cal.4th 811, 821 (listing 

elements); Stockton Mortgage, Inc. v. Tope, (2014) 233 Cal.App.4th 437, 453 ("The elements of a 

breach of oral contract claim are the same as those for breach of written contract.").) ··ro prevail on a 

cause of action for breach of contract, the plaintiff must prove ( l) the contract, (2) plaintiff's 

performance of the contract or excuse for nonperformance, (3) defendant's breach, and (4) resulting 

damage to the plaintiff" (Richman v. Hartley, (20 14) 224 Cal.App.4th l 182, 1186.) 

The pertinent allegations regarding this breach of contract cause of action are found in the 

Cross-Complaint as follows: 

96. The agreement reached on November 2nd, 2016 is a valid and binding agreement 
between Cotton and Geraci and the November 2nd Agreement was meant to be the written instrument 
that solely memorialized the partial receipt of the Non-Refundable Deposit and was not representative 
of the entirety of the agreement. 

97. Cotton upheld his end of the bargain, by, among other things, not selling his Property 
and helping with the preparation of the CUP application. 

98. Geraci breached the contract by, among other reasons, alleging the November 2nd 
Agreement is the final agreement between the parties for the purchase of the Property. 

It is basic contract law that a breach of contract occurs when a party to a contract deliberately 

refuses to do that which he or she bas agreed and is required to under the contract. (Spangenberg v. 

Spangenberg, ( 1912) 19 Cal.App. 439.) A contract may be breached by "nonpetiormance," meaning 

an unjustified failw-e to perform a material contractual obligation when performance is due, it may be 

breached by repudiation, or it may be breached by a combination of the two. (Central Valley General 

Hosp. v. Smith. (2009) 162 Cal.App.4th 501.) 

Cross-Complainant has alleged that Geraci breached the contract by merely asserting that the 

written November 2nd Agreement is the final agreement between the parties for the purchase and sale 

of the subject real property. (Cross-Complaint 198.) Geraci's assertion that the agreement governing 

the pw-chase and sale transaction is different than the agreement alleged by Cross-Complainant is not a 
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breach of that different agreement. 1n other words, Geraci claiming that the written November 2nd 

Agreement is the operative agreement does not breach any alleged obligations under the differing 

agreement alleged by Cross-Complainant. Cross-Complainant is- required to plead facts which, if true, 

would constitute a breach of Geraci ' s obligations under the agreement alleged by Cross-Complainant. 

E. The Sixth Cause of Action for Breach of Oral Contract Fails as a Matter of Law as 
it Fails to Allege Actionable Breach; lt Contradicts the Written Agreement; and It 
is Barred by the Statute of F.-auds 

To state a claim for breach of an oral or written contract, a plaintiff must allege (I) the existence 

of contract, (2) its own performance or a valid excuse for not performing, (3) the defendant' s breach, 

and (4) resulting damage. (Oasis West Realty, LLC v. Goldman, supra, 51 Cal.4th at 821 (listing 

elements); Stockton Mortgage, Inc. v. Tope, supra, 233 Cal.App. 4th at 453 ("The elements of a breach 

of oral contract claim are the same as those for breach of written contract.").) 

1. Cross-Complaint Fails to Allege Actionable Breach 

The pertinent allegations with regard to the cause of action for breach of oral contract are as 

follows: 

103. Geraci has breached the agreement by, among other actions described herein, alleging 
the written November 2nd Agreement is the final and entire Agreement. 

Again, as with the Fifth Cause of Action for Breach of Contract, the Sixth Cause of Action for 

Breach of Oral Contract suffers from the same infinnity, i.e., it does not allege that Geraci breached any 

promise made in the oral contract but merely alleges that Geraci asserts the written November 2nd 

Agreement is the operative contract. Asserting a different contract is the operative agreement does not 

breach any of Geraci's obligations under Cross-Complainant's alleged oral contract. 

2. An Agreement in Writing May Not be Modified By An Oral Agreement 
Unless the Oral Agreement is Executed by the Parties 

Cross-Complainant acknowledges the parties entered into a written agreement, i.e., "At Geraci's 

request, the parties executed a three-sentence agreement. .. " (Complaint ,i 22); "The agreement reached 

on November 2nd, 2016 is a val id and binding Agreement was meant to be the written instrument that 

solely memorialized the partial receipt of the Non-Refundable Deposit and was not representative of 

the entirety of the agreement: ' (Cross-Complaint ,i 96.) 

16 

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF CROSS-DEFENDANT 
LARRY GERACJ'S DEMURRER TO CROSS-COMPLAINT BY DARRYL COTTON 

143



2 

3 

4 

5 

6 

7 

8 

9 

Civil Code section 1698 provides: 

(a) 

(b) 

(c) 

(d) 

A contract in writing may be modified by a contract in wiitiog. 

A contract in writing may be modified by an oral agreement to the extent that the 
oral agreement is executed by the parties. 

Unless the contract otherwise expressly provides, a contract in wiiting may be 
modified by an oral agreement supported by new consideration. The statute of 
Frauds (Section 1624) is required to be satisfied if the contract is within its 
provisions. 

Nothing in this section precludes in an appropriate case the application of the 
rules of law concerning estoppel novation and substitution of a new agreement, 
rescission of a written contract by an oral agreement, waiver of a provision of a 
written contract, or oral independent collateral contracts. 

10 Section 1698 has a dual operation. On one band it invalidates oral contracts of modification 

11 that are unexecuted, and on the other hand, it validates executed agreements that might otherwise fail 

12 for lack of consideration. (D. L. Godbey & Sons Const. Co. v. Deane et al., (1952) 39 Cal.2d 429.) 

13 Here, Cross-Complainant is barred by Civil Code section 1698 from alleging a modification of 

14 the written contract because there is no modification in writing and no oral agreement has been 

15 executed by the parties. 

16 3. The Alleged Oral Contract is Barred by the Statute of Frauds 

17 The Statute of Frauds requires that contracts for the sale of real property must be in writing 

l 8 containing the signatures of both parties as well as details regarding the exact terms of the agreement to 

19 which both parties may be held in a dispute. (See Civ. Code, § 1624.) A contract coming within the 

20 statute of frauds is invalid unless it is memorialized by a writing subscribed by the party to be charged 

21 or by the party's agent. (Id.; Secrest, supra, 167 Cal.App.4th 544) An agreement for the sale of real 

22 property or an interest in real property comes within the statute of frauds. (Civ. Code, § l 624(a)(3).) 

23 The only wiitten contract between the parties is the written November 2nd Agreement executed 

24 by both Cotton and Geraci and which is the subject of, and attached to, the underlying Complaint in this 

25 case, and for which Cotton does not allege breach of contract. The oral contract alleged by Cross-

26 Complaint for the purchase and sale of the subject real property is not in writing and thus violates the 

27 Statute of Frauds and is therefore invalid. 

28 Ill 

17 

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF CROSS-DEFENDANT 
LARRY GERACl'S DEMURRER TO CROSS-COMPLAJNT BY DARRYL COTTON 

144



2 

3 

F. The Seventh Cause of Action for Breach of Implied Contract Fails as a Matter of 
Law Because There Cannot be an Implied Contract Which Contradicts a Written 
Contract, Additionally, the Alleged Implied Contract Violates the Statute of Frauds 

1. The Alleged Implied Contract is Barred by the Statute of Frauds 

4 The Statute of Frauds requires contracts for the sale of real property to be in writing and contain 

5 the signatures of both parties as well as details regarding the exact te1ms of the agreement to which 

6 both parties may be held in a dispute. (See Civ. Code, § 1624.) A contract coming within the statute of 

7 frauds is invalid unless it is memorialized by a writing subscribed by the party to be charged or by the 

8 party' s agent. (Id.; Secrest, supra. 167 Cal.App.4th 544) An agreement for the sale of real property or 

9 an interest in real property comes within the statute of frauds. (Civ. Code,§ 1624(a)(3).) 

10 The contract itself need not be in writing, but there must be some note in writing signed by the 

11 party to be charged, in order for the agreement to be valid. If such does not exist, the contract is 

12 invalid. The only written contract between the parties is the written November 2nd Agreement 

13 executed by both Cotton and Geraci and which is the subject of and attached to underlying Complaint 

14 in this case, and for which Cotton does not allege breach of contract. The implied contract alleged by 

15 Cross-Complainant for the purchase and sale of the subject real property is not in writing and thus 

16 violates the Starute of Frauds and is, therefore, invalid. 

17 

18 

2. There Cannot be an Implied Contract Which Contradicts a Written 
Contract 

19 It is well-settled in California that there cannot be both an express (written or oral) contract and 

20 an implied contract that cover the same subject, but require different results. (Haggard v. Kimberly 

21 Quality Care, Inc., (1995) 39 Cal.App.4th 508, 521.) ·' [A]n action based on an implied-in-fact or 

22 quasi-contract cannot lie where there exists between the parties a valid express contract covering the 

23 same subject matter." (Lance Camper Manufacturing Col'p. v. Republic indemnity Co., (1996) 

24 44 Cal.App.4th 194, 203.) In other words, there can be no implied contract separate or different from 

25 the Contract. (Haggard, supra, 39 Cal.App.4th at 521; Lance Camper, supra, 44 Cal.App.4th at 203.) 

26 The written November 2nd Agreement between the parties states: 

27 Agreement between Larry Geraci or assignee and Dany1 Cotton: 

28 
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Darryl Cotton has agreed to sell the property located at 6176 Federal Blvd, CA 
for a sum of $800,000.00 to Larry Geraci or assignee on the approval of a Matijuana 
Dispensary. (CUP for a dispensary) 

Ten Thousand dollars (cash) has been given in good faith earnest money to be 
applied to the sales p1ice of $800,000.00 and to remain in effect until license is 
approved. DaITyl Cotton has agreed to not enter into any other contacts [sic] on this 
property. 

Cotton alleges that the Agreement actually should have contained a 10% equity stake and a non­

refundable $50,000 deposit. (Cross-Complaint ,r,r 14b and 16) These allegedly implied provisions are 

directly contrary to the written agreement which ( 1) makes no reference to a 10% equity share 

whatsoever and (2) requires a $ 10,000 deposit instead of the alleged $50,000 deposit. 

As the alleged implied-in-fact contract contradicts the written November 2nd Agreement, the 

demurrer to this cause of action should be sustained without leave to amend. 

G. The Eighth Cause of Action for Breach of the lmplied Covenant of Good Faith and 
Fair Dealing Does Not State a Cause of Action Because It is Merely Superfluous, 
And In Any Event It Cannot Support A Prayer For Punitive Damages 

''The implied covenant of good faith and fair dealing rests upon the existence of some specific 

contractual obligation. 'The covenant of good faith is read into contracts in order to protect the express 

covenants or promises of the contract, not to protect some general public policy interest not direct tied 

to the contract's purpose.' ... 'In essence, the covenant is implied as a supplement to the express 

contractual covenants, to prevent a contracting party from engaging in conduct which (while not 

technically transgressing the express covenants) frustrates the other party's tights to the benefits of the 

contract."' (Racine v. Laramie, Ltd. v.Departmentof Parks & Recreation (1992) 11 Cal.App.4th 1026; 

1031-1032.) 

It is self-evident that there must be a contract in order to have a breach of the covenant of good 

faith and fair dealing implied in that contract. Indeed, it is the first element of the cause of action. (See 

CACI 325.) Here, there is a written agreement (the wiitten November 2nd Agreement); however, it 

does not appear that Cotton is claiming a breach of the covenant of good faith and fair dealing as to that 

contract but instead is claiming breach of the implied covenant of good faith and fair dealing in the oral 

and/or implied-in-fact contracts that he has alleged. For the reasons stated above, those contracts are 

invalid. It follows then that this cause of action too, is invalid. 

Moreover, if a claim for the breach of the implied covenant of good faith and fair dealing does 
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nothing more than allege a mere contract breach and, relying on the same alleged acts, simply seeks the 

2 same damages or other relief already claimed in a contract cause of action, it may be disregarded as 

3 superfluous because no additional claim is actually stated. ( Gareau & Co. v. Security Pacific Business 

4 Credit, Inc. , (1990) 222 Cal.App.3d 1371, 1395.) 

5 In any event, Cross-Complainant's allegation in ir 118 that he is entitled to "exemplary and/or 

6 punitive damages" for breach of the covenant of good faith and fair dealing is impermissible. The 

7 California punitive damages statute provides that the plaintiff may only recover punitive damages "[i]n 

8 an action for the breach of an obligation not arising from contract." (Civ. Code, § 3294(a).) Thus, a 

9 breach of contract action will not support a punitive damage award no matter bow egregious the 

10 defendant's conduct. (Cates Const., Inc. v. Talbot Partners, (1999) 2 1 Cal.4th 28, 61) (punitive 

11 damages may not be awarded for breach of contract even where the defendants ' conduct was "willful, 

12 fraudulent, or malicious"). Further, compensation for a breach of the implied covenant of good faith 

13 and fair dealing is limited to contract tather than tort remedies and may not include punitive damages. 

14 (Id. at 43-44.) 

15 

16 

H. The Tenth Cause of Action for Conspiracy Docs Not State a Cause of Action 
Because as a Matter of Law There is No Separate Cause of Action for Conspiracy. 

17 The Tenth Cause of Action for civil conspiracy fails as a matter of law because there is no such 

18 cause of action. (Moran v. Endres. supra, 135 Cal.App.4th at 954.) Rather, conspiracy is " ' a legal 

19 doctrine that imposes liability on persons who, although not actually committing a tort themselves, 

20 share with the immediate tortfeasors a common plan or design in its preparation. ' . . . 'A conspiracy 

21 cannot be alleged as a tort separate from the underlying wrong it is organized to achieve. ' (Citation.)'' 

22 (Id. at 954-955.) Inasmuch as civil conspiracy is not a separate cause of action, Geraci ' s demun-er to 

23 this "cause of action" should be sustained without leave to amend. 

24 

25 

I. The Eleventh Cause of Action for Injunctive Relief Does Not State a Cause of 
Action Because as a Matter of Law Injunctive Relief is a Remedy, Not a Basis for 
Imposition of Liability. 

26 A cause of action for an injunction is not cognizable as a matter of law. "lnj lmctive relief is a 

27 remedy and not, in itself, a cause of action, and a cause of action must exist before injunctive relief may 

28 be granted. (Citation.)" (Shell Oil Co. v. Richter, supra, 52 Cal.App.2d at 168; see also County of Del 

20 
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Norte v. City of Crescent City, supra, 71 Cal.App.4th at 973 (a permanent injunction is attendant to an 

underlying cause of action).) Inasmuch as injunctive relief is not a separate cause of action, Berry's 

demurrer to this "cause of action" should be sustained without leave to amend. 

V. LEA VE TO AMEND 

The court may grant a demurrer with or without leave to amend, and the burden is on the party 

seeking leave to amend their pleading to establish that the pleading is capable of amendment. (See 

Hillman v. Hillman Land Co., supra, 81 Cal.App.2d at 181; see generally Carney v. Simmonds, supra, 

49 Cal.2d at 97; see Smiley v. Citibank, supra, 11 Cal.4th at 164; see Blank v. Kinvan, supra, 39 Cal.3d 

at 318; Gould v. Ma,yland Sound Industries, supra, 31 Cal.App.4th at L 153; Code Civ. Proc., § 430.30; 

Cal. Rules of Court, rule 3.1320(g).) A plaintiff does not meet its burden unless it advises the trial 

court of new information that would contribute to a meaningful amendment. (See e.g. Ross v. Creel 

Printing & Publishing Co. (2002) 100 Cal.App.4th 736, 749.) 

This Court should grant the motion without leave to amend as to each of the causes of action for 

conspiracy, injunctive relief, and slander of title as Cross-Complainant cannot amend to remedy the 

infirmities with these causes of action. As to the other causes of action, they should be sustained 

without leave to amend, unless Cross-Complainant makes an offer of proof that he can in good faith 

allege facts establishing the elements of each of the remaining claims. 

VI. CONCLUSION 

For the foregoing reasons and subject to a sufficient offer of proof, Geraci's demurrers to each 

of the causes of action should each be sustained without leave to amend. 

Dated: June 16, 2017 FERRIS &BRITTON, 
A Professional Corporation 

By\,i~1.~t1::t:1~~ 
Scott H. Toothacre 

Attorneys for Plaintiff and Cross-Defendant 
LARRY GERACl 
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Fax: (619) 232-93 16 
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Attorneys for Plaintiff and Cross-Defendant 
LARRY GERACI 

SUPERIOR COURT OF CALJFORNIA 

COUNTY OF SAN DIEGO, CENTRAL DIVISION 

10 LARRY GERACI, an individual, Case No. 37-20 I 7-000 l 0073-CU-BC-CTL 

11 

12 

13 

14 

15 

Plaintiff, 

v. 

DARRYL COTTON, an individual; and 
DOES 1 through 10, inclusive, 

Defendants. 

Judge: 
Dept.: 

Hon. Joel R. Wohlfeil 
C-73 

DECLARATION OF MICHAEL R. 
WEINSTEIN IN SUPPORT OF CROSS­
DEFENDANT LARRY GERACl'S 
DEMURRER TO CROSS-COMPLAINT 
BY DARRYL COTTON 

16 DARRYL COTTON, an individual, 
(IMAGED FILE] 

17 

18 

19 

20 

21 

22 

23 

24 

Cross-Complainant, 

V. 

LARRY GERACI, an individual, REBECCA 
BERRY, an individual, and DOES 1 
THROUGH 10, INCLUSIVE, 

Cross-Defendants. 

I, Michael R. Weinstein, declare: 

Hearing Date: July 14, 2017 
Hearing Time: 9:00 a.m. 

Complaint Filed: March 21, 2017 
Trial Date: Not Yet Set 

1. I am an adult individual residing in the County of San Diego, State of California, and l 

25 am the attorney in this action for Plaintiff and Cross-Defendant, LARRY GERACI. I have personal 

26 knowledge of the foregoing facts and if called as a witness could and would so testify. 

27 2. The purpose of this declaration is to satisfy the requirements of Code of Civil Procedure 

28 section 430.4l(a)(3). 
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3. On June 9, 2017, I emailed plaintiff, DARRYL COTTON, who is acting as his own 

2 attorney, advising hjm that Mr. Geraci has objections to the Cross-Complaint and intended to fi le a 

3 demun-er objecting to some, but not all, of the alleged causes of action asserted in the Cross-Complaint. 

4 I further advised him that section 430.41(a) requires me to meet and confer with hjm in person or by 

5 telephone for the purpose of determirung whether an agreement can be reached that would resolve 

6 Mr. Geraci's objections to be raised in the demurrer. To satisfy the requirements of 

7 section 430.4l(a)(l), I attached a draft Memorandum of Points and Authorities in support of the 

8 intended demurrer which set forth the grounds for demurrer and the supporting legal reasons. The draft 

9 Memorandum identified all of the specific causes of action that we believe are subject to demu1Ter and 

10 identified with legal support the basis of the deficiencies. I further advised him that under section 

I I 430.4I(a), as the party who filed the Cross-Complaint, he should provide me with his legal support for 

12 his position that rus Cross-Complaint was legally sufficient or, in the alternative, how it might be 

--.. 13 amended to cure any legal insufficiency. Finally, I advised hlrn that I was available the following week 

14 on most dates/times to meet and confer by telephone or in person to discuss the issues raised by 

15 Geraci's intended demurrer to the Cross-Complaint and asked that he let me know the date/time when 

16 he would be availab.le to do so. 

17 4. Mr. Cotton responded immediately (later that evening) and thereafter we exchanged 

18 emails attempting to set up a time for a meet and confer telephone call on Monday, June 12, 2017. 

19 However, on Saturday, June I 0, 2017, l received a further email from Mr. Cotton stating, "Atler 

20 reading your draft of the Memorandum of Points and Authorities I believe I will retain counsel going 

2 1 forward. I'll have my attorney contact you next week to discuss these points." On Sunday, June 11. 

22 2017, r emailed back Mr. Cotton thanking bim for letting me know and telling him I looked forward to 

23 speaking with this counsel. I have not yet been contacted by his counsel so have not been able to meet 

24 and confer regarding the demurrer. 

25 I declare under penalty of pc1jury under the laws of the State of California, that the foregoing is 

26 trne and correct of my personal knowledge. 

27 Dated: June 16, 2017 

28 MICHAEL R. WEINSTEIN 
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FERRIS & BRlTTON 
A Professional Corporation 

Michael R. Weinstein (SBN 106464) 
Scott H. Toothacre (SBN 146530) 

501 West Broadway, Suite 1450 
San Diego, California 92101 
Telephone: (619) 233-3131 
Fax: (619) 232-9316 
mweinstein_@ferrisbritton.com 
stoothacre@ferrisbritton.com 

Attorneys for Plaintiff and Cross-Defendant 
LARRY GERACI 

SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SAN DIEGO, CENTRAL DIVISION 

LARRY GERACI, an individual, 

Plaintiff, 

v. 

DARRYL COTTON, an individual; and 
DOES 1 through 10, inclusive, 

Defendants. 

DARRYL COTTON, an individual, 

Cross-Complainant, 

V. 

LARRY GERACI, an individual, REBECCA 
BERRY, an individual, and DOES 1 
THROUGH 10, INCLUSIVE, 

Cross-Defendants. 

Case No. 37-2017-00010073-CU-BC-CTL 
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I, Anna K. Lizano, declare that: I am over the age of 18 years and not a party to the case; I am 

employed in, or am a resident of, the County of San Diego, California; and my business address is: 

501 W. Broadway, Suite 1450, San Diego, California 92101. 

On, June 16, 2017, I served the following documents: 

1. CROSS-DEFENDANT LARRY GERACI'S NOTICE OF DEMURRER AND 
DEMURRER TO CROSS-COMPLAINT BY DARRYL COTTON; 

2. REQUEST FOR JUDICIAL NOTICE IN SUPPORT OF CROSS-DEFENDANT 
LARRY GERACl'S DEMURRER TO CROSS-COMPLAINT BY DARRYL 
COTTON; 

3. MEMORANDUM OF POINTS AND AUTHORITIES lN SUPPORT OF CROSS­
DEFENDANT LARRY GERACl'S DEMURRER TO CROSS-COMPLAINT BY 
DARRYL COTTON; and 

4. DECLARATION OF MICHAEL R. WEINSTEIN IN SUPPORT OF CROSS­
DEFENDANT LARRY GERACI'S DEMURRER TO CROSS-COMPLAINT BY 
DARRYL COTTON. 

(X] MAIL. I placed a true copy of each document in a separate envelope addressed to each addressee, 

respectively, and then sealed each envelope and, with postage thereon fully prepaid, I placed each for 

deposit in the United States Postal Service, this same day, at my business address shown above, 

following ordinary business practices: 

Darryl Cotton 
6176 Federal Boulevard 
San Diego, CA 92114 
Tel: (619) 954-4447 
Fax: (619) 229-9387 

Defendant and Cross-Complainant 
In Pro Per 

I declare under penalty of perjury under the laws of the State of California that the foregoing is 

true and correct. 

Dated: June 16, 2017 FERRIS & BRITTON, 
A Professional Corporation 
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DAVID S. DEMIAN, SBN 220£l2£l 

E• MA IL: d.d e ml ah'@f(blaw. c•ci m 

ADAM C .. W(T'f, SBN. 2·11so2 

.E-M.AIL: !!Wllt@Hblaw.com 

FINCH, THORNTON & BAIIU;>, LLP 
ATTORNEYS AT. LAW 

47.47 EXECUTIVE DRIVE -, S,.tJrrE 7.00 

S A.J\f DIEGO, CALIFORNIA 9212 I -3107 
···TELEPHONE: (858) 1F-3100 

F'AOSIMILE: (8p8) 737.-3101. 

Attorneys for Oe{en.da,nt and Cross.:complainartt IJarryl Cotton 

SUPERIOR COURT OF THE STA ..• TB OF CALIFO .. · RNIA . .. . 

FOR THE COUNTY OF SAN DIEGO 

CENTRAL DIVISION 

J 1 LARRY GERACI, an. individual, 'CASENb: 3-'7-2017""00010073-.CU-:SC-CTL 

12 Plaintiff, 

13 . v. 

·14 

15 

16 

17 

18 

19 . 

20 

21 

22 

23 

24 

25 

· 26 

27 

28 

I>ARRYL COTTON, @ inciividual; and 
DOES 1 through 10, inclusive, · 

Defendants. 

------~-------'-.;.._c_-_c,..--'--,-__ --.l 

DARRYL COTTON, ap individual, 

Cross-,Co111plainant, 

v. 

LARRY GER.A CI, an individual; 
REBECCA BERRY, an individual; and 
ROES 1 through 50, 

Cross-Defendants. 

FIRST AMENDED CROSS-COMPLAINT 

FlRST AMENDED C!lOSS-CQMPLAINT FOR: 

(1) 
(2} 

(3) 

(4) 
(5) 

(6) 

(7) 

BREACH OF CONTRACT; 
INTENTIONAL . 
MISREPRESENTATION; 
NEGLIGENT . 
.MiSREPRESENTATION· . . . . ... .. . .· . .. , 
FALSE PROMISJ:1; . 
INTENTIONAL INTERFERENCE 
WITH PltOSPECTIVE 
ECONOMIC RBLA'fIONS; 
pJEQLIGENT INTERFERENCE. 
WITH.J>R.OSPECTIVE . 
ECONOMIC RELATIONS; AND 
DECLARATORY RELIEF. 

[IMAGED FILE] 

Assigned to: . . . .·. · . 
Hon. Joel R,. Wohlfeil, Dept. C-73 

Complaint Filed: March 21, 2017 
Trial Date: Not Set 
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Defendant and cross;.,complaina11t Danyl Cotton ("Cotton") alleges as follows: 

I. Venue is proper .in this Court because the events described below took phice in 

thisjudicial qistrict and the real property at issue is located in this judicial district. 

2. Cotton is, and at all times mentioned was, an individualresiding within the 

County of San Di.ego, California. 

3. Cotton was at all· times 111aterial to this action the sole record owner of the 

commercial teal property located at. 6176 Federal Boulevard, San Diego, California 92114 

("Property';)whichis the subject of this disptite. 

4. . Cotton is,informed and;belfovesplaintiffandcross..,defendantLarry Geraci 

("Geraci''). iS, ancLat all thnes 111entioned was., an individual .residing within the Courify of San 

Diego, California, 

· 5.. Cotton is. informed and believes,cross.cdefendant Rebe:cca Be:rry f'Betr'i') is, 

and at all ti~es mentioned was. anJ:ndividual residing within the County of San Diego~ 

California. 

6. Cotton does .not know the true names and capacities ofthe ctoss'-defendants 

named as ROES 1 through 50 and therefore sues them, by fictitious names. Cotton is infonned 

and believes that ROES 1 through 50 are in some way responsible for the events .described in 

this First Amended Cross~Cornplaint('1FACC''). Cotton will seekleave to ainertdthis FACC 

when the true names and.capacities of these-tross..,defendants have been ascertained. 

7. At all ti111es mentioned, each cross;..defendant was an agent, principal, 

representative. employee, or partner ofthe other cross-defendants, .and acted within the course 

and scope of such agency, representation, employ111ent, and/or partnership, and with 

pe:nnission of the other cross-defendants. 

GENERAL ALLEGATIONS 

8. In or around August .2016, Geraci first contacted Cotton seeking to purchase .the 

Property. Geraci desired to buy the Property from Cotton because it meets certain 
. . 

requirements of the City of San Diego (''City") for obtaining a Conditional Use Pennit 

(''ClJP'') to operate a Medical Marijuana Consumer C?operafrve ("MMCC") at the Property. 

2 
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1 The Property is one ofavecy limited number ofproperties located in San Diego City Council 

2 ' District 4 thatpotentiaJly satisfy the CUP requirements for a MMCC. 

3 

4 

5 

6 

7 

8 

9 

10 

9. Over the eo:suing weeks and months, Geraci and Cotton negotiated extensively 

regarding the terms of a potential sale, ofthe•.Property. Dudng these negotiations, Geraci 

represented to Cotton, among other things, that: 

(a) Geraci was a trustworthy individllal becauseGeraciopera:ted ina 

fiduciary capacity fot many high net worth individuals and businesses as an enrolled agent for 

the IRS and the owner'-manager of Tax and Financial Center, Inc., an accounting and :lina11cial 

advisory busin.ess;. 

(p) Geraci, through his due diligence~ had uncovered a critical zoning issue 

U that would prevent the Property from being issued a CU'.P to operate a MMCC unless Geraci 

12 · lobbied with the City to have the zoning issue resolved first; 

13 (c) Geraci~ through bis personal and professional relationships, wasin a · 

14 uniqt1e position to lobby and influence. key City political figures to have the zoning issue 

15 favorably resolved and obtain approval ofthe CUP applicationonce submitted; and 

16 

17 

18 

(d) Geraci was qualified,to successfully operate• a MMCC because he owned 

and operated several other marijuana: dispensaries in.theSan Diego County area. 

10. Cotton, acting in good faith based upon Geraci' s representations during the sale 

19 negotiations, assisted Geraci with prelitninary due diligence in investigating the feasibility ofa 

· 20 CU'.P application at the Property while the parties negotiated the terms of a possible deal. 

21 However,, despite the parties' work on a CUP application:, Geraci represented to Cotton that a 

22 CUP application for the Property coµld not actually be submitted until after the zoning issue 

23 was resolved or the application would be summarily rejected by the City. 

24 11. On or around October· 31, 2016, Geraci asked. Cotton to execute. an Ownership 

25 Disclosure Statement, which is a required component of all CUP applications. Geraci told 

26 Cotton that he needed the signed document to show that Geraci had access to the Properly in 

27 connection with his lobbying efforts to resolve the zoning issue and his eventual preparation of 

28 a CUP applicatimt Geraci also requested that Cotton signthe Ownership Disclosure Statement 
FINCH, THORNTON & 

BAIRD, LLP 
4747: EX8Ct!live 

Drive O Suite 700 
San Diego, CA92121 

(858) 737-3.100 
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I 

1 as an indication of good.-faith while. the parties negotiated on the sale terms. At no. time did 

2 · Geraci indicate to>Cotton thatg CUP' application would be filed prior to the parties entering 

3 

4 

5 

6 

into•·g final written.agreement forthes.al.e of the Property. In.fact, Geraci repeatedly 

maintained to Cotton that the zoningissue needed to be resolved before a CUP application 

could even be submitted. 

The Ownership I)iscl_osure Statement that Geraci provided to Cotton to sign i.n 

7 October 2016 incorrectly indicated that Cotton had leased the Property to Berry, However; 

8 Cotton has 11.ever met Berry pernonally and never entered into. a lease or any other type of 

9 agreement with her. At the time> Geraci told Cottonthat Berry was a trusted employee· who 

lO · was very familiar with MMCC operations and who was involved with his other MMCC 

11 dispensaries•. Cotton's understanding was that Geraci was unableto.Jisthimselfonthe 

12. appljcaffon because: ofGeracFs other iegaJ issues btit that Berry was Geraci's agent and was 

13 working inc.oncertwith him and at.his dhection. Based upon Geraci's assurances that listing 

14 Berry as a. tenant on the. Ownership Disclosure Statementwas .necessary and proper, C.otto11 

15 e:,cecuted the Ownership Disclosure. Statement that Geraci provided to him. 

l6 13. On November 2, 2016, Geraci and Cotton met at Geraci's.office inan effort to 

17 negotiate the final terms of their deal for the sale of the Property; At that meeting, the parties 

18 reached an oral agreement on the material terms for the sale ·of the Property. The parties 

19 further agreed to cooperate in good faith to promptly reduce the agreed-upon terms to writing. 

14. Thematerialterm,softheagreementreached by the parties attheNovemher2, 20 

21 

22 

2016 meeting included, without limitation, the following key deal points: 

(a) Geraci agreed to pay the total sum of$800,000 in consideration for the 

23 purchase of the Property,. with a $50,000 non-refundable deposit payable to Cotton 

24 immediately upon the parties:' execution of final integrated written agreements and the 

25 remaining $750,000 payable to Cotton upon the City's approval ofa CUP application for the 

26 Property; 

27 / / / / / 

28 / / I I l 
FINCH, THORNTON & 
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(b) The parties agreed that the City's approval ofa CUP application to 

operate a MMCC atthe Property would be a condition precedent to closing ofthe sale (In other · 

words,. the sale ofthe Property would be completed and title transferred to Geracionly upon 

the Citts approval ofthe COP .application and Geraci' s payi:nent of the $75 0, OQO balance of 

the purchase price.to Cotton. If the City denied the CUP application, the parties agreed the 

sale• of the.Property would be automatically ·terminated and Cotton would ·be entitled to retain 

the entire $50;000 iion.,.refundable deposit); 

{c) Qeraci agreed to grru:it Cotton a tea percent (10%) equity stake in the 

MMCC that would operate•at the Property fdllowin~: the City's approval of the CUP 

application; artd 

(d) · lii addition, Geraci agreed that;. after the MMCC commenced operations 

at the Property, Geraci would pay Cotton ten percent (10%) of the MMCC's montlily profits 

an9 Geraci would gt1arant~e that such payments would amounttoat least $10,000 per month. 

15. At Geraci' s request,. the sale was to be documented intwo written agreements) a· 

real estate purchase agreement and a separate side· agreement, which together would 9ontafo ~11 

theagreed:..upon.terms.from the November 2, 2016me,eting. Atthatmeeting, Geraci also 

offered to have his attorney "quickly" draft the final integrated agreements arid ·Cotton agreed. 

16; Although the parties came to a .final agreement on the purchase price and 

deposita:mounts at their November 2, 2016 meeting, Geraci requested additional time to come 

up with the $'50,000 non:-refundable deposit.. Geraci claimed he needed extra time bec.ause he 

had limited cashflow and would require the cash he did have fo fund the: lobbying efforts 

needed to re.solve the zoning issue at the Property and to prepare the CUP application. 

17. Cotton was hesitant to grant Geraci more time to pay the non:-refi.mdable deposit 

24 

25 

but Geraci. offered to pay $10,000 towards the $50,000 totaJ deposit hrunediately as a show of 

''good-faith/' even though the parties had notreduced their final agreement to writing. Cotton. 

26 was understandably concerned that Geraci would file the CUP application before paying the 

27 balance ofthe non-refundable deposit and Cotton would never receive the remainder of the 

28 non-refundable deposit if the City denied the CUP application before Geraci paid the 
FINCH, THORNTON & 

BAIRD, LLP 
4747Execullve 
Drive• Suite 700 

San Diego, CA 92.121 
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21 

22 

remaining, $40,000 (thereby avoiding the parties' agreement that the $50,000 non-refundable 

deposit was intended to shiftto Geraci .some of the risk of the CUP application being denied). 

Despite his.reservations, Cotton agreed to Geraci' s tequest and accepted the· lesser $10~000 

initial deposit arnoµrtt based upon Geraci 's express promise to pay the $40;000 balanc.e ofthe 

no11.;refundable deposit no later than prior to submission ofthe CUP application. 

18. At the November2, 2016 meeting~ the patties executed a three-sentence 

document related to their agreement at Ge:ra¢i's request, which read as follows: 

. r:>arryl .. Cotton has . agreed to sell the property focated at 6176 
Federal Blvd, CA for a s'Upl of $~00~000.QO to Larry Geraci or 
assignee on the approval of a Marijuana Dispensary. (CUP for a 
dispensary) 

Ten Thousand doll~s. (cash} has· been given in good faith earnest 
money to. b(:} applied. t() the. sales price of $800;000!00 and to 
remain in effect until license is approved; . Darryl CottQn has 
agreed not to enter into any other contacts on this property. 

Geraci Msured Cotton tfo1t the, docU111ent was intended to merely create a record of Cotton's 

rec.eipt ofthe $10,000 "good~faith'' deposit and provide evidence ofthe parties' agreement to . 

enter into final integrated agreement documents. related to the sale oftheJ?rope~y. That same 

day, Geraci emailed Cotton a scanned copy of the executed document. In an email to. Geraci 

several hours later following closer review of the document, Cotton wrote: 

I Just noticed the. 10% equity position in the dispensary was not 
language added into that document. Ijust Want to 1:µake sure that 
we're not missing that language in any :final agreement as it is a 
factored element in my decjsfon to sell the property. I'll be fine if 
you would simply acknowledge that here in a reply; 

Approximately two hours later; Geraci replied via email, "No riq problem at all." 

19: Thereafter, Cotton continued to operate in good faith under the assumption that 

23 Geraci's attorney would promptly draft the fully integrated agreement doct1ments as the parties 

24 had agreed and the parties would shortly execute the written agreements to docUJ:n~nt their 

25 agreed.,.upon deal. However, over the following months, Geraci proved generally unresponsive 

26 and continuously failed to make substantive progress on his p;romises, including his promises 

27 

28 
FINCH, THORN.TON & 

BAl~D, LLP 
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to promptly deliver the draft agreement documents, pay the balance of the non-refundable 

deposit, and keep Cotton apprised of the· status of the zoning issue. 
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1 20. Over the Weeks and months that followed, Cotton repeatedly reached out to 

2 . Geraci regarding the status qf the zoning issue, the payment of the remaining balanc.e of the 

3 non .. refundable deposit, and the status of the draft doctnnents. For example, on January 6, 

4 2017, after Cotton became exasperated with.Geraci;s faihire to provide any substantive 

5 updates., he texted Geraci, ··Can you call me. Jffor any reason you're not moving forward I 

6 need to know:' Geraci replied Via text, stating: "I':r:n at the doctor now everythiJ:'.lg is going fine 

7 ,the meeting wentgreatyesterdaysupposed,to sign off on the.zoning on the24th ofthis. month 

8 Pll try fo call you later today $till very sick" 

9 

10 

11 

12. 

13 

]4 

15 

t6· 

17 

18 

19 . 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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21:. Between January 18, 2017,and February 7, 20l7,the following:exchange took 

place between Geraci and Cotton viatext message: 

Geraci: ·'the sign off date· they saidit' s going to be the 30th." 
.· Cotto:n: "This resolves the zoning.issue?" ·· 

Geraci:• "Yes'' 
Cotton: "Excellent'' •.. 

Cotton: ''How goes it?" . . . 
Geraci: ''We're waiting for confirmation today at about4 o''clock" 

Cotton: "Whats n¢w?" 

, Cotton: "Based on your last text I thought you1d have · some 
infoIT11ation on the zoning by now. Your lack of response suggests 
no resolution as of yet" 
Geraci: "I'm. just walking. in with clients they resolved it its fine 
we;rejust waiting for final paperwork.'' 

The above cortunutlications between Geraci and Cotton regarding the zoning issue conveyed to 

Cotton that the issue had still not yet been fully resolved at thatthne. As noted, Geraci had 

previously represented to Cottonthat the CUP applica~ion could not be subrnitted until the 

zon:irtg issue was resolved, which was key as Geraci's submission: of the· CUP application was 

the outside date the parties had agreed upon for payment of the $40,000 balance ofthe non~ 

refundable deposit to Cotton. As it turns out, Geraci' s representations were untrue and he 

knew they were untrue as .he had in fact-already submitted the CUP application months prior. 

22. With respect to the promised final agreement documents, Geraci continuously 

failed to timelydeliverthe documents as agreed. On February 15, 2017, mote than two 

months after the parties reached their agreement, Geraci. texted Cotton, "We are preparing the 
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documents with the attorney and hopefully will have them by the end of this·week.'' On 

February 22, 2017, Geraci againtexted Cotton, ~'Contract should be ready in a couple days/' 

23. On February 27, 2017, nearly three months after the parties reached an 

agreement on.the term~ oftbe sate, G¢raci finally emailed Cotton a draft real estate purchase 
. ' 

agreement and stated: "Attachedis the draft purchase of the property forA00k., The additional 

contract for the 400k Sl:tou:ld he fo today and I will forward itto you: as· well." However; upon 

review, the draft purchase agreement was missing many of the, key deal points agreed upon by 

the pfitties attl:teirNovember 2; 2016111eeting, After Cotton called Geracifo:ran explanation, 

Geraci claimed itwas simply dueto miscom:rnUI1ication with his, attorney.and promised to have 

herrevise the agreement fo accurately reflect theirdeal points. 

24. On March 2, 2oit Ge:i;aci first em~iled Coti:on a draft of the separate side 

agreement that was: to incorporate other terms of the. parties' deal.. Cotton immediately 

reviewed the draft side,agreemertt and emailed Geraci the next day:stating: ''I see that no 

reference is made to the 10% ecglity position ... [and] para 3 ,Jl fooks to avoid our agreen1ent 

completely.'' Paragrapl:i 3 J l of the draft ~ide agreement stated t,hat the, parties had no joint 

· venture or partnership agreement of any· kind, which contradicted the parties' express 

agreement that Cotton would receive a ten percent equity stake 1n the MM CC business as a 

condition of the sale of the Property. 

25; On or about March 3, 2017, Cotton told Geraci he was considering retaining an 

attorney to revise the incomplete and incorrect draft documents provided by· Geraci. . Geraci 

dissuaded Cotton from doing so by assuring Cotton the errors were simply due to a 

misunderstanding with his attorney and that Cotton could speakwith.herdirectlyregardingany 

comments on the drafts; 

26. On March 7, 2017, Geraci emailed Cptton a revised draft of the side agreement 

along with a cover email that stated: " ... the lOk a month might be difficult to hit until the 

sixth month ... can we do 5k, and on the seventh month start 1 Ok?". Cotton, increasingly 

frustrated with Geraci's failure to abide by the parties' agreement, responded to Geraci on 

March 16, 2017 in an email whichinclt1ded the following: 
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27. 

We started these. riegotiaticms 4 months ago and 1he drafts and, our 
communicEttions have not reflected what agreed upon and are still 
far from. reflecting our original agreement Here is my proposal; 
please have your attorney Gina revise the Purchase Agreement a11d 
the Side Agreement to incorpor1:1:te all the terms we have agreed 
upon so th(;l.t we can e:x.ecµte. final versions and get this closed ... 
Please confmn.by Monday 12:00 PM whether we are on,the·same 
page and you plan to continue with our agreement .•.. If, hopefully, 
we can work through this, please confitm that revised final drafts 
that iJ1corporate the terms will be provided by Wednesday at 12:00 
PM. I promise to review and provide corriments that same day so 
we can execute the same or next day. 

On the same da;y, Cotton contacft;Jdthe City's Development Project Manager ·. 

re,spo:o.sibk for CUP applicafions. Atthattime, Cotton discovetedfor the first time tha:t Geraci 

had submitted a CUP application for the• Property way back on October 1h 2016, b~fore the 

parties even agreed upon, the.final . .tertns oftheir·deal .. and cont!firY to Geraci's express 

representations over the previo,u's five months. Cotton expressed his disapp6intn1entand 

frustratfonirt the same March 16, 2017 emailto Geraci: 

28. 

I found out today that a CUP application for my · property was 
submitted fo October, which I am assuming is from someone 
connected to you. Although, I note that you told me 1hat the 
$40,000 deposit balance would be paid 011cc the. CUP was 
submitted and that you were waiting on certain zoning issues to be 
resolved. Which is.notthecase. . .. 

' ' 

On March 17; 2017, after Geraci requestedan in--personmeeting viatext 

message, Cotton replied in an email to Geraei which including the following: 

1 would prefer 1hat untitwe have final agreements that we converse 
exclusively via email. My greatest concern is that you get a denial 
on the CUP applicatioll and not provide the remaining $40,000 
nq11-refundable depogit. To be fl'.ank, l feel that yo1-1 are not &~aling 
with me in good faith, you told me .repeatedly that you could not 
submit a. CUP application until certain zoriing issues had been 
resolved and that you had spent hundreds of thou.sands of dollars 
qn getting them resolved. You Hed to me; I fou:o.d out yesterday 
from the City of San. Diego that you submitted a CUP application 
on October 31 2016 BEFORE we even signed our· agreement on 
the 2nd of November ... Please •confirm by 12:00 PM Monday that 
you are honoring .. our agreement . and will have final drafts 
(reflecting completely the below) by Wednesday at 12:00 PM. 

Geraci did not provide the requested confinnation that he would honor their agreement or 

proffer the requested agreements prior to Cotton's deadlines. 
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29. On March 21, 2.017, Cotton emailed Geraci to· con:finn their agreement was 

tertninated and that Geraci no longer had any interest inthe Property. Cotton also notified 

Geraci that he intended to move forward with a new buyerfor the Property. 

30. On March 22, 2017, Geraci'sattorney, Michael Weinsteinf"Weinstein"), 

emailed Cotton a copy of a complaint filed by Geraci in which Geraci claims for the very first 

time that the tbree,.stmtence doc1.1111ent signed by the parties on November 2, 2016 constituted 

the parties' complete agreement regarding the Property, contrary to the entire course of. 

dealings between the parties aµd Gen:ici' s own statements and actions. 

JL On.March 28, 2017, Wei.nstein:emaikd Cotton a11d indicated thai Geraci 

foteJ1dedto.9ontiµueto pursue the CUP application and would be posting notices on Cotton's 

property. Cotton responded via email the same day filld objected to G-eracior his· agents 

entering the Property and reiterated the factthat Geraci has<no rights to t~e Property; 

·32. The defendants' refusal to acknowledgtrth~y have no interest in the Properly 

) 
14 and to step aside :from the: CUP application has diminished the value. of the Property, reduced 

15 the price Cotto.n will be able to receive for the Property, and .caused Cotton to incur costs and 

16 · attorneys' fees to protectbis.interestin his Property; 

17 FIRST CAUSE OF ACTION 

18 (13reachofContract-AgainstGeraci.andROES 1 through 50) 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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33. Cottonrealleges and incorporates by reference paragraphs l through 32, above, 

as though set· forth inJull at this point. 

34. Geraci and Cotton entered into an oral agre.ement regarqingthe, sale of the 

Property and.agreed to negotiate and collaborate in good faith onmutu:aUy acceptable purchase 

and sale documents reflecting their agreement. 

35. Cotton perfonned all conditions, covenants; and promises required on his part to 

be performed in accordance with the tenns and conditions of the oral. contract between the 

parties or has been excused from performance. 

l I l I I 

I I I l I 
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36. Un:der the parties' oral contract; Geraci was hound to negotiate the terms of an 

agreement for the Property ingood faith. Geraci breached his obligation to negotiate in good 

faith by, among other things, intentionally delaying the process of negotiations, failing to 

deliver acceptable purchase documents; failing to pay the agreed-upo,n non~refundable deposit, 

demanding new and unreasonable terms in. order to, further delay and hinder the· process of 

negotiations:, and failing to timely e>t constructively respond to Cotton's reqllests and 

communications. 

37, As a direct and proximate result of Qeraci 's breaches of the contract, Cotton has 

9 been damaged in. an amount not yet fully· ascertainable ~d to pe determined according to proof 

10' . at trial. 

11 , SECOND CAUSE OF ACTION 

12 (Intentional Misrepresentation -AgainstGe:raci and ROES 1 through 50) 

13 

14 

15· 

. 38. Cotton realleges andincorporc1tesby reference paragraphs 1 throughJ7,. above, 

as though set forth in :fulLat this point. 

39. Defendants made statements to Co{ton that: (a) were false representations of 

16 material facts;, (b) defendantsJmew to be false .. or were made recklessly and without regard for 

17 their truth; (c) defendants intended Cotton to· rely upon;· (d)Cotton reasonably and justifiably 

18 relied upon; (e) Cotton's reasonable reliance upon was a substantial factorin causingh~ and 

J 9 damage to Cotton; and (f) caused damages to Cotton as a direct ·artd proximate result of such 

20 fraudulent statements• as described in parawaphs I through 32 a1:Jove. 

21 

22 

40. The intentional misrepresentations by defendants include at least the following: 

(a) On or about October 11; 2016, Geraci fraudulently induced Cotton to 

23 · execute the Ownership-Disclosure Statement by (i) falsely representing that Geraci needed to 

24 show he had access to the Property in connection with his lobbying efforts to resolve the 

25 zoning issue and in connection with the preparation of a CUP application; and (ii) by 

26 indicating the document would only be used as a show of good-faith while the parties 

') 27 negotiated on the sale terms; 

28 I I I I l 
. FINCH, THORNTON & 

BAIRD, LLP 
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(b) On or about November 2, 2016, Geraci fraudulently induced Cotton to 

execute the document Geraci now alleges is the fully integrated agreement between the parties 

by representing that (i). the CUP application would not. be filed until the zoning issue was 

resolved; CiiJ Geraci would honor the. terms of the complete agreement reached by the parties at 

their November 2:, 2016J:neeting;. (iii) Geraci would pc'ly the $40,000 remainder ofthe $50,000 

no11;,;refutidc'lble deposit to Cotton on or beforeJiling a CUP application; and (iv) Geraci 

understood and. agreed the document was not intended to be the final agreement hetwe.en the 

parties for the purchase of .the Property and did not contain all material terms of the parties' 

agreement; 

· (c) On nmltiple occasions, Geraci represented to Cotton.that a CUP 

application for the Property could npt be sul>tnitted until after the zo:ningissue was resolved;. 

(d). On multiple occasions, Gera:Ci represeritecl:to CottQn.that·Qeraci had pot 

yet filed a:CDP application with.respect to the, Property when the CUP application.had already 

been filed;. and 

(e) On multiple occasions, Geraci represented to Cotton that the preliminary 

work of preparing a .CUP' application was merely 1,1nderway, when; in fact, the CUP application 

had already been filed, · 

41. l)efendants, through their intentional misrepresentations and the actions taken in 

· reliance µpon such misrepresentations, have diminished the value o:fthe Property, reduced the 

price Cotton will be able to receive for the. Property, atid caused Cqttonto incur costs and 

attorneys' fees to protecthis interest in his Property. As a further res1,1lt of the intentional 

misrepresentations, Cotton has been deprived of the remaining $40,000 ofthe non-refundable 

deposit that Geraci promised to pay prior to filing a CUP application for the Property. 

42. The misrepresentations were intentional, willful, malicious, outrageous, 

unjustified, done in badJaith and in conscious disregard oftherights of Cotton, with the intent 

to deprive Cotton ofhis interest in the Property. This intentional, willful, malicious, 

outrageous and µnjustified conduct entitles Cotton to an award of general, compensatory, 

. special, exemplary and/or punitive damages under Civil Code section 3294. 

12 

FIRST AMENI)ED CROSS-COMPLAINT 
164



) 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

THIRD CAUSE OF ACTION 

(Negligent Misrepresentation-Against Geraci and ROBS 1 through SO) 
. . . 

43. Cotton.realleges and incorporates by reference paragraphs 1 through 42; above, · 

as though setforth in:fuH aUhis point. 

44. Defendants made statements to Cotton that; (a) were faise representations of 

material facts; (b) defendants had no reasonable grounds for believing were true when the 
. '• . 

stat~ments were made;(c) defendants intended Cottonto rely upon; (d) Cotton reasonably and 

justifiably relied upon; (e) Cotton's reasonable reliance upon was a substantial factor in 

causing- harm and damage tq Cotton; and ( f} caused. damages to Cotton as a dir~ct and 

· proximate result of such fraudulent statements as descdbed 1n paragraphs. l. through 32 above. 

45. The negligent misr.epresentations by defendants include at leasnhe following: 

(a) On or about October. 31, 2016, Geraci fraµdulently induced.. C•tton to 

execute the Ownership ])isclosure ·Statement by (i) falsely representing that Geraci need_ed to 

show he had: access to the Property in connection with his lobbying efforts to resolve the 

zoning, issue and in connection with the preparation ofa CU:P application; and {ii}by 

indicating thedoc.tJrrteht would only be used as a show of good-faith while the parties 

17 • negotiated on the sale terms;. 

18 (b) On or about November 2, 2016, Geraci fraudulently induced Cotton to 

19 execute the document Geraci now alleges is the fully integrated agreement between the parties 

20 by representingthat(i) theCUPapplicationwould riot be·filed until the zoning issue was 

21 . resolved; (ii) Geraci would honor the, terms of the complete agteement reached by the. parties at 

22 ·their November 2, Z0l6 meeting; (iii) Geraci would pay the $40,000 remainder of the $50~000 · 

23 non'."refundable deposit to Cotton on •or before filing a CUP application; and (iv) Geraci . 

24 understood and agreed the: document was notintended to be the final agreement between the 

25 parties for the purchase of the Property and did not contain ~1 material terms of.the parties' 

26 agreement; 

27 I I I I l 

28 / / / / / 
FINCH, THORNTON & 
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(c) On multiple occasions, Geraci represented to Cotton that a CUP 

application for the Property co\1ld not be submitted until after the zoning issue was resoived; 

(d) On multiple occasionsi Geraci represented to Cotton that Geraci had not 

yet filed a COP appljcation with respecHothe Property when the GOP application.had already 

been filed; and 

(e} On multiple occasions, Geraci represented to Cotton thatthe preliminary 

work of preparing a CUP application was merely underway; when1 in fact, the CUP application 

had.ah:eady been filed,. 

46. Defendants, throughtheir negligent misrepresentations and the actions takenJn 

10 reliance upon such tnistepreserttations, have diminish~d the value c,fthe Property,reduced the 

11 · price Cotton willbe,aole to :receive for the Property, l:llld caused Cotton to incµr costs and 

12 attorneys' fees to protect hisJnterest in his, Property, As a further resultof the negligent 

13 misrepresentations~ Cotton has, been deprived of the, remaining, $40,000 of the<rton-refundable 

14 

15 

16 

17 

deposit that Geraci p:rornisedtopay prior to filing a CUP application.for the Property. 

FOURTH CAUSE OF ACTION 

(False Promise -Against. Geraci and ROES l .through 50) 

47. Cotton realleges and incorporates by reference paragraphs l through46, above, 

18 as. though set forth in full at this point, 

19 48. OnNovember 2, 2016, among other things, Geraci falsely promised the 

20 · foUowing to Cotton without any intent of fulfilling the, promises: 

21 

22 

23 

(a) · Geraci would pay Cotton the remaining $40,000 of the non-refundable 

deposh prior to filing a CUP application~ 

Cb) Geraci would cause his attorney to promptly draft the final integrated 

24 agreements to document the agreed-upon deal between the parties; 

25 (c) Geraci would pay Cotton the greater of $10,000 per month. or•· l 0% of the 

26 monthly profits for the MMCC at the Property if the CUP was granted; and 

27 

28 

(d} Cotton would be a 10% owner of the MMCC business operating at 

Property if the CUP was granted. 
FINCH, THORNTON & 

BAIRD, LLP 14 47 47 Executive 
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49. Geraci had no intent to perfonn the. promises he made to Cotton on November 

2, 2016 when he made thern. 

50. Geraci intended to deceive Cotton in orderto, among other things, cause Cotton 

4 . to rely on the false promises and execute the document signed by the parties at their November 

5 2, 20l6rneeting so that Geraci could later deceitfully allege that the dociunent contained the 

6 parties' entire agreement. 

7 

8 

9 

51. 

52. 

53. 

Cotton reas.onably relied on Geraci' s promis.es. 

Geraci failed to perfonnthe promises he made on November 2, 2016. 

Defendants, through their false.promises and the actions taken in reliance upon 

10 . s'4ch folse ptomise$I have· diminished the value ofthe: Property, reduced the price Cotton will 

11 be able to receive for the Property, and>quised Cotton ·to incur costs and atfort:teys; fees to 

12 protect his i11terest in his Properly; As a further result of the false promises, Cotton has beeu 

13 deprived. of the remainfng $40,000'ofthe non-refundable deposit that Geraci promised to pay 

14 . prior to filing:a·cup application for the Property. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

54. Tue fo:lse promises were intentional, willful, malicious~ outrageou~, unjustified, 

done in bad.faith and in conscious disregard·of the rights o(Cotton, with the intent to deprive 

Cotton of his interest in the Property. This intentional, willful, malicious, outrageous and 

unjustified conduct entitles Cotton to an award of general, compensatory, special, exemplary 

and/orplillitive damages under Civil Code section 3294 .. 

FIFTH CAUSE OF ACTION 

(Intentional Interference with 
Prospective Economic Relations -Against Geraci and ROES 1 thro.ugh 50) 

55. Cotton realleges: and incorporates by reference paragraphs I through 54, above, 

· as though set forth in full at this point 

56. Cotton has an ongoing prospective business relationship with the City that was 

resulting, and would have resulted, in an economic benefit to Cotton based on and in 

connection with the approval of the COP application. In addition, Cotton has an ongoing 

prospective business relationship with the new buyer of the Property that was resulting, and. 
FINCH, THORNTON & 

BAIRD; LLP 15 4747 Executive 
Ddve - Suit<1 700 
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would have resulted, i,n an economic benefit to Cotton based on and in connection with the sale 

ofthe Property, 

57.. Defendants knew of COtton' s ongoing and prospective business relationsh:ip 

with the City arising frpm and related to the CUP Application and defendants knew ofCotfon's 

ongoing and prospective business relationship with the new buyer for the Property. 

58, Defendants intentionally eng~gcd in acts designed to inte,rfere, and which have 

interfered and are likely to continue to interfere,. with Cotton's relationship with the City, the 

CUP application,. and the new buyer; including, without limitation, their refusal to acknowledge .. 

. they have no interesti.n the Property and/ orthe CUP application. 

59. As a direct and proximateresultof the defendants; conduct, Cotton has suffered 

and will continue to suffer damages in an amount not yet fully asc.ertainablc and to be 

det~rmined. according to.proof·at·triaL 

60; The aforementiohed con.duct by defendants was: despicable, willful, malicious, 

fraudulent, and oppressive conduct which subjected Cotton to crueLand unjust hardship in 

conscious disregi:ird ofCotton~s rights, so as tojustify an award ofexemplary and punitive 

-damages in an amount to be determined acc.ording to proof at trial;. including pursuant to Civil 

Code section 3294. 

SI:X:TH CAUSE OF ACTION 

(Negligent Interference with Prospective 
Economic Relations -Against Geraci and ROES 1 through 50) 

61. Cottonrealleges and incorporates by reference paragraphs 1 thr011gh 60, above; 

as though set forth.in full at this point. 

62. Cotton has an ongoing prospective business relationship with the City that was 

resulting, and would have resulted, in an economic benefit to Cotton based on and in 

connection with the approval of the CUP application. In addition, Cotton has an ongoing 

prospective business relationship with the new buyer of the Property that was resulting, and 

would have resulted, in an economic benefit to Cotton based on and in connection with the sale 

of the Property. 

16 
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63. Defendants knew or should have known of Cotton's ongoing and prospective 

business relationship with the City arising from and related to the CUP Application, aJ1d 

defendants knew· or should have known <?f Cotton's ongoing I111d prospective business 

relationship whhthenew buyer for the Property. 

64. Defendants failed to act with reasonable care whertthey engaged in acts 

designed to interfere, and which have interfered and are Hkelyto continue tointerfere; with 

Cotto1.1' s relationship with the· City, the. CUP application, and the. new buyer, including without 

limitation, their refusal to acknowledge they· have no interest in the• Property and/or the CUP 

appUcatj:on~ 

65. Asa direqt andproximMe result or the defendan:ts'CQt1d11ct, Cotton has suffered 

11 and Will c9ntirtue to suffer damages in an amotmt not yet fully ascertainable and to be 

12 detennfoed accorclirig to proof at trial.. 

13 SEVENTH CAUSE OFACtION 

14 (Declaratory Relief~ Against Geraci, Berry, and ROES l throu:gh 50) 

15 66. Cotton realleges andfacotporates by reference pai-agraphs 1 through 65,.above, 

16 as though set forth. in full attliis point. 

17 67. An act1.1al controversy has arisen and now exists betw~en Cotton and all 

18 defendants concerning their respective rights, liabilities; obligations and duties with respect to 

19 the Property and the CUP application for the Property filed on or around Oc:tober 31, 2016. 

20. 68. A declaration of rights is necessary and appropriate at t!iis tirne in order for the 

21 parties to ascertain their respective rights, liabilities; and obligations because 110 adequate 

22 rerµedy either than as prayed for exists by which the rights of the parties may be ascertained. 

23 69. A~cordingly, Cotton respectfully requests ajudicial declaration of rights; 

24 liabilities, and'obligations of the parties. Specifically, Cotton requests ajudicial declaration · 

25 that (a) defendants have no right or interest whatsoever in the Property, (b}Cottonis the sole 

26 interest-holder in the CUP application for the Property submitted on or,around October Jl, 

27 2016, ( c) defendants have no interest in the CUP application for the Property submitted on or 

28 around OctoberJI, 2016, and (d)the Lis Pendens filed by Geraci be released. 
FINCH, THORNTON & 

BAIRO, LLP 
47 47 Executive 
Drive • Suite 700 

San Diego, CA 92121 
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PRAYERFOR RELIEF 

WHEREFORE, Cotton ptays for reliefas follows: 

ON THE FIRSTCAUSE OFACTION:. 

1. For general, specialf and consequential dam:ages in an amount not yet fully 

ascertained and according to:proof at trial, but at least $40,000; and 

2. For compensatory and reliance damages in. an. amount not.yet fuUy ascertained 

and according to proofattrial. 

ON THE SECOND CAUSEOFACTION 

l. For general, special; and consequential damages irr an amount notyet fully 

ascertained hut at 1eas.t$40,000;. 

2. For compensatory and reliance damages in an amount not.yet fully ascertained 

and according to proof at trial; and 

3. For punitive and exemplary damages i.nan amount.Just and reasonable to punish. 

and deter defendants .. 

ON THE THIRD CAUSE OFACTION 

1. For general, special; and consequential damages in. an amount not yet fully 

. asc.ertained but at least $40,0Q0; and 

2. - For compensatory and reliance damages in an amount not yetfully ascertained 

and according to proof at trial. 

. ON THE FOURTH CAUSE OFACTION 

L For general,. $pedal, and consequential damages in an amount notyet fully 

asc.ertained but'at least $40,000; 

2. For compensatory and reliance damages in. an amount not yet fully ascertained 

and according to proof at trial; and 

3. For punitive and exemplary damages itl an amount just and reasonab'le to punish 

and deter defendants; 

I I I I I 

I I I I I 
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ON THE FIFTHCAUSE.OFACTION 1 

2 

3 

4 

5 

6 

L For general, special, and consequential damages in.art amount notyet·fully 

ascertained but at least $40,000; 

2. For compensatory and. relianc.e damagesin an amount not yet fully ascertained 

and.accorcling· to proof at trial~ and 

3. Forpunitiv:e and exemplru:y damages in an amount just and reasonable to punish 

7 . and deter defendants\ 

8 ON THE SlXTH CAUSE OF ACTION 

9 ,· L For general, special, and consequential damages in an amount nof yet fully 

10 · ascert.ained but at least $40,000; and 

11 2. For compensatory artdJ::eiiance damages in an amount not yet fully ascert&ined 

12 : and according to. proof at trial. 

13 ONTHESEVENTH CAUSE OF ACTibN 

14 . L . Forajudicialdedru:ationthatdefendants havenoright orinterestwhatsoever·in 

15 the Property; · 

2. For ajudicial declaration that Cottonis the sole intereshholder in the. CUP 16 

17 

18 

19 

20 

application for the Propeliy submitted on or ru:ound October 31, 2016, defendants haye no right 

or interest in said CUP application, and thatdefendanJs are enjoined from further pursuing 

such CUP application for the Property; and 

3. 

21 releas.ed. 

22 l II I I 

23 I I l I I 

24 Ill/I 

25 ! I l I l 

26 I I I I I 

27 I I I I I 

28 I I I I l 
FINCH, THORNTON & 

BAIRD,.LLP 

For a judicial order thatthe Lis Penden:s filed by Geraci on the Property be 

19 47 47 Executive 
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ON ALL CAUSES OF ACTION 

I. For interest on all sums at the rnaximurn legal rates from dates according to 

proof; 

For costs of suit; and z. 
J. For such other relief as the Court deemsjust. 

DATED: June 30, 2017 Respectfully submitted, 

FINCH, TFIORN'tON & I3AIRDt LLP 

By:'--. -~==I'~~ 
DAVI .D IAN 
ADAM Ci WITT 

Attorneys for Defendant and Cross-Complainant 
Darryl Cotton .. 

28 2403.004/3BH6401.mic 
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DAVID S. DEMIAN, SBN 220626 

E-MAIL: ddemlan.@Ublaw.com 
ADAM C. WITT, SBN 271502 

E-MAIL: owltt@flblaw.com 

. FILED 

FINCH, THORNTON & BAIRD., LLP 
CMI BUSINESS,OFACE g 

CENTRAL DIVISlON . ;' 
ATTORNEYS AT LAW I . I 

4747 EXECUTIVE DRIVE - SUITE 700 I 

SAN DIEGO, CALIFORNIA 92121-310.7 

TELEPHONE: (858) 737-3100 

FACSIMILE; (656) 737•3101 

Attorneys for Defendant Darryl Cotton 

ZOil JUL -1 A ~ 33.: t 

. . 

CLERl(..SUPER10R COURT 
SAN DIEGO COUNTY, CA ~ 

. --
SUPERIOR COURT OF THE STATE OF CALIFORNIA . . 

FOR THE COUNTY OF SAN DIEGO 

CEN'I'.RAL DIVISION 

LARRY GERACI, an individual, 

Plaintiff, 

v. 

.DARRYL COTTON, an individual; and 
DOES_ 1 through I 0, inclusive, 

Defendants. 

--------'-----------'---:--' 
I, Holly J. Glavinic, declare that: 

i 
' 

CASE NO: 37-2017-00010073-CU-BC-CTL 

PROOF OF SERVICE BY MAIL 

· [IMAGED FILE] . 

Assigned to: 
Hon. Joel R. Wohlfeil, Dept. C-73 

Complaint Filed: March 21, 2017 
Trial Date: Not Set 

J am over the age of eighteen years: and no~ a party to the action; I am employed in the 

County of San Diego, California, where the mailing occurred; and my business address is 4747 
' ' 

Executive Drive, Suite 700, San Diego, California 92121-3107. I further declare that I am 

readily fam~liar with the business' practice for collectio~ and processing of correspondence for 

mailing with the United States Postal Service pursuant to which practice the c~rrespondence 

will be deposited with the United States Postal Service this same day in the ordinary course of 
j 

business. I caused to be served the following document(s): FIRST AMENDED CROSS-
' l 

COfyt:PLAINT, by placing a copy thereof in a separate envelope for each addressee listed as 

follows: 

I I I I I 

I I I I I 

PROOF OF SERVICE BY MAIL 

l 
-I 
;· 
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DAVIDS . DEMIAN, SBN 220626 

E - MAIL : dde,nlan@flblaw.com 

ADAM C . WITT. SBN 271502 

E-MAIL. awlll@flblaw. com 
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FINCH, THORNTON & BAIRD , LLP 
ATTORNEYS AT LAW 

4747 EXECUT I VE DR IVE - SUITE 700 

SAN DIEGO, CALIFORNlA 92121-3107 

TELEPHONE : (856) 737-3100 

FACSIMILE '. (858) 737 - 3101 

Attorneys for Defendant and Cross-Complainant Darryl Cotton 

SUPERIOR COURT OF THE ST ATE OF CALIFORNIA 

FOR THE COUNTY OF SAN DfEGO 

CENTRAL DIVISION 

11 LARRY GERACI, an individual, 

12 Plaintiff, 

13 

14 

15 

16 

17 

18 

19 

20 

21 

V. 

DARRYL COTTON, an individual; and 
DOES 1 through 10, inclusive, 

Defendants. 

22 DARRYL CQTTON, an individual , 

23 Cross-Complainant 

24 

25 

26 

27 

V. 

LARRY GERACI, an individual; 
REBECCA BERRY, an individual; and 
ROES 1 through 50, 

Cross-Defendants. 

28 . / / / / / 

SECOND AMENDED CROSS-COMPLA INT 

.CASE NO: 37-2017-00010073-CU-BC-CTL 

SECOND AMENDED CROSS-COMPLAINT 
FOR: 

(1) 
(2) 

(3) 

(4) 
(5) 

BREACH OF CONTRACT; 
INTENTIONAL 
MISREPRESENTATION; 
NEGLIGENT 
MISREPRESENTATION; 
FALSE PROMISE; AND 
DECLARATORY RELIEF. 

[IMAGED FILE] 

Assigned to: 
Hon. Joel R. Wohlfeil, Dept. C-73 

Complaint Filed: March 21, 2017 
Trial Date: Not Set 
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Defendant and cross-complainant Darryl Cotton ("Cotton") alleges as follows: 

I. Venue is proper in this Court because the events described below took place in 

this judicial district and the real property at issue is located in this judicial district. 

2. Cotton is, and at all times mentioned was, an individual residing within the 

County of San Diego, California. 

3. Cotton was at all times material to this action the sole record owner of the 

commercial real property located at 6 176 Federal Boulevard, San Diego, California 92114 

("Property") which is the subject of this dispute. 

4. Cotton is informed and believes plaintiff and cross-defendant LaiTy Geraci 

("Geraci") is, and at all times mentioned was, an individual residing within the County of San 

Diego, California. 

5. Cotton is informed and believes cross-defendant Rebecca Berry ("Berry") is, 

and at all times mentioned was, an individual residing wi~n the County of San Diego, 

California. 

6. Cotton does not know the true names and capacities of the cross-defendants 

named as ROES 1 through 50 and therefore sues them by fictitious names. Cotton is informed 

and believes that ROES 1 through 50 are in some way responsible for the events described in 

this Second Amended Cross-Complafot. Cotton will seek leave to amend this Second 

Amended Cross-Complaint when the true names and capacities of these cross-defendants have 

been ascertained. 

7. At all times mentioned, ea_ch cross-defendant was an agent, principal, 

representative, employee, or partner of the other cross-defendants, and acted within the cow-se 

and scope of such agency, representation, employment, and/or partnership, and with 

permission of the other cross-defendants. 

I I I I I 

I I I I I 

I I I I I 

I I I I I 
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GENERAL ALLEGATIONS 

8. In or around August 2016, Geraci first contacted Cotton seeking to purchase the 

Property. Geraci desired to buy the Property from Cotton because it meets certain 

requirements of the City of San Diego ("City") for obtaining a Conditional Use Permit 

("CUP") to operate a Medical Marijuana Consumer Cooperative ("MMCC") at the Property. 

The Prope1ty is one of a very limited number of properties located in San Diego City Council 

District 4 that potentially satisfy the CUP requirements for a MMCC. 

9. Over the ensuing. weeks and months, Geraci and Cotton negotiated extensively 

regarding the terms of a potential sale of the Property. During these negotiations, Geraci 

represented to Cotton, among other things, that: 

(a) Geraci was a trustworthy individual because Geraci operated in a 

fiduciary capacity for many high net worth individuals and businesses as an enrolled agent for 

the IRS and the owner-manager of Tax and Financial Center, Inc., an accounting and financial 

advisory business; 

(b) Geraci, through his due diligence, had uncovered a critical zoning issue 

that would prevent the Property from being issued a CUP to operate a MMCC unless Geraci 

lobbied with the City to have the zoning issue resolved first; 

(c) Geraci, through his personal and professional relationships, was in a 

unique position to ·lobby and influence key City political figures to have the zoning issue 

favorably resolved and obtain approval of the CUP application once submitted; and 

(d) Geraci was qualified to successfully operate a MMCC because he owned 

and operated several other marijuana dispensaries in the San Diego County area. 

10. Cotton, acting in good faith .based upon Geraci's representations during the sale 

negotiations, assisted Geraci with preliminary due diligence in investigating the feasibility of a 

CUP application at the Property while the p~es negotiated the terms of a possible deal. 

However, despite the parties' work on a CUP application, Geraci represented to Cotton that a 

CUP application for the Propeny could not actually be submitted until after the critical zoning 

issue was resolved or the application would be summarily rejected by the City. 
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11. On or around October 31, 2016, Geraci asked Cotton to execute an Ownership 

Disclosur~ Statement, which is a required component of all CUP applications. Geraci told 

Cotton that he needed the signed document to show that Geraci had access to the Property in 

connection with his lobbying efforts to resolve th_e zoning issue and his eventual preparation of 

a CUP application. Geraci also requested that Cotton sign the Ownership Disclosure Statement 

as an indication of good~faith while the parties negotiated on the sale terms. At no time did 

Geraci indicate to Cotton that a CUP application would be filed prior to the parties entering 

into~ final written agreement for the sale of the Property. In fact, Geraci repeatedly 

maintained to Cotton that the critical zoning issue needed to be resolved before a CUP 

application c0uld even be submitted. 

12. The Ownership Disclosure Statement that Geraci provided to Cotton to sign in 

12 · October 2016 incorrectly indicated that Cotton had leased the Property to Berry. However, 

13 Cotton has never met Berry personally and never entered into a lease or any other type of 

14 agreement with her. At the time, Geraci told Cotton that Berry was a trusted employee who 

15 was very familiar with MMCC operations and who was involved with his other MMCC 

16 dispensaries. Cotton's understanding was that Geraci was unable to list himself on the 

17 application because of Geraci' s other legal issues but that Berry was Geraci' s agent and was 

18 working in concert with him and at his direction. Based upon Geraci 's assurances that listing 

l 9 Berry as a tenant on the Ownership Disclosure Statement was necessary and proper, Cotton 

20 executed the Ownership Disclosure Statement that Geraci provided to him. 

21 13. On November 2, 2016, Geraci and Cotton met at Geraci's office in an effo11 to 

22 negotiate the final tenns of their deal for the sale of the Property. The parties reached an 

23 agreement on the material terms for the sale of the Property. The parties further agreed to 

24 cooperate in good faith to promptly reduce the complete agreement, including all of the 

25 . agreed-upon terms, to writing. 

26 

27 

28 
FINCH. THORNTON & 

BAIRD,LLP 
4747 E>tacu!lve 
Drive - Suile 700 

San Diego, CA 92121 
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14. The material te1ms of the agreement reached by the parties at the N ovember 2, 

2016 meeting included, without limitation, the following key deal points: 

I I I I I 
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(a) Geraci agreed to pay the total sum of $800,000 in consideration for the 

purchase of the Property, with a $50,000 non-refundable deposit payable to Cotton 

immediately upon the parties'. execution of final integrated written agreements and the 

remaining $750,000 payable to Cotton upon the City's approval of a CUP application for the 

Property; 

(b) The parties agreed that the City's approval of a CUP application to 

operate a MMCC at the Property would be a condition precedent to closing of the sale (in other 

words, the sale of the Property would be completed and title transferred to Geraci only upon 

the City's approval of the CUP application and Geraci's payment of the $750,000 balance of . 

the purchase price to Cotton; if the City denied the CUP application, the parties agreed the sale 

of the Property would be automatically terminated and Cotton would be entitled to retain the 

entire $50,000 non-refundable deposit); 

(c) Geraci agreed to grant Cotton a ten percent (10%) equity stake in the 

MMCC that would operate at the Property following the City's approval of the CUP 

application; and 

(d) Geraci agreed that, after the MMCC commenced operations at the 

Property, Geraci would pay Cotton ten percent (10%) of the MMCC's monthly profits anp 

Geraci would guarantee that such payments would amount to at least $10,000 per month. 

15. At Geraci 's request, the sale was to be documented in two final written 

agreements, a real estate purchase agreement and a separate side agreement, which·togetber 

would contain all the agreed-upon terms from the November 2, 2016 meeting. At that meeting, 

Geraci also offered to have his attorney "quickly" draft the final integrated agreements and 

Cotton agreed. 

16. Although the parties came to a final agreement on the purchase price and 

deposit amounts at their November 2, 2016 meeting, Geraci requested additional time to come 

up with the $50,000 non-refundable deposit. Geraci claimed he needed extra time because he 

had limited cashflow and would require the cash be did have to fund the lobbying efforts 

needed to resolve the zoning jssue at the Property and to prepare the CUP application. 
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17. Cotton was hesitant to grant Geraci more time to pay the non-refundable deposit 

but Geraci offered to pay $10,000 towards the $50,000 total deposit immediately as a show of 

"good-faith," even though the parties had not reduced their final agreement to wiiting. Cotton 

was understandably concerned that Geraci would file the CUP application before paying the 

balance of the non-refund~ble deposit and Cotton would never receive the remainder of the 

non-refundable deposit if the City denied the CUP application before Geraci paid the 

remaining $40,000 (thereby avoiding the parties' agreement that the $50,000 non-refundable 

deposit was intended to shift to Geraci some of the risk of the CUP application being denied). 

Despite his reservations, Cotton agreed to Geraci' s request and accepted the lesser $10,000 

· initial deposit amount based upon Geraci 's express promise to pay the $40,000 balance of the 

non-refundable deposit prior to submission of the CUP application, at the latest. 

18. At the November 2, 2016 meeting, the parties executed a three-sentence 

document related to their agreement on the purchase price for the Property at Geraci's request, 

which read as follows: 

Darryl Cotton has agreed to sell the property located at 6176 Federal Blvd, CA 
for a sum of $800,000.00 to Larry Geraci or assignee on the approval of a 
Marijuana Dispensary, (CUP for a dispensary) 

Ten Thousand dollars (cash) has been given in good faith earnest money ·to be 
applied to the sales price of $800,000.00 and to remain in effect until license is 
approved. Darryl Cotton has agreed not to enter into any other contacts on this 
property. 

Geraci assured Cotton that the document was intended to merely create a record of Cotton's 

receipt oftbe $10,000 "good-faith" deposit and provide evidence of the parties' agreement on 

the purchase price and good-faith agreement to enter into final integrated agreement docume'nts 

related to the sale of the Property. Geraci emailed Cotton a scanned copy of the executed 

document the same day. Following ~loser review of the executed document, Cotton wrote in 

an email to Geraci several hows later (still on the same day): 

I just noticed the 10% equity position in the dispensary was not language added 
into that document. I just want to make sure that we're not missing that 
language in any final agreement as it is a factored element in my decision to sell 
the property, I'll be fine if.you would simply acknowledge that here in a reply. 
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Approximately two hours later, Geraci replied via email, "No no problem at all." 

19. Thereafter, Cotton continued to operate in good faith under the assumption that 

Geraci's attorneywould promptly draft the fully integrated agreement documents as the parties 

had agreed and the parties would shortly execute the written agreements to document their 

agreed-upon deal. However, over the following months, Geraci proved generally umesponsive 

and continuously failed to make substantive progress on his promises, including his promises 

to promptly deliver the draft final agreement documents, pay the balance of the non-refundable 

deposit, and keep Cotton apprised of the starus of the zoning issue. 

20. Over the weeks and months that followed, Cotton repeatedly reached out to 

Geraci regarding the status of the zoning issue, the payment of the remaining balance of the 

non-refundable deposit, and the status of the draft documents. For example,. on January 6, 

2017, after Cotton became exasperated with Geraci's failure to provide any substantive 

updates, he texted Geraci, "Can you call me. If for any reason you 're not moving forward I 

need to know." Geraci replied via text, stating: "I'm at the doctor now everything is going fine 

the meeting went great yesterday supposed to sign off on the zoning on the 24th of this month 

I' 11 try to call you later today still very sick." 

21. Between January 18, 2017 and February 7, 2017, the following exchange took 

place between Geraci and Cotton via text message: 

Geraci: "The sign off date they said it's going to be the 30th." 
Cotton: "This resolves the zoning is~ue?" · 
Geraci : "Yes" 
Cotton: "Excellent" .. . 

Cotto.n: "How goes it?" 
Geraci: "We're waiting for confirmation today at ab.out 4 o ' clock" 

Cotton: "Whats new?" 

Cotton: "Based on your last text I thought you'd have some information on the 
zoning by now. Your lack of response suggests no resolution as of yet." 
Geraci: "I'm just walking in with cJients they resolved it its fine we're just 
waiting for final paperwork." 
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The above communications between Geraci and Cotton regarding the zoning issue conveyed to 

Cotton that U1e issue had still not yet been fully resolved at that time. As noted, Geraci had 

previously represented to Cotton that the CUP application could not be submitted until the 

zoning issue was resolved, which was key because Geraci's submission of the CUP applic·ation 

was the outside date the parties had agreed upon for payment of the $40,000 balance of the 

non-refundable deposit to Cotton. As it turns out, Geraci's representations were untrue and he 

knew they were untrue as he had already submitted the CUP application months prior. 

22. With respect to the promised final agreement documents, Geraci continuously 

failed to timely deliver the documents as agreed. On February 15, 2017, more than two 

months after the parties reached their agreement, Geraci texted Cotton, "We are preparing the 

documents with the attorney and hopefully will have them by the end of this week." On 

February 22, 2017, Geraci again texted Cotton, "Contract should be ready in a couple days." 

23. On February 27, 2017, nearly three months after the parties reached an 

agreement on the terms of the·sale, Geraci fina lly emailed Cotton .a draft real estate purchase 

agreement and stated: "Attached is the draft purchase of the property for 400k. The additional 

contract for the 400k should be in today and I will forward it to you as well." However, upon 

review, the draft purchase agreement was missing many of the key deal points agreed upon by 

the parties at their November 2, 2016 meeting. After Cotton called Geraci for an explanation, 

Geracj claimed it was simply due to miscommunication with his attorney and promised to have 

her revise the agreement to accurately reflect their deal points. 

24. On March 2, 2017, Geraci first emai led Cotton a draft of the separate side 

agreement that was to incorporate other terms of the parties' deal. Co.tton immediately 

reviewed the draft side agreement and emailed Geraci the next day stating: «I see that no 

reference is made to the I 0% equity position ... [and] para 3.11 looks to avoid our agreement 

completely." Paragraph 3.11 of the draft side agreement stated that the parties had no joint 

venture or partnership agreement of any kind, which contradicted the parties' express 

agreement that Cotton would receive a ten percent equity stake in the MMCC business as a 

condition of the sale of the Property. 
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25. On or about March 3, 2017, Cotton told Geraci he was considering retaining an 

attorney to revise the incomplete and incorrect draft documents provided by Geraci. Geraci 

dissuaded Cotton from doing so by assuring Cotton the errors were simply due to a 

misunderstanding with his attorney and that Cotton could speak with her directly regarding any 

comments on the drafts. 

26. On March 7, 2017, Geraci emailed Cotton a revised draft of the side agreement 

along with a cover email that stated: 11 
••• the IOk a month might be difficult to hit until the 

sixth month ... can we do 5k, and on the seventh month start 1 Ok?". Cotton, increasingly 

:frustrated with Geraci's failure to abide by the parties' agreement, responded to Geraci on 

March 16, 2017 in an email which included the following: 

We started these negotiations 4 months ago and· the drafts and our 
communications have not reflected what agreed upon and are still far from 
reflecting our original agreement. Here is my proposal, please have your 
attorney Gina revise the Purchase Agreement and the Side Agreement to 
incorporate all the terms we have agreed upon so that we can execute final 
versions and get this closed ... Please confirm by Monday 12:00 PM whether we 
are on the same page and you plan to continue with our agreement . . . If, 
hopefully, we can work through this, please confirm that revised final drafts that 
incorporate the terms will be provided by Wednesday at 12:00 PM. I promise to 
review and provide comments that same day so we can execute the same or next 
day. · 

27. On the same day, Cotton contacted the City's Development Project Manager 

responsible for CUP applications. At that time, Cotton discovered for the first time that 

Geraci had submitted~ CUP application for the Property way back on October~ 2016, 

before the parties even agreed upon the final terms of their deal and contrary to Geraci's 

express representations over the previous five months. Cotton expressed his 

disappointment and frusb.'ation in the same March 16, 2017 email to Geraci: 

I found out today that a CUP application for my property was submitted in 
October, which I am assuming is from someone connected to you. Although, I 
note that you told me that the $40,000 deposit balance would be paid once the 
CUP was submitted and that you were waiting on certain zoning issues· to be 
resolved. Which is not the case. 

28. On March 17, 2017, after Geraci requested an in-person meeting via text 
. . 

message, Cotton replied in an email to Geraci which including the following: 
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I would ·prefer that until we have· final agreements that we converse exclusively 
via email. My greatest concern is that you get a denial on the CUP application 
and not provide the remaining $40,000 non-refundable deposit. To be frank, l 
feel that you are not dealing with me in good faith, you told me repeatedly that 
you could not submit a CUP application until certain zoning issues had been 
resolved and that you had ·spent hundreds of thousands of do-Jlars . on getting 
them resolved. You lied to me, I found out yesterday from the City of San 
Diego tbat you submitted a CUP application on October 31 2016 BEFORE we 
e:ven signed our agreement on the 2nd ofNovember ... Please confinn by 12:00 
PM Monday that you are honoring our ag reement and will have final drafts 
(reflecting completely the below) by Wednesday at 12:00 PM. 

Geraci did not provide the requested confirmation that he would honor their agreement or 

proffer the requested agreements prior to Cotton's deadlines. 

29. On March 21, 20 I 7, Cotton emailed Geraci to confirm their agreement was 

terminated and that Geraci no longer had any interest in the Property. Cotton also notified 

Geraci that he intended to move forward with a new buyer for the Property. 

30. On March 22, 20 17, Geraci's attorney, Michael Weinstein (" Weinstein''), 

emailed Cotton a copy of a complaint filed by Geraci in which Geraci claims for the very first 

time that the three-sentence document signed by the parties on November 2, 2016 constituted 

the parties' complete agreement regarding the Property, contrary to the parties' further 

agreement the same day, the entire course of dealings between the parties, and Geraci's own 

statements and actions. 

31. On March 28, 2017, Weinstein emailed Cotton and indicated that Geraci 

intended to continue to pursue the CUP application and would be posting notices on Cotton's 

property. Cotton responded via email the same day and objected to Geraci or his agents 

entering the Property and reiterated the fact that Geraci has no rights to the Property. 

32. The defendants' refusal to acknowledge they have no interest in the Property 

and to step aside from the CUP application has diminished the value of the Property, reduced 

the price Cotton will be able to receive for the Property, and caused Cotton to incur costs and 

attorneys' fees to protect his interest in his Property. 

I I I I I 
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FfRST CAUSE OF ACTION 

(Breach of Contract - Against Geraci and ROES 1 through 50) 

33. Cotton realleges and incorporates by reference paragraphs 11hrough 32, above, 

as though set forth in full at this point. 

34. Geraci and Cotton entered into an agreement to negotiate and collaborate in 

good faith on mutually' acceptable purchase and sale documents reflecting the terms for a 

purchase and sale o_f the Property and a side agreement for Cotton to obtain an equity position 

in the MMCC to operate at the Property. This agreement is comprised of (a) the November 2, 

2016 document signed by Geraci and Cotton, and (b) the Novem~er 2, 2016 email exchange 

between Geraci and Cotton including other agreed-upon tenns and the parties' agreement co 

negotiate and collaborate in good faith on final deal documents. True and correct copies of the 

agreement are attached hereto as Exhibits 1 and 2, respectively. 

35. Cotton performed all conditions, covenants, and promises required on his part to 

be performed in accor4ance with the terms and conditions of the contract between the parties 

or has been excused from performance. 

3(5. Under the parties' contract, Geraci was bound to negotiate the terms of an 

agreement for the Property in good faith. Geraci breached his obligation to negotiate in good 

faith by, among other things, -intentionally delaying the process of negotiations, failing to 

deliver acceptable final purchase documents, failing to pay the agreed-upon non-refundable 

deposit, demanding new and unreasonable terms in order to further delay and hinder the 

process of negotiations, and failing to timely or constructively respond to Cotton's requests and 

communications. 

37. As a direct .and proximate result of Geraci's breaches of the contract, Cotton has 

been damaged in an amount not yet fully ascertainable and to be determined according to proof 

at trial. 
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SECOND CAUSE OF ACTION 

(Intentional Misrepresentation - Against Geraci and ROES 1 through 50) 

38. Cotton realleges and incorporates by reference paragraphs 1 through 37, above, 

as though set forth in full at this point. 

3·9_ Defendants made statements to Cotton that: (a) were false representations of 

material facts; (b) defendants knew to be false or were made recklessly and without regard for 

their truth; (c) defendants intended Cotton to rely upon; (d) Cotton reasonably and justifiably 

relied upon; (e) Cotton's reasonable reliance upon was a substantial factor in causing hrum·and 

damage to Cotton; and (f) caused damages to _Cotton as a direct and proximate result of such 

fraudulent statements as described in paragraphs 1 through 32 above. 

40. The intentional misrepresentations by defendants include at least the following: 

( a) On or about October 31, 2016, Geraci fraudulently induced Cotton to 

execute the Ownership Disclosure Statement by (i) falsely representing that Geraci needed to 

show he had access to the Property in connection with his lobbying efforts to rysolve the 

zoning issue and in connection with the preparation of a CUP application; and (ii) by 

indicating the document would only be used as a show of good-faith while the parties 

negotiated on the sale terms; 

(b) On or about November 2, 2016, Geraci fraudulently induced Cotton to 

execute the document Geraci now ~leges is the fully integrated agreement between the parties 

by representing that (i) the CUP application would not be filed until the zoning issue was 

resolved; (ii) Geraci would honor the terms of the complete agreetnel).t reached by the parties at 

their November 2, 2016 meeting; (iii) Oeraci would pay the $40,000 remainder of the $50,000 

non-refundable deposit to Cotton on or before filing a CUP application; and (iv) Geraci 

understood and agreed the document was not intended to be the final agreement between the 

parties for the purchase of the Property a.nd did not contain all material terms of the parties' 

agreement; 
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(c) On multiple occasions, Geraci represented to Cotton that a CUP 

application fo r the Property could not be submitted until after the zoning issue was resolved; 

(d) On multiple occasions, Geraci represented to Cotton that Geraci had not 

yet :(iled a CUP application with respect to the Property when the CUP application had already 

been filed; and 

(e) On multiple occasions, Geraci represented to Cotton that the preliminary 

work of preparing a CUP application was merely underway, ·when, in fact, the CUP application 

had already been filed. 

41. Defendants, th.rough their intentional misrepresentations and the actions taken in 

reliance upon such misrepresentations, have diminished the value of the Property, reduced the 

price Cotton will be able to receive for the Property, and caused Cotton to incur costs and 

attorneys' fees to protect his interest in his Property. As a further result of the intentional 

misrepresentations, Cotton has been deprived of the remaining $40,000 of the non-refundable 

deposit that Geraci promised to pay prior to filing a CUP application for the Property. 

42. The misrepresentations were intentional, willful, malicious, outrageous, 

16 · unjustified, done in bad faith and in conscious disregard of the rights of Cotton, with the intent 

17 to deprive Cotton of his interest in the Property. This intentional, willful, malicious, 

18 outrageous and unjustified conduct entitles Cotton to an award of general, compensatory, 

19 special, exemplary and/or punitive damages under Civil Code section 3294. 

20 THIRD CAUSE OF ACTION 

21 (Negligent Misrepresentation - Against Geraci and ROES I through SO) 
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43. · Cotton realleges and incorporates by reference paragraphs 1 through 42, aboye, 

as though set forth in full at this point. 

44. Defendants made statements to Cotton that: (a) were false representations of 

material facts; (b) defendants had no reasonable grounds for believing were true when the 

statements were made; (c) defendants intended Cotton to rely upon; (d) Cotton reasonably and 

justifiably relied upon; (e) Cotton's reasonable reliance upon was a substantial factor in 

causing haim and dimiage to Cotton; and (f) caused damages to Cotton as a direct and 
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proximate result of such fraudulent statements as described in paragraphs 1 through 32 above. 

45. The negligent misrepresentations by defendants include at least the following: 

(a) On or about October 31, 2016, Geraci fraudulently induced Cotton to 

execute the Ownership Disclosure Statement by (i) falsely representing that Geraci needed to 

show he had access to the Property in connection with his lobbying efforts to resolve the 

zoning issue and in connection with the preparation of a CUP application; and (ii) by 

indicating the document woul~ only be used as a show of good-faith while the parties 

negotiated on the sale terms; 

(b) On or about November 2, 2016, Geraci fraudulently induced Cotton to 

execute the document Geraci now alleges is the fully integrated agreement between the parties 

by representing that (i) the CUP application would not be filed until the zoning issue was 

resolved; (ii) Geraci would honor the terms of the complete agreement reached by the parties at 

their November 2, 2016 meeting; (iji) Geraci would pay the $40,000 remainder of the $50,000 

non-refundable deposit to .Cotton on or before filing a CUP application; and (iv) Geraci 

understood and agreed the document was not intended to he the final agreement between the 

parties for the purchase of the Property and did not contain all material terms of the parties' 

agreement; 

(c) On multiple occasions, Geraci represented to Cotton that a CUP 

application for the Property could not be submitted until after the zoning issue was resolved; 

(d) Qn multiple occasions, Geraci represented to Cotton that Geraci had not 

yet filed a 'CUP applicatio~ with respect to the Property when the CUP application had already 

been filed; and 

(e) On multiple occasions, Geraci represented to Cotton that the preliminary 

work of preparing a CUP application was merely underway, when, in fact, the CUP application 

had already been filed. 

46. Defendants , through their negligent misrepresentations and the actions taken in 

reliance upon such misrepresentations, have diminished the value of the Property, reduced the 

price Cotton will be able to receive for the Property, and caused Cotton to incur costs and 
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attorneys' fees to protect his interest in his Property. As a further result of the negligent 

misrepresentations, Cotton has been deprived of the remaining $40,000 of the non-refundable 

deposit that Geraci promised to pay prior to filing a CUP application for the Property. 

FOURTH CAUSE OF ACTION 

(False Promise - Against Geraci and ROES 1 through 50) 

47. Cotton realleges and incorporates by reference paragraphs 1 through 46,- above, 

as though set forth in full at this point. 

48. On November 2, 2016, among other things, Geraci falsely promised the 

following to Cotton without any intent of fulfilling the promises: 

(a) Geraci would pay Cotton the remaining $40,000 of the non-refundable 

deposit prior to filing a CUP application; 

(b) Geraci would cause his attorney to promptly draft the final integrated 

agreements to document the agreed-upon deal between the parties; 

(c) Geraci would pay Cotton the greater of $10,000 per month or 10% of the 

monthly profits for the MMCC at the Property if the CUP was granted; and 

(d) Cotton would be a 10% owner of the MMCC. business operating at 

Property if the CUP was granted. 

49. Geraci had no,intent to perform the promises he made to Cotton on November 

2, 2016 when he made them. 

50. Geraci intended to deceive Cotton in order to, among other things, cause Cotton 

to rely on the false promises and execute the document signed by the parties at their November 

2, 2016 meeting so that Geraci could later deceitfully allege that the document contained the 

parties' entire agreement. 

51. Cotton reasonably relied on Geraci' s promises. 

52. Geraci failed to perform the promises he made on November 2, 2016. 

53. Defendants, through their false promises and the actions taken in reliance upon 

such false promises, have diminished the value of the Property, reduced the price Cotton will 

be able to receive for the Property, and caused Cotton to incur costs and attorneys' fees to 
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protect his interest in his Property. As a further result of the false promises, Cotton has ~een 

deprived of the remaining $40,000 of the non-refundable deposit that Geraci promised to pay 

prior to filing a CUP application for the Property. 

54. The false promises were intentional, willful, malicious, outrageous, unjustified, 

done in bad faith and in conscious disregard of the rights of Cotton, with the intent to d~prive 

Cotton of his interest in the Property. This intentional, willful, malicious, outrageous and 

unjustified conduct entitles Cotton to an award of general, compensatory, special, exemplary 

and/or punitive damages under Civil Code section 3294. 

FIFTH CAUSE OF ACTION 

(Declaratory Relief - Agai.nst Geraci, Berry, and ROES 1 through 50) 

55. Cotton realleges and incorporates by reference paragraphs 1 through 54, above, 

as though set forth in full at this point. 

56. An actual controversy has arisen and now exists between Cotton and all 

defendants concerning their respective rights, liabilities, obligations and duties with respect ta 

the Property and the CUP application for the Property filed on or around October 31, 2016. 

57. A declaration of rights is necessary and appropriate at this time in order for the 

parties to ascertain their respective rights, liabilities, and obligations because no adequate 

remedy other than as prayed for exists by which the rights of the parties may be ascertained. 

58. Accordingly, Cotton respectfully requests a judicial declaration of rights, 

liabilities, and obligations of the parties. Specifically, Cotton requests a judicial declaration 

that (a) defendants have no right or interest whatsoever in the Property, (b) Cotton is the sole 

interest-holder in the CUP appHcation for the Property submitted on or around October 31, 

2016, (c) defendants have no interest in the CUP application for the Property submitted on or 

around October 31, 2016, and (d) the Lis Pendens filed by Geraci be released. 

I I I I I 

I I I I I 

I I I I I 

I I I I I 
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WHEREFORE, Cotton prays for relief as follows: 

ON THE FIRST CAUSE OF ACTION : 

1. For general, special, and consequential damages in an amount not yet fully 

ascertained and according to proof at trial, but at least $40,000; and 

2. For compensatory and reliance damages in an amount not yet fully ascertained 

and according to proof at trial. 

ON THE SECOND CAUSE OF ACTION 

I. For general, special, and consequential damages in an amount not yet fully 

ascertained but at least $40,000; 

2. For compensatory and reliance damages in an amount not yet fully ascertained 

12 · and according to proof at trial; and 
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3. For punitive and exemI?lary damages in an amount just and reasonable to punish 

and deter defendants. 

ON THE THIRD CAUSE OF ACTION 

1. For general, special, and consequential damages in an amount not yet fully 

ascertained but at least $40,000; and 

2. For compensatory and reliance damages in an amount not yet fully ascertained 

and according to proof at trial. 

ON THE FOURTH CAUSE OF ACTION 

1. For general, special, and consequential damages in an amount not yet fully 

asce1iained but at least $40,000; 

2. For compensatory and re liance damages in an amount not yet fully ascertained 

and according to proof at trial; and 

3. For punitive and exemplary damages in an amount just and reasonable to punish 

and deter defendants. 

I I I I I 

I I I I I 
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ON THE FIFTH CAUSE OF ACTION 

1. 

the Property; 

2. 

For a judicial declaration that defendants have no right or interest whatsoever in 

For a judicial declaration that Cotton is the sole interest-holder in the CUP 

application for the Property submitted on or around October 31, 2016, defendants have no right 

or interest in said CUP application, and that defendants are enjoined from further pursuing 

such CUP application for the Property; and 

3. For a judicial order that the Lis Pendens fi led by Geraci on the Property be 

released. 

ON ALL CAUSES OF ACTION 

L For ii:iterest on all sums at the maximum legal rates from dates according to 

proof; 

For costs of suit; and 2. 

3. For such other relief as the Court deems just. 

DATED: August 25, 2017 

2403.004/38O6279.hkr 

SEc;:OND AMENDED CROSS-COMPLAINT 

Respectfully submitted, 

E:SffiD,LLP 
---1- S. DEMIAN 

ADAMC. WITT 
Attorneys for Defendant and Cross-Complainant 
Darryl Cottori 
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11/02/2016 

Agreement between Larry Geraci or assignee and Darryl Cotton: 

Darryl Cotton has agreed to sell the property located at 6176 Federal Blvd, CA for a sum of $800,000.00 

to Larry Geraci or assignee on the approval of a Marijuana Dispensary. (CUP for a dispensary) 

Ten Thousand dollars (cash) has·been given in good faith earnest money to be applied to the sales price 

of $800,000.00 and to remain in effect until license is approved. Darryl Cotton has agreed to not enter 

Into any other contacts on this property. 

If"-------
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ACKNOWLEDGMENT 

A notary public or other officer completing this 
certificate verifies only the identity of the .Individual 
who signed the document to which this certificate Is 
attached, and not the truthfulness, accuracy, or 
validity of that document. 

State of Califom~ 
County of (1 bl-e1c)O 

On NQtU Y(\YX ( d. aDlw before me, 
l 

..:kss1 ~ ~ N1 uJ.(, u Nok<r'\,/ «<Y t 
(insert name and title of the officer) I 

personally appeared - --L-tD..!....L~4--.!::::J..ll..!.1Li--'--___.l,dJ...l-~-..!::La=.:.:r':....l~---=~L...k:!:~--­
who proved tom~ on the basis of s tisfactory evidence to be the person(s whose name(s) is/are 
subscribed to the within instrument and acknowledged to me tha:t he/she/they executed the same in 
his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the 
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENAL TY OF PERJURY under the laws of the State of California that the foregoing 
paragraph is true and correct 

WITNESS my hand and official seal. 

Signatur✓~ ~ 

@
. JESSICA NEWELL 

. Commission # 2002598 
~ No'iary Public -.California ~ 
z San Diego County- i J.. ~ ..• '1' SOT"; :x[lr!s;ag t7-.2~'r 

(Seal} 
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f:17/2017 

M Gmail 

Agreement 
2 messages 

Larry Geraci <Larry@tfcsd.net> 
To: Darryl Cotton <darryl@inda-gro.com> 

Best Regards, 

Larry E. Geraci, EA 

Tax & Financial Center, Inc 

5402 Ruffin Rd, Ste 200 

San Diego, Ca 92123 

Web:· Larrygeraci. com 

Bus: 858.576.1040 

Fax: 858.630,3900 

Circular 230 Disclaimer: 

Gmafl - Agreement 

Darryl Cotton <indagrodarryl@gmail.com> 

Wed, Nov 2, 201 6 at 3:11 PM 

IRS regulations require us to advise you that. unless otherwise specifically noted, any federal tax advice in this communication (rncludlng any 
attachments. enclosures, or other accompanying materials) was not intended or written to be used, and it cannot be used, by any taxpayer for the 

purpose of avoiding penalties: furthermore, this communication was not Intended or written to support the promotion or marketing of any of the 

transactions or matters ii addresses. This email Is considered a confidential communication and is intended for the person or firm Identified above. If 

you have received this in error, please contact us at (858)576-1040 and return this to us or destroy it immediateiy. If you are In possession of this 
confidential information, and you are not the l~tended recipient, you are hereby notified lhat any unauthorized disclosure. copying. distribution or 

dissemination of the contents hereof is strictly prohibited. Please notify the sender of this facsimile ,rnmediately and arrange for lhe relurn or 

destruction ot this facsimile and all attachments. 

https://mail.google.comlmaillti0/?u= 2&Jk=505cbcf73f&vlf:N'I= pt&q=larry%40TF C SD .net&qs= true&search=query&th= 1582864aead4c94e&sim\: 15827193a1879... 1/2 
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617/2017 Gmail - Agreement 

~ Cotton & Geraci Contractpdf 
71K 

Larry Geraci <Larry@tfcsd.net> Wed, Nov 2, 2016 at 9:13 PM 
To: Darryl Cotton <darryl@inda-gro.com> 

No no problem at all 

Sent from my iPhone 

On Nov 2, 2016, at 6:55 PM, Darryl Cotton <darryl@inda-gro.com> wrote: 

Hi Larry, 

Thank you for meeting today. Since we executed the Purchase Agreement in your office for the sale price 
of the property I just noticed the 10% equity position in the dispensary was not language added into that 
document. I just want to make sure that we're not missing that language in any final agreement as it is a 
factored element in my decision to sell the property. I'll be fine if you would simply acknowledge that here 
in a reply. 

Regards. 

Darryl Cotton, President 

r .. ,f! . 

darryl@inda-gro.com 
www .inda-gro.com 
Ph: 877.452.2244 
Cell: 619.954.4447 
Skype: dc.dalbercia 

6176 Federal Blvd. 
San Diego, CA. 92114 
USA 

NOTICE: The information contained in the above message is confidential information solely for the use of the Intended recipient. If 
the reader of this message is 11ot the intended recipient, the reader Is notified that any use, dissemrnation, distribution or copying 
of this communication is strictly prohibited. If you have received this communication In error, please notify Inda-Gro immediately 
by telephone at 619.266.4004. 

[Quoted text hidden] 

https://malt.google.com/mait/tiO/?ul=2&ik=505cbcf73f&view=pt&q=larry%40TFCSD.net&qs=true&search=query&th=1582864aead4c94e&slmt=15827193a1879... '2/2 
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DAVIDS . DEMIAN , SBIJ 220626 

E-MAIL ddem1an@llo l aw . com 

ADAM C WITT , SB N 271502 

E-MA I L awl\l@llblaw . eo/11 

FINCH, THORNTON & BAIRD, LLP 
ATTO RNEYS AT LAW 

4 7 4 7 EXECUTIVE DRIVE - SUITE 700 

SAN DIEGO, CALIFORNIA 9212 1-3 107 

TELEP HONE : (858) 737-3100 

FACSIMILE : (858) 737 - 3101 

Attorneys for Defendant and Cross-Complainant Darry 1 Cotton 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF SAN DLEGO 

CENTRAL DIVISION 

LARRY GERACI, an individual, 

Plaintiff, 

V. 

DARRYL COTTON, an individual; and 
DOES l through 10, inclusive, 

Defendants. 

-----------------j 
DARRYL COTTON, an individual, 

Cross-Complainant 
v. 

LARRY GERACI, an individual; 
REBECCA BERRY, an individual; and 
ROES 1 through 50, 

Cross-Defendants. 

I, Heidi Runge, declare that: 

CASE NO: 37-2017-00010073-CU-BC-CTL 

PROOF OF SERVICE BY MAIL 

[IMAGED FILE] 

Assigned to: 
Hon. Joel R. Wohlfeil, Dept. C-73 

Complaint Filed: March 21, 2017 
Trial Date: Not Set 

I am over the age of eighteen years and not a party to the action; Tam employed in the 

County of San Diego, California, where the mailing occu,rred; and my business address is 4 7 4 7 

Executive Drive, Suite 700, San Diego, California 92121-3107. I further declare that I am 

readily familiar with the business' practice for collection and processing of correspondence for 

mailing with the United States Postal Service pursuant to which practice the correspondence 

PROOF OF SERVICE BY MAIL 
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will be deposited with the United States Postal Service this same day in the ordinary course of 

business. I caused to be served the following document(s): SECOND AMENDED CROSS­

COMPLAINT, by placing a c9py thereof in a separate envelope for each addressee listed as 

follows: 

Michael R. Weinstein, Esq. 
Scott H. Toothacre, Esq. 
Ferris & Britton 
A Professional Corporation 
501 West Broadway, Suite 1450 
San Diego, California 9210 I 
Telephone: (619) 233-3131 
Facsimile: (619) 232-9316 
Email: mweinstein@ferrisbritton.com 

· stootbacre@fertjsbritton.com 

Michael R. Weinstein, Esq. 
Scott H. Toothacre, Esq. 
Ferris & Britton 
A Professional Corporation 
501 West Broadway, Suite 1450 
San Diego, California 92101 
Telephone: (619) 233-3 131 
Facsimile: (619) 232-93 I 6 
Email: rnweinstein@ferrisbritton.com 

stoothacre@Jferrisbritton.com 

A TIORNEYS FOR PLAINTIFF AND 
CROSS-DEFENDANT LARRY GERACI 

ATTORNEYS FOR CROSS-DEFENDANT 
REBECCA BERRY 

I then sealed the envelope(s) and, with the postage thereon fuJ].y prepaid, either 

deposited it/each in the United States Postal Service or placed it/each for collection and 

mailing on August 25, 201 7, at San Diego, California, following ordinary business practices. 

I declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and conect. 

Executed on August 25, 2017. 

2403.004/Proof.hr 
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