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' DARRYL COTTON, an individual,

FERRIS & BRITTON.
A Professional Corporation
Michael R. Weinstein (SBN 106464)
Scott H. Toothacre (SBN 146530)
501 West Broadway, Suite 1450
San Diego, California 92101
Telephone: (619) 233-3131

mweinstein@ferrisbritton.com
stoothacre@ errisbritton.com |

Attorneys for Plaintiff and Cross-Defendant
LARRY GERACI and Cross-Defendant
REBECCA BERRY
SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN DIEGO, CENTRAL DIVISION
LARRY GERACI, an individual, Case No. 37-2017-00010073-CU-BC-CTL
Plaintiff] | Judge: ‘ - Hon. Joel R. Wohlfell
' Dept.. C-73 :

V.

DARRYL COTTON, an individual; and ANSWER TO CROSS-COMPLAINANT

DOES 1 through 10, inclusive, DARRYL COTTON’S UNVERIFIED
' SECOND AMENDED CROSS-COMPLAINT
'Defendants.
[IMAGED FILE]

. . | Complaint Filed: = March 21, 2017
Cross-Complainant, : Trial Date: May 11, 2018

V.

LARRY GERACI, an individual, REBECCA
BERRY, an individual, and DOES 1 :
THROUGH 10, INCLUSIVE,

Cross-Defendants.

. Cross-Defendant REBECCA BERRY answers Cross-Complamant DARRYL COTTON’
unverified Second Amended Cross-Complaint, dated August 25, 2017, as follows: '
- GENERAL DENIAL
~ Under the prov1s1ons of section 431.30 of the California Code of Civil Procedure, this
answering Cross-Defendant demes generally and specifically, each and every and all allegations in |
- 204

CROSS-DEFENDANT REBECCA BERRY’S ANSWER TO CROSS-COMPLAINANT DARRYL COTTON’S
TINVERTRTED SECOND AMENDED CROSS-COMPILAINT

CROSS-DEFENDANT REBECCA BERRY’S| - -
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the Second Amended Cross-Complaint, and the whole thereof, including each and every purported

cause of action contained therein, .and denies that Cross-Complainant has sustained damages as

alleged by reason df any alleged act, breach, or omission on the party of this answering Cr_oss—

Defendant.
| - AFFIRMATIVE DEFENSES . |

For a further and separate answer to the Second Amended Cross-Complaint, and by way of

affirmative defenses, this answering Cross-Defendant alleges as follows: |
FIRST AFFIRMATIVE DEFENSE
(Faﬂure to State a Cause of Action)

Cross-Complainant’s sole putported cause of action against this answering kCross-Dgfendant -
the fifth cause of act_ion for declafgtory relief— fails to state facts sufficient to constitute a cause of
action against this answering Cross-Defendant. |

SECOND AFFIRMATIVE DEFENSE
(Lack of éontractual Privify)
. Cross-Complainant lacks contractual privity with this answering Cross-Defendant and,

therefore, is not entitled to an order of declaratory relief as it relates to any contract alleged in the

| Second Amended Cross-Complaint.

THIRD AFFIRMATIVE DEFENSE
(Reservation of Right to Assert Further Defense) '

This answering Cross-Defendant currently has insufficient information upon which to form a
belief as to the existence of additional and as yet unstated affirmative defenses. This answering
Cross-Defendant reserves the right to lassert additional affirmative defenses in the event diécovery
discloses the existence of said affirmative defenses. '

WHEREFORE, Cross- Defendant REBECCA BERRY prays as follows: , |

1. That the Second Amended Cross-Complaint be ‘dismi'ssed and Cross-Complainant take

nothing against this answering Cross-Defendant; and

17/

/11

CROSS-DEFENDANT REBECCA BERRY’S ANSWER TO CROSS-COMPLAINANT DARRYL COTTON’S
UNVERIFIED SECOND AMENDED CROSS-COMPLAINT




il 2 Suchother and further reliefas the Court may deem just and proper.

|| Dated: September 25, 2017
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FERRIS & BRITTON

A Professional Corporation v
Michael R. Weinstein (SBN 106464)
Scott H. Toothacre (SBN 146530)

501 West Broadway, Suite 1450

San Diego, California 92101

Telephone: (619) 233-3131

Fax: (619) 232-9316

mweinstein@ferrisbritton.com

|| stoothacre@ferrisbritton.com

Attorneys for Plaintiff/Cross-Defendant LARRY GERACI and
Cross-Defendant REBECCA BERRY '

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN DIEGO, CENTRAL DIVISION

LARRY GERACI, an individual, Case No. 37-2017-00010073-CU-BC-CTL
Plaintiff, PROOF OF SERVICE BY MAIL
v. [IMAGED FILE]

DARRYL COTTON, an individual; and
DOES 1 through 10, inclusive,

Defendants.

DARRYL COTTON, an individual,
Cross-Complainant,
V.
LARRY GERACI, an individual, REBECCA
BERRY, an individual, and DOES 1
'THROUGH 10, INCLUSIVE,

Cross-Defendants.

207

1

PROOF OF SERVICE BY MAIL




1] ttue and correct
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I declare under penalty of petjury undet the laws of the State of California that the foregomg i8]
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THROUGH 10, INCLUSIVE,

Defendants

,CIQSSrCOmplalD?-Pt; ,

Complalnt Filed: J_March 21,2017
Trial late ‘ May 11, 2018

1, an individual, REBECCA
and DOES 1

Cross-Defendants:

A e

TO EACH PARTY AND THEIR ATTO

PLEASE TAKE NOTICE that, on November 3, 2017, at 9:00 a.m. or as soon thereafter as the |

> |} matter’ may be heard in Department C 73 of thlS Court, located at 330 West Broadway, San D1ego |
1 Cahforma, 92101 Plam‘uff and Cross—Defendant LARRY GERACI (hereaﬁer “Gerac1”), will and :

| vhereby'doe's move the'Court to. sustain his 'd‘emm’rer to the Sécond Ar’nended C-ross'-'Comp‘lamt ﬁled on| .




| falls to allege facts thch if true, are sufficient to. estabhsh the elemen :

7 | Codc CIV Pmc §430 10(6))

6 T,he fourrh cause of actlon far false promlse does not state a cause of action because it

of justifiable reliance. (Cal.|

For each of s‘uch reasons, Geram moves for an order of this Court sustammg the demurrers to |-
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|| DARRYL COTTON, an individual,

Cross-Complalnant,

Cross-Defendants.

| TrialDate:

: »Complamt Fﬂgd
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rant Cotton a ten percent (1 ity stake in -
ollowing the City’s approval of the C

d operanon‘si at the:
"’onthl  PIC ﬁts

hat etlng, ',Ger . als _
ited greements and,;C”_ tton: agreed

17.  Cottori was hesitant to grant Geraci more tnne to pay the non-refundable
deposxt but Geraci offered to pay $10,000 towards the $50,000 total deposit immediately .
asa show of “good-faith,” even though the parties had not rediiced their final agreement
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2% | ¥ Plamtlff and Cross-Defendant Geraci alleges invhis Complamt that th ‘wrltten agreement srgned November 2, 2016,
“" || contains alf th "materlal terms and conditions of the agreement for the jase-and sale of the subject real property and is-
Mforceable between the parties. Defendant an Cross’ Jomplainant Cotton: contends that written
‘ : i 'ons agreed to by the pames on.
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*See also Ukkestad v. RBS A

The pertment allegahons regardmg Cotton’s breach of contract cause of action are found in the
| SAXCas follows: ‘
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| Rosenthal v: Great Western Fin. Securities Corp. (1996)14 Cal.4th 394, 423.). Thus, the particular |

ircumstances of the contract’s execution, including the prominent and discernible provisions of the |

| contents. of ‘the writing in issue, must.make it reasonable for the partycleummgﬁ‘aud to have| .

nonetheless rehed on the nnscharactenzatlon ThlS is not ari easily met burden of proof

Mere nnportantly for purposes of thls demurxer Cotton has not: a;l]eged facts whlch if true, are |

| nusrepresentatlons Cotton is clamnng rehance ‘upon are: m d1rect conﬂ1ct w1th the clear unamb1guous

| written agreement slgned by Cotton It does not: appear Cotton: can amend to allege a factual scenano [
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|| There is nqumtht Cotton alleged that the basis of his allegations regarding fraud were that |

| offer-of proof that he can in good faith. allege facts estabhshmg the elements of each of the remammg_:
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LAW OFFICES ' 501 WEST BROADWAY, SUITE 1450
SAN DIEGO, CA 92101 -

FERRIS | TEL (619) 233-3131
‘K BRITTON s feritton com
A Professional Corporation ,

GE4892.001
September 13, 2017

Via E-Mail and U.S. Mail

David S. Demian, Esq.

Adam C. Witt, Esq.

Finch, Thornton & Baird, LLP

4747 Executive Drive - Suite 700

San Diego, CA 92121-3107Steven Cash

Re:  Larry Geraciv. Darrvil Cotton
. San Diego Superior Court Case No. 37-2017-00010073

Dear Mr. Demian and Mr. Witt:

David, as I mentioned in our Monday telephone call, we will be filing a demurrer by
Larry Geraci to the Second Amended Cross-Complaint. By my calculation, that responsive
pleading is due on or before September 29, 2017. Please let me know if you believe the deadline
is other than September 29, 2017.

The purpose of this letter is to satisfy the meet and confer requirement of California Code
* of Civil Procedure section 430.41. This letter confirms that we have already met and conferred
about these matters but I invite you to further communicate with me regarding these issues if,
after review of the discussion below, you believe further communication would be helpful and
might resolve some or all of the issues prior to the filing and hearing of the demurrer.

Mr. Geraci’s demurrer will be directed at the first cause of action for breach of contract
and the second, third and fourth causes of action for intentional misrepresentation, negligent
misrepresentation, and false promise, respectively. '

First Cause of Action for Breach of Contract

The first cause of action for breach of contract fails to state facts sufficient to constitute a
cause of action because it is barred by the applicable Statute of Frauds. The relevant law is
found in Sterling v. Taylor (2007), 40 Cal.4™ 757, which makes clear that the memorandum itself
must include the essential contractual terms and extrinsic evidence cannot supply those required
terms: '

We emphasize that a memorandum of the parties' agreement is controlling
evidence under the statute of frauds. Thus, extrinsic evidence cannot be
employed to prove an agreement at odds with the terms of the memorandum.

| Primerus 232
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LAW OFFICES

FERRIS
X BRITTON

A Professional Corporation
Adam Witt and David Demian

July 27, 2017
Page 2 of 4

This point was made in Beazell v. Schrader (1963) 59 Cal.2d 577, 30 Cal.Rptr.
534, 381 P.2d 390. There, the plaintiff sought to recover a 5 percent real estate
broker's commission under an oral agreement. (Id. at p. 579, 30 Cal.Rptr. 534,
381 P.2d 390.) The escrow instructions, which specified a 1.25 percent
commission, were the “memorandum” on which the plaintiff relied to comply
with the statute. However, he contended the instructions incorrectly reflected the
patties' actual agreement, as shown by exirinsic evidence. (/d. at p. 580, 30
Cal.Rptr. 534, 381 P.2d 390.) The Beazell court rejected this argument, holding
that under the statute of frauds, “the parol agreement of which the writing is a
‘memorandum must be one whose terms are consistent with the terms of the
memorandum.” (/4. at p. 582, 30 Cal.Rptr. 534, 381 P.2d 390.) Thus, in
determining whether extrinsic evidence provides the certainty required by the
statute, courts must bear in mind that the evidence cannot contradict the terms of
the writing.

Sterling v. Taylor (2007), supra, 40 Cal.4" at 771-772. See, Ukkestad v. RBS Asset Finance, Inc.
235 Cal. App.4th 156 (2015) [“In the context of a case arising from a dispute over the certainty of
the terms of sale of real property, our Supreme Court recently endorsed a “flexible, pragmatic
view,” under which uncertain written contractual terms comply with the statute of frauds as long
as they can be made certain by reference to extrinsic evidence, and as long as that evidence is
not used to contradict the written terms. (Sterling, supra, 40 Cal.4th at p. 771, fn. 13, 55
Cal.Rptr.3d 116, 152 P.3d 420.).] See also, Jacobs v. Locatelli (2017), 8 Cal.App. 5th 317, 325
[“As a result of Sterling, it is indisputably the law that “when ambiguous terms in a
memorandum are disputed, extrinsic evidence is admissible to resolve the uncertainty.” (Sterling,
supra, 40 Cal.4th at p. 767, 55 Cal.Rptr.3d 116, 152 P.3d 420.) The agreement must still provide
the essential terms, and it is “clear that extrinsic evidence cannot supply those required terms.”
(Ibid.)]

Here, the only writing signed by both parties is the November 2, 2016 written agreement,
which explicitly provides for a $10,000 down payment (“earnest money to be applied to the sales
price™); in fact, the agreement acknowledges receipt of that down payment. Mr. Cotton is
alleging that the oral agreement provided for a down payment of $50,000, which is in direct
contradiction of the written term of a $10,000 down payment.

Second, Third and Fourth Causes of Action for Intentional Misrepresentation,
Negligent Misrepresentation, and False Promise

Each of these causes of action fails to state facts sufficient to constitute a cause of action
because Mr. Cotton has not and cannot allege reasonable and justifiable reliance.

. No Reasonable Reliance

A necessary element of each of these causes of action is reasonable reliance on 233
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Adam Witt and David Demian

July 27, 2017
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alleged false representation. [See CACI 1900, 1902, and 1903]

“[T]here are two causation elements in a fraud cause of action. First, the plaintiff’s actual
and justifiable reliance on the defendant’s misrepresentation must have caused him to take a
detrimental course of action. Second, the detrimental action taken by the plaintiff must have
caused his alleged damage.” (Beckwith v. Dahl (2012) 205 Cal.App.4™ 1039,1062.)

“Actual reliance occurs when a misrepresentation is ‘“an immediate cause of [a
plaintiff’s] conduct, which alters his legal relations,” and when, absent such representation, ‘“he
would not, in all reasonable probability, have entered into the contract or other transaction.”
(Engalla v. Permanente Medical Group, Inc. (1997) 15 Cal 4™ 951, 976-977.)

“‘Besides actual reliance, [a] plaintiff must also show ¢justifiable” reliance, i.e.,
circumstances were such to make it reasonable for [the] defendant’s statements without an

~ independent inquiry or investigation.’ [Citation.] The reasonableness of the plaintiff’s reliance is

judged by reference to the plaintiff’s knowledge and experience. (5 Witkin, summary of Cal.

Law, Torts, § 808, p. 1164.) “Except in the rare case where the undisputed facts leave no room

for a reasonable difference of opinion, the question of whether a plaintiff’s reliance is reasonable

is a question of fact.” [Citations.]’ [Citation.” (OCM Principal Opportunities Fund, L.P. CIBC
World Markets Corp. (2007) 157 Cal.App.4™ 835, 864-865.)

When a promise contradlcts the express terms of the contract, provmg justifiable reliance
is an uphill battle. (Pacific State Bank v. Greene (2003) 110 Cal.App.4™ 375, at 393.) This is
because of the general principle that a party who signs a contract “cannot complain of
unfamiliarity with the language of the instrument” (Madden v. Kaiser Foundation Hospitals
(1976) 17 Cal.3d 699, 710), the defrauded party must show a reasonable reliance on the
misrepresentation that excuses the failure to familiarize himself with the contents of the
document. (Rest.2d Contracts, §§ 164, 166; California Trust Co. v. Cohn (1932) 214 Cal. 619.)
For instance, a “party’s unreasonable reliance on the other’s misrepresentations, resulting in a
failure to read a written agreement before signing it, is an insufficient basis, under the doctrine of
fraud in the execution ...” for pennittmgl that party to void the agreement. (Rosenthal v. Great
Western Fin. Securities Corp 14 Cal.4™ at p. 423) Thus, the particular circumstances of the
contract’s execution, including the prominent and discernible provisions of the contents of the
writing in issue, must make it reasonable for the party claiming fraud to have nonetheless relied
on the mischaracterization. This is not an easily met burden of proof.

More importantly for purposes of this demurrer, Mr. Cotton has not alleged facts which,
if true, are sufficient to support a finding of reasonable reliance. In addition, considering that the
misrepresentations Mr. Cotton is claiming are in direct conflict with the clear, unambiguous
written agreement signed by Mr. Cotton, it does not appear Mr. Cotton can amend to allege a
factual scenario by which Mr. Cotton would be able to establlsh reasonable reliance on alleged
rmsrepresentatlons made by Mr. Geraci.

234



235




201700010073

4

236

““PROOF OF SERVICE BY MAIL,




N2 |
28 |

| true-and correct,

I,DebraLBarkcr,declaxethat [ am over theageef 18 years andnotap ity to thecase,lam

Diego, California; and my business address is: |

‘T declare under penalty of perjury under the laws of the State of Califomia that the foregoing is
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DAVID 8, PEMIAN, SBN 2206286
E-MAIL; ddemlan@ftblaw.com
1 . ADAM C., WITT, §BN 271502
RIS . SHATT. $8N 312407
2 _ E-MAIL: rbhatt@ftblaw.com
' FINCH, THORNTON & BAIRD, LLP
3 ATTORNEYS AT LAW '
4747 EXECUTIVE DRIVE - SUITE 700
4 SAN DIEGO, CALIFORNIA 92121-3107
TELEPHONE: (858) 737-3100 ’
5 ~ FACSIMILE: (868) 737-3101
6 Attorneys for Defendant and Cross-Complainant Darryl Cotton
. | ‘
8 ‘ SUPERIOR COURT OF THE STATE OF CALIFORNIA
9 FOR THE COUNTY OF SAN DIEGO
10 CENTRAL DIVISIQN
11| LARRY GERACI, an individual, CASENO: 37-2017-00010073-CU-BC-CTL
12 Plaintiff, DARRYiﬂ COTTON’S OPPOSITION TO
LARRY GERACT'S DEMURRER TO THE
131 v, SECOND AMENDED CROSS-COMPLAINT
14 DARRYL COTTON, an individual; and [IMAGED FILE]
DOES 1 through 10, inclusive, o ‘
15 : Assigned to:
16 Defendants. . Hon, Joe! R. Wohlfeil, Dept. C-73
| Date: November 3, 2017
17 Time: 9:00 a.m.
Dept.: C-73
18 : : |
Complaint Filed: March 21,2017
19 Trial Date: May 11,2018
20
21 AND RELATED CROSS-ACTION,
22 I
23 INTRODUCTION
24 Darryl Cotton’s (“Cotton”) Second Amended Cross-Complaint (“SACC”) alleges
25|| Breach of Contract, Intentional Misreptesentation, Negligent Mistepresentation, False Promise,
26 ||  and Declaratory Relief claims against Larry Geraci (“Geraci”) stemming from the latter’s
271 behavior in a real-estate deal with Cotton. The SACC states facts sufficient to allege each of

28\ these causes of action. Getacl’s arguments fo the contrary lack ﬁama\ and legal roerit,
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1 Legally, Geraci’s reliance on the Statute of Frauds is misguided. The SACC alleges the
/w 2 existence of a written agreement that is not subject to the|Statute of Frauds. Factually, Geraci’s
3 arguments alternatively ignore and misconstrue allegations in the SACC to suit Geraci’s needs.
4 Indeed, some of Geraci’s arguments are utterly irrelevant and non-responsive to Cotton’s
5 SACC, The Court should deny Geraci’s demurrer. Should the Court find merit in any of
6 Geraci’s arguments, the Court should grant leave to Co’ctcl)n to amend.
7 I |
8 FACTS
9 In or around August 2016 Geraci approached Cotton and expressed interest in
10 || purchasing real property oWned by Cotton locéted at 6176 Federal Boulevard, San Diego,
11 || California 92114 (“Property”). (SACC, p. 3, §8.) Geraci was drawn to the Property because it
12 || was potentially eligible to be used as a Medical Marijuana Consumer. Cooperative (“MMCC”).
13 || ({d.) For the Property to run as an MMCC, a Conditional Use Permit (“CUP”) rﬁust be issued

by the City. A CUP for an MMCC is only issued to eligible properties following a permitting

i
E-N

15 ]| process which takes several months. (SACC, p. 4, §11.) Cotton and Geraqi engaged in lengthy
16 negotiations over the terms for potential sale of the Property, and ultimately reached agreement
17 || onseveral key terms. However, these deal points were never reduced to a fully integrated
18 || written agreement, Instead, at the prodding of Geraci and based on the representationsk and
19 || promises of Geraci that comprise the fraud related causes of action set forth in the SACC, on
20 || November 2, 2017, the parties executed an ambiguous document (“November Document™) and
21| exchanged emails which were incorporated into that document (“November Emails™). |
22 | Summarily, Cotton alleges that the November Document and November Emails combine to
23 || evidence the following basic terms of agreement, all as alleged in the SACC:
24 (1)  creating a record of Geraci having paid $10,000.00 in earnest money and that
25 || - Cotton would not enter into an agreement with any third party for the Property pénding
26 || negotiation of a final agreement;

N 270 11117
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(2) providing evidence of the parties’ agreement én the property’s purchase price of
$800,000.00; '

(3) providing evidence of the agreement for Cotton to receive a ten petcent profits
interest in the MMCC to be established by Geraci; and | _

(4)  providing evidence of the parties’ good-faith agreement to negotiate in good
faith and to formalize a final, fully integrated document reflecting the material terms of their

purchase agreement. (SACC,p.6,918)

Of course, Geraci now disputes Cotton’s allegations as to the November Document and

the November Emails. Geraci asserts the November Document is, despite numerous verbal

and written communications prior to and after the date of the November Document to the
contrary, including the November Emails, a final binding real estate purchase agreement
pursuant to which Cotton promises to sell the Property. The simple fact is that Cotton alleges
otherwise in the SACC and, most importantly at this stagé of the case, Cotton’s allegations are
sufficient to state each of the causes of action alleged in the SACC,
I
LEGAL STANDARD FOR DEMURRER
A demurrer for “failure to state a cause of action” is commonly referredto as a
“general” demurrer, (Mckenney v. Purepac Pharmaceutical Co. (2008) 167 Cal. App.4th 72,
77.) When a general demurrer challenges a specific cause of action, the test is whether that
cause of action states any claim entitling plaintiff to relief, If the essential facts of any valid
claim are present, then the cause of action prevails against the general demurrer, (Quelimane
Co. v. Stewart Title Guaranty Co, (1998) 19 Cal.4th 26, 38-39.) Further, and dl;rectly
applicable to Geraci’s demurrer, “[o]bjections that a complaint is ambiguous or uncertain, or
that essential facts appear only inferentially, or as conclusions of law, or by way of recitals,
must be raised by special demurrer, and cannot be reached on general demurrer.” (Johnson v.

Mead (1987) 191 Cal,App.3d 156, 160, original italics.) Lastly, it is well eétablished thatifa

3
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demurrer is sustained, “it is an abuse of discretion to sustain a demurrer without leave to
amend if there is any reaéonable possibility that the defect can be cured by amendment.”
(Goodman v. Kennedy (1976) 18 Cal.App.3d 335, 349.)
| v
ARGUMENT

A The Statute of Frauds Does Not Apply to Bar the SACC

The SACC states facts supporting a claim for breach of a contract. Cotton alleges
Geraci has failed to perform the parties’ agreement reached in November 2016. Cotton alleges
the agreement at iésue is an agreement to negotiate in good faith to arrive at a commercially
reasonable and ‘fully integrated written agreement or agréements to document the terms for sale
of the Property. (SACC, p. 6, 18.) Cotton alleges this agreement is evidenced by the
writings attached to the SACC as Exhibits 1 and 2. (SACC,p. 6,918.) Both writings are
subscribéd to by Geraci and are therefore outside the purview of the statute of frauds.

Ultimately, Geraci’s demurrer request is irretrievably flawed, as it is based on the
mistaken premises that: (1) there is no dispute as to the intérpretation of the November
Document and the November Emails; and (2) that the $5.Q,OO0.00 deposit alleged in the SACC
contradicts the November Document’s reference to $10,000.00 of “earnest money.” As to the
first point, the existence of a dispute over the terms of the parties’ agreement is abundgntly
cléar from the allegations of the SACC as compared to the allegations of Geraci in the
Complaint. The parties do not agree as to what comprises the terms of this contract, The
SACC properly alleges the existence of a written agreement and refers to parole evidence to
provide detail as to uncertain terms contained in those writings. Accordingly, the statute of
frauds does not apply.

Second, the alleged acknowledgement as to payment of $10,000.00 in theANovember
Document is not in cbnﬂict with a $50,000.00 deposit. $10,000.00 was paid and an additional
$40,000.00 would be captured in the final agreement which Geraéi promised to have his
lawyer prepare. (SACC, p. 5, 49 14(a), 15, and 16; p. 6,9 17.) Cotton agreed to allow a

4
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partial down payment of $10,000.00 — at Geraci’s insistence, no less — with the balance of the
money ($40,000.00) due at a later date because Geraci needed additional time to come up with
the full $50,000.00 deposit. .(SACC, p. 5, 19 14(a), 16; p. 6, § 17 [“Cotton was hesitant to
grant Geraci more time to pay the non-fundable deposit but Geraci offered to pay $10,000.00
towards the $50,000.00 total deposit immediately as a show of “good-faith, * even though the
parties had not reducedl their final agreement to writing.”] [emphasis added].) Contrary, then,
to Geraci’s assertions, the evidence that Cotton seeks to introduce is consistent with — not
coﬁtradictory to — the parties written memorandum and is, thus, admissible under Sterling v.
Taylor (2007) 40 Cal.4th at 757, as a pafole agreement consistent with the terms of a writing,
(Sterling, supra, 40 Cal.4th at 771-772 [holding that under the statute of frauds a parole
agreement must be “one whose terms are consistent with the terms of the memorandum.”])!
As such, Geraci’s initial attempt to demurrer Cotton’s First Cause of Action is unavailing,
Cotton also states a valid claim for breach of contract for another reason. Under
Copeland v, Baskin Robbins U.S.A. (2002) 96 Cal. App.4th 1251, 1256, Cotton states a valid
breach-of-contract claim if he alleges facts showing that (a) Geraci and he had agreed to
negotiate in good faith; and (b) that the failure “to reach ultimate agreement resulted from a .
breach of that’s party obligation to negotiate or to negotiate in good faith.” (Id. at p. 1257,
eminhasis added.) Cotton does precisely this in the SACC. In fact, the parties’ use of the

~ phrase “earnest money” confirms Cotton’s interpretation of the November Document and the

November Emails as providing for further negotiation in good faith to arrive at a final
agreement.? (SACC, p. 6, 718.) Cotton’s SACC alleges that Geraci did not honor this
obligation. Cotton, for instance, alleges that Geraci intentionally delayed further negotiations,

that Geraci failed to deliver purchase documents, and that Geraci failed to fully pay the agreed-

! Notably, in Sterling the Court ruled in the context of a summary judgment motion, not in the context of a
demurrer. ' :

2 Black’s Law Dictionary defines “earnest money” as a “deposit paid (often in escrow) by a prospective buyer
(esp. of real estate) to show a good-faith intention to complete the transaction, and ordinarily forfeited if the

" buyer defaults.”
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upon $50,000.00 deposit. (SACC, p. 12, §36.) If these allegations are assumed as true, as
they must be, Geraci’s demurter to the first cause of action of the SACC should be denied.

B, The SACC Alleges Actionable Breach

Geraci further attempts to demurrer Cotton’s First Cause of Action by arguing that

~ Geraci fulfilled all the terms of the November Document and that, in any event, Cotton did not

have a duty to act in good faith because the November Document did not contain a good-faith
term. (Demurrer, p. 12, Ins, 16-27.) Geraci’s first assertion is patently belied by the simple

fact that the terms of the November Document fail to reflect all of the parties’ material terms.

- Geraci, thus, is wrong in asserting that he fulfilled all of the terms of the parties’ agreement:

He breached at least one material term of it, viz., the promise to negotiate in good faith to |
deliver a proposed final agreement, the promise to deliver a 10 percent interest in the property,
and failing to pay the amounts due for the $50,000.00 deposit. (SACC, p.11, q 36.)

Geraci’s second contention (i.e., that he had no duty to act in good faith) fares no better.

~ The courts have made clear that “[t]here is an implied covenant of good faith and fair dealing

- in every contract that neither party will do anything which will injure the right of the other to

receive the benefits of the agteement.” -(Comunale v. Traders & General Ins. Co. (1958) 50
Cal.2d 654, 658.) As Geraci himself points out in quoting verbatim the November Document,
the parties agreed to close the sale of the property for $800,000.00 upon the City of San
Diego’s future approval of the CUP application. (Demurrer p. 8, Ins. 5-11 [quoting verbatim
the parties’ Noverﬁber document.]) Even assuming the parties’ agreement was captured solely
by the November Document, California law bound Geraci to act in good faith. Without
question, the SACC alleges just such a breach, namely, that Geraci intentionally delayed
further negotiations, that Geraci failed to deliver purchase documents, and that Geraci failed to
fully pay the agreed-upon $50,000 deposit. (SACC, p. 11, §36.)

Simply put, Geraci’s attempts to demurrer Cotton’s First Cause of Action are

unavailing,

NN
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C. Cotton’s SACC Properly Pleads Causes of Action
for Intentional and Negligent Misrepresentation and False Promise

1. Cotton Alleges Facts Proving that Geraci
Engaged in Intentional Misrepresentation and False Promise

To state a claim for intentional misrepresentation, Cotton must allege that Geraci
misrepresented a fact he knew was false, Geraci intended to defraud Cotton, and Cotton
justifiably relied on Geraci’s representations and suffered damage as a result. (Engalla v.
Permanente Medical Group, Inc. (1997) 15 Cal.4th 951, 974). The elements of False Promise
are nearly identical. (Beckwith v. Dahl (2012) 205 Cal. App.4th 1039, 1059-1060 [“in a
promissory fraud action, to sufficiently allege defendant made a misrepresentation, the
complaint must allege (1) the defendant made a representation of intent to perform some future
action, i.e., the defendant made a promise, and (2) the defendant did not really have that intent
at the time that the promise was made, i.e., the promise wés false”]; see also CACI 1902
[entitled False Promise])

Cotton’s SACC pleads facts in support of all these elements on pages 12-13 and on
pages 15-16. To summarize, the SACC alleges that Geraci:

o Falsely represented to Cotton that the November 2, 2Ql6 agreement was not the
parties’ final, full, and integrated contract between them; |

) Falsely represented to Cotton that he (Geraci) would honor the terms of the
parties’ agreement by, among other things, memorializing in writing the full scope of the terms
of their agreement and by exerting good-faith efforts to close the sale of Cotton’s Property;

. Falsely represented to Cotton that he (Geraci) would remit the balance of the
$50,000.00 non-refundable deposit; and |

. That, as a result of Geraci’s rebresentations, Cotton justifiably relied on
Geraci’s prbmises, énd that Cotton has incurred harm in the form of diminished property value -
and attorneys' fees. (/d.) In fact, Geraci assured Cotton he could be relied upon because as an

“Enrolled Agent” he worked in a fiduciary capacity for many high net-worth individuals,

7
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(SACC, p3 99(2).)
Cotton,.in short, has plead his intentional tort claims.

2. Cotton Alleges Facts Proving that _
Geraci Engaged in Negligent Misrepresentation

To prevail on the tort of negligent misrepresentation, Cotton must show that Geraci
made statement of facts that were false and that no reasonable person would have believed
them to be true. (Tarmann v. State Farm (1991) 2 Cal.App.4th 15 3) Cotton does precisely
this in his SACC. For instance, Cotton alleges that, “[o]n multiple occasions, Geraci
represented to Cotton that Geraci had not yet filed a CUP application with respect to the
Prbperty when [in reality] the CUP application had already been filed” and that “[o]n multiple
occasions Geraci represented to Cotton that the preliminary work of preparing a CUP
application was merely underway, when, in fact, the CUP application had already been filed.”
(SACC, p. 14, § 45(d)-(e) [emphasis added]). Each of these italic stafements is a statement of
fact that Geraci had no reasonable grounds for believing true: It was Geraci, after all, who
controlled the handling of Cotton’s CUP application and who uttered these statements knowing
that could not have been true.

Accordingly, Cotton has plead his Negligent Misrepresentation cause of action,

3. Cotton Alleges Reasonable Reliance on Geraci’s

Misrepresentations and Accordingly, Geraci’s Demurrer
to the Second, Third, and Fourth Causes of Action Fails

Geraci requests dismissal of Cotton’s Intentional Misrepresentation, Negligent

Mistepresentation, and False Promise Causes of Action on the grounds that Cotton could not
have reasonably relied on Geraci’s representations. He lodges a few arguments in support of
this claim; however, none of them are persuasive. In fact, Geraci repeatedly argues the merits
of the facts rather than addressing the sufficiency of the allegations. Accordingly, the demurrer
request has no merit.

Geraci first asserts, that the alleged misrepresentations contradict the terms of the

parties’ agreement and therefore “proving justifiable reliance is an uphill battle.” (Demurrer,

8
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p. 14, Ins, 9-21 [citing a slew of case law to that effect] [emphasis added].) Of course, at the
pleading stage the qﬁestion is not one of proof but of allegations, and here Cotton has met his
burden, Further, there is no contradiction between the terms of the agreement alleged by
Geraci and the allegations of ‘misrepresentaﬁon asserted by Cotton,

Geraci also argues that Cotton could not have reasohably relied on Geraci’s oral
representations because those terms “directly conflict with the clear, unambiguous written
agreerhent signed by Cotton” in November 2016, (Demurrer, p. 14, Ins, 22-27.) Yet, Cotton’s
Intentional Misrepljesentatioh, Negligent Misrepresentgtion, and False Promise Causes of
Action sound in for#® — not contract — and are not even subject to the same confines that the

parole evidence rules places on contractual actions. (See, e.g., Riverisland Cold Storage, Inc.

v. Fresno-Madera Production Credit Association (2013). 55 Cal.App.4th 1169, 1172 [“The

parol evidence rule protects the integrity of written contracts by making their terms the

’exclusive evidence of the parties’ agreement.”]) Geraci is simply mistaken in asserting that the

strictures of contract law preclude Cotton from reasonably relying on Geraci’s oral
representations in proving his tort claims.

Geraci finally asserts that Cotton could not have reasonably relied on Geraci’s
representations because Cotton harbored concern that Geraci would breach the parties’
agreement. (Demurrer, p. 15, Ins. 1-2. [quoting SACC p. 6, § 17.]) Geraci’s argument,
however, falsely equates fear that a party would breach an agreement with an absence of
justifiable reliance. Yet, as everyday life réveals,_ one can justifiably rely on another’s promise
whilé simultaneously harboring concern that the person may not live up to expectations — as,
for instance, occurs when a senior lawyer relies on a junior lawyer’s promise to meet a

pressing deadline.

3 Case law confirms this, “Fraud is an intentional fort; it is the element of fraudulent intent, or intent to deceive,
that distinguishes it from actionable negligent misrepresentation and from nonactionable innocent
misrepresentation, It is the element of intent which makes fraud actionable, irrespective of any contractual or -
fiduciary duty one by party might owe to the other.” (City of Atascadero v. Merrill Lynch, Pierce, Fenner &
Smith (1998) 68 Cal.App.4th 445,482.) “Negligent misrepresentation is a separate and distinct tort, a species of
the fort of deceit.” (Bock v. Hansen (2014) 225 Cal.App.4th 215, 227-228.) All emphasis in quotes are added.
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In sum, Geraci’s general assault on Cotton’s Second, Third, and Fourth Causes of -

Action fail.

D, Geraci’s Additional Arguments Directed at
Cotton’s Third.Cause of Action Fare No Better

Geraci additionally — and independently — seeks to demurrer Cotton’s Third Cause of
Action (Negligent Misrepresentation) on two mote grounds. Geraci first argues that Cotton’s
negligence claim is impermissibly based on future promises and not on contemporary |
repféséntations that Geraci made. (Demurrer, p. 15-16 [quoting Tarmann v. State Farm (1991)
2 Cal.App.4th 153, 158 for the proposition‘that “to be actionable, a negligent misrepresentation
must ordinarily be as to past or existing material facts, [P]redictions as to future events or
statements as to future action by some third party, are deemed opinions, and not actionable
fraud.”])

Geraci, however, ignores Cotton’s allegations that shthhat Geraci made
contemporary representations of fact that Geraci had no reasonable grounds for believing true.
For instance, Cotton alleges in his SACC thaf, “[o]n multiple occasions, Geraci represented to
Cotton that Geraci had not yet filed a CUP application with respect to the Property when [in
reality] the CUP application had already' ‘been filed” .and that “[o]n multiple occasions Geraci
represented to Cotton that the preliminary work of preparing a CUP application was merely
underway, when, in fact, the CUP application had already been filed” (SACC, p. 14, § 45(d)-
(e) [emphasis added]). Accordingly, Cotton has alleged facts supportive of his allegation that
Geraci negligently misrepresented facts. |

Geraci also argues that Cotton’s negligénce claim is demurrable because California law
precludes a party from simultaneously pleading a claim for negligent misrepresentation and
intentional fraud, but that Cotton has plead both, (Demurrer, p. 15, Ins, 9-28.) In support of
this argument, Geraci quotes an excerpt of Tarmann v. State Farm (1991) 2 Cal.App.4th 153,

158-159 that reads, “[f]he specific intent requirement also precludes pleading a false promise
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/ 1 claim as a negligent misrepresentation, i.e., ‘the assertion, as a fact, of that which is not true,
/w 2 by one who has no reasonable grodnd for belleving it to be true.”” (italics in Geraci’s
3 Demurrer). | |
4 Geraci, however, misconstrues the excerpted portion of Tarmann. The vcourt in
5 Tarmann was discussing the substantive elements that a party must prove to prevail onka
6 || negligent misrepresentation claim, and, in the portion of the opinion that Geraci quotes, the
7 court merely was instructing that a party cannot establish a negligent misrepresentation claim
8 by proving the same mens rea level —i.e., specific intent — that is required to establish an
9 intentional misreprc;sentatipn claim. (Tarmann, supra, 2 Cal.App.4th atp. 159.) Critically,
10 || the Tarmann court did not, nor did it seek to, diminish California’s well-known and generally-
11 || applicable procedural rule permitting patties to plead inconsistent legal theories. (E.g.: Lim v.
12 (| The, TV Corp. Internat (2002) 99 Cal.App.4th 684, 691 [noting that a party may plead
13 || inconsistent legal theories based on a common set of operative facts.]) Once again, Geraci’s

attempt to demurrer Cotton’s negligence claim is unavailing.

)

'_.
W

A"
16 CONCLUSION
17 For the foregoing reasons, the Court should overrule Geraci’s demutrers as to every
18 || cause of action contained in Cotton’s SACC. Should the Court find merit in any of Geraci’s
19 {| arguments, the Court should grant leave to Cotton to amend.
20 || DATED: October 23, 2017 Respectfully submitted,
21
22
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24 ADAM C, WITT
RISHI S. BHATT
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FINCH, THORNTON & BAIRD, LLP
ATTORNEYS AT LAW ‘
4747 EXEGUTIVE DRIVE - SUITE 700

SAN DIEGO, CALIFORNIA'92121-3107

TELEPHONE: (858) 737-3100
FACSIMILE: (858) 737-3101

Attorneys for Defendant and Cross-Complainant Darryl Cotton

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN DIEGO

CENTRAL DIVISION
LARRY GERACI, an individual, CASE NO: 37-2017-00010073-CU-BC-CTL
Plaintiff, PROOF OF SERVICE VIA GOLDEN STATE
. OVERNIGHT
v [MAGED FILE]

DOES 1 through 10, inclusive, ‘ Assigned to:
Hon. Joel R, Wohlfeil, Dept C-73

Complaint Filed: March 21, 2017
Trial Date: Not Set

Defendants,

AND RELATED CROSS-ACTION,

I, Alexandria M., Quindt, declare that;

I am over the age of eighteen years and not a party to the action; I am employed in the
County of San Diego, California, where the mailihg occurred; and my business address is 4747
Executive Drive, Suite 700, San Diego, California 92121 -3107. I further declare thatyI am
readily familiar with the business’ practice for collection and processing of correspondence for
mailing with Golden State Overnight pursué.nt to which practice the correspondence will be
deposited with Golden State Overﬁight this same déy in the ordinary course of business. I
caused to be served the following document(s): DARRYL COTTON’S OPPOSITION TO
LARRY GERACI’S DEMURRER TO THE SECOND AMENDED CROSS-COMPLAINT,

by placing a copy thereof in a separate envelope for each addressee listed as follows:
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Michael R. Weinstein, Esq. ATTORNEYS FOR PLAINTIFF AND
%ggrtitsfé ’g;g;ggcre, Esq. " CROSS-DEFENDANT LARRY GERACI,
A Professional Corporation S}IE\II?R%ROSS-DEFENDANT REBECCA

501 West Broadway, Suite 1450
San Diego, California 92101
Telephone:  (619) 233-3131
Facsimile:  (619) 232-9316
Email; mweinstein@ferrisbritton.com
stoothacre@ferrisbritton.com

I then sealed the envelope(s) and, with the postage thereon fully prepaid, either
deposited it/each Golden State Overnight or placed it/each for collection and mailing on
October 23, 2017, at San Diego, California, following ordinary business practices.

I declare under penalty of petjury under the laws of the State of California that the
foregoing is true and correct, '

Exeéuted on October 23, 2017.
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FERRIS & BRITTON
A Professional Corporation
Michael R. Weinstein (SBN 106464)
Scott H. Toothacre (SBN 146530)
501 West Broadway, Suite 1450
San Diego, California 92101
Telephone: (619) 233-3131
Fax: (619) 232-9316
mweinstem@ferrisbritton.com
stoothacre@ferrisbritton.com

Attorneys for Plaintiff and Cross-Defendant
LARRY GERACI

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN DIEGO, CENTRAL DIVISION

- LARRY GERACI, an individual, Case No. 37-2017-00010073-CU-BC-CTL
Plaintiff, Judge: Hon. Joel Wohlfeil
V. REPLY MEMORANDUM OF POINTS

AND AUTHORITIES IN SUPPORT OF
DARRYL COTTON, an individual; and CROSS-DEFENDANT LARRY GERACI’S

DOES 1 through 10, inclusive, DEMURRER TO SECOND AMENDED
CROSS-COMPLAINT BY DARRYL
Defendants. COTTON ~
- [IMAGED FILE]
DARRYL COTTON, an individual,
DATE: November 3, 2017
Cross-Complainant, TIME: 9:00 a.m.
v DEPT: C-73
V.
‘ Complaint Filed: = March 21, 2017
LARRY GERACI, an individual, REBECCA Trial Date: - May 11, 2018

BERRY, an individual, and DOES 1
THROUGH 10, INCLUSIVE,

Cross-Defendants.

Plaintiff and Cross-Defendant LARRY GERACI (hereafter “Geraci” or “Plaintiff”) respectfully
submits these reply points and authorities in support of his demurrer to Defendant and Cross-
Complainant DARRYL COTTON’S (hereafter “Cotton” or “Cross-Complainant™) Second Amended |.
Cross-Complaint filed on August 25, 2017 (hereafter “SAXC”) and in response to Cotton’s opposition

arguments.
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L INTRODUCTION

Cotton’s Opposition to Geraci’s Demurrer to the Second Amended Cross-Complaint
(hereinafter “Opposition”) is unpersuasive as to the issues raised in the Demurrer.

Contrary to the allegations in his prior pleadings and, in particular, the subject SAXC, Cotton
argues that the agreement between the parties is comprised of the November 2, 2016 written agreement
(hereafter “Written Agreement”) and certain November emails (hereafter “November Emails™) which
were incorporated into that document and together evidence the basic terms of the agreement.
(Opposition, 2:17-23.). Cotton’s argument fails for a number of reasons: 1) the emails were not
integrated into the Written Agreement; 2) even if the November Emails were integrated into the Written
Agreement, they are not signed by Geraci, and therefore are barred by the statute of frauds; 3) the
November Emails do not in and of themselves evidence an agreement between the parties; and
4) Geraci has done everything required of him under the Written Agreement and therefore has not
breached the contract itself nor the implied covenant of good faith and fair dealing.

As to Cotton’s causes of action for intentional and negligent misrepresentation and false
promise, Cotton cannot overcome his own admissions in his pleadings that he was hesitant and
understandably concerned, and despite his hesitation, concerns, and reservations he agreed to Geraci’s
terms. (SAXC §17.) Given these admissions, Cotton has failed to allege reasonable and justifiable
reliance. At a minimum, he has not pleaded facts which would lead one to conclude he acted in
reasonable and justifiable reliance on any statements made by Geraci.

Finally, Cotton argues that the Tarmann v. State Farm (1991) 2 Cal.App.4th 153 case cited by
Geraci should be disregarded because it discussed the proof necessary to prevail on a negligent
misrepresentation claim rather than the pleading requirements for such a claim. That argument is
erroneous. The Tarmann case arose on demurrer and the Court specifically stated that “[t]he specific
intent requirement [of pleading intentional fraud] precludes pleading a false pi'omise claim as a
negligent misrepresentation . . .”  Cotton cannot plead intentional fraud and negligent
misrepresentation.

111/
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IL LEGAL ANALYSIS
A. No Integration of Emails with Written Contract
“Under Callforma law, parties may validly incorporate by reference into their contract the terms

of another document.” (Baker v. Aubry (1989) 216 Cal.App.3d 1259, 1264.) The reference to the

‘incorporated document must be clear and unequivocal and the terms of the incorporated document must

be known or easily available to the contracting parties. (Spellman v. Securities, Annuities & Ins. |
Services, Inc. (1992) 8 CalApp.4th 452, 457; Chan v. Drexel Burnham Lambert, Inc. (1986)
178 Cal.App.3d 632, 641; Baker v. Aubry, supra, 216 Cal.App.3d at p. 1264; Slaught v. Bencomo
Roofing Co. (1994) 25 Cal.App.4th 744.)

Neither the actual November 2, 2016 Written Agreement signed by the parties nor the
November Emails, which Cotton alleges “evidence” the basic terms of the contract, contain any
language of incorporation let alone language making a clear and unequivocal reference to the allegedly
incorporated document. The Written Agreement signed by the parties does not make any reference to
those emails being incerporated into the Written Agreement. Therefore, the emails are not incorporated
into the signed contract as a matter of law.

B. Statute of Frauds

Cross-Complainant argues that the SAXC “alleges the existence of a written agreement that is
not subject to the Statute of Frauds.” (Opposition, 2:1-2.) This argument misses the mark.

A contract comihg within the statute of frauds is invalid unless it is memorialized by a writing
subscribed by the party to be charged or by the party’s agent. (Civ. Code, § 1624.) And it is clear that
an agreement for the sale and purchase of real property comes within the statute of frauds. (Civ. Code, |
§ 1624(a)(3).) Cotton’s claims alleged in the SAXC unquestionably arises out of an agreement
regarding the sale and purchase of real property. ‘

Cross-Complainant further argues that the parties executed an ambiguous document (the Written
Agreement) and exchanged emails (the November Emails) which were incorporated into that
document. Cross-Complainant asserts summarily that the Written Agreement and November Emails
“combine to evidence the following basic terms ‘of agreement, all as alleged in the SAXC.” |

(Opposition, 2:22-23, emphasis added.) This argument also misses the mark.
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First, the terms and conditions of the Written Agreement, a one-page document which is attached
to both the underlying Complaint and the SAXC, are clear and unambiguous.

Cotton clearly alleges in all of his prior cross-complaints, including the instant SAXC, that “[o]n
November 2, 2016, Geraci and Cotton met at Geraci’s office ... [and] the parties reached an agreement
on the material terms for the sale of the Property.” (SAXC 13.) At that November 2, 2016 meeting

the parties executed the Written Agreement, which states the following material terms and conditions:

Darryl Cotton has agreed to sell the property located at 6176 Federal Blvd, CA
for a sum of $800,000.00 to Larry Geraci or assignee on the approval of a
Marijuana Dispensary. (CUP for a dispensary)

Ten Thousand dollars (cash) has been given in good faith earnest money "to be

applied to the sales price of $800,000.00 and to remain in effect until license is
approved. Darryl Cotton has agreed not to enter into any other contacts on this

property.

(SAXCY 18.)‘ These terms and conditions could not be more clear and unambiguous.

Cotton goes on to attempt to allege an oral agreement, or a partly written and partly oral
agreement, entered into on that November 2, 2016, date with the alleged oral terms and conditions
adding to and/or varying from the terms set forth in the writing in the Written Agreement. Those
allegations cannot, as a matter of law, survive the Statute of Frauds.

The Written Agreement is the controlling evidence under the statute of frauds. Cotton alleges,
based on extrinsic evidence, that the actual agreement between the parties contains material terms and
conditions in addition to those in the written agreement as well as a term (a $50,000 deposit rather than
the $10,000 deposit stated in the written agreement) that expressly conflicts with a term of the
November 2, 2016 agreement. However, such a claim cannot stand as extrinsic evidence cannot be
employed to prove an agreement at odds with the terms of the written memorandum. (Beazell v.
Schrader, (1963) 59 Cal.2d 577.) Cotton’s argument that the $10,000 deposit term in the Written
Agreement is ambiguous and can be reconciled with his allegation of an‘ agreement for a $50,000
deposit is absurd. Nowhere in his allegations are facts from which it can be inferred that they are
anything except conflicting and contradictory terms.

Second, Cross-Complainant asserts that the November Emails “. . . are subscribed to by Geraci
and are therefore outside the purview of the statute of frauds.” (Oj)position, 4:12-13.) Apparently,
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Cross-Complainant is arguing that the signature block at the bottom of the emails containing Geraci’s
name is tantamount to a signed agreement which would satisfy the statute of frauds, i.e., some sort of
electronic signature within the meaning of Uniform Electronic Transactions Act (“UETA”), Civil Codet
section 1633.7. Cross-Complainant is mistaken. |

Civil Code section 1633.7(a) provides:

(8 A record or signature may not be denied legal effect of enforceability solely
because it is in electronic form. :

(b) A contract may not be denied legal effect or enforceability solely because an
electronic record was used in its formation.

c) Ifalaw requires a record to be in writing, an electronic record satisfied the law.

gd) If a law requires a signature, an electronic signature satisfies the law.”

“An electronic record or electronic signature is attributable to a person if it was the act of the
person. The act of the person may be shown in any manner . . ..” (Civ. Code, § 1633.9(a); see also Ni v.
Slocum (2011) 196 Cal.App.4th 1636, 1647 [“the Legislature has, through these provisions, expressed
general approval of the use of electronic signature in commercial and governmental transactions™).) |

Civil Code section 1633.2(h) defines an electronic signature as “an electronic sound, symbol, or
process attached to or logically associated with an electronic record and executed or adopted by a
person with the intent to sign the electronic record.” UETA applies, however, only when the parties
consent to conduct the transaction by electronic means. (Civ. Code, § 1633.5(b).) “Whether the
parties agree to conduct a transaction by electronic means is determined from the context and |
surrounding circumstances, including the parties’ conduct . . ..” (Jbid) “A party that agrees to conduct
a transaction by electronic means may refuse to conduct other transactions by electronic means . . ..”
(Civ. Code, § 1633.5(c).) | |

However, while attributing the name on an e-mail to a particular person and determining that
the printed name is “[t]he act of [this] person” is a necessary prerequisite to considering it a valid|
signature, it is insufficient, by itself, to establish that it is an “electronic signature.” (Civ. Code,
§ 1633.9(a).) Subdivision (h) of section 1633.2 states that “[e]lectronic signature means an electronic
sound, symbol, or process attached to or logically associated with an electronic record and executed or

adopted by a person with the intent to sign the electronic record.” (Emphasis added. See also Cal.

Civ. Jury Inst. No. 380 [party suing to enforce an agreement formalized by electronic means must
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allegations, that was not the case. Rather, cotton alleges the parties intended to finalize the entire
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prove “based on the context and surrounding circumstances, including the conduct of the parties, that

the parties agreed to use [e.g., e-mail] to formalize their agreement”].) By Cross-Complainant’s own

agreement in a formal, signed agreement, not via emails. And he alleges that never happened because
Geraci refused to include in the Written Agreement the additional and varying terms and conditions
agreed to orally on November 2, 2016. |

“Whether the parties agree to conduct a transaction by electronic means is determined from the
context and surrounding circumstances, including the parties’ conduct . . ..” (Civ. Code, § 1633.5(b).)
The absence of an explicit agreement to conduct the transaction by electronic means is not, by itself,
determinative, however, it is a relevant factor to consider. (See JBB Investment Partners, LTD v. Fair
(2014) 232 Cal.App.4th 974.

There is no allegation that there was an express agreement between the parties to conduct
negotiations electronically and be bound by electronic signatures. Nothing contained within the emails
supports a conclusion that the parties agreed that Geraci’s printed name at the bottom of emails was
intended to be a legally binding signature. Nor does anything in the November Email exchange
indicate that the parties agreed to conduct a transaction by electronic means. Thus, the emails do not
amount to an electronic signature under the UETA, and if they are part of the agreement, they violate
the statute of frauds.

C. Nor is Geraci’s Signature Block on the E-Mails a “Signature” Under Law of
Contract

A typed name at the end of an e-mail is not, by itself, a signature under case law. “[IJt is a
universal requirement that the statute of frauds is not satisfied unless it is proved that the name relied
upon as a signature was placed on the document or adopted by the party to be charged with the
intention of authenticating the writing.” (Marks v. Walter McCarty Corp. (1929) 33 Cal.3d 814, 820.)

There are no factual allegations that directly allege or from which it can be inferred that Geraci
intended his brief email statements to be a legally binding contract.
Moreover, Cross-Complainant alleges that “[t]he parties further agreed to cooperate in good

faith to properly reduce the complete agreement, including all of the agreed-upon terms [as alleged by
6 2506
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Cotton in q 14], to writing.” (SAXC {13.) The SAXC makes clear this never happened. The only
writing signed was the Written Agreement containing the material terms and conditions set forth
therein.

D. The SAXC Does Not Allege Actionable Breach

The actionable breach of which Cross-Complainant complains is “He breached ar least one
material term of it, viz,, the promise to negotiate in good faith to deliver a proposed final agreement, the
promise to deliver a 10 percent interest in the property, and failing to pay the amounts due for the
50,000.00 deposit. (SAXC, p. 11. §36.)” (Opposition, 6:10-12). Cross-Complainant goes on to assert |
that “Without question, the SAXC alleges just such a breach, namely, that Geraci intentionally delayed
further negotiations, that Geraci failed to deliver purchase documents, and that Geraci failed to full pay
the agreed-upon $50,000 deposit. (SAXC, p. 11, 936).” (Opposition, 6:21-24.)

The flaw in Cross-Complainant’s reasoning is that none of these alleged obligations were
contained within the legally binding, signed written contract. Rather, these are fenns and conditions
that Cross-Complainant would like to have added to the legally binding, signed written contract.
Plaintiff has performed everything required of him so far under the Written Agreement and Cross-
Complainant cannot and has not alleged otherwise.

E. Cotton Cannot Overcome His Own Admissions That He Acted, Not on Geraci’s

Representations, But In Spite of His Hesitations and Concerns Over Geraci’s
Representations — Hence No Reasonable or Justifiable Reliance

As to Cotton’s causes of action for intentional and negligent misrepresentation and false
promise, Cotton cannot overcome his own admissions in his pleadings that he was hesitant,
understandably concerned and despite his hesitation, concerns and reservations he agreed to Geréci’s
terms. (SAXC 9 17.) Given these admissions, Cotton has failed to allege reasonable and justified
reliance. At a minimum he has not pleaded facts which would lead one to conclude he acted in

reasonable and justified reliance on any statements made by Geraci.

F. Cotton Alleges that Geraci Made Numerous Contemporaneous Representations of
Fact that Geraci Had No Reasonable Ground for Believing True — This Allegations
Are Belied by the Fact That They Occurred After the Written Agreement Was

Signed.

Cotton argues that Geraci made many contemporaneous representations such as “[oJn multiple
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FERRIS & BRITTON
A Professional Corporation
Michael R. Weinstein (SBN 106464)
Scott H. Toothacre (SBN.146530)
501 West Broadway, Suite 1450
San Diego, California 92101
Telephone: (619) 233-3131
Fax: (619) 232-9316
mweinstein@ferrisbritton.com

|| stoothacre@ferrisbritton.com

Attorneys for Plaintiff/Cross-Defendant LARRY GERACI and
Cross-Defendant REBECCA BERRY

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN DIEGO, CENTRAL DIVISION

LARRY GERACI, an individual, Case No. 37-2017-00010073-CU-BC-CTL
Plaintiff, PROOF OF SERVICE BY OVERNIGHT
DELIVERY -
V.
[IMAGED FILE}

DARRYL COTTON, an individual; and
DOES 1 through 10, inclusive,

Defendants.

DARRYL COTTON, an individual,
Cross-Complainant,
V.
LARRY GERACI, an individual, REBECCA
BERRY, an individual, and DOES 1
THROUGH 10, INCLUSIVE,

Cross-Defendants.
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|| employed in; or am a resident of, the County of San Diego, Califomia; and my business address is:

i; 501 West Broadway, Sui

26 ||

™ 27  .3_

28 : | :

1, Anna K. Lizano, declare that: Tam over the age of 18 years and not a-party to the case; [ am

e “fxfamm 92101..
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CIv-130

. | ATTORNEY OR PARTY WITHOUT ATTORNEY (Name, State Bar number, and address): FOR COURT USE ONLY

| _David S. Demian, SBN 220626 Adam C. Witt, SBN 271502
“YFinch, Thornton & Baird, LLP
4747 Executive Drive, Suite 700
San Diego, California 92121
TELEPHONE No.: (858) 737-3100 FAXNO. (Optionel): (888) 737-3101
E-MAIL ADDRESS (0ptione): -ddemian@ftblaw.com; awitt@ftblaw.com
ATTORNEY FoR veme):_Defendant and Cross-Complainant Darryl Cotton
SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DIEGO
sTREET ADDRess: - 330 W. Broadway
MAILING ADDRESS:
dryanpzip cope: San Diego, California 92101
BrancH Name: Central Division

PLAINTIFF/PETITIONER: Larry Geraci
DEFENDANT/RESPONDENT: Darry!| Cotton, et al.

CASE NUMBER:
NOTIGE OF ENTRY OF JUDGMENT 37-2017-00010073-CU-BC-CTL

[IMAGED FILE]
(Checkone):  [X] UNLIMITED CASE [] LIMITED CASE

(Amount demanded (Amount demanded was
exceeded $25,000) $25,000 or [ess)

TO ALL PARTIES :

1. Ajudgment, decree, or order was entered In this action on (date): November 6, 2017
2. A copy of the judgment, decree, or order is attached to this notice.

Date: November 9, 2017 A ——

David S. Demian
(TYPE OR PRINT NAME OF . ATTORNEY D PARTY WITHOUT ATTORNEY) (SIGNATURE)

)

APa’gz 1 (i 2
O o e et ee NOTICE OF ENTRY OF JUDGMENT OR ORDER A4

CIV-130 [New January 1, 2010]

American LegniNet, Tne, {5 2
ort ;g




Civ-130

PLAINTIFF/PETITIONER: Larry Geraci . CASE NUMBER:
37-2017-00010073-CU-BC-CTL

DEFENDANT/RESPONDENT: Darryl Cotton, et al,

PROOF OF SERVICE BY FIRST-CLASS MAIL
NOTICE OF ENTRY OF JUDGMENT OR ORDER

(NOTE: You cannot serve the Notice of Entry of Judgment or Order if you are a party in the action. The person who served
the notice must complete this proof of service.)

1. tamat least 18 years old and not a party to this action. | am a resident of or employed in the county where the mailing took
place, and my residencs or business address is (specify):
4747 Executive Drive, Suite 700, San Diego, California 92121

2. | served a copy of the Notice of Entry of Judgment or Order by enclosing it In a sealed envelope with postage
fully prepaid and (check one):
a. [] deposited the sealed envelope with the United States Postal Service.
b. placed the sealed envelope for collection and processing for mailing, following this business's usual practices,
with which | am readily familiar. On the same day correspondence is placed for collection and malling, it is
deposited in the ordinary course of business with the United States Postal Service.

3. The Notice of Entrj/ of Judgment or Order was mailed:
a. on (date): November 9, 2017
b. from (city and state): San Diego, California

4. The envelope was addressed and mailed as follows:

/\ a. Name of person served: c. Name of person served:
" SEE ATTACHED SERVICE LIST.
Street address: Street address:
City: City:
State and zip code: State and zip code:
b. Name of person served: d. Name of person served:
Street address: Street address:
City: City:
State and zip code: : State and zip code:

XI Names and addresses of additional persons served are attached. (You may use form POS-030(P).)

5. Number of pages attached 1.
| declare under penalty of perjury under the laws of the State of California that the foregom is true ang-correct.

Date;: November 9,.2017

Alexandria M. Quindt 4 | X
(TYPE OR PRINT NAME OF DECLARANT) e (s1ENAURE OF D ARAM N

q {

CIV-130 [New January 1, 2010] NOTICE OF ENTRY OF JUDGM ENT OR ORDER [Amcricmv LegniNet, Tne,
www.FormsWorkFlow.com
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SERVICE LIST

Michael R. Weinstein, Esq.

Scott H, Toothacre, Esq.

Ferris & Britton

A Professional Corporation

501 West Broadway, Suite 1450

San Diego, California 92101

Telephone:  (619) 233-3131

Facsimile:  (619)232-9316

Email: mweinstein@ferrisbritton.com
stoothacre@ferrisbritton.com

ATTORNEYS FOR PLAINTIFF AND
CROSS-DEFENDANT LARRY GERACI,
AND CROSS-DEFENDANT REBECCA
BERRY ‘
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SUPERIOR COURT OF CALIFORNIA,
COUNTY OF SAN DIEGO

TN CENTRAL
) MINUTE ORDER
DATE: 11/06/2017 TIME: 03:04:00 PM DEPT: C-73

JUDICIAL OFFICER PRESIDING: Joel R. Wohlfeil
CLERK: Juanita Cerda

REPORTER/ERM: Not Reported
BAILIFF/COURT ATTENDANT:

CASE NO: 37-2017-00010073-CU-BC-CTL CASE INIT.DATE: 03/21/2017
CASE TITLE: Larry Geraci vs Darryl Cotton [Imaged]
CASE CATEGORY: Civil - Unlimited CASE TYPE: Breach of Contract/Warranty

APPEARANCES

After entertaining the arguments of counsel and taking the matter under submission on 11/3/17, the
Court confirms the tentative ruling overruling the general demurrer to causes of action 1-4 in the Second
Amended Cross-Complaint.

Tentative (as confirmed by the Court)

The general Demurrer (ROA # 52) of Plaintiff and Cross-Defendant LARRY GERAC! ("Cross-Defendant”
or "Geraci") to causes of action 1 - 4 in the Second Amended Cross-Complaint ("SAC-C") filed on
/\August 25, 2017, by Defendant and Cross- omplainant DARRYL COTTON ("Cotton" or

"Cross-Complainant"), is OVERRULED.

Cross-Defendant's Answer to the SAC-C must be filed and served within twenty (20) days of this
hearing. .

1st COA: BREACH OF CONTRACT

Cross-Defendant argues that the written memorandum is contradicted by the alleged oral agreement,
"and as a result violates the statute of frauds. Cross-Defendant argues: "In the instant case, the only
writing signed by both parties is the November 2, 2016 written agreement, which explicitly provides for a
$10,000 down payment (‘earnest money to be applied to the sales price'); in fact, the agreement
acknowledges receipt of that down payment. Cotton is alleging that the oral agreement provided for a
down payment of $50,000, which is in direct contradiction of the written term of a §10,000 down
payment." However, this argument lacks merit because the written memorandum attached to the SAC-C
is unclear. The acknowledgement as to payment of $10,000 does not necessarily mean that the total
deposit was not, in fact, $50,000 (such that $40,000 remained due). As alleged, there is no conflict. In
addition, it is not clear whether the statute of frauds applies to an agreement to negotiate a real estate
agreement in good faith.

Cross-Defendant also argues that this cause of action does not allege an actionable breach. This

q,

DATE: 11/06/2017 MINUTE ORDER . GZ’ 5
DEPT: C-73 | Cal 6 -



CASE TITLE: Larry Geraci vs Darryl Cotton [Imaged] CASE NO: 37-2017-00010073-CU-BC-CTL

~argument also lacks merit. Numerous California cases have expressed the view the law provides no
remedy for breach of an "agreement to agree” in the future. Copeland v. Baskin Robbins U.S.A. (2002)
96 Cal. App. 4th 1251, 1256. On the other hand, in an appropriate case, a party may seek to enforce a
valid, enforceable contract to negotiate the terms of an agreement in good faith. Id. at 1257. "Persons
are free to contract to do just about anything that is not illegal or immoral. Conducting negotiations to
buy and sell ice cream is neither." Id. ef/ootnote omitted). The SAC-C sufficiently alleges breach of an
agreement to negotiate in good faith, _

2nd COA: INTENTIONAL MISREPRESENTATION
3rd COA: NEGLIGENT MISREPRESENTATION
4th COA: FALSE PROMISE

Cross-Defendant argues that the SAC-C does not allege facts which are sufficient to establish the
element of justifiable reliance because "the misrepresentations Cotton is claiming reliance upon are in
direct conflict with the clear, unambiguous written agreement signed by Cotton." This argument lacks
merit.

Reasonable reliance on the alleged misrepresentation is an essential element of fraud. Wagner v,
Benson S1980) 101 Cal. App. 3d 27, 36 ("At trial, reliance may be demonstrated to be unreasonable in
light of plaintiffs' intelligence and experience."). The agreement to conduct further negotiations toward a
comprehensive agreement does not necessarily conflict with the very short acknowledgement of a
pending sale and the receipt of "good faith earnest money." This element is sufficiently alleged, and this
is an issue of fact that cannot be determined via this Demurrer. )

. Cross-Defendant also argues that "promises about future actions without the intent to perform simply
cannot support a claim for negligent misrepresentation." An action based on a false promise is a type of
intentional misrepresentation, i.e., actual fraud. Tarmann v. State Farm Mut. Auto. Ins. Co. (1991) 2 Cal.

“Mpp. 4th 153, 159. The specific intent requirement precludes pleading a false promise claim. as a
negligent misrepresentation. |d. Making a promise with an honest but unreasonable intent to perform is
wholly different from making one with no intent to perform and, therefore, does not constitute a false
Bromlse. Id. On the other hand, "[wlhen a pleader is in doubt about what actually occurred or what can

e established by the evidence, he or she may plead in the alternative and make inconsistent factual
allegations.” Edmon & Karnow, Cal. Prac. Guide: Civ. Pro. Before Trial (The Rutter Group 2017) at
6:242, For example: A Complaint seeking damages for fraud may properly allege both intentional
misrepresentation and negligent misrepresentation. Id, 6:243. Each version of the facts or each legal
theory should be pleaded in a separate cause of action in the Complaint. 1d. at 6:244, This argument
lacks merit because this cause of action is alleged as an alternative to the claim of false promise.
Sufficient facts are alleged supporting negligent misrepresentation. :

ITIS SO ORDERED

Gutn kot

Judge Joel R. Wohlfeil

/j

DATE: 11/06/2017 MINUTE ORDER 2: 5
DEPT: C-73 - Cal 6 -



O 0 3 N W WO =

N N NN N N N N N — — — — — p—t p— p— — —

FERRIS & BRITTON

A Professional Corporation .
Michael R. Weinstein (SBN 106464)
Scott H. Toothacre (SBN 146530)

501 West Broadway, Suite 1450

San Diego, California 92101

Telephone: (619) 233-3131

Fax: (619) 232-9316
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Attorneys for Plaintiff
LARRY GERACI

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN DIEGO, CENTRAL DIVISION
LARRY GERACI, an individual, Case No. 37-2017-00010073-CU-BC-CTL

Plaintiff, Judge: Hon. Joel R. Wohlfeil
Dept.: C-73

CROSS-DEFENDANT LARRY GERACT’S
DARRYL COTTON, an individual; and ANSWER TO CROSS COMPLAINANT

V.

DOES 1 through 10, inclusive, DARRYL COTTON’S UNVERIFIED
SECOND AMENDED CROSS-
Defendants. COMPLAINT
[IMAGED FILE]
DARRYL COTTON, an individual,
B Filed: March 21, 2017
Cross-Complainant, Trial Date: May 11,2018

V.

LARRY GERACI, an individual, REBECCA
BERRY, an individual, and DOES 1
THROUGH 10, INCLUSIVE,

Cross-Defendants.

Cross-Defendant LARRY GERACI answers Cross-Complainant DARRYL COTTON’s
unverified Second Amended Cross-Complaint, dated August 25, 2017, as follows: |
GENERAL DENIAL |
Under the provisions of section 431.30 of the California Code of Civil Procedure, this
answering Cross-Defendant denies, generally and specifically, each and every and all allegations in the |
Second Amended Cross-Complaint, and the whole thereof, inciuding each and every purported cause of
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action 'contained therein, and denies that Cross-Complainant has sustained damages as alleged by
reason of any alleged act, breach, or omission on the party of this answering Cross-Defendant.
AFFIRMATIVE DEFENSES
Fo'r a further and separate answer to the Second Amended Cross-Complaint, and by way of
affirmative defenses, this answering Cross-Defendant a‘llegcs as follows: l
FIRST AFFIRMATIVE DEFENSE
(Failure to State a C’s‘mse of Action)
Each of Cross-Complainant’s purported cauLesA of action against this answering Cross-
Defendant fails to state facts sufficient to constitute a}. cause of action against this answering Cross-

|
Defendant. ‘

\
SECOND AFFIRMATIVE DEFENSE
(Statute of Fjrauds)
Cross-Complainant’s purported first cause of action for breach of contract is barred by the
Statute of Frauds (Civ. Code §1624(@)(3).)
THIRD AFFIRMATIVE DEFENSE

(Failure to State a Cause of Action for Br%each of an Agreement to Negotiate)

Cross-Complainant’s purported first cause of action for breach of contract, to the extent it

| purports to state a cause of action for breach of an agreement to negotiate, fails to allege facts sufficient

to state such a claim under Copeland v. Baskin Robbins USA, 96 Cal.App.4th 1251 (2002).
FOURTH AFFIRMATIVE DEFENSE
(Waivex")

Cross-Complairiant’s purported second cause| of action for intentional misrepresentation is
barred by the doctrine of waiver in that Cross-Complainant has accepted a substantial benefit in _the
form of the efforts and substantial expense undertaken by Cross-Defendants to apply for and obtain
approval of a Conditional Use Permit.

| FIFTH AFFIRMATIVE DEFENSE
(Reservation of Right to Assert Further Defense)
This answering Cross-Defendant currently has| insufficient information upon which to form a

’ | . 268
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Attorneys for Plaintiff/Cross-Defendant LARRY GERACI and
Cross-Defendant REBECCA BERRY '
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Plaintiff, | PROOF OF SERVICE BY MAIL
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By: J. CERDA

Attorneys for Plaintiff/Cross-Defendant LARRY GERACI and

Cross-Defendant REBECCA BERRY

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN DIEGO, CENTRAL DIVISION

LARRY GERACI, an individual,
Plaintiff,
V.

DARRYIL, COTTON, an
DOES 1 through 10, inclusive,

individual; and

Defendants.

DARRYL COTTON, an individual,
Cross-Complainant,
V.
LARRY GERACI, an individual, REBECCA
BERRY, an individual, and DOLS 1
THROUGH 10, INCLUSIVE,

Cross-Defendants.

Case No. 37-2017-00010073-CU-BC-CTIL.

Judge: Hon. Joel R, Wohlfeil
Dept.: C-73
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MEMORANDUM OF POINTS AND
AUTHORITIES IN OPPOSITION TO EX
PARTE APPLICATION FOR A
TEMPORARY RESTRAINING ORDER
AND ORDER TO SHOW CAUSE RE

PRELIMINARY INJUNCTION
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Plaintiff and Cross-Defendant, LARRY GERACI (hereafter “Geraci®), and Cross-Defendant,
REBECCA BERRY" (hereafter “Berry™), submit these points-and authorities in opposition to the ex | -
parte application filed by Defendant and Cross-Complainant, DARRYL COTTON (hereafter “Cottoﬁ”)
for issuance of a temporéry restraining order and order to show cause re preliminary injunction.

L  INTRODUCTION | |

T "This civil action has’ been “pending since March 21,7 2017. * Discovery iS ongoing with'
depositions of all the parties—Darryl Cotton, Rebecca Berry, and Larry Geraci—scheduled to be taken
next week. Trial is May 11, 2018,

On QOctober 6, 2017, after this action had been pending for more than six (6) months, Defendant
Cotton filed a related action, a Petition for Writ of Mandate (Case No. 37-2017-00037675) (the “Writ
of Mandate Action™) seeking a writ of mandate compelling the City of San Diego to recognize him as
the true applicant in place of Berry on tﬁe CUP Application submitted by Berry, as Geraci’s agent, for a
Conditional Use Permit for operation of a medical marijuana dispensary. Cotton thereafter filed a first
ex parte application seeking, among other things, the issuance of an alternative writ of mandate
compelling the City of San Diego to recognize Cotton as thé true applicant in place of Berry in
connection with the subject CUP Application. Afler extemsive briefing and oral argument on
October 31, 2017, and on November 2, 2017, the Hon. Judge Edward Sturgeon denied the ex parte
request for issuance of an alternative writ and transferred the action to this court where the instant
earlier-filed, related action was pending. A copy of >the transcript of the November 2, 2017, hearing
before Judge Sturgeon and of his Minute Order denying the ex parte application makes clear that the
denial was on the merits rather than without prejﬁdice. (See Exhibits 8 and 9 to the concurrently filed
Opposition Notice of Lodgment.)

- Having had his request for immediate issuance of an alternative writ denied on the merits by

Judge Sturgeon, Cotton now attempts by this ex parte application to obtain a temporary restraining

order ~(‘?'_'1“RO”) and order to show cause (“OSC”) re preliminary injunction (“PI”) to effectively obtain

the same relief. He asks this Court to issue a “mandatory” injunction, namely, a TRO compelling Larry
Geraci and Rebecca Berry to recognize Cotton as a co-applicant on the pending CUP Application
submitted by applicant Berry and that is currently being processed by the City of San Diego.
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This ex parte application for a TRO is a thinly disguised attempt to achieve the nearly identical |
relief-that was denied by Judge Sturgeon in connection with his first ex ‘parte application in Cotton’s
related Writ of Mandate Action. This ex parte application should be denied for a whole host of reasons

set forth below. There is simply no basis for the Court issuing a TRO or PI to compel Geraci and Berry
to recognize him as co-applicant on the CUP Application. All of the issues central to this action, the |

|| Petition, and. the felief Tequested herein ‘dépénd ‘on the résolution of disputed facts which miust be| -

decided by jury after trial, which is already set for May 11, 2018.

Section II, supra, sets forth the relevant Procedural Background.

Section I, supra, sets forth the numerous reasons why his court should deny this ex parte
request for a TRO and OSCre PL
II. PROCEDURAL BACKGROUND

On March 21, 2017, Larry Geraci filed the instant action against Darryl Cotton asserting causes | ,
of action for breach of contract and specific performance of a written agreement entered into between
them on November 2, 2016 for the purchase and sale from Cotton to Geraci of the Property (the “Nov
2nd Written Agreement”). Cotton has cross-complained against Geraci and Berry; his operative
Second Amended Cross-Complaint, dated August 25, 2017, asserfs damage claims against Geraci for.
breach of contract, intentional misrepresentation, negligent misrepresentation; false promise
(promissory fraud) as well as a declératory relief claim against both Geraci and Berry.. Neither Geraci,
in his complaint, nor Cotton, in his cross-complaint, seek any injunctive relief.

~ This action is already set for trial on May 11, 2018, and the celi'tra»l issue in that case is the

‘validity and enforceability of that Nov 2nd Written Agreement. That is also the central issuein |- o

the related writ of mandate proceeding discussed below as it provides the basis for the -

Geraci/Berry’s contention thzit Berry is an “other person who can d‘emonstrate.a legal right,

interest, or entitlement to the usc of the real property subject to the [CUP] apphcatlon ” (SDMC,

§§ 112 0102 subd. (a)(3), 113.0103 [defining applicant].)

On October 6, 2017, Cotton filed a verified Petition for Writ of Mandate pursuant to Code of
Civil Procedure section 1085 seeking an alternative writ of mandate and a peremptory writ of mandate
dxrectmg respondent City of San Dlego, to: (1) recognize Cotton as the sole applicant with respect to
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Condmonal Use Permit Apphcahon—Pro_]ect No. 52066 (the “CUI> Application™) for a Conditional

|| Use Permit (“CUP”) to operate"a Medical Marijuana ‘Consumer Cooperative ("MMCC”) at 6176 -
|| Federal Boulevard, San Diego, California 92105 (the “Property™); and (2) process the CUP

Application with Cotton as the sole applicant. In the alternative, Cotton seeks an order to show cause

directed to the City of San Diego as to Why the Court should not issue such a writ. In his petition

|| Cottor namied Lary Geidci aid Rebscca Berfy as Reéal Partiés in Infersst. “The Writ of Mandaté™

Action was assigned-to the Hon. Eddie C. Sturgeon in Department C-67. C.otton did not file a Notice
of Related Action advising the court that this prior-related action (Larry Geraci v. Darryl Cotton, Case

No. '37-2017-0(‘1010073-CU~BC-CTL) was pénding before Judge Wohlfeil. (The writ petitionis an |

attempt"tdhijack the CUP Application validly and 'propérl}; submitted by Berry, on behalf of Geraci, to

the City of San Diego, which application has been in process for more than twelve (12) months already -
and for which Geraci has already incurred expenses in excess of $150,000. It is also an attempt to |

circumvent this earlier-filed instant actlon set for trial on May 11, 2018. _
On October 30, 2017, Cotton filed his _ﬁ__rsj ex parte application in this later-filed, Writ of

Mandate Actlon, seeking the ex parte issuance of an ‘alternative writ of mandate or for an order setting

an expedited hearing date and bneﬁng schedule on the petmon. The éx parte hearing was set for|

October 31, 2017. On October 31, 2017, at the hearmg,‘Real Parties in Interest filed their opposition
papers. (Oppo NOL, Ex. 1-7; Oppo'_RFN, paras 1-9.) Judge Sturgeon heard oral argument on October
31 and then continued the matter until November 2, 2017, so he could consider the moving papers and

opposition papers and hear additional argument. On Noyember 2, 2017, Judge Sturgeon heard
additional arg@' ent and then ruled on the merits. denying the first ex patte agglicatioﬂ Judge Sturgeon

also ordered the action transferred to Judge Wohlfeil in light of the instant, eatlier-filed, related action.

(See Transcript of November 2, 2017 Ex Parte Hearing, Ex. 8 to the Oppo NOL; see Minute Order

! In his petition Cotton refers to the CUP Application as the “Cotton Apphcatxon ” This misleading reference is consistent:

with his wrongful attempt to hijack the application. Berry was the Appllcant. Cotton and Berry did not have a pnnclpal-"
agent relationship and Berry did not- submit: the CUP Apphcauon on his behalf. Rather, Berry -had a prmclpal—agent '
relationship with Geraci. Berry submltted the CUP. -Application on beha[f of Geraci who had entered into a written |
agreement with Cotton for the purchase of the Propeﬂy Thus, ‘Berry was and is a “person who' can-demonstrate-a Iegal ‘
. interest, or entitlement to: the use- of the real property” within the meaning of the: Municipal Code. (SDMC §§ 1+

right,
112:0102, subd. (2), 113.0103 [defining apphcant] )

PLAINT TFE AND CROSS-DEFENDANT, LARRY GERACI, AND CROSS-DEFENDANT, REBECCA BERRY
MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOS[TION TO EX PARTE APPLICATION FOR




10
11
12
13
14
15
16
17
18
19
20
21
2
23
24
25
26
27
28

1| at ttie apple if thé instant, earlier-filed telated action. ~

City in the Wﬁt of Mandate Action, the court would be required to ‘dény such an ex parte application

dated November 2, 2017, denying the ex parte application, Ex. 9 to the Oppo NOL.) |
= A mefc thirty-five (35) days have transpired since Judge Sturgeon denied Cotton’s ex ‘parte

application, and now Cotton has filed the instant ex parte application seeking nearly identical relief, but{

against Geraci and Berry rather than agamst the City of San Diego. Cotton secks to backdoor the ruling

in the related Writ of Mandate Actlon for whlch he cannot seek reconsideration and seek a second bite

A.  This ex parte application is a de facto motion for reconsideration of Judge
Sturgeon’s prior ruling in the related Writ of Mandate Action and should be

. denied for the reasons set forth in the opposition papers submitted therein and the
~ reasons supporting Judge Sturgeon’s denial of that ex parte application -

This ex parte application is a de facto motion for reconsideration under Code of Civil Procedure
secﬁon 1008 of Judge Sturgeon’s prior ruling only thirty-five (35) days ago denying his first ex parte
application seeking the nearly identical relief in connection with Cotton’s Petition for Writ of Mandate
(the Related Action). The following is obvious: Cottdn recognizes that he cannot agéin seek this relief
against the City of San Diego in the Writ of Mandate Action because he cannot comply with the Code
of Civil Procedure section 1008 requirements for motions for reconsideration in that he cannot make a
showing of any new facts, circumstances, or law during the last 35 days (since the first ex péute
he.aring) justifying the renewed ex parte application. (Even Zohar Construction & Remodeling, Inc., v.
Bellaire Townhouses, LLC (2015) 61 Cal.4th 830.) If he sought such ex parte relief again against the

because it lacks. jurisdiction to hear the renewed motion. So instead, Cotton attempts to get around this.
by seeldng‘subétanﬁally similar relief against Geraci and Berry in the instant related action.

However, the same reasons supporting denial of that ex parte application seeking to compel the
City of San Diego to recognize Cotton as the true applicant on the CUP Application also support denial
of an order cbmpelling Geraci and Berry to recognize Cotton as a co-applicant. ' Cotton cannot
establ’i_shhe has any right to be recognized by Geraci/Berry as a co-applicant on the CUP Application.
for the saine. reasons as were set forth in detail in the opposition papers to the first éx parte application.
in the Writ of Mandate Action; which:are fully incorporated herem by. reference .(See Plaintiff and
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|| Opposition to Ex Parte Application for Temporary Restraining Order and Order to Show Cause

‘clauns he is pursumg

Cross-Defendant, Larry Geraci, and Cross-Defendant, Rebecca Berry, Request for Judicial Notice in

Regarding Preliminary Injunction dated December 7, 2017 and filed concurrently hefewith (bereafter
“Oppo RFIN”), paragraphs 1 thru 7; Plaintiff and Cross-Defendant, Larry Geraci, and Cross-
Defendant, Rebecca Berry, Notice of 'Lodgmént in Opposition to Ex Parte Application for Temporary
Restfaining Ordér aiid Order 1o Show Cause Régarding Preliminary Tjuricfion dated Decembét 7, 2017
and filed concurrently herewith (hereafter “Oppo NOL”), Exhibits 1 thru 9.
B.  Cotton cannot establish he is entitled to a TRO |
An injunction is an exuadrdinary remedy usé to require a defendant [or cross-defendant] to take,

plaintiff for cross-complainant]. Thus, a party seeking a temiporary reStraining order or preliminary
injunction must show that the relief sought in the underlying lawsuit depends, in whole or in part, on
restraining the commis‘sio'n" or continuance of an act that would cause irreparable injury. Here,
Cotton’s operative Second Amended Cross-Complaiﬁt has not plead that he is entitled to and seeks
injunctive relief on any of his claim; rather, as plead his cross-complaint seeks damages only. Cotton |

cannot establish that the requested TRO (and preliminary injunction) is necessary to protect the damage

In addltlon, to be entitled to a TRO, Cotton must establish that unless the status quo is preserved
he will suffer -"great ‘or..hreparable injury” before the matter can by determined at a preliminary
injunction hearing. (Code Civ. Proc., §§ 526(a)(2), 527(2).) Cotton has not done so. |

First, Cotton seeks a mandatory, not prohibitory injunctidn. He is not asking the court fo
preserve the status quo pending the preliminary injunction hearing; rather, Cotton is asking the court fo
disturb the status quo by compelling Geraci and Berry to i:ecognize his as a co-applicant on a CUP
Application for which Berryxhas been the sole applicant during the more »than one year that CUP
Application has been submitted toj and processed by the City of San Diego at which the City of San
Diego.- On November 2, 2016, Cotton and Geraci signed a written agreement for tﬁe sale of the
subject Property to Geraci. A condition of the sale is Geraci’s obtéining approval of a CUP for the
operation of a medical marijuana dispensary at the Property. As Cotton, admits, Geram, through his
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agent and the CUP applicant, Berry, has been pursuing the CUP Application for more than a year.

Geraci has incurred expenses of over $150,000 in this endeavor. That has been the status quo for more | - —

| than a year. Cotton now seeks to disturb (not preserve) the status quo on an emergency basis but can

point to no emergency that necessitates this be done pending a hearing on the request for a PI.
~Second, Cotton has made no showing of any irreparable harm that would accrue to him if the

NTRO 'is"déiii€d'§'endix'1"‘g‘;§vhé?fﬁn'§ on the request foi a L Heé suggests in his déclarafion that he nesds |~

immediate relief because he understands a dedication is supposed to occur any day now. (See Cotton
Decl, para. 21.) However, that argument reflects a misunderstanding of the dedication process.
Irrespective of when an “offer of dedication” is made, the City cannot and will not accept any “offer of
dedication” until a public hearing, which is not imminent. |

Third, as shown in the opposition to the first ex parte application, Cotton indicated to the Ciiy

as far back as May 15, 2017, that he intended to seek relief in connection with the CUP- Application.

(See 5/15/17 email ﬁom Cotton to Firouzeh Tirandazi at the City, Oppo NOL, Ex. 6 (the Opposition
NOL to the first ex parte application, Ex. 8 [“Please consider this record of our conversation on Friday
of my attempt to have the Ownership Disclosure Statement updated and my notice of my intent to seek
the Court’s help.”). And thenhe waited five (5) months to do so by filing the writ petition and
first ex parte application in the Writ of Mandate Action. ‘Any harm Cotton claims to be at risk of
suffering, if any, is a result of his failure to act in a timely fashion, not from any actions by either
Geraci/Berry or the City of San Diego.

C. Cotton cannot establish that he is entitled to a preliminary injunction (PI)

Cotton cannot establish that he is entitled to a PI under the standards by which Court’s make
such determinations. When deciding‘ whether to issue a preliminary injunction, a trial court will |
evaluate two interrelated factors: 1) the likelihood that the moving party will prevail on the merits at
trial [Langford v. Superior Court (1987) 43 Cal. 3d 21, 28]; and (2) the interim harm that the plaintiff is
likely to sustain if the injunction were denied, as compared to the harm that the defendant is likely to
suffer if the preliminary injunction were issued [Common Cause v. Boat_‘d of Supervisors (1989) 49 Cal.
3d 432, 442]. An order for a preliminary injunction is based on a showing that it is desirable to

‘maintain the status quo pending a determination of the merits of the litigation. (Continental Baking Co.
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v. Katz (1968) 68 Cal. 2d 512, 528; Cox Cable San Diego, Inc. v. Bookspan (1987) 195 Cal. App. 3d

1122, 25.) The mofe likely it is that plaintiff will ultimately prevail; the less severe must be the barm that| -

plaintiff alleges will occur if the injunction does not issue. (King v. Meese (1987) 43 Cal.3d 1217)
Cotton fails on all counts.

First, Cotton cannot show a reasonable probability of prevailing on the merits at trial. In the

|| related Writ of Mandafe Abﬁdﬁ; Tudge Sturgeon rejected the argiment that the City of San Diego had a |

clear, ministerial duty to process the CUP Application with Cotton as the sole applicant and, thus, to

replace Berry- with Cotton as the applicant him or otherwise recognize him as the sole applicant on the

CUP Appllcauon Cotton’s argument was and is flawed because Cotton cannot demonstrate that he

was the-only person who possessed the right to use the Property.  The Clty's ordinances provide that the
persons “deemed to have the authority to file an application [are]: [] (1) The record owner of the real
property that is the subject of the permit, map, or other matter; [} (2) The ‘property owner's authorized
agent; or []] (3) Any other person who can demonstrate a legal right, interest, or entitlement to |
the use of the real property subjeet to the application.” (SDMC, §§ 112.0102, subd. (a), 113.0103
[defming applicant].) Thus, the Municipal Code makes clear that the “record owner” is not the only
person deemed to have authority to file a CUP application.

It is undisputed that Cotton and Berry did not bave a principal-agent relationship and Berry dld'
not submit the CUP- Application on his behalf. Rather, as conceded by Cotton in his moving papers, |

| Berry had a principal-agent relationship with Geraci. Betry submitted the CUP. Application as-an
agent on behalf of Geraci, who had entered into.a written agreement with Cotton for the purchase of the
Property. In other wdrds,—Be:ry can demonstrate a “legal right, interest, or entitlement to the use of the.

real property subject to the application™ (SDMC, § 112.0102, subd. (a)(3).) Berry was and is entitled to |
pursue the CUP Application on behalf of her principal, Geraci, who has a contractual interest in the
Property by virme of his agreement,with Cotton to purchase the Property.  The municipal code does not
give rise to any obligatioﬁby['Gs;abi/Berry to recognize Cotton as a co-applicant let alone supply the
basis for s.clear, rniniéterial duty by the City to recognize Cotton as the true applicant in place of Berry.

: } B ‘Second, Cotton cannot show be is likely to sustain inIerim barm pending the May 11, 2018, trial |
if the preliminary mjunctlon 1s demed that exceeds the harm that Geraci/Berry are likely to suffer if the:
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preliminary injunction is issued. In other words, the 'balancing of the harms does not favor Cotton.
——If the TRO (and PI) are denied, pending trial on May 11, 2018, Geraci/Berry will continue to |
pursue approval of the CUP Applit:ation. The evidence presented demonstrates due diligence by
Geraci/Berry in pursuing approval for over a year and at an expense to date of over $150,000. - Cotton’

has provided no evidence that Geraci/Berry are not pursuing approval diligently or have taken any

have every incentive to do so as approval of a CUP to operate a dispensary is a condition that must be
satisfied for Geraci to consummate the purchase of the Property. Moreover, as all the parties concede,
a CUP runs with the land. If the CUP Application submitted by Berry is ultimately approved, then that
will benefit, not harm, Cotton, should Cotton ultimately prevail on the merits regardmg Nov 2nd
Written Agreement that is bemg litigated in the instant action.’ In other words, if Cotton is denied his
TRO and PI but prevails at .mal, he will remain owner of the Property to which the approved CUP
attaches. Thus, Cotton can point to no irreparable harm he will suffer if Geraci and/or Berry are not
compelled to recogrﬁze him as a co-applicant on Berry’s CUP Application pending the May 11, 2018,
trial, |

On the other hand, if Cotton is granted his TRO or PI, ihen he has every incentive as a co-
applicant to torpede the CUP approval process so that the condition required for Gefaci to
acquire the Property is not satisfied and Cofton can instead sell the Property to another buyer he
has lined up for a purchase pnce of $2 000,000 (compared to the $800,000 purchase price he will
receive from Geraci). In other words, if Cotton is granted his TRO and/or PI but Geraci prevaﬂs at |
trial, Geraci’s victory may be a pyrrhic one as Cotton would have a $1.2 million reason 0 destroy the
CUP approval process in order to free Cotton to close the more lucrative deal he has made with
another buyer, Richard Maitin II, for the purchase and sale of the Property.

D. Cotton is blatantly attempting to substantially deprive GefacilBerry of due process.

Cotton’s moving papers are 129 pages, including exhibits. (The moving papers for his
concurrently filed ex parte application in the Writ of Mandate Action exceed 200 pages, including
exhibits.) The Register of Actions reveals that Cotton scheduled an ex parte hearing in the Writ of
Mandate Action for November 16, then rescheduled it for November 21, rescheduled it for November
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disadvantage Plaintiff/Cross-Defendants in preparing a substantive opposition.

22, and rescheduled it again for December 7. Yet notice that Cotton was going to seek this ex partel
relief for a TRO and ' OSC re Preliminary Injunction in the instant action was not given by Cotton’s |-
counsel to Geraci/Berry’s counsel until the last possible moment- namely, by email at 7:19 p.m. the
evening of Deéember 5. That notice gave generic notice that the ex parte application would seek a
TRO and OSC but it did not state the in‘ecise relief being sought- in other words, it did not state
what actions by Geraci and/ot Cotton it was going to seek to restrain or enjoin.? The precise Telief
to be sought was not known until the ex parte moving papers were served at 10:47 a.m. yesterday,
December 6. ' |
California Rules of Court, rule 3.1206, requires service of the moving papers at the “first
reasonable opportunity.” Cotton has known he was going to bring these ex parte applications for
many weeks yet Cotton did not give notice to the last possible minute of the precise relief that would be
requested or the basis for that relief and did not serve moving papers until it was strategically| -
advantageous, and clearly not at his “first reasonable opportunity.” It is fair to say this was all done to

Iv. CONCLUSION

For the foregoing reasons this Court should deny Cotton’s ex parte attempt to obtain the
requested relief—~a TRO compelling Geraci and Berry to recognize Cotton as a co-applicant.
Moreover, it is worth repeating that, as conceded by Cotton, a CUP runs with the land. If the CUP
Application submitted by Berry is ultimately approved, then that will benefit, not harm, Cotton, should
Cotton ultimately prevail on the merits regarding Nov 2nd Written Agreement that is being litigated in
the instant lawsuit set for trial on May 11, 2018. What Cotton really seeks by this ex parte application
is a TRO (and later a PI) that will enable him to prevent Geraci/Berry from obtaining approval of a
CUP and thereby prevent satisfaction of the condition precedent to Geraci acquiring the Property from
/1
/11
/1

2 California Rules of Court, rule 3.1203 requires notice by 10 a.m. the day before the hearing, so Petitioner gave notice a

mere “23 minutes” before the deadline. 12
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A Professio orporation 1k of the Superlar Co

Michael R. Weinstein (SBN 106464) clr of e Scps e
Scott H. Toothacre (SBN 146530) DEC -7 2017

501 West Bg):idfyvay, Sguzltle 1450

San Diego, California 52101 S

Telep hone (619) 233-3131 By: J. CERDA
Fax: (619) 232-9316

mweinstemn@ferrisbritton.com

stoothacre@lerrisbritton.com

Attorneys for Plaintiff/Cross-Defendant LARRY GERACI and
Cross-Defendant REBECCA BERRY

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN DIEGO CENTRAL DIVISION

LARRY GERACI, an individual, Case No. 37-2017-00010073- CU-BC-CT L
Plaintiff, _ Tudge: Hon. Joel R. Wohlfeil
V. PLAINTIFF AND CROSS-DEFENDANT,
4 LARRY GERACI, AND CROSS-
DARRYL COTTON, an individual, and DEFENDANT, REBECCA BERRY,
DOES 1 through 10, inclusive, REQUEST FOR JUDICIAL NOTICE IN
- OPPOSITION TO EX PARTE
Defendants. _ APPLICATION FOR A TEMPORARY

RESTRAINING ORDER AND ORDER TO

SHOW CAUSE RE PRELIMINARY

DARRYL COTTON, an individual, INJUNCTION
Cross-Complainant, [IMAGED FILE]
v. DATE: December 7, 2017
TIME: 8:30 a.m.
LARRY GERACI, an individual, REBECCA DEPT: C-73
BERRY, an individual, and DOES 1
THROUGH 10, INCLUSIVE, Complaint Filed: =~ March 21,2017
. Trial Date: May 11, 2018
Cross-Defendants.
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1| Authorities in Opposition to Ex Parte Application for Issuance of an Alternative Writ of Mandate ot for |

Plaintiff and Cross-Defendant, LARRY GERACI, and Cross-Defendant, REBECCA BERRY,
hereby request that the court take judicial notice under the provisions of Evidence Code sections 451
and/or 452 of the follov;ring pleadings previously filed in the related action, Darryl Cotton v. City of
San Diego, et al., San Diego Superior Court Case No. 37-2017-00037675-CU-WM-CTL:

1. Real Parties in Interest, Larry Geraci and Rebecca Berry, Memorandum of Points and

an Order Setting an Expedited Hearing and Briefing Schedule, filed October 31, 2017 (Dkt. Entry
No.17).

2. Declaration of Larry Geraci in Support of Opposition to Ex Parte Application for
Issuance of an Alternative Writ of Mandate or for an Order Setting an Expedited Hearing and Briefing
Schedule, filed October 31, 2017 (Dkt. Entry No. 17).

3. Declaration of Abhay Schweitzer in Support of Opposition to Ex Parte Application for
Issuance of an Alternative Writ of Mandate or for an Order Setting an Expedited Hearing and Briefing
Schedule, filed October 31, 2017 (Dkt. Entry No. 17).

4, Declaration of Michael R. Weinstein in Support of Opposition to Ex Parte Application
for Issuance of an Alternative Writ bf. Mandate or for an Order Setting an Expedited Hearing and
Briefing Schedule, filed October 31, 2017 (Dkt. Entry No. 17).

_ 5. Real Parties in Interest Larry Geraci and Rebecca Berry Request for Judicial Notice in
Opposition to Ex Parte Application for Issuance of an Alternative Writ of Mandate or for an Order
Settiné an Expedited Hearing and Briefing Schedule, filed October 31, 2017 (Dkt. Entry No. 17).

6. Real Parties in Interest Larry Geraci and Rebecca Berry Notice of Lodgment in
Opposition to Ex Parte Application for Issuance of an Alternative Writ of Mandate or for an Order
Setting an Expedited Hearing and Briefing Schedule, filed October 31, 2017 GSkt. Entry No. 17).

7. Proof of Service dated October 31, 2017, and filed November 1, 2017 (Dkt. Entry
No. 25).

8. Transcript of Ex Parte Hearing, dated November 2, 2017, before Judge Eddie C.
Sturgeon. '
/11 _ -
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Glazk ol dha Suzncior Court

FERRIS & E;I{I’ITON

A Professional Corporation i L
Michael R. Weinstein (SBN 106464) DEC 12 Laid
Scott H. Toothacre (SBN 146530)

501 West Broadway, Suite 1450

San Diego, California 92101

Telephone: (619) 233-3131

Fax: (619) 232-9316

mweinstein@ferrisbritton.com

stoothacre@ferrisbritton.com

Attorneys for Plaintiff/Cross-Defendant LARRY GERACI and
Cross-Defendant REBECCA BERRY

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN DIEGO, CENTRAL DIVISION

LARRY GERACI, an individual, Case No. 37-2017-00010073-CU-BC-CTL
Plaintiff, Judge: Hon. Joel R. Wohlfeil
V. PLAINTIFF AND CROSS-DEFENDANT,
LARRY GERACI, AND CROSS-
DARRYL COTTON, an individual; and DEFENDANT, REBECCA BERRY,
DOES 1 through 10, inclusive, NOTICE OF LODGMENT IN
OPPOSITION TO EX PARTE
Defendants. v APPLICATION FOR A TEMPORARY

RESTRAINING ORDER AND ORDER TO

SHOW CAUSE RE PRELIMINARY

DARRYL COTTON, an individual, INJUNCTION
Cross-Complainant, [IMAGED FILE]
V. DATE: December 7, 2017

TIME: 8:30 a.m,

LARRY GERACI, an individual, REBECCA DEPT: C-73

BERRY, an individual, and DOES 1

THROUGH 10, INCLUSIVE, Complaint Filed:  March 21, 2017
Trial Date: May 11, 2018

Cross-Defendants.
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Plaintiff and Cross-Defendant, LARRY GERACI (hereafter “Geraci”), and Cross-Defendant,
REBECCA BERRY (hereafter “Berry™), hereby lodge the following documents as exhibits to this
Notice of Lodgment (“NOL”) in opposition to the ex parte application filed by Defendant and Cross-
Complainant, DARRYL COTTON (hereafter “Cotton’) for issuance of a temporary restraining order

and order to show cause re preliminary injunction:

e e emaeean C e 1 emee— . . - - _— O

g’; Exhibit Description Evidentiary Foundation ||

Real Parties in Interest, Larry Geraci and Request for Judicial Notice, § 1
Rebecca Berry, Memorandum of Points and
Authorities in Opposition to Ex Parte

L. Application for Issuance of an Alternative Writ
of Mandate or for an Order Setting an

' Expedited Hearing and Briefing Schedule, filed
October 31, 2017 (Dkt. Entty No. 17)

Declaration of Larry Geraci in Support of Request for Judicial Notice, §2
Opposition to Ex Parte Application for Issuance
of an Alternative Writ of Mandate or for an
Order Setting an Expedited Hearing and
Briefing Schedule, filed October 31, 2017 (Dkt.

Entry No. 17)

Declaration of Abhay Schweitzer in Support of | Request for Judicial Notice, § 3
Opposition to Ex Parte Application for Issuance :

of an Alternative Writ of Mandate or for an
Order Setting an Expedited Hearing and
Briefing Schedule, filed October 31, 2017 (Dkt.
Entry No. 17)

Declaration of Michael R. Weinstein in Support | Request for Judicial Notice, 4
of Opposition to Ex Parte Application for .
Issuance of an Alternative Writ of Mandate or
for an Order Setting an Expedited Hearing and
Briefing Schedule, filed October 31, 2017 (Dkt.
Entry No. 17) .
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	Exhibit 8

Cross-Defendant Rebecca Berry’s Answer to Cross-Complainant Darryl Cotton’s Unverified Second Amended Cross-Complaint 09/05/17

[SDSC ROA 49-50]
	Proof of Service by Mail 08/25/17

	Exhibit 9

Notice of Demurrer and Demurrer by Cross-Defendant Larry Geraci to Second Amended Cross-Complaint by Darryl 

[SDSC ROA -]Cotton 09/28/1
	Memorandum of Points and Authorities in Support of Cross-Defendant Larry Geraci's Demurrer to Second Amended Cross-Compla//int by Darryl Cotton 
	Declaration of Michael R. Weinstein in Support of Cross-Defendant Larry Geraci's Demurrer to Cross-Complainant Darryl Cotton's Second Amended //Cross-Complaint 
	Exhibit A

	Proof of Service by Mail 09/28/17 

	Exhibit 10

Darryl Cotton's Opposition to Larry Geraci's Demurrer to the Second Amended Cross-Complaint 10/23/17[SDSC RPA 56-57]
	Proof of Service Via Golden State Overnight 10/23/17

	Exhibit 11

Reply Memorandum of Points and Authorities in Support of Cross-Defendant Larry Geraci's Demurrer to Second Amended Cross-Complaint by Darryl Cotton 10/27/17
	Proof of Service by Overnight Delivery 10/27/17

	Exhibit 12 
Notice of Entry of Judgment or Order re 11/06/17 Minute Order re Cross-Defendant Geraci's Demurrer to Second Amended Cross Complaint 11/06/17

[SDSC ROA 65]
	Exhibit 1

	Exhibit 13

Cross-Defendant Larry Geraci’s Answer to Cross-Complainant Darryl Cotton’s Unverified Second Amended Cross-Complaint 11/28/17

[SDSC ROA 66-67]
	Proof of Service 11/28/17

	Exhibit 14

Plaintiff and Cross-Defendant Larry Geraci, and Cross-Defendant, Rebecca Berry, Memorandum of Points and Authorities in Opposition to Ex Parte Application for a Temporary Restraining Order and Order to Show Cause re Preliminary Injunction 12/07/17


[SDSC ROA 79]
	Plaintiff and Cross-Defendant Larry Geraci and Cross-Defendant Rebecca Berry Request for Judicial Notice in Opposition to Ex Parte Application for a Temporary Restraining Order and Order to Show Cause re Preliminary Injunction 12/07/17
	Plaintiff and Cross-Defendant Larry Geraci and Cross-Defendant Rebecca Berry Notice of Lodgment in Opposition to Ex Parte Application for a Temporary Resatraining Order and Order to Show Cause re Preliminary Injunction




