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Case No. D073979 

IN THE COURT OF APPEAL FOR THE STATE OF CALIFORNIA 

FOURTH APPELLATE DISTRICT 

DIVISION ONE 

_______________________________________________________ 

     DARRYL COTTON 

       Defendant and Petitioner, 

v. 

The Superior Court, County of San Diego, Respondent. 

LARRY GERACI, an individual, REBECCA BERRY, an individual, 

CITY OF SAN DIEGO, a public entity, 

 Real Parties in Interest. 

EXHIBITS IN SUPPORT OF  

PETITION FOR WRIT OF MANDATE AND/OR PROHIBITION 

OR OTHER APPROPRIATE RELIEF 

AND REQUEST FOR IMMEDIATE STAY 

VOLUME II – EXHIBITS 8-14

Darryl Cotton 

6176 Federal Blvd. 

San Diego, CA 92114 

Telephone: (619) 954-4447 

Petitioner, Self-Represented 
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FERRIS & BRITTON. 
A Professional Corporation 

Michael R. Weinstein (SBN 106464) 
Scott H. Toothacre (SBN 146530) 

501 West Broadway, Suite 1450 
San Diego, California 92101 
Telephone: (619) 233-3131 
Fax.: (619) 232-9316 
mweinstein@lferrisbritton.com 
stoothacre@rerrisbritton.com 

Attorneys for Plaintiff and Cross-Defendant 
LARRY GERACI and Cross-Defendant 
REBECCA BERRY 

SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SAN DIEGO, CENTRAL DIVISION 

LARRY GERACI, an individual, 

Plaintiff, 

v. 

DARRYL COTTON, an individual; and 
DOES 1 through 10, inclusive, 

Defendants. 

DARRYL COTTON, an individual, 

Cross-Complainant, 

v. 

LARRY GERACI, an individual,.REBECCA 
BERRY, an individual; and DOES 1 
THROUGH 10, INCLUSIVE, 

Cross-Defendants. 

Case No. 37-2017-00010073-CU-BC-CTL 

Judge: 
Dept.: 

Hon. Joel R Wohlfeil 
C-73 

CROSS-DEFENDANT REBECCA BERRY'S 
ANSWER TO CROSS-COMPLAINANT 
DARRYL COTTON'S UNVERJFIED 
SECOND AMENDED CROSS-COMPLAINT 

[IMAGED FILE] 

Complaint Filed: March 21, 2017 
Trial Date: May 11, 2018 

Cross-Defendant REBECCA BERRY answers Cross-Complainant DARRYL COTTON's 

unverified Second Amended Cross-Complaint, dated August 25, 2017, as follows: 

GENERAL DENIAL 

Under the provisions of section 431.30 of the California Code of Civil Procedure, this 

answ~ring Cross-Defendant ·denies, generally and specifically, each and every and all allegations in 

1 

CROSS-DEFENDANT REBECCA BERRY'S ANSWER TO CROSS-COMPLAINANT DARRYL COTTON'S 
TTNVR'Rrnrnn SlU~ONll A MRNnRn l"ROS~l"OMPT .A TNT 
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1 the S~cond Amended Cross-Complaint, and the whole thereof, including each and every purported 
. . 

· 2 cause of action contained therein, .and denies · that Cross-Complainant has sustained damages as 

j alleged by reason of any alleged act, breach, or omission on the party of this answering Cross-

4 Defendant. 
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· AFFIRMATIVE DEFENSES 

For a further and separate ans~er to the Second Amended Cross-Complaint, and by way of 

affirmative defenses, this answering Cross-Defendant alleges as follows: 

FIRST AFFIRMATIVE DEFENSE 

(Failure to State a Cause of Action) 

Cross-Complainant's sole purported cause of action against this answering Cross-D~fendant -

the fifth cause of action for declar~tory relief:- fails to state facts sufficient to constitute a cause of 

action against this answering Cross-Defendant. 

SECOND AFFIRMATIVE DEFENSE 

(Lacko~ Contractual Privity) 

. Cross-Complainant lacks contractual privity with this answering Cross-Defendant and, 

therefore, is not entitled to a,n order of declaratory relief as it relates to any contract alleged in the 

Second Amended Cross-Complaint. 

THIRD AFFIRMATIVE DEFENSE 

(Reservation of Right to Assert Further Defense) 

This answering Cross-Defendant currently has insufficient information upon which to form a 

belief as to the existence of additional and as yet unstated affirmative defenses. This answering 

Cross-Defendant reserves the right to assert additi~nal affirmative defenses· in the event discovery 

discloses the existence of said affirmative defenses. 

WHEREFORE, Cross- Defendant REBECCA BERRY prays as follows: 

1. That.the Second Amended Cross-Complaint be dismissed and Cross-Complainant take 

nothl,ng against this answering Cross-Defendant; and 

27 Ill 

28 Ill 

2 

CROSS-DEFENDANT REBECCA BERRY'S ANSWER TO CROSS-COMPLAINANT DARRYL COTTON'S 
UNVERIFIED SECOND AMENDED CROSS-COMPLAINT 
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FERRIS & BRITTON 
A Professional Corporation 
Michael R. Weinstein (SBN 106464) 
Scott H. Toothacre (SBN 146530) 

501 West Broadway, Suite 1450 
San Diego, California 92101 
Telephone: (619) 233-3131 
Fax: (619) 232-9316 
mweinstein@ferrisbritton.com 
stoothacre@ferrisbritton.com 

Attorneys for Plaintiff/Cross-Defendant LARRY GERACI and 
Cross-Defendant REBECCA BERRY 

SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SAN DIEGO, CENTRAL DIVISION 

LARRY GERACI, an individual, 

Plaintiff, 

v. 

DARRYL COTTON, an individual; and 
DOES 1 through 10, inclusive, 

Defendants. 

DARRYL COTTON, an individual, 

Cross-Complainant, 

v. 

LARRY GERACI, an individual, REBECCA 
BERRY, a,n individual, and DOES 1 
THROUGH 10, INCLUSIVE, 

Cross-Defendants. 

1 

Case No. 37~2017-00010073-CU-BC-CTL 

PROOF OF SERVICE BY MAIL 

[IMAGED FILE] 

,;__,----------------1 PROOF OF SERVICE BY MAIL 
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) 
l 

2 etnp1~Y~o·. jn, or atn< a resident at the :CoUJ1ty C>f San Diegqt Gf)Jii:fQrpJ~;; •~1).d, rjly. bµsi:µess .4µ4iiress ist 
: . . . . ., . : ·.·.· ·. . . .. . .····. ·.·,. ·,.. : ... 

3 501: We:$t Broa.dwa.t! Smte 14.50} San:Di~gp{ CalifQr:nia~ 9~!J;01. 

4.. . · On;. :septe:mhet:25t 2D1J\I;se:rved the .folfowing docllltl.ent: 

1. 

ff .. J,CJ: lVJ\<\.lL.. Lpl@ed a true C(}RY qf emJh do9µm~rtPirt:~··$!P~l'.~te ~ttvel~ge JlOt#'~~s.~a, tp < e;a.¢1\ .. JigJl;t~s.~el;!, .. 

8 . re$pecn✓ely~. ,anct: tli~n s~tiled.:;.~MhI envil9Pe •w~fVYith p<>$ta:g~/tlierep~ .1i'tlUy ~#~p;:ti,d, 1t pl~q:~a: .e@hit'~t , 

9 • deposit :fo the, tlilJ;t~cli'Sta,tes,.'.B~s,t~lS:eryi¢~1 ·•tJiis. $ijmerdayi,.~t/tny:<b:i;tsine~$ <~dJb;~~ sl;i.9,~ ab~ye, 

i:o . follo,wiriJg Qt~i11!;\eyhpµsirtess\pr~¢tice$: 

ll 

12 

13 
11,r~;tt~;~ 

1 J4 

1,$ 

·sµp. IJi¢gq, ¢~iforni3: 92121 

Attori1¢ft:fdtf)ejend&htiattd.C:ro~s;,Complai11.aizt 
.DarryttJotton · 

t6. 

17 

19 
20 l)ijt~d: ,$ept~rr,il1!:1t isiiOlT 
~1 

22 

23 

24 

25 

26 

)27 

28 

.FE:RRfS & BRITTON ....... ' . ., ·.·• .... · . . . ... ,. 
AP . .rofessional Qorpora.tion ...... , •'••··· . . ·,,·: 

2 
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1 FERRJSC&.BRI1'T0N 
· A ~rofessio#at o,orp9rauon . . . .· .. 

2. ·, Micijf!,ekR. Weii1§teip(SJ3N ~094~4) 
3.
, . . $c9ij FI. ]1oothacte($l3~i l4€i~30) 

50f1Wi~stBroadway, Si.µte l4SQ. . 
· $ap DiegQ~ C'.falifo~ 9iro1 

4 12elep~o~~:(~19),?33"'3l31 
. Ff,1.X: (619}~32:"9al~ 

5; mweµist¢ill@femsbdtton.~9m 

6 
stoothacre@lerri$britton.co~ ... · 

':? .. 

. ! · t\tt,omey~. {or Flmut~an<:J: Cross4I>ereriqEmf ,. 7 : .L~Y" <lERA:PI > . .. . ... ·. . . . . •. · ... 

· ;~~EJUOR:<JQOJ.t;'f: QF QALIEQ!ffiJl 

OQQN~Of.SAN':Q:IF,Q(),;QEN1~Dl'.VISIQN 

)9:.. ·•tAru,i;y'GBR/4~I,.an.•llidiw,gwd; Case No.37-2011100010073 .. co\BC.,CTL .. .. . ·: :·:· ..... ·.·.:•·, ... ·,·.':•· ···: ·:, .. :· .. ·•,.· .... ', ._.·.·.,. ·>.: ... · .. ·.'·.'·"·· 

l1 Plaintiff<· :.. . .... · ' ., .. Jµ<i.ge: 
12 

.~JJLt 
15 [~Gt:O. iFII,JtJ 

'16 . . ...... . 
•DARRYL _dbITON, anfudividual, DATE: NoveDJ.ber··3, 2017 

17 

18 

19·· 

20 

21 

22 

23 

24 

TIME: 
· DEPT:, 

V; Complai11.f filec:l: 
Trial ;I?ate: 

Cioss-.Defertdants. 

9:oo ~.m. · 
(2273 ·. 

March 2l, 20J7 
M~yll, 2:0l8 

TO li1.ACB'PA,RT\7: ANQTHElIR AT'FO:J.mf£YS OF THE RECORD: 

PLEAS~ 1' A.KE1:NOTICE that, 9nJ~fovember 3, 2017, at 9:00 a.m. oras ,soon ther,eafter as the 

25 matter· IJ;1ay beJ:ieard in Department c~73 of this Court, loc;ated atJ30 W:est Broadway, ~an.Diego, 

26. California, 92101, Plaintiff·and Cross~Defendant, LARRY ·GERACI {hereafter "Geraci''), will,.artd 

\'l 27 hereby· does move _tlie·courtto SllStain his demurrer to the. Second Amended Cross"'.Complrunt. filed on 

28 . August25~ 2017, byDefendant and Cross-.Complainant, DARRYL. COTTON (hereafter ''Gorton" or 

1 

NOTICE. OE J))!}~RAND DEMIJRR.l£:R-BY CROSS~DEEENDANTtAR.llY' GERACI .·• 
. ,r,n C,T;1r,nxrn:, -~-'!l..n;tll.J"h'El'n ri'D;fiQQ 1"1Al\Jl'DT, A.TNT DV n A.DDVl r:tnTTnl\T . . 
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I>EMlIJlitEJl. 

th~ ·Crqs$~Gompl~ine~, all~g@d fii:at, · seconcJ,. thid~ ~a fourth cause1r.of act{o11f .. an.cl ~Ph .c,f: 
··:.·• .· .. ,.·_• .... ' ... :. ,. : ·:. : ·.... . ;· .· ... .·.· .·· . <· .. : 

4 . th(i:tn,·.faift9 ~ta.te r~<r.ts sufflQie~tto C.9:0f;#~t~a(-1.flllSegf ·~ytt~9, ~g~P:~t Oe,ta.Bi,(~od~.Qiy, PtC;l,C'.t. 
, .. 

' 1430.JO(~)l fJP, m~ grQU!J,ds ~d for $.~ l)~~QP.~·· set fortlt• bef<>w aiicf ~~plmn~<f;'iI! c;letaU 'µt• the 

·~ ace~pan*ing: M~:i;npr:and~.Qf J?:oiuts anci J\1,1tnop.ti~f> .. 
: .···· :,:·.·:·. •.,' .. ·. : . . . 

. NJ~§f!':,~~SE·OR,AC:TlON,. 
. . .· .. · ... ···· ·:· ·.·· .. · .......... ···, .. · , ...... . 

. . 8 1. .. · !~rJtt~,~~l-1$~\0~ ~ctiQll f9f ijy.~fW,<9f ¢9Atl',9t;;f#lf,: JC> !~Jflt~ ,:~;CEJ.'-1S~Jif: ~(:ti()Il ~~~ii,1st 

1:, :==::::;:;.:=~~:!:r~==} 
1•1•· . . 2,. 'I'ij~r•r~~t 'r8:ij~.e.9t'Et~tl9n···fqi~~t,@:CA:Qf·9QAtr~~!'•f#J~J~r:s.t~t~ralc~µ§e•of,~cij()P; 1:>~Qtiq~ej~ 

.· • 12.. faj~.'t~tall~J~;i~~,:t~~tj~t~~'.ip.~iag~ona;bl~:iot~~9~~· f"4~l;, (;!pdp q~v ... ~i;9~'. §f~~Q~lO.(y},J·: 
,SECOND:i!t\:{!Slil:•()FACT,I,Or~t·· 

Th~ seponqjJajl,se· ·Qf.~ction·.:fol'.•m~JJ.tionalipi~r;~p~sen~ticmdoes JJ.9testate1 .. a:•·<:ause .. o( 
: : .· . : . . ·.: . . :· . . . .. ~:.. . : ....... · ..... :. . . ·:· ·... . . .. ·.: > ··. ·. · .. : . : ··.. ·=·.. · ..... ' . . . . . . . ,,: : :·. . . .· ... . 

.3•, . ;~, 

15, action becau~e 1tfails t<'f,;il,l~g~• f~¢ts,whiqh; ;,:fttue, • Elte sµfficieµt to e~a~4$h the, efo!llep,tofjll~tifiabl¢ 
:. : ••• ·:. ·••:. .:/•,. ••• ' '., ¾c ••••• .··.,. , ••• •• '• • ·, •• •• .:, •• ·.-.. ,.; ; •• •• ' • .: .,. .... ,.:. •• ·::- •• ,::. : •• •• • ... ' • ••• •••• 

Hf relfa.nc~ .. (Cal,.Cqde.Civ. ~fqq,J:439,10(~),} 

17 . TfflRD<CAUSE OFAC1:ION ... 
. · .. ·· ... :(•: .. · ····.···:· .... : . ,. ' 

1'.'lie ttw:~ ~u$e o:f acticn;l;f Pr ne~ligentmis~p~1>(:o.tati9nd9es >not~tate. a ca~e qf actioll • 

. . 

:2() · · l'elian¢e •. (Ca:l, <;9d~Civ~ Pro~. §43Q.fO(e);): 

21 · 5. T:h~<tltlr4. 9a~~ of action.·f9r:ne~l~gent,nisre~~Sy~ta.~onJaj,$tq S~!; ~ca~eo(:ac~o~ 

22 'becat1s¢ U11d¢t• IGalif oniia Ja'Y, :~. ··• l'~f: .... · c~ot · plead · ·. bo~ ·. • ·.~ .•.. c:au~e• ·of a~tion for Jilegli~~rit . 

2l .inisrepresenta~o11·a,nd,pl'.omi~sor:y•frau& (~~ .. Code <3iv~ P:rop.•§4~0.lQ(e).). 

24 

25 

26 
✓)27 

28 

FOUR.THQJ\USE OFACTION 

6 ._JI" The folµ'th.cause of action for.false p:ron:iise,dcies·.nqt state a cause of action. becavse it 
' 

fails to alleg~ facts which~ if true,. are.sufficient to establish the element of justifiable reliance; (C;il,. 

Code Civ~ Proc. § 430,lO(e),). 

For ·each ofsuch reasons, OeJ:"aci moves. for .•WJ. order of this. Court sustaining the demurrers to · · .. 

2 210



1 · the·:frr:st;,sec()ncl, •~rd, cµ1dfourth .causes of act~on:.withou.(Jea-ve to . arnenq, ;Ml¢$~ Ctgss-Contplaip.ant ·· 

2 . . can xnak~ tt.$µffi_cie11to£fer ofproc>fthat h.e 9ar1 •vW:e th€f pleading d~ncib~cies. 

3 
. . . '' . . . 

4 . Ntell'.lQtap.<tltmi of l?#ints. atid · AutlJ.qriij~s~ the: supporting ;Oeclmation of MiQ~f:l.ellL Wein~tein; the .. 
5 ·r¢cptds :~cl fi.les:in &us ~ctton,.and stt9:h fµrth~r Ill~~~t~ .th~t.m~y,be.prgp¢rly pr¢s¢nfod .prior tg orat,th~ 

6 · tirri~ of 1;t~ng on th~.xttqfic>.ti. 

7 

8 :· •:fp~ •. f ~r.h~~ft •..• ~~•.· cgllij•:;(o11.<>ws••.tµr~:·•·3i•l~0.8(aJ.{2,) .••. mid •.. TTO.:•·*Qfic¢•···of .iiit¢~t··•tll•• ·appear·••is·••tequirajj.•to:: 

·· ·9 ·· }ijpp¢ar·fd).'~¢~tt 171.leJ~*¥tti¥e rulirl~:sft2il[J?e·rp,a.4e~yaiJaqle)1t3:JO .• p~tp •• q~therc911rFd~f:p!}Qttp/ 
10 tlie ~cp.egµle(J. heiµ;ing.· ··rhe.·teif~tiye.tj!Jib:gi:,l'.ija}':girectthepattjes•.Joiappeaj'fqpQtal.ar~e,nt,.•.and .• ri).a~:' 
i1• :s~9ifM••··~~•····issue§•••t?Ii•Whi9ll•1•tne•··•c9uit:··wi$h~~·· .. 111e•p®tie$····to••··pr<>vid~:•·•fllrih¢r;:argilln~pt~ ...•. · .. 'Fhe:.fontatiye·;· 
12· · rjll~~::ll.\l~yfae·p}?t~~ by,.~~lliugthec($uri :t¢IJ,tativetµlip.g.~wnb¢f·•~t(~f9¥4-~Q_,73~,1• ·.or byJ1a.yig~~~•: ·· 

·~ 13 • '.l icitli~;~~~.2~J~¢~.$ite.'WWW,•Saji~e&Qi<;p~s.¢ij;g9v. 
I 

, · Ph 

15 . !:~ated':September 28, 201:7: 
1(> 

17 

'is 
19 
20 

21 

22 
23 

24 

25 

. 26 

.D21 
28 

.~.·~·· ... B 
~.·· .. ·.··.·.·.: ... ·.·•· ... ·.·•· ••. • .. •./').·.•.··•·.·.:.··•.•···•.·.•.••.·.•·.·· ........... ·.·• •. • •.. · .. ·.·.·.·.·.··•.•.· ..•....... ··.···.·.'·:·• ... ·.·.·.·.· .. •• ... •.·.·· .. •···.• .. ·.·.···•·: ..••. •.··"'·.···.·.·.·•.·.• .... · .. ,•.· •. · ••. ::.c•··.·.····.'· B .··•·u···· ........... ·· ... &.···•··.~ 
.· ..•.. \%h~eLR.:.Weinstei11···~,.• . . . . . . •·· 

ScottJt Toothacre·· : 
A:ttol'heys forPl~tiff and Cross;I)efendant 
LARR.YGER:AeI 

3 

NO'tlcE·oF•nEM\WffiRANnnEMU!UtEisx c&oss;.otll':ENDA?i.mi.ARRYGERACI 
· ..,..,,. ci'r.1ro-.i,,.n:-._ . .1. 'l'lJl'Y:l~T:r,.:r:in ,,,,.,,. . ..,,.cci. r,n:11.Jl'-i-n• .. 'rATm nu :ri ,.: nn'uT. ,-,G,...,...n·"·c1· · · · · · 
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1 fERRIS;~ BRITl:ON . • 
AJ>iqfe$sio@ GorpQratioJi. . .. . ... · ........ . 

2 Michael R'.. \1/eip~tein (SBN 106464) 
S.co~:ffr . .J)>ptliacr12 .. (~BN••l4.<?$30). 

3 SOI We$t Br<>i;t9war, $ajte l450 ·.· 
s:sa:11 Di~g?:, O~if'oritri~ .• 9210}• 

4 • Teleph~ne:{~J9) 2:3::3,31Jl··· 
Fax:(619)232~9316 .. : ===~~~: 
A,tto~eys•;fqr::e1ajntiff an,d··.Cross .. Qefenclant 7 LARR:¥' GERACI .. •. . . . . . . ... ·. 

8 

9 

SII£EBIOR.C013R'f,OF·dAiflEQRNIA. · 

coVNrrv oi sAN• 1liEGo,.cEN~.n•vt$!dN 

Judge: 11 

12 
13 -~······ .. • D~¥L .cOTTONt an inclivitiilal{ 

·DQBS 1 tbroughl0,inclusjve, · 

'MEl\10RANl>lJJVI· Q:FtPQffiTS:~> .. 
·.AO"TJJ:01UTlES•INS'QPEORT OF;CROSS .. 
DEFENl)AN'J'. LAl{ltlO:GERAClts:., . . . . 
DEMUJlltERTOSICCOND AMENDED. 

;14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

,J21 
28 

Defer:Ldants. · 

PARRYL COTTON,. an indivip.ual, 

Cross..:Complajnant, 

v. 

Cross~DefenciantS; 

1 

CROSS!-!COMPLAINTBY.DARRYL COTTON . . · .... 

[IMAGED FILE] 

D~'fE: 
TIME:. 
DEPT: 

ComplaintFiled: 
Trial Date:· 

November3.,201'.7 
9:0oa,~m. ·. 
(j .. 73 .. 

March 21, 2017 
Mlayll,2018 

MEMQRANDUM·OF:POINTSANDAUTHORlTlES.INSUPPORTOF.CR.OSS .. DEFENOANT GERACI's•· 
-•---:.:..:.....:__·,__: •• ,...;,. ....;_. _,~,~~·;. .. .;;.;.,.;..~ ... ~ ............... ;.. .. ~"1'1.;;, .. .ri:r,:mt'rl~:~'" .. n.•c-.T.1,...,.n11.;~ ... 1'&..-°r.'....:.T~~n\n~·~.~•o~: ~ri1'~~-.. - ..,:.~~t-~ · 
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3 T. 

4 
:II,,. 

5 

6 
;Jll. 

JV. 
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··s 
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lQ 

ll 

12· 

r"?r 
14 

15 

16 

17 

18'. 

19 

20 
:-•· 
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RE&lEFI{EQtJESTIEJ:J AJNP•·••SUM~WiOFT]ffiA,R<:fU'MiBNtr'S,, ••• ~11 •••••• ~ •• ~.; •• ,~.,j~.;,,.;'.•~-~~ •. 6. 

·,. 

J:.Jif (J;A~ ~Q;lltfvl.ijijl' 1'•f•i~r•• • • ·••.•·t~·····•···~ • ;:, •• ,,,, ~t••t• • ""r'~'~f ~'.· ~;•·r"' ., .... ~~ • .. ~; •• ~ .•,·•~i ··~•;•:• -~~· •• •i••1· ~•~Pt•~~· •• ·~~·· !l ()··•• 
THE 1msr· ~· ·s1i;,QF Actrtom:EoBt BREAc:a ot comIM.:cr·FAILs.,ro• 
$Tl~;:$\.:.Ql:\;•·· .. ••···.·••OF AQT;IQN:',, •• ,:.:~~i~~ .. :,~* ., ... ~ ,i.'•~•;.,.~ft•~j~,.'.~.t•f•'' •r•·'i• •••·~···~ ... ••i~•!••·.•·~• •••••• lo· 

~;~~~~1~1~~;e:t:,,,s ... !~. 

l~~~~,~~:;l\~~~:.!;!f!~~:.~:t,,7;J1. 
·.•:trl1gl~~;i9=·!~~!:~r•~0~E!t~.~~~:,~::r~e~,f!i.~f ~.~~~:~J~,i:.s•i .• 

:;. 

l. •:ea9h of tli¢<Illi~l'epres~Ilttitiqn< c:,1ttirr1$,.Jh¢. ?nd,rltd..@iJl;tllcause1hClf 
·~9µol}J'Qr•·inte11tional<~~re~r-e$entat}qn,~e~lige11.tiwsrep~se;l}tatio14 .. ·Wld. 
false pt9inis~, do. noi~te a O!i~e• ?f actiOIJ. · Cotton>llasn°:t alleg~,dfaQtS 
wh.ich, if true, . are $Ufnc~nt'tq establish the ;element· .. of j1.1Stifiable 

2. 

relian~. ··~•:~·•t··••1~..-.. ~~~.•~:-~••.·~~~~:•·· ... ·.··~··•·u••·•·~~,~:•··~t·~···• ... ~·•·•···; ..•. ~~f•., ... ,. ... ~~~•,-•·~~~A•~•-:l.3 

the Third Cause .• of Ao1:ic>1tforNe~ligeht Misl'.epi¢senta1ion ·Fails Jo •State 
a, .• qlajm. trpon·•.\Vhich·•·llelief •. May···l3(!·:·pnmted•• B,ecau~e· ...• lflten~onal •. !Tr~ud•. 
ap.d N~gligent MisrepreSl;lJlt,~tionija~e,,On,the Saroe Fa9~ Cannot .CQ-
·a#$f i:~=~-~: .. ~~-~:• ~·~•~=~:.i~~; ... ~-i'.~;-~:~:~: If:-~*;:~ ~:~fi~~'.i\·*i~-... ;.i!~-~ .. l~;~;.~:~ ~~~; ~ f ~:~.;.;~_~f":~~ 11 ~:·~•-;;·.;_·~-~-~:~;~:,. ~-f , ... ,..~ .•• .::i.~4 .. -~ ... ~ .ii.¥,.~ ~-.t.;;~-~-~-•~•~-, ,.,'f,.(isi ., : 

2 

·. 1\-IEMORAN'DIJM.•OF.POlNTSAND. AJJl:HORlTI.~SlN$0PPORT QFCR()SS~J>EFEND:ANT .• G~IlACUS 
...:...._-._~¥.,,..;.;,..-~ ...... -,.....n ,...",.,;;_.j,,,n·.·l""l.n.:i....wn..-, -.i·y~:,:, ,.;,~ ,,A·mrr,rt..:.,.·r"!,.~r.t"rir-i..,.;..,-;n i ..... Ji.r,u,.:,n:ri1h-.-,,;'n.ft·~ci-·:,,"'°·1\·lrnT:.·_.&:-y'fti.rm-·. 
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(l9~S)?9 •• Cal.@d>'.3l·l ~f•Vi\•i··~tti•f·••liH .. ~-{r•: •••• +r•fff~f-·~1+••jH,f6~,.,t•~·}t·:·;~.::,,f~til~HH;~it~•·;~ • .;.;~.:;~;.f.;,.A~9,· ·16· 

: · .( 1Q~2):~t4. Gal,. ~1 Q. ; • ;~f~·,,~·:··;f~~ •. +~~;; .~; •• ,.~;~~\ •• ; ••• ;.;..i~-~-·-·~~-·••f-'~~~lM•;.;~~; .•• ;~, •• , •• ,,~ •• ~ ••••• .;..~i.ii~~.;.;~~i,.,'.. .. .;~.i~~~l4 
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) 
1 

2 . points i #uid. auth<)liti~s . in sµ.pporl • q'.1:\Jjs . Demmef fa Qross-.Cprnplainant:. D,t\:RR\%. · CQt'I'Qt-f?s : 

3 .· ;'(h~r¢aft~f 'fCottqnff or ~'.Qross-¢op,1ptaµiax1t) •s~cond .1-\n:leridec:L Prqs~ . .;qo~plaiilf file4 on August 25', 
4 ·· 2ot1:(hereafter•4'S~§f:D. 
s· ·~. JillfuJEF mtoms~D Affil SIJAARYOE·THE ARGUME~T~ 

6 

7 ·: l:>r~~h• oJ cqJ;JJr~ct; . ~e ~¢¢:qp.d. ¢a~~ qf ~pppti(for ~tentie>hal 111istept~~~fl:t~tiop.;· Jije third. call$~ of: 
8: · ~tiQx,-fo#Jqe,gijg~1:1Jimg~pJ;e,$t}t1@ij•#r tll~ £qttptlf~#µs¢: c,.f ELc#9n forJ#~¢/pJ;Q#l,i,s~;,ijndJht1 ~·ca~~·. 

' ' .. .. . . . 

9 :.ot\a¢trenfor:dfaiitttat<)#¥te1ief; ,Eaoli•,ij:t' the.fiv~ica1.1ses• of aetiqn •. agru;nst.G:ferabi.·ati$¢:S\QUtbf~: or:teiate$·• 
:=:···., ;::. ·' .:::. · ... •.:•.,:-,· ..... <· ·.,,•., .·, .. · ... · ,".; ·. ·.·>·: · ... ,• ... ,•.· ' ..... : ·.,., .. • . . ,' .... : ,:· '.·:.· .·. " '' '. .. . . ,.· . : . .. . . . . .·· .... : . ·.· ,.. ••: ...... , ' ~= ... -... ,.·. · ... 

l(l 1

1:(0,~; a..cii$pu~;~bMemJ#g:· .. t:L.•tgr:,,~ct<lc)i:,,;tpei pt:Jt¢h@S~f AA<l· ~ale.: ••f •••r¢:u. nt<\perty ·. J?etweeilc ·t"Jera¢t':~d.'.t 

1.•1• :•Cott9#'·•····•~ijra¢i••d~µrs .. tq.tpe: .• fiist,:·s.e~q11µ,.i~~#cl,'..~d•••tourth·•~ll$¢~••0£•4p~~µ•'asse~d:~g~t~··•up9n.1 ·•·· 
1:2 the.f<;m°'wtAg .. f¢qµpd~: 

.-l •1$ ·•·t. ··.fp.~•··••fir~t1:~~µ~~:,()f.:~¢tiq11 .. ·f<>t hx~a~l:i 9f.opµtta~tifa.tfa-tq:.·s~t~ 1:1..·.c:aij$e of~~ti.oµ·•ije¢ags~": 
14. ', ,CQttQn.J1JJ¢gt:s an :Qtalagfe¢n)~nt(ri:r .p~y oral/pwttly •W,1:itted1;1.gt:¢~tjl(iAtl{ot·the::J;,µj:c~~,ajiq, ~e of. 

15 : •t!t~•S,U,bj¢ctr¢~l·•pr6pe,;tytfuif'i~Yba,rred ·by 'tl>,¢·appli¢#b1e ... Statllt¢ pfFraµds,: (Civ:.•eo·de, §· l~24(a)($),) 

2 .. 

18 3. 

19 th.e tofts :of i11teilti,ilmµ ,ttus,tept~septatiQn~ 1:1~~ligen,(m]~represe11tatfopf ahd.{il~e·•ptoroise; .. re~pectively•- · 

20•· . · do ·119t sta;te• fl;iCaµs.e Qfa,ctjon·as CQttptj .\las,·q9f allegedJaqts.·wfilcIJ~if@~~ aJ:~,sufficii11t · .. to•;eijtal>li$liJb.¢ 

21 • el¢rn~nfof'j1JStifi~bJe ttjHance., 

. . 

23 · rnisrepre~ep.~4tipri cattse ofactioµ "based upop:the .same.s~t gfide11ticalfacts: 

24 II. · FACTUAL ALLEGATIONS 

25 

26 
,}27 

28. 

The telrv8l:lt(actual allegations sµppoding. Qotton's first cause. of~cti9n for brea,ch ofcc,nttact 
arefolllld m,.~~paragtaphs• of.fue.81\){;Q,as £0,llows: .• . ·. . . .· . 

8. Irt .. or aroµnd A1agust ·• 2016, .Geraci fiJ:st . contacted Cotton seeking •.. to 
purch~e the Property; Gera9i desirecLto buy·the Property frotn Cotton becau&e it meets · 
certairrr~quirements of the Cjt)r of San Diegq. ("City?;) for· ol)taining a. Con<litional Use 

6 
. ·, ... '. ' . ·'. ,,· . . ·... ·. 

1VIEMO~~trl\il:0F·PQINTs ANµA1.1maoip:T1JTis1N:SUPPORT;oF·•caoss"'oEFENDt\NT. GE~CI'S· 
..... ...;.~.~ ... ...-::;...._.....;,. _....:.._,·:-_..,,.--.,.;.._. ·-·.,;,.,;;._,,..,._:...,.· ,_i . .,,,,.,.·.-·..:·,.~,;;...,..:,.,;-_-,nn:,.,..._,..,.,,,; _._;._..;..._ . ._y,~ · ~·'••·~.11.r~....;,~ ,.,;.,..-.n.nri·_.,...~•~'l'·:·.·:~,:....._•m · ., 
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28 

~ermit{''CI.JP?')•to. ~perate•8c• Medical Marij~ana.•ConsUlller•··Cooperative (''lVlMCC::,,) at 
the Pr<>pef1Y •. The .Ptop.~rtyjs one of a. vecy Jhru~ed nuµiber of properties located in San. 
·pi¢}go City CO\ltlci1District4 tll<lt potentially satisfy ~e CPP r~;uiremellt$ for a ?v!MCC::. 

.....•..•.• 9. . ..... qyer >tl,,e enstiin,g we¢;t(s•.··ajlcl .µionths, Ger~ghJ1,t14, QottQn. negotiated. 
extensivelytegf¢dintttbe tenp.s <>fa potential saj.e qfth~ PJ;opetty • ·• .,•· · · ·· · · 

. ·.· .· · .. 13, .. .· On :N.9veD1\,et 2, 2016~ GeracL;ood .Cottoµ met atGeraci's ot)lce uran, 
. effort,to·,.n~gotiate. th~.:t;.nal tenns. 9f tbe.it deal f?X the. ••sale pf-tlle •Ptop~ny. '01e: patti_~s · 
reached a.ti ~gteement/On the material .t~l'lllS ··for J:he. saj.e of-th¢ ptQpetty;.- The patties<• 
fo¢ier f.lige~d to qoop~tfl-t<t b:i:- g<><>c.l ,faith· (he promptly reduc¢ the coµiplele • am-eetnenti. 
ineludirig•alLof:the a.gree<i"11po1.iterinS; t<> writing, · · · · 

·No¥emJ:r2, •. 2~g.m~:~e::mlr1'~,~::ut~iitl~1~••·~&~tii~;t:1a~;~~~.:the· 

'<'al ...... · ~etacfa~~edtp P~Y tl;letotal sµnt :of $8f>Q~OOOiin::p9naicl~r~tl,ori :for 
i9¢J>llr~W1Se••··O:f the••·Prqpetty, .. "Yiµt a.·$5Q;QQO·. non~reftuldable·: gepqsit p~y~"bl~• to. C9tt911 .. ··c:l r~-~-'$,~~t~!tcffll.~1Jr 

~~,,.~~~t9J8i.~~~~i 
pply µpo~ the <$itts, ap:prova)··· 9f tµe pUP apJ?h~atron ~d .. G,rac,1's •. Paym.~nt<·9f the 

s&:~~itieifit!i:t~~t~ 
. . . .. . (c) . Qeracj_Ji.gr~ed to graJ1t,Cotton a: ~n percent(tq'¾>).eqllity stake in. 

tb.e MMCC thatwqlllcl .. operate· at ~e :Prqperty:follqwing the•City's.~pproval of.the CUP 
applicatio11; and · · · · · · · • · · · · · · · · · · 

(d)• (Jera~i am-ee4 that, ajter the MIY1CC.connnellQed operati<>nsat the. 

•~4p~i,(Jr:i~,r~~tle~:0iu!ri::~itc~:jq~-:t~C~'fe:f~~:0Ho9:! 
mop.th. ·. ···· · · ·· · · · ·. •· · · ·.. · . ·· ···· · 

l~- ,At<Jera9i's•reque.§t, the sale w~t() pe d9cµmentecl in·two·fina) written 
agr~eJ.11en.ts, a @W ~state pµrch~e- agreet:11en,t ~d •· a §eparatt:} flit;i_e agre~1nent,.. Yvlµch 
tqgether woµld contain all the agreeda.upon tepns fr<>rn, 1:h~ .:t';f9v~~ber 2, 20lp>meenng. 
~t that ~e"ful&• Geraqi . ajso off\~red to·. have .• ms · attol'Iley ~'quickly" drajt• the iipal 
m~egi:a,teg agreerilents .and C,:otton agreed; 

Hi,- Alth0tigh the pt:lrties. crone. to a fUial .agreeII1ent o:t:t the purchase price aµd . 
depo~it amounts at their November ~' 2Ql6 meeting; Geraci· requested additionatfuµe: to 
c9me up ~itb the, $~Ot00Q n9n-re:fu:nc4Ible qeposit'. ,Geraci claimed h.e µ~eded ~,c;fra tjtpe ·. 
because• ·he .11,4 Jnnite~ cash flow and would reqmr~. th~ cash h(}. ·did have to :fund the 
lobbym.g. effqrts needed to resolve the zoning issue at the Property and to prepare the 
CUP application, · 

17. . . Cotton was h<~sitant to m-at1t ·• Geraci niore tune to pay the non~refulldahle 
deposit but Geraci offeredJo pay $1(),000 tow1;tids the $50,000 te>tal deposit immediately 
as·a show of"g9od-faith," even though the parties hap. not reduced their :final agreement 

7 

lVIEMORANDUM OF POINTSA,.NDAUTHORITJES·INSUPPORTOF CROSS--DEFENDANT GERACI'$ 
--.n:.. ..• y,.,.....;.·.....;T.ln nl"l.n.• :.,-..ftAnri1 rirt.~ ...... Y· .l . ..,.11,.:.,. '.l ·11otm· . .r,,,.~,...,""•"': •. ~. ~-r.,r,~111,.~.n, :_.,,:,.,.;.,,....;~Y.n-nT'11::: :..:..n n·~c,. ·r.tr\.1\A".~T- ..... --;~T~: . 
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17 

18 

19. 

20 

21 

.·22 

to writillg, ... · Qott()ti was µndt,tsta,ndably c:e>ncerried that·· Qe;r;aciwqttld. file the .• •· CTJP 
applicat\on •. be:(gre• paritls· .• tb.e .b.al~G:~···· qft.he. ]:lOXJfrefundabl,e•·· dep9Sil •.fllld .. Optt9n;Jv9~d. 
nev~. !ec<,iye:the·•.reni*nder of the n<>n~reftmp.~ble,;clepos!tJftlle. ,ity denie<i th~ G{JP 
app{1ca'tfo11 Hefcm} .. . . . a~i P.~d. the. tent~inin.g $4Q,Q9U {th~reby av9it;lhl.g · tlle . partie$' • 
~greemenftlmtthe: . ,0:00,9 :llO~"refunµable. gepqsityV:aS irit~11ded.t<rshiij1to Geriwi sorne · 

ft~:r:~i~,:~~t .. ~,:~~i,:i.·::tfei~tfto~ii~:itst:;6~,!:~~1?~i~s~~:: 
Geraef s e~press prQ~Seto :p~y .• ·Ate• $40~0QP:·•Rajance o:f the .non~reft#icla'ble,·depo~it ·• · 
to:sµ~rtrl~fo11,i(:}f tb:e Ct.IP ap~licatio~J3t the l~test. · · · 

lK ·. .• ... .A.tt\le i'.Npvetnber ~- 2016 µieetijlg, the p~es executed:a: three;.sen~pc¢. 
.doqtt¢ent ,rt1:la.te¢1 to fp,eir agreem,e~t on tlle.,purcliase price fQr · thEf Proped}t• ~t •GeracPs · 
req«est,.wliiph readJ:1s follows: · ·· ·· · · · · · · · · 

!BjW-ii~F~,~~&f1=rlt 
··~et~li•i~t~1~!:;t~l:flu;,tti~89fi!fudr~~itie;i;:·· 
li~~qs 1:1Jtproved.,. J?.~k<:1Q'ttqn has agreed,·not to enter•mto<any-othet 

: ~ntactS(sic]ion this prq.petty~ . . . . . . ... · . . . . . . 

··111@~---~-~-~~a)lne.d· copy ?ftlie e~ecuted. docµin¢nt he sa):Ile• .day ...... Eollo~g closer:feview of~e 
· · execut¢d,docmnent;Cotton wrote iri an, em'ail .to·• GeracisevetaLhoursJater (still :on the. 
same day): ··· · 

lj~ ri.o"ti.ced t1:ie l0%;equity:· position in the P1SI}¢ll8'1IJ w~ .riot··langmige •. 
added into:-tliat document. J.justwa.n-t~o make s1.1te tfult\3/e}re nottni$Sing • 
that·•fanguag~ in any fi11al a~e111enfJlS, it isxa f~tOted. ~lernent iµ xny 
<lecisionJo seltthe property. I'lhbe fine ifyou would simply acknowledge 
thathete in a.reply~ · · 

Appro~tely tw~ hours later,Geracireplied 1via.email, ''Nono problem·atall.'' 

The written agreei'ijenf $igned :Npyember . Z, 2016, cU4 not c<intain all 9f the ..• Iliatepal tenµs and 
C()tiditions qf the .• agreement $at Cotton. alleges . wel'.e really. agr¢ed to.: on Ng.vernber · 2~ •. 2016. J\.fter 

23 
· sjgning;.that mcolriplete .. writteilagteerq,entJ, the. parties had numerous or.al •ancl wdttencomtllunications • 

24. 

25 

26 
·1·• 

27 

. 1 Plai,ntiffand Cross-'JJefenclant Geraci alleges inhis ComplainUhat tlltl written agreement sign~d Noyember 2, 2016, 
contains 1.dlthe ma.«:rial tenns and conditions of the agreen1e11tJor the purchase, and sale>of the subject reaLproperty and is 
Jhe entire. t'lgree,ment. enforceable between me partj~s. D~fendant .and Cmss--Complainant Cotton conten~ that wri!t<m 
aigreementsigned NovemJ,e:r 2, 2016, seti. forth only some of the ,material terms an~ conditioµs. l¼gr~p to by the parties on •. 

2g ~ven1ber 2nd and some different an9 aclditional material tenns and conditions not reflected in a signed writing were: agreed 
to by the parties; 

8 
.··:·· > < .... _· .. ·. :,··:' ',. . . ·. : . :.·.. : : ·.. ·_.' . .· .···' .·. ·.··.. . : ···. :: ·.· ..... ·· .. '. .·.· . · .. · .. . : .·· : · ... ' ... · .. ; 

MEMlORANDUM OF :rc>INTS AND A.lll11101Ul'IES. lN SUPPQB.TOF(;~oss .. D:EFENll;\iNT GE~€:l~S _,_._:.: __________ ...,..._ --·--r.1- · ,......._.,. . ....., .. .... v'lli.Y . ._ . ..._,,..t'V't.··-"'-·,,_,_.,,.,...._T._ -~ ..... -•in.:· .... ·•·-wNa:Y'r.i..·>n'ri. •ri.....,·ri·rih'...~r.'k,._·•n"t->:1.-:'iir..i~ ·. ·. 
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·. . . ' '.. . .. . . . . '. .· . . 

2 :~gr~ed tQ: orally 9µ. ~oy¢tfibef}2.n~~ ):hitney~r di~ $<l. )11 oilier ~01,'d$, t~ere>l~ µo. written agr~~m~t; 

3 · $tggeq· b}f: ¢9~011 azjq • Geraci' ~pttt~t\$. ajl9f0i'e;pafl.terial te,rtn$ ~d conqiij9hS .. Cotf9p, aµeges.were·• 1 
· 

4 •· .,s,e~<t·tq,9),l,:~qv~m,ber 2nt · ~,ijclijitiol%•·•Q1le,. o;t tb.OSI! .p;iaJen~;t¢np$ ·E?pd c:011qiti9~ ·Cotton clamis 'Wli8: 

5 ·ora1W·Jfgte¢d.·to .• (.$50k. e4thest• ll!9riey) .. ;•directo/•·<;QI!tf«dipt~.:'fu:¢• ~<)'v~~pet 2, ,2ot~,••·writtem~~~n;tep:t 

6 I'Whi¢h cl~t#-ly $t~~$ th~t · $'1.0k WP;t4l~ :be paj.<l @ e'r~l'l'l~Sf Ill'.oo,ey aµd · ijcknovvl~d&e$ ; tb.~f.5µ91.J, payrtJ,e,J:lt. 

7 • :ihas been. received.:. 
::··. ,._-·.··:·,,',.·.···. 

• 8 JH. .IJIE~~ Sil'.t\.M)ARD·CJN:DEM'.Imf8Eft:;. 

··~·· 10 ; c,qrisµlµte a:·paus~ .. qf ~ijQ~•:thec91U1.m~Y grant~ tterouii'¢r~,; (c,cqd~•eiy. Ptoc:,•J{4~·Q;3Q;)' Th~: ·~lm, 

1.1,·· co;~iders•~~·•flll~g,tj911s i:on\th@:(aq¢.ol•~ F9P1~!fliµt :~d<~yµ\l~ft¢i/pf•:whi~ll·••·it• ~@~;.fQp.~ay·•~e·· 
. . . . . 

l~ ·•·· jµ~jejaJ)*tjti¢~ • 1!1U4¢F·•fh~: .• {Jgcl~:}of ,•ciyilJ?rogeqlll'~: se¢ti<>~4~·q,~Q(~)'. · ·.,.fQrqy¢s: v ..•... ~eJ~tteri.··• (tOO~)• 

) ;J3 '}00 Q~~~pp,4~><>5~; ~(l~ '@V\ P:tPs•~· §>439.30(8.).).. .In tev:i~Wµlg i#1~ :sµfp~feii<ly • g~ ~qtjqJ;tiplaiqJ 

14 .• ·•agajrisf~r,g¢ij'lun;.~r.·:th~•t9µrt•.•Ji'e,ijt5.;the •. cl~\lrl"et·.•·a~ adW~1'~f .alJ .•..• t~t~!iaJ ..• fa,.cts .• p;tjp~flf.~l;~ci¢9, 

15 . (JJ/arik v .•• 1':i@an, (198'5)39 Cal{}(f: ,11, ql8 (citi1,1g• tij $er.Nino • w l'rig,i:t (19'7f) 5 Cai.ad 584, $pl): 

16 Aflcel:m.gn v;. A~$oqJq(e:cJ[11.s .. •Co. (2QOJ) .90 Gaj.;?\pp.4-th 352~,3~9;}. :IIpw~ver; co11tepti();J1~.~4~dµ~tioµ~~ or 

17 conclusions off~~t.qt:law areJI1sufffoient to COilITTi~ttte .;J. ~~µs~ 9f~¢ti9n: (!d:) 

19, :f,atjts ~ll~g¢dtlj~t''tli¢ plaiµtiff CQuldnotstflte~ q~qse,ofaqtfoµ. (Sef;]i#frizeih:V .. Hi#man Law:tCo. 

zo (1947) · 81 .. Gijl.~ppJ<t J7Lf,".J8J; see .· geµeirulY G~rlJ.f!Y Yi.· §lmmr;nd,t: > (195'7) 49, Cal.2d ~4; 97; see 

21 $11'lile:)1v .• <Qitiba11.t(l995)ll Ca:l-4tb::·1'3.&~Jq4;.CiJdeCiv~PI'l1C,,.§43H.~QG):) Thep~~e¢lmlgJe:l:lY~· 
.· . ... . ··. . ·•·. t··· ; 

22 ·t() @iend their pkI~ll@g b~ai-$ tl;i¢ •tµi:9t)~,<of ~§tal?Ii~hing. thatJµ,ete i~· a reasoll!lble ·.Po~sibHity ;tqat tbe 
.. ··:-!·: 

23 defect<¢~ l>~•.cur.ed by anJe119J11ent· (Se¢• JJ}afll~ :Y: Kip,y"an, syprc,, .. ~9•.·Cal.Sd at P~ 31~} Goutd v. 

2.4 · Marylan.ii.Soundlndustrtes·(t995) 31 Cal.App.4thll37; 1153.} 

25 Ill 

26 Ill 

,,-,J 2;7 II{, 

28 111 

9 
. . . .. . . . . .. . . . . . . ' . . ,' . ·. ·. .·. ·::_, . ·: :· . . . . . . . . . .·.---_·:: .. ..... .·:- ..... . 

Nl~NIOTM;Nl;)UM OF POlN'J'.S.~··AIJTHQRIT:{i.S .Il'f SUPP()~T. 0.FCROSS,,JlEFEJNµci\NTGEIµCPS 
,...,._,r.,,.·,.y.,1'W"l-h~~-h: m~ · r,-n,·.r,t,,,e,o, ,-,,,.-a.n;. .. -._..-:,.--...""· ~ ,.,,.m".- -m~ml"W'tn-~T•rt ·,,n,r.,.,,.,,:... k.:.,·...,._ :· ~-, 11.KW':l'.""Tft n ..... .-;,:n l"\.O~' -.it"'1~1t1.M'n-T · ,:.t.·-~~t~ , 
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.1 IV. 

2 

3 

4 

.~ 

· .. " ~G· : A: T' ' A ;I>'G .. ·U'l\l('lllN .•.. ' ·~• . J.J~. ~ .-~,'. , J.T,J.:.J.!:I:· ·. ;;I/ 

A. 'tll$;,rJRS.1'·0,4.u~i. OF .,AC1JoN•'•·FoR.;BRJtAGB ,c11r.·coNT~c:T••1i:AJ~s.•·•To: ~A'I'EL4 ¢~l1$E Q~ A;G,ff()tf ·. . . ·.· . . •. . ..... · .· .· ·.. . .. · .· .. · .· ' .. · .. ·· ·.· .. . •. ··. . 

1. qfi,~~+1'~<Allt1g!tim~~ .. 9( ,, ~r,~~~r .. of.,.·~····~~~lY. Qr~lf)r: Pij~~y ~ctj~~~i .. 
~e~m~n.t;' Vutlat~,·,fl:e> ·*ppJ1cable .Stah!t~ p,r f,~11~s '7 Q1y •. CQ:d~. §.' .16%?t(~)($):, .. · · · ·. .•.• ,· .· .. ··· · · ·. · ..... ' · ·• ·. · · · · · · · · .·.· · · .·· ·. .. · · · , 

6. · · ~ 99ntract::¢9t4jrig>)Yitlil~. tb~ 
1
~j~f~otfr~u~S.·i~iny~lj4"µnl¢s~ it:i,f;:m:epiqtiaj:i~~q 9¥ Et wtjti~~·• 

8 · ,Naf:iqi;zpJ M9rtgqge · ~olJJJ;TtJ!,i ·. (~QQS): 167 ¢aj,.t\pp.4th $44) ~ .fl.greem:ent fot:,·tli~ s,al¢ pf• ~aj. 

9•· ptop~:,qf: ~: ijl~ij.t~~t•.it1:real ~~i~•·•co~~s.•witbm tli~ ~~'4ti1:9~.'µ1lµq~;· •'(Civ. g;~d.e, §••J.~~~(~)($)t)•• 
. . :·.,.· ', 

10· ·a:ere~ .:ijgtJlpaj'ti~iji~l~&e{t~tt•tij~{:}{<>;~~f i~ u:n4i$p4t~d,••thllt:they ·•~fghe4.~. NJ~:Q~tx,1,bet~t201~, ~tten,,: 
1•1· ·•~te~tjie*t'···•fini~f•wn~e~'agr~J#~~.~~~~tt•~¢••pArPes,.is.•:i#•99IlflOll~}¢yid~nce·•·~d~tl'.~~;•Sia~tei?9f'·~ 
1~ -fi-~µdsr. Cct;tt~pc ajl~e~~: 1:)ajl~,4 q11 e,c,$1:1sic, /(}¾id~riqe,: tli~f'tb~ a.¢tµaJ;agt¢,~~P.f petw~e:ri. t1i~;partle$ ! 

·.. . . ,· ·. •:: ·. .. . . .. . .. ' .· . '. . . ·. . . . . "":' :· .. 

1 lJ co it~$· iJl~teriatt~.ntj~, aµg,qop,cljljpii$<4l ·~<:1£1itiqp49·'t1:iqse·•fu.·t1i~ ~tte*.~¢eµient::~:w¢1h ~ EtJ¢~(~ 

14 • $5Q~PQ0.•4¢pg$jtr~#iet:th8J:1 th¢:$lQ.;QqO;cl¢po~it'.st~t¢d. iii tb.e.:Wr'itt¢~ili\~e,mentJthat :~~{pl'.¢ssJy. cqnfli~ts··· · 
.·.,:.:::.·· . .·· . . . ., . : ' . . . . . ·.· . . ., ,· •, · .. · .· 

15. Wi~ ~ t~nn of' 'the l>loyeajl:>~.r '~· 2016 agree~t3nf:.. :ac~wevet,•· .i,;µ¢1:r a ¢lain.1 can.nqt ~Et11d/a$ e~fyinsic . 

16. evigenc'¢•·.P~<Jt b.e •. eniplqye~:l:. t9. pr9yei an agreement at qdds \Vi.th tli¢ tetins 'Q'.f the -wntten. 

17 . '•Wernp1;an.p.~; · (IJ.e,:c,,,¢/l'v, $crtrad,et{19~3)59 ~al:2d 57.7~) 

18 

19 

20 
21 

22 

23 

24 

2$ 

26 

Thee<>,:iµ-<>lling IaWis .~~tfQ~.m.,:$.t~tfingv.Taylor .(2007}4P Cal.4th 75j, ~ folfo'\3/s: 

wfj · e111phasiz~ Uiaiia. ,.tnetriotandlm:k of the parties' a,gteem.ent is,. C()ptrolling. evidence• 
. wider the statute •Qf f,raµds. Thus,• exttjnsic .eyide;nce 'Gap11ot l>-e ~iµploye9. to proyean 
• a~eqtentftodd~••~t.h the.terp;isQ(the Ili~~orandumi. 'fhis.ppint'1VaS]Jnage in 1Jea1{ell 1,t .. 
. $cnrqefer {i9ij9} 59 ... 0~l.2d· ~77~ 3Q:·Cal.Rptr~ .. $34, .. 381 •l>'.2d. .. JS10.. 1'here1 th~ p1~intiff 
:squght.•to·re~6ver:E).,J· .•• percentrealestat~ p;okpr'•~·:C?DJ!llissiqn, ,up.de!', ••• ~ •. oral ;~eem~.ut.. 
(ld;.~tw 5'7~, 30 Chl.Rptr~ 534., 381 P.2d :3901) . The .. escr<>W in~ctio11s,. Y(llipl1,~peci.fie9 
a •. 1.2$ percepf COlllllli$Siqn, were .J~e "tn;eJllorandum'' 9n wlpch :ttie 'p1ajp.tiff relied. to . 
• . comply"\i'Viili·thestatute, I:Iowever, .he:conten~ed,theJ~.~ctio~,i;ncorrectly·r~tle2te4.·the 
. · parti.!3s'' aotualagreentent, as sho~ by: extrinsic ev1denqe. '.(Ji;l. at p;. $·8(); 30, C~.Rptr. 
534~. 381 P .2d 39@.) •·• 'I'Qe B~ell. court .rej~ct this ··EUt?D-1e,nt, holdi11; ·that , Ul\der flle 
st3tu.te of. fraud$, "the par()lagreeme11t of w,bich •the:writ;ing.is a m~Illorandµm. must· 
be one• whose terms .. af~ CQn~isteut with .the,terrns•of the .. memorandullll~. (Id.. at 
p. 582., 30 CaJ.l{ptr.S34,'.¼8l,IN2d 390.) 'I'hus,in d~tennining whetllerextrinsic .. evidence 
provides the cert:air1t;y req\lired by the :sta,tllte, courts must hear in mind that the evide11(!e 
cannot .. contradict the terms ot' the w~U:ing •. ,·(Bold.added;) 

) 
- 27 S(erfirtgv. Tqylor,supra, 40 CalAtllatp. 771-772. 

28 

lO 

ME1YIORANDPMOJJ'PQINTs;/4~D.AU3'J:JORITlESJNsuPPoRioF C~oss-»E~~~DA~T GERACI's ·· 
.......... ;.<.irr:T-.....,,: -r.1...;. m~ -~- ......._...,,n ..,.....A,,.>"W-.-r ....... ::.;..T· -... .--... T:..-. .. .,,,,..,.:~.n .. H ..,··,nr.t :r.n .;.Tn· ,• ·.a.··- .1r"r.l ...,:y_.n .. ~.n r,in ...... C'lc~ . ~ri..°11:a'.hY:· ,;.:.Tll.1'~ ,. '.:. 
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3· ·l'ecently\engg;~ed..~ ~'@¢xible,, pragcµatit:,yieW,1' und~l' ·\Vhichtmcertaitiwritte11.. p9ntractual•t~1'nl~ comply•· .. 

··4 wi:th.tµ¢.•statµt¢•of•fi'a:µdsasJqtig.as•th~ . .,can.:JJem~de•.~~~rby;:!r¢fet~tJ.ceto.~'ftnllSic;:~yi(:ie~C(!~.a,ndas; 

5 ltn,g ·~ l4,~· :evJcJ~~~¢,,is pqt>11~~d. fe> con.t~a.ict th~ wr•#.e11 ter01~~ (Ster,Jln$1· tffepJtir ·40 .qa1.4tlf at,, 

... 6. J> •. 7'.7:~i;,~JJ.).;) S.~e. ~~o, .. Jii'cob~ v •. f;pgatellt::{20l~) 8· Ca1.~pp . .S~@11, 325·C.'As a J~sitlt.Qf St~t/ing. 

·: .. ·~=t~~:.::~:;::,;~;;:::::~==;~: 
. . ·. ..·' .. .:.·• .· .. ·: . . . ··· .. : . .· .· .. , .. . .. . .. •.· :I 

· ·9. : ·.r~gr:~fu.~(it tjlµ$t still pfovj;cle.ie?¢s$~n.tif ••tenns, :iµl\iit1s••,fo1~~ta.t1:e~~~P eyjij~n¢e.ic~qtsµppty:: 

1Q· •11ho~¢::r:egµµ,~•te~j.~~•:,ci~/dcJ;••· 
. . . . . . ... ·.· ... ·. : 

'j[#:•,tbe•••ws~t•••q~¢}.•.t:h~\~ply•. w:ntfu:g .~Jgxjeft··•by·'bo~{pmti,es.•i$.·.•tlie •. Nbyijfilo~J;;;2, .. ~oii)wntt¢nl · 
12. aw¢m,~pt~)wliich~~PH~idy~p179yia~sciot :ff jlo,ciog:•qowil p~yril.en1:e~e~¢~t'11'1Qlle,y•.io ge iPt>liedto tne'. 

..--')'1.~ •·•~•.t\fi~;s~~ lJle'!~."¢\!!!l!~~es~iflt ¢',t1µ,tdl.>,~~eµ~· ~ci~..tt~ 
. - 14 · llJijftli~:Pi~k~e~mentcpi-ovJqeq'for••ai,qqwninaymenJoi/$S~;(JOQ{wlilciliis)m•.diree.tc•tiU1Idicti~ti,ot'~~· 

1.5 ~1:teµ•.ter.mqfa• $lP;OQQidq,)\tll·J>ayp:J.®.J, · 

2 .. The· First ,(1ausefof·A:ctiob'.;fcjr'.•Breaeh ot Contract•:FaiJs .as·.•·a Ma.tter of Law. 
asJ:tDoes·NotAiieg~iActionable'.Breac:h·. 

. . .. 

4Q 
1 

(4)re$U:1ii11g d~~¢tp::tbe p~airiti;f£?" (Qfchmqn·v;fJdrifey, t~Q:14) l24 Qil.~pp,4Jfill82, :·IJ86;) '~Ifis . 

:•. 21 I-Iornboci~•law that:ap;,,a~~piimtto,m.ak\e ;.~•··8cgteeril.e11f :is ·.nµgafory,· •. ·aritt·•that thisi~••·ttue··.o;f m~t.erial•/ 

•·22 j t~ .df::'any Q011tract."·c1o~~r;ts;y/Aiiafr}S (19?8.)J64 .. CaLApp.;d. 3l2i:3l4;,) ,~~]eith~flflV{ nor eqµity' 

23 pto.videSa re01edyf01ta. b,reach of ~agte~iµe~tto.agreeihth~/futµre:'' (/d;af.py3t()) 

24 · · · The pertinellt allegatipns regru-ding. Cotto11tsbreach of contract c4use of' a.c:tiop ~ fonrt<t in· the. 

25 .SAXC/as!ollows: 

26 

~27 

28 

36;. . Urttier the.parties' co~tract, Geraci was bound to negoti(;lte the terms ofan 
agreement for the Property in good faith. Geraci breached his obligation to ne~o:tiate in 
gqod faith. by,. among' other ftiings, . .intentionally: delayi~g . the•.· process . of negotiations, , 
faitingto~Jiver acc¢pt~ble fimd ptµ'chase documents; .• fa.Hing to .. pay· the a,greed":gpon 
non~refundable ,deposit, demanding new and unreasonabletennsin order to further del~y 

11 
•: . . . .·.·. .· . :". . .·. '. . . . . . :.. .. . .... ' '. ·.. . ,.:.· ... : ......... ·. .. : : 

.. MEMORANI>tJM •OFPOlNl1s.ANll&t1TH01t1TIESlN.SUPPORT.oF cRoSS4lEFENDANTGirt.A.cPs 
· · ·-~·:...,.;..:.:..· ~.:... . .::.._..l . .1..:...';......_ ··:..:;.::_ .--..;.;, ·-·~·:..,.. ~·-~,;; .. <_..:.,::,... _.,_:,.'.-;,;, ·,;;- ·~--·~.;.,;...,.;._;;,A'.~~-~:...;;; ... ~ ... ·~ ... ~.:.:-.;.:..~~--~·.·_._:_:,,;. . .:,. .. ~·.,,;.,::~ ... ~~,:.~·~:ri~i-.. /~:, ~~: ..... ~·n"t.:'· j_ -;..-..~,n 
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) 

1 

2 

·a114 Imtder the., 1;,:i-oc~:ss•<>f11¢g(;)1:i.~1t1Qns, .. andi•faili:n.gto. timely or ·cq11stiucti~¢1y·resp(}nse.:to 
<091;ton';s r:eqµests ruJ:d corn.uinnicaµottS; · · · · · ·· · · · .· ·, 

. ·.It·•.i$. ··~~J¢•·ccmtraqt:· 1aw •~Elt:a::l?rel:l~p.o:f•cot1't@Pt o~cu.ts whert:;8i,P.~¥to••.a,cQJ:1tnlqtdeliberateli0
: 

••spa11$:enb.et~(l•Qt4) .. H>••ca1.~pp .. 4~9.)•···.A:·COllltr~t~~yhebref,19hedl>y~~AQA~erf<>,r:ihfut¢e/'1fje~nin:g;~. 
5 

6 ·. · unJu&tifi~<l;:f4µl9te to pij~fc>rltlca ~t~fi!~ .c~µtr~9t@l'.Ql>li~~tfoµ wh.e~ ·per(<>;tlllajlc¢:'i$ I.due, Jt .111~y be 
. ·.· .. ' .. · ' . ·.· ,. ''' ' : . . .. . . . . . . ·+:· . . 

. 7 · ;tJre~ed. :p~· rfipl.tdi~tiPJ:':;··~t·tt .. µi~}'"b~ br¢a.91'.t~:by ~.~pq:rl1i~tit>n·of'the:t'Wo: ,('¢e:11trgf Valle,•·•G:,en~af .. 
8 1 Hpspy :~; S&'lith'(20Q,Q)1l~i:~1tl.~J?P;4~ St!};) 
9 

1:0 

l[ 

12 

'til~•:wril:t~ .c<fo.ti.r~ct:en.t~rei:l:o~iove¢ber g,,2<ll:~•·~ad~.as ·(01J9ws: 

·••tflt··· .•···········.···:!il
1:f~,~~ .. ::~1,~i~~•~t0!1~~ifl?!1:~tf~~l~iitlel§~ .•. (OUP:. or. a:·p.isp,e~acy) · 

• ... . .. R. · .. ·,, . •:· ·•· 

) 1:3 
14 
~? 

. . . ' .. . .. .. .. . .. . . . . . ...... . .. 

116 ' wtjtte11 . agr¢ep.ient,. (}qtton ;~ ~otJµIeged Gerapjfai.led to. pi;ty. tlit:f$10k e.~esr~on~y(ip fact~ th~:: 
17 writt~µ.·•~e~m¢nfaclcri()\'V'l¢dg¢s. if~ been pajd), !\ncl.Cotto:n hfts•o.ot alleged• the qUP l\pPli~ation. I 

. 18 1has b¢~rfilpproyeq @d Geraoihas•faiJed t9teµd~r:tl1e r~rilai~g baiauce .~fffi~;pl,U;Ch~e pric~; 
19 Jrist~ad; Co~oIJ. ~let¢s th£i,t on Nqv¢mbep 2, •. 2-016., ~~. pa.rti¢s<9:l'f#lY: agre~cl· to otll~~ and[· 

• • 0 • • • • • • • • • • • • • • • • • ',· • • • • • • • • 

20 · diff~re~\•1 Iri.~tei:i.~f' t¢$~ an,d 99#~tti<>pl3 I.jot· set:Jfc1rtlt fu. tlie :i~.oye$bef z, .2Q'l6'., .• wtj.t1:en agtee1:p~rit, 
21. .ijj;¢luqh1g an o;bligat{Qn to· neg9tiate i:t1g;ot>dfaitli,.to i(;}4ucetb:eseotlfor<aI1<idiffeteri{ µiat¢n~t~:i:m.s and 
22. C()nditi•QS,to:a•·signe& writin~ ·~d.thaLQeraci b~~ac~ed'the. al.l~ged agreeri:1.e~t 'byt'~lingto negotiate.fo · 
,23 

24 

good faith to do so. {SAX:<::::, i[36.) 

this afl~ged failure Jo negqtiat~ in ,good faith.to reduce 'these :other, and; different material ten:ns 
25 and conclitiOns to a signed wtit:ing 'cannot as <a matter ofJaw constitute · an. actignab)e breach. It is 

26 
) 

... '27 

28 

simply ~ admi~sion .by Cotton that. thesealleged:·other··and different material ·t~rms ~d co11ditiom3 

w¢re never redµted tc>.a writio:g .sign by both Cotton and Geraci, and~ therefe>re, tp.e • alle&.ed oral (or 

12 

!\ilEM'.ORANDlJMOli'!POINTSAND~tJrtHORITIES lN SUPPORT :oF:c.aoss..,oEFENDANT GERACl'S 
-..;:,;_.;;,:_ ... _ . ..;'..-.~: . .;.;.~ ..;.:,.~--~--~;..~·:·;.;..,; .• ;,:~-•h'r-'··,..; .... ~T.l..:...1',...,:::~:;-,,.~-.~.::,,A111o.,y·_._"n.',c,rir"ll.nt.~J'ri:•~:w:.&.'r,i111.iA'r.tn"·rihA~t!' . ."r,Al\)t-fii.·i'-."nTT 
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f.. p~y<otfllr l)artlt ~tten} @'.eenient aJ.l~g~q by Cottoti :is barred · by the ·sta:tµt~:of Frauds" Qqtt~E · 

l ·cflµ119t~Q9t~ttair•¥qturg>:tll~.$fatut~•9fF'tatJ#~byal1~.~i11~.tliat••Ci¢rac;it~·•f~iluretpn~~otii3.t~i!p·•gqc;cl;fajtl1; 

3 to .redu¢e tfbse otli~r ~ct. d~f;fei;el}tII1ate~.Jepn,s;art? •.con<lit!9li~:to .. ~ i,igned ·Wtititj~· \\ias•its¢ifan 

•4 .•~ctioAabl~ br.ea£4 of'at1.o:the~s¥· ~etlfoI"c~~bl~qori~ct. 

5 

6 

7 

8 

9 

l•<. 

. .. . .· .· .. •' .··. . · .. :•·· . ·_'.::·, ... . . ·. .. 

ilill.•qroer••t~•starte.•~: Cia\ts~••qr.~9ti9µ.for.iµt~~tio;naj.nii,sr@Rt~S~l)t~1i9il.rP,~gµ~~Iit'ttti~~pte$~p~ti9zj,.•. · 

10 • :<>f fals~pro~s¢/t~¢ pliittti,ftmtt,st•~l~~~t~M•na~le reliai1¢~9r1 d~Kel!g~f te~i-~~~pttipµet :(p;A,Gl!N~$.· 

u• · .f9QQ;·•t~~i~ ~4;J9ij:3'.) An•es$~At.i~.~i~1n.erit ~Q.r:•a ~lajtti.Qt~ftjnti~~9t'Y••~~µ~Js·•aspt1citjc,•.~~~jtf911:.q@· 

l2i i-¢lianc¢ ::tlf~t Is:\~¢aso:rt~pl¢~ . :'(f#hif/Je "" . $tt1t~. i:arn:( (@OJl). 19g : ¢~.A,P,p{fttli'. I:44$~ •. M52 t(µptit!& .. 

1 . Wl "JµstiijaQJ<~· t~li~~e'.f ~d• ''re,~QAable reliagp~• qy tb,¢J PltQmt~ee. ~~<AA ~$.¢~tjaj.:•~l~111.e,11t).) . $tat~4 

· Jir • <liff'e,~~!l)'; · tq; . J~·cQ.vtr fot. ·· fi-~lid~ 1>1$tift' t;rill$f short It• J!.'l~~p.a.pty· ;t¢1i~~ pti ; the qef~n'1at1.#s 
15 . ·µu~;tjpf~slf?At~~on~. i Plajriijf:f: canno\J~~l)ver ijtr¢ijflllce . \\r~J~Q\;j"µs.,!fl~d; ,r ¢t1$qpa1:>le. ••€1¥ilgn~r•.1( 

. ·•l6. B,e.ns/m··('.1~80) l0l .·Caj.#\pp.~;&~7;.;36C'plajµtiffs'··.reas9µ~p\e.·r~Haµpe .• on,.thei allt;lg~c:J. ~repreijptatic,p.. 

17 js a,n e$s~ntial el~rn!;)itt ~£f,:a.,~.4~)D f'Th~ ~awis:wtll ¢~ttJ.bli$hed t]aataqticfo:a.ble:tµ~~~ pt¢sep,~tio~ µiti$t . 

18 ' pet.iajn4c?,past. or;¢~i~ting ·llli4teriaj f;ct~. Staterp~nts i:>r pre~c#ons regaj'<ling. fµture. ~ye11tt~¢ ~~ellled 

19 .to be ·I!l~~e opin,ipns Wl#~l:l are µqt.aqtiona.ple?~· (fqnsinov .. $an.le oj\1Ltn¢ricq tiOl.4) 224 Bali.l\pp.4~ 

20 l4!l]1 1469~) 

21 

22 justjp.a\iie r(;}litltlceJ,ri the . defendanf.~< mjsre11re$ent4tion, mrist hate· .cf.l.U§ed l@n to.·•· ~e .a 4eti-:imental · 

23 course of ac\ion;. Second, . tile detrii11¢tital. actior1 ·•taken 1'y the. plaintiff niµStllaye cat1se.d hi~. ~lleg~d 

24 ' qamage!' (Beckntifh v. Dah/(2012)205 CatApp.4tblOS9, 1062.) 

2.5 

26 . conduct, .which alters hi$1e,g~l rdations/".and '¥h~;·absent sµchrepre~entati<>n,('',p,ewottld not, in.all 

) 27 :reasonable probability, .hav-e e::o.tered. into the contract or oth~t:transaction."' (Engafq v, Pernicinente 

28 Meiliqail}roiJp; Inc; (1997) 15 CaL4th 951,. 976-977.) 

13 

M$1'10RMfPU~·OFJ>OINTS\AND.AUTHQIU11lESIN·.supp.()RT:0.FCROSS'-DEF~NDANTGERACl'S 
' ._:.~ ....... ~ Tft-.·-~· ;;.:_,;,,;. :.rt'ft'..ri._;hr:1·. :.,.....,.,.,.,,. M'T'ir,T : :.&.' T'llfr.T . .,. ..... y~ '~-,.,..,~-,...,.n."Jltrrr.:u t,' ~n,ir"tih1to..th. :.,. ·11.•·w::t 11.'r,n rih -~·n·Aob· . .r,n:~·,.. . ..;....,,:' ..t.>l'"•M'T'· . 
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l 

2 .. were. sµc~• .. fo n:J,al<:e .it reaS;(lndl).Je ror [the] plaiµti.ff to. rely on defeqdants statement$ witb.o:uttm 

3 .• :independent inquiry or .irivestigati¢n.J[Cita.tioµ.] The reasqnablPtle~s oft-he plalµtiff's;reliance isjudg~d 

4 i by ref~en~te>·the plaiqtiWs·;knp;l~~ge. an~ expetiep~e~ .. (S'Wi~,.Surmµaey of(;Eµ'. ~awj Tons~ 

. 5 . i§ 808/p .. JJ(j4.) •~:ex¢~pt 41• ·tl;te.·•·tMe c~ewhere the un~is_p~ted J~ts .J~a,v~ no room. for a reaspm1l>le 

6 · differeqce of.Qpinioti, the questio11.ofwhetb_er.a pl~tiff's.reJi~ce is,r~E.!Sonable fa.a q*esp,<>n offact.'' 

7 . [G:itati~ii§-1~ [Ci~tjp~"J ((Jim ':P,:incipq/ Oppor/urzitie.r f'u/it{V; CLlt1:.JifTatltl J,(afk¢fs lJorp; (A007) 

·••~• ; l5@9~e!\Pt>Atb,835t 864~~~?··) 

9· •·Wfi.¢r1·•·a1])rqµiis(;:co)J;m!4ic1~.:tbe.•exp~essteim.s10filie··conttact,·•ptoving.jµstifiable .. reliaµce.is• .. arr:. 
; . ·.:. ..,•.· ·.·:·:· . . ·.··.•:··' ... , ::-·.··· ·. . ... . ..... ' . .. ....... . ... ·. .... ······ ... . . .. . 

to · .t1phi1l b4ttle~ .• •(Pgcific State:;f!r,,nk v; Qree'fle: (2QQ3) }lQ (taji~J?p·At.h 3:1$;·393.):11ii$ .is beca;µse .· of the 
11•· •••ge,t}e#fll.•ptin(}ipl¢• ~~••a·•P~••~h9•.s~~s•••a·¢op~gt .• ,~~ptj~t.•cotil~l~··of~a~n1~ty·••yd~.•the.·•1tµt~e· 
12 :qftbeiµ~¢n,t'; (/J.a.<id¢n V;. Kaite.r F'oqndqfian'JJpefiitqls (l'i7qJJfl Cat ;l·~ 6~9? '1JQ)~ tn~::d¥ti'3:11~~d 

).·13 pa:t1:y• m:tist•sp<>W .·EL·i'~~SC>naijle':t¢1ic1ll1Ce···Ob.·th¢••nµ~repre.~el)µtti•tl··that· expijs¢~ •. th¢.Iail\Ji~tq• f~H~¢·• 

14 Jiimself With, the• •¢9IJtep.t$ of:the •. ck>*wnent.. . ~est.2d\¢oll~acts, §§ 1(54~ l§6y California.· Tr.?JSt GOi• .:v. 

l5 Cohn •ct2ai1 ·214 C;il . . 619.) :lfor Ul$~9e, ·8, ''party's t1nreason4ble. reliance:•··9n. the .other's 

16 m.isreprese,µta.tions, resµl~ing in a faih.1te to read a writte;n 1:1g11eeµientb~;fore·~~gning;l~ is .·~. 4lsµffici~t 

l-7 ·t,~isf under the doctrine offraqg; in the exe9ution ... ·" for::permittingJlu1.t .patty to ,void the agreemetit . 

18 (Roserdhal·W•Gteat .Wester,j Fin. Secu.ritie~ Corp. (l996)14·Ca1.4th 394~.423.J Thus,.theparticular · 

19 :circumst~ces • of the eolitr~ct.'s ¢xec~:tio:Q,. focluding the promirlent and discernible. provi$ions ·· of th¢ . . . .. . . .. . . ., ..... . .. . . . .... ... ... . .. .. . . . . .-·~ . . .. . " .. . . . . .. . . . . . . . 

· 20 ¢()ntent~ . of the ·writing. in. issue~ ftlust .,make, it 1rei¥1ot1a.ple. for the · .party. elaniiliig frau.d to have· 

:21 noneth~leiI$-r~lieq e>ri the· mis8liaract~ati,q:Q. Thi~ is not an,e~Hymet burden of proof . 

22 · M~re importaµtly;for pt1rposes. oftliis de~un:et, .(;!otton .has 11otall¢ged facts which, if true, 8fe · 

23 sufficient .to •sUpport >a finding of reasqria.ble reliance. This is self.;evide:nt considering tllat the 

24 misrep:resentfltions Cotto1:1is · cla.inung relim1ce upoil are. in direct •CQnflictWith the clear, un~biguous> 

2.5 writteii agreexnent. signed by Cotton, <It.dCle~ 11ot appear.Cotton canarri.end to alh::geafactual scenario. 

26 by which Cotton wow.d be: able to est~t:llish l'e~n~ble :reliance on allei?;ed misn~presen:tations :1.llade .t,y. 

~.2·1d .. ·. G . , e:raci. 

28 

14 

.MEMO:RANUUM .. 0:Jr POINTSANI>AUTHORITIESJNSUl':PORT OF CRO$S;.J)EFENDANT.·GERACI$ 
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l Ftirtherrnote;.· Qottori has ad:tn.itted that he was hesitcu~t,un4,erstandably co_ncerned:and i!espite• ·· 

2 . iftis hesitaiio#C,:· cqiwirrls a~:reseivafiqns he,:agteef to Getacits temis, {SAXG,r17)c It is difficult .to. 

g ; ·.reconcile :Cottq:n'I~ hef!ttati~~,. ,cbneerqs• .. arid·•·reseftations iit•··dealitig••·vvitli·•G:eracLwithhis claim,fo.have·: 
. . . . 
. . 

4 . iea.sonal->[y relied q110ergcl':~J:~resent~tlons .. ·1iatner.it. app~tirS thatdottoti,;dicttioftfust Oeritc1t~ 
: -;·,. 

7 

·8 

9 

: ;pf,t~~!Jjt;t,!!9J~~ils:: tq·~t~t~:ij••· 
·ciiusei lijtefttiplial·.Framl•·:abd:•· rtaci:1can,bt oo ... Jxtst · ··•.· · · 

: .·: . . 

I:o •<>ft~ir•ref~rrei:l to;~•·· "Pt<>niif!sgrjr• fr~µd;jv!.i:~~f a, :promi§e .ma,dctwitliout ·tg~iintent>t0·.1'¢r.fortni:·•(S.AD<:C; 

ll :~ij 4j~s4): ... c.ros$-Q~~jl¥n~t1
~·· 'flµr~ c~tise .pf A.¢tion (or N~gli~ent . ~isreptese11tatio1t:. aiicl 'ltSih:th, 

iZ ·C~eiog:,/4cijo.1).for iirolPissptr•• miud;.tei~· upqrtthe. :s~e .. ·¢~a,ctfactir.(~~~.~~4$;, 47i••jnfoij,otiitirig 
~ f3 ~y. r¢fef~11g~ aj1:pr¢Viiott~ all~aii~ns:clth~.¢()P3!1)1~~{]f ~d· ~tt~p.~tlo,)~l~~?:the "f~~e;prqtQ.i~e''. ca1J~e) ·. 

1 

14 •ot. ·491:i()~t al!~m~tive~y · •\Viill•· tli¢ ~'n.egligent ~$SI'epres~ntatikn~r .. eaµ$~ •Jlt ~cti~n; :'While :ple~~irtg 

.is •ajternatiy~:•·legal•·••tµepfies•··•·•based:•·•q11 .• ·•1he.·.·~~'•:••facts•··•.•·:is. ···usrudly.•··••~cc.~;table, •.• ;···iq• ··tBi.& .. · ·.instAAc~••,· C;g§s~••• · 
16 ·<So1:!1.J>Iainantr$:'Utita·. ya'1S~. ot::ieti•!L·fail~• •becaµse·.· <talifornia•Jaw:ql¢,tl¥holds thllt a•:Prom.ise lllao.e 

17 withoutthe•jl:it~~1ttg.p~rfonn .• ca9n•t··•(onn·t11yl;,~is tor..a claim·.oft1egfige1;1t ~sr~l?~sentatjpn, · 

ts Ctoss;Qp~laiiiap.tts J!lµrci Caµ~e 9f 4ctiQp. (N~gl!gent lvfisr~presenta#on) :is C>1t all •fours with; 
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LAW OFFICES 

FERRIS 
'&>BRITTON 

A Professional Corporation 

Via E-Mail and U.S. Mail 

David S. Demian, Esq. 
Adam C. Witt, Esq. 
Finch, Thornton & Baird, LLP 
4747 Executive Drive- Suite 700 
San Diego, CA 92121-3107Steven Cash 

September 13, 2017 

Re: Larry Geraci v. Darrv/ Cotton 
. San Diego Superior Court Case No. 37-2017-00010073 

Dear Mr. Demian and Mr. Witt: 

501 WEST BROADWAY, SUITE 1450 
SAN DIEGO, CA92101 

TEL (619) 233-3131 
FAX (619) 232-9316 

www.ferrisbritton.com 

GE4892.001 

David, as I mentioned in our Monday telephone call, we will be filing a demurrer by 
Larry Geraci to the Second Amended Cross-Complaint. By my calculation, that responsive 
pleading is due on or before September 29, 2017. Please let me know if you believe the deadline 
is other than September 29, 2017. 

The purpose of this letter is to satisfy the meet and confer requirement of California Code 
· of Civil Procedure section 430.41. This letter confirms that we have already met and conferred 

about these matters but I invite you to further communicate with me regarding these issues if, 
after review of the discussion below, you believe further communication would be helpful and 
might resolve some or all of the issues prior to the filing and hearing of the demurrer. 

Mr. Geraci's demurrer will be directed at the first cause of action for breach of contract 
and the second, third and fourth causes of action for intentional misrepresentation, negligent 
misrepresentation, and false promise, respectively. · 

First Cause of Action for Breach of Contract 

The first cause of action for breach of contract fails to state facts sufficient to constitute a 
cause of action because it is barred by the applicable Statute of Frauds; The relevant law is 
found in Sterling v. Taylor (2007), 40 Cal.4th 757, which makes clear that the memorandum itself 
must include the essential contractual terms and extrinsic evidence cannot supply those required 
terms: 

We emphasize that a memorandum of the parties' agreement is controlling 
evidence under the statute of frauds. Thus, extrinsic evidence cannot be 
employed to prove an agreement at odds with the terms of the memorandum. 

Primerus 232
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This point was made in Beazell v. Schrader (1963) 59 Cal.2d 577, 30 Cal.Rptr. 
534, 381 P.2d 390. There, the plaintiff sought to recover a 5 percent real estate 
broker's commission under an oral agreement. (Id. at p. 579, 30 Cal.Rptr. 534, 
381 P.2d 390.) The escrow instructions, which specified a 1.25 percent 
commission, were the "memorandum" on which the plaintiff relied to comply 
with the statute. However, he contended the instructions incorrectly reflected the 
parties' actual agreement, as shown by extrinsic evidence. (Id at p. 580, 30 
Cal.Rptr. 534, 381 P.2d 390.) The Beazell court rejected this argument, holding 
that under the statute of frauds, "the parol ~greement of which the writing is a 
memorandum must be one whose terms are consistent with the terms of the 
memorandum." (Id. at p. 582, 30 Cal.Rptr. 534, 381 P.2d 390.) Thus, in 
determining whether extrinsic evidence provides the certainty required by the 
statute, courts must bear in mind that the evidence cannot contradict the terms of 
the writing. 

Sterling v. Taylor (2007), supra, 40 Cal.4th at 771-772. See, Ukkestad v. RBS Asset Finance, Inc. 
235 Cal.App.4th 156 (2015) ["In the context of a case arising from a dispute over the certainty of 
the terms of sale of real property, our Supreme Court recently endorsed a "flexible, pragmatic 
view," under which uncertain written contractual terms comply with the statute of :frauds as long 
as they can be made certain by reference to extrinsic evidence, and as long as that evidence is 
not used to contradict the written terms. (Sterling, supra, 40 Cal.4th at p. 771, fn. 13, 55 
Cal.Rptr.3d 116, 152 P.3d 420.).] See also, Jacobs v. Locatelli (2017), 8 Cal.App. 5th 317,325 
["As a result of Sterling, it is indisputably the law that "when ambiguous terms in a 
memorandum are disputed, extrinsic evidence is admissible to resolve the uncertainty." (Sterling, 
supra, 40 Cal.4th at p. 767, 55 Cal.Rptr.3d 116, 152 P.3d 420.) The agreement must still provide 
the essential terms, and it is "clear that extrinsic evidence cannot supply those required terms." 
(Ibid.)] . 

Here, the only writing signed by both parties is the November 2, 2016 written agreement, 
which explicitly provides for a $10,000 down payment ("earnest money to be applied to the sales 
price"); in fact, the agreement acknowledges receipt of that down payment. Mr. Cotton is 
alleging that the oral agreement provided for a down payment of $50,000, which is in direct 
contradiction of the written temi of a $10,000 down payment. 

Second, Third and Fourth Causes of Action for Intentional Misrepresentation, 
Negligent Misrepresentation, and False Promise 

Each of these causes of action fails to state facts sufficient to constitute a cause of action 
because Mr. Cotton has not an4 cannot allege reasonable and justifiable reliance. 

No Reasonable Reliance 

A necessary element of each of these causes of action is reasonable reliance on the 233
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alleged false representation. [See CACI 1900, 1902, and 1903] 

"[T]here are two causation elements in a fraud cause of action. First, the plaintiff's actual 
and justifiable reliance· on the defendant's misrepresentation must have caused him to take a 
detrimental course of action. Second; the detrimental action taken by the plaintiff must have 
caused his alleged damage." (Beckwith v. Dahl (2012) 205 Cal.App.4th 1039, 1062.) 

"Actual reliance occurs when a misrepresentation is "'an immediate cause of [a 
plaintiff's] conduct, which alters his legal relations,"' and when, absent such representation, "'he 
would not, in all reasonable probability, have entered into the contract or other transaction."' 
(Engalla v. Permanente Medical Group, Inc. (1997) 15 Cal.4th 951, 976-977.) 

"'Besides actual reliance, [a] plaintiff must also show 'justifiable" reliance, i.e., 
circumstances were such to make it reasonable for [the] defendant's statements without an 
independent inquiry or investigation.' [Citation.] The reasonableness of the plaintiff's reliance is 
judged by reference to the plaintiff's knowledge and experience. (5 Witkin, summary of Cal. 
Law, Torts, § 808, p. 1164.) "Except in the rare case where the undisputed facts leave no room 
for a reasonable difference of opinion, the question of whether a plaintiff's reliance is reasonable 
is a question of fact." [Citations.]' [Citation." (OCM Principal Opportunities Fund, L.P. CIBC 
World Markets Corp. (2007) 157 Cal.App.4th 835, 864-865.) 

When a promise contradicts the express terms of the contract, proving justifiable reliance 
is an uphill battle. (Pacific State Bank v. Greene (2003) I 10 Cal.App.4th 375, at 393.) This is 
because of the general principle that a party who signs a contract "cannot complain of 
unfamiliarity with the language of the instrument" (Madden v. Kaiser Foundation Hospitals 
(1976) 17 Cal.3d 699, 710), the defrauded party must show a reasonable reliance on the 
misrepresentation that excuses the failure to familiarize himself with the contents of the 
document. (Rest.2d Contracts,§§ 164, 166; California Trust Co. v. Cohn (1932) 214 Cal. 619.) 
For instance, a "party's unreasonable reliance on the other's misrepresentations, resulting in a 
failure to read a written agreement before signing it, is an insufficient basis, under the doctrine of 
fraud in the execution ... " for permittin\ii that party to void the agreement. (Rosenthal v. Great 
Western Fin. Securities Corp. 14 Cal.4 at p. 423) Thus, the particular circumstances of the 
contract's execution, including the prominent and discernible provisions of the contents of the 
writing in issue, must make it reasonable for the party claiming fraud to have nonetheless relied 
on the mischaracterization. This is not an easily met burden of proof. 

More importantly for purposes of this demurrer, Mr. Cotton has not alleged facts which, 
if true, are sufficient to support a finding of reasonable reliance. In addition, considering that the 
misrepresentations Mr. Cotton is claiming are in direct conflict with the clear, unambiguous 
written agreement signed by Mr. Cotton, it does not appear Mr. Cotton can amend to allege a 
factual scenario by which Mr. Cotton would be able to establish reasonable reliance on alleged 
misrepresentations made by Mr. Geraci. 
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SAN DIEGO, CALIFORNIA 92121-3107 

TELEPHONE: (868) 737-3100 

FACSIMILE: (868) 737-3101 

Attorneys for Defendant and Cross-Complainant Darryl Cotton 

SUPERIOR COURT OF. THE STATE OF CALIFORNIA 

FOR THE COUNTY OF SAN DIEGO 

CENTRAL DIVISION 

LARRY GERACI, an individual, 

Plaintiff, 

v. 

DARRYL COTTON, an individual; and 
DOES 1 through 10, inclusive, 

Defendants. 

AND RELATED CROSS-ACTION. 

! 
! 

CASE NO: 37-2017-00010073-CU-BC-CTL 
i 

DARR Yt COTTON'S OPPOSITION TO 
LARRY 

1
GERACI'S DEMURRER TO THE 

SECO, AMENDED CROSS-COMPLAINT 

[IMAGEp ·FILE] · 

Assigne4 to: 
Hon. J oef R. Wohlfeil, Dept. C-73 

Date: :rr,Tovember 3, 2017 
Time: 9:00 a.m. 
Dept.: -73 

Complai t Filed: March 21, 2017 
Trial Dae: May 11, 2018 

I 

INTRODUCTION 

Darryl Cotton's ("Cotton") Second Amended Cr ss-Complaint (44SACC") alleges 

Breach of Contract, Intentional Misrepresentation, Negligent Misrepresentation, False Promise, 

and Declaratory Relief claims against Larry Geraci ("GJraci") stemming from the latter's 

behavior in a real-estate deal with Cotton. The SACC sJates facts sufficient to allege each of 

28 these causes of action. Geraci' s arguments to tbe ccmu \ack fact\\a\ a\'\.~ \eia\ me-i:\t, 
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Legally, Geraci's reliance on the Statute of Frauds is misguided. The SACC alleges the 

existence of a written agreement that is not subject to the Statute of Fraud~. Factually, Geraci's 

arguments alternatively ignore and misconstrue allegatio sin the SACC to suit Geraci's needs. 

Indeed, some of Geraci's arguments are utterly irrelevan and non-responsive to Cotton's 
. I 

I 

SACC. The Court should deny Geraci's demurrer. Shotild the Court find merit in any of 

Geraci's arguments, the Court should grant leave to Cottbn to amend. 
.I 

II 

FACTS 

In or around August 2016 Geraci approached Cotton and expressed interest in 

purchasing real property owned by Cotton located at 6176 Federal Boulevard, San Diego, 

California 92114 ("Property"). (SACC, p. 3, ~ 8.) Geraci was drawn to the Property because it 

was potentially eligible to be used as a Medical Marijuana Consumer Cooperative ("MMCC"). 

(Id.) For the Property to run as an MMCC, a Conditional Use Permit ("CUP") must be issued 

by the City. A CUP for an MMCC is only issued to eligible properties following a permitting 

process which takes several months. (SACC, p. 4, ~11.) Cotton and Geraci engaged in lengthy 

negotiations over the terms for potential sale of the Property, and ultimately reached agreement . 

on several key terms. However, these deal points were never reduced to a fully integrated 
.... 

written agreement. Instead, at the prodding of Geraci and based on the representations and 

promises of Geraci that comprise the fraud related causes of action set forth in the SACC, on 

November 2, 2017, the partjes executed an ambiguous document ("November Document") and 

exchanged emails which were incorporated into that document ("November Emails"). 

Summarily, Cotton alleges that the November Document and November Emails combine to 

evidence the following basic terms of agreement, all as alleged in the SACC: 

(1) creating a record of Geraci having paid $10,000.00 in earnest money and that 

Cotton would not enter into an agreement with any third party for the Property pending 

negotiation of a final agreement; 

I I I I I 
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(2) providing evidence of the parties' agreement on the property's purchase price of 

$800,000.00; 

(3) providing evidence of the agreement for Cotton to receive a ten percent profits 

interest in the MMCC to be established by Geraci; and 

(4) providing evidence of the parties' good-faith agreement to negotiate in good 

6 faith and to formalize a final, fully integrated document reflecting the material terms of their 

7 purchase agreement. (SACC, p. 6, 1 18,) 

8. Of course, Geraci now disputes Cotton's allegations as to the November Document and 

9 the November Emails. Geraci asserts the November Document is, despite numerous verbal 

1 O and written communications prior to and after the date of the November Document to the 

11 contrary, including the November Em~ls, a final binding real estate purchase agreement 

12 pursuant to which Cotton promises to sell the Property. The simple fact is that Cotton alleges 

13 otherwise in the SACC and, most importantly at this stage of the case, Cotton's allegations are 

14 sufficient to state each of the causes of action alleged in the SACC. 

15 III 

16 LEGAL STANDARD FOR DEMURRER 

17 A demurrer for "failure to state a cause of action".is commonly referred to as a 

18 "general" demurrer. (McKenney v. Purepac Pharmaceutical Co. (2008) 167 Cal.App.4th 72, 

19 77.) When a general demurrer challenges a specific cause of action, the test is whether that 

. 20 cause of action states any claim entitling plaintiff to relief. If the essential facts of any valid 

21 e.laim are present, then the cause of action prevails against the general demurrer. (Quelimane 

22 Co. v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 38-39.) Further, and directly 

23 applicable to Geraci's demurrer, "[o]bjections that a complaint is ambiguous or uncertain, or 

24 that essential facts appear only inferentially, or as conclusions oflaw, or by way ofrecitals, 

25 must be raised by special demurrer, and cannot be reached on general demurrer." (Johnson v. 

26 Mead(1987) 191 Cal.App.3d 156, 160,originalitalics.) Lastly,itiswellestablishedthatifa 

) 27 

28 
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demurrer is sustained, "it is an abuse of discretion to sustain a demurrer without leave to 

amend ifthere is any reasonable possibility that the defect can be cured by amendment." 

(Goodman v. Kennedy (1976) 18 Cal.App.3d 335, 349.) 

IV 

ARGUMENT 

A. The Statute of Frauds Does Not Apply to Bar the SACC 

The SACC states facts supporting a claim for breach of a contract. Cotton alleges 

Geraci has failed to perform the parties' agreement reached in November 2016. Cotton alleges 

the agreement at issue is an agreement to negotiate in good faith to arrive at a commercially 

reasona,ble and fully integrated written agreement or agreements to document the terms for sale 

of the Property. (SACC, p. 6, 118.) Cotton alleges this agreement is evidenced by the 

writings attached to the SACC as Exhibits 1 and 2. (SACC, p. 6, ,r 18,) Both writings are 

subscribed to by Geraci and are therefore outside the purview of the statute of frauds. 

Ultimately, Geraci 's demurrer request is irretrievably flawed, as it is based on the 

mistaken premises that: (1) there is no dispute as to the interpretation of the November 

Document and the November Emails; and (2) that the $50,000.00 deposit alleged in the SACC 

contradicts the November Document's reference to $10,000.00 of"earnest money." As to the 

first point, the existence of a dispute over the terms of the parties' agreement is abundantly 

clear from the allegations of the SACC as compared to the allegations of Geraci in the 

Complaint. The parties do not agree as to what comprises the terms of this contract. The 

SACC properly alleges the existence of a written agreement and refers to parole evidence to 

provide detail as to ·uncertain terms contained in those writings. Accordingly, the statute of 

frauds does not apply. 

Second, the alleged acknowledgement as to payment of$10,000.00 in the November 

Document is not in conflict with a $50,000.00 deposit. $10,000.00 was paid and an additional 

$40,000.00 would be captured in the final agreement which Geraci promised to have his 

lawyer prepare. (SACC, p.5,1114(a), 15, and 16; p. 6, 117.) Cotton agreed to allow a 

4 
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partial down payment of $10,000.00 - at Geraci's insistence, no less -with the balance of the 

money ($40,000.00) due at a later date because Geraci needed additional time to come up with 

the full $50;000.00 deposit .. (SACC, p. 5, ,r ,r 14(a), 16; p. 6, ,r 17 ["Cotton was hesitant to 

grant Geraci more time to pay the non-fundable deposit but Geraci offered to pay $10,000.00 

towards the $50,000.00 total deposit immediately as a show of "good-faith," even though the 

parties had not reduced their final agreement to writing."] [ emphasis added].) Contrary, then, 

to Geraci• s assertions, the evidence that Cotton seeks to introduce is consistent with - not 

contradictory to - the parties written memorandum and is, thus, admissible under Sterling v. 

Taylor (2007) 40 Cal.4th at 757, as a parole ~greement consistent with the terms of a writing. 

(Sterling, supra, 40 Cal.4th at 771-772 [holding that under the statute of frauds a parole 

agreement must be "one whose terms are consistent with the terms of the memorandum."])1 

As such, Geraci's initial attempt to demurrer Cotton's First Cause of Action is unavailing. 

Cotton also states a valid claim for breach of contract for another reason. Under 

Copelandv. Baskin Robbins U.S.A. (2002) 96 Cal.App.4th 1251, 1256, Cotton states a valid 

breach-of-contract claim if he alleges facts showing that ( a) Geraci and he had agreed to 

negotiate in good faith; and (b) that the failure "to reach ultimate agreement resulted from a . 

breach of that's party obligation to negotiate or to negotiate in good faith" (Id. at p. 1257, 

emphasis added.) Cotton does precisely this in the SACC. In fact, the parties' use of the 

phrase "earnest money" confirms Cotton's interpretation of the November Document and the 

November Emails as providing for further negotiation in good faith to arrive at a final 

agreement.2 (SACC, p. 6, ,r 18,) Cotton's SACC alleges that Geraci did not honor this 

obligation. Cotton, for instance, alleges that Geraci intentionally delayed further negotiations, 

that Geraci failed to deliver purchase documents, and that Geraci failed to fully pay the agreed- . 

1 Notably, in Sterling the Court ruled in the context of a summary judgment motion, not in the context of a 
demurrer. 
2 Black's Law Dictionary defines "earnest money" as a "deposit paid (often in escrow) by a prospective buyer 
(esp. of real estate) to show a goodfaith intention to complete the transaction, and ordinarily forfeited if the 
buyer defaults." 
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upon $50,000.00 deposit. (SACC, p. 12, ,r 36,) If these allegations are assumed as true, as 

they must be, Geraci' s demurrer to the first cause of action of the S_ACC should be denied. 

B, The SACC Alleges Actionable Breach 

4 Geraci further attempts to demurrer Cotton's First Cause of Action by arguing that 

5 Geraci fulfilled all the terms of the November Document and that, in any event, Cotton did not 

6 have a duty to act in good faith because the November Document did not contain a good-faith 

7 term. (Demurrer, p. 12, Ins. 16-27.) Geraci's first assertion is patently belied by the simple 

8 fact that the terms of the November Document fail to reflect all of the parties' material terms. 

9 Geraci, thus, is wrong in asserting that he fulfilled all of the terms of the parties' agreement: 

10 He breached at least one material term of it, viz., the promise to negotiate in good faith to 

11 deliver a proposed final agreement, the promise to deliver a 10 percent interest in the property, 

12 and failing to pay the amounts due for the $50,000.00 deposit. (SACC, p.11, ,r 36.) 

13 · Geraci's second contention (i.e., that he had no duty to act in good faith) fares no better. 

14 . The courts have made clear that "[t]here is an implied covenant of good faith and fair dealing 

15 in every contract that neither party will do anything which will injure the right of the other to 

16 . receive the benefits of the agreement." (Comunale v. Traders & General Ins. Co. (1958) 50 

17 Cal.2d 654, 658.) As Geraci himself points out in quoting verbatim the November Document, 

18 the parties agreed to close the sale of the property for $800,000.00 upon the City of San 

19 Diego's future approval of the CUP application. (Demurrer p. 8, Ins. 5-11 [quoting verbatim 

20 the parties' November document.]) Even assuming the parties' agreement was captured solely 

21 by the November Document, California law bound Geraci to act in good faith. Without 

22 question, the SACC alleges just such a breach, namely, that Geraci intentionally delayed 

23 further negotiations, that Geraci failed to deliver purchase documents, and that Geraci failed to 

24 fully pay the agreed-upon $50,000 deposit. (SACC, p. 11, ,r 36.) 

25 Simply put, Geraci's attempts to demurr~r Cotton's First Cause of Action are 

26 unavailing. 

27 

28 
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C. Cotton's SACC Properly Pleads Causes of Action 
for Intentional and Negligent Misrepresentation and False Promise 

1. Cotton Alleges Facts Proving that Geraci 
Engaged in Intentional Misrepresentation and False Promise 

To state a claim for intentional misrepresentation, Cotton must allege that Geraci 

misrepresented a fact he knew was false, Geraci intended to defraud Cotton, and Cotton 

justifiably relied on Geraci' s representations and suffered damage as a result. (Engalla v. 

Permanente Medical Group, Inc. (1997) 15 Cal.4th 951,974). The elements of False Promise 

are nearly identical. (Beckwith v. Dahl (2012) 205 Cal.App.4th 1039, 1059-1060 ["in a 

promissory fraud action, to sufficiently allege defendant made a misrepresentation, the 

complaint must allege (1) the defendant made a representation of intent to perform some future 

action, i.e., the defendant made a promise, and (2) the defendant did not really have that intent 

at the time that the promise was made, i.e., the promise was false"]; see also CACI 1902 

[ entitled False Promise]) 

Cotton's SACC pleads facts in support of all these elements on pages 12-13 and on 

pages 15-16. To summarize, the SACC alleges that Geraci: 

• Falsely represented to Cotton that the November 2, 2016 agreement was not the 

parties' final, full, and integrated contract between them; 

• Falsely represented to Cotton that he (Geraci) would honor the terms of the 

parties' agreement by, among other things, memorializing in writing the full scope of the terms 

of their agreement and by exerting good-faith efforts to close the sale of Cotton's Property; 

• Falsely represented to Cotton that he (Geraci) would remit the balance of the 

$50,000.00 non-refundable deposit; and 

• That, as a result of Geraci' s representations, Cotton justifiably relied on 

Geraci's promises, and that Cotton has incurred harm in the form of diminished property value · 

and attorneys' fees. (Id.) In fact, Geraci assured Cotton he could be relied upon because as an 

"Enrolled Agent" he worked in a fiduciary capacity for many high net-worth individuals. 
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(SACC, p.3 19(a).) 

Cotton,.in short, has plead his intentional tort claims. 

2. Cotton Alleges Facts Proving that 
Geraci Engaged in Negligent Misrepresentation 

To prevail on the tort of negligent misrepresentation, Cotton must show that Geraci 

made statement of facts that were false and that no reasonable person would have believed 

them to be true. (Tarmann v. State Farm (1991) 2 Cal.App.4th 153.) Cotton does precisely 

this in his SACC. For instance, Cotton alleges that, "[o]n multiple occasions, Geraci 

represented to Cotton that Geraci had not yet filed a CUP application with respect to the 

Property when [in reality] the CUP application had already been filed" and that "[ o ]n multiple 

occasions Geraci represented to Cotton that the preliminary work of preparing a CUP 

application was merely underway, when, in fact, the CUP application had already been filed." 

(SACC, p. 14, 145(d)-(e) [emphasis added]), Each of these italic statements is a statement of 

fact that Geraci had no reasonable grounds for believing true: It was Geraci, after all, who 

controlled the handling of Cotton's CUP application and who uttered these statements knowing 

16 , , that could not have been true. 

17 
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Accordingly, Cotton has plead his Negligent Misrepresentation cause of action. 

3. Cotton Alleges Reasonable Reliance on Geraci' s 
Misrepresentations and Accordingly, Geraci's Demurrer 
to the Second, Third. and Fourth Causes of Action Fails 

Geraci requests dismissal of Cotton's Intentional Misrepresentation, Negligent 

M_isrepresentation, and False Promise Causes of Action on the grounds that Cotton could not 

have reasonably relied on Geraci's representations. He lodges a few arguments in support of 

this claim; however, none of them are persuasive. In fact, Geraci repeatedly argues the merits 

of the facts rather than addressing the sufficiency of the allegations. Accordingly, the demurrer 

request has no merit. 

Geraci first asserts, that the alleged misrepresentations contradict the terms of the 

parties' agreement and therefore "proving justifiable reliance is an uphill battle." (Demurrer, 
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p. 14, Ins. 9-21 [citing a slew of case law to that effect] [emphasis added].) Of course, at the 

pleading stage the question is not one of proof but of allegations, and here Cotton has met his 

burden. Further, there is no contradiction between the terms of the agreement alleged by 

Geraci and the allegations of misrepresentation asserted by Cotton. 

Geraci also argues that Cotton could not have reasonably relied on, Geraci's oral 

representations because those terms "directly conflict with the clear, unambiguous written 

agreement signed by Cotton" in November 2016. (Demurrer, p. 14, Ins. 22-27.) Yet, Cotton's 

Intentional Misrepresentation, Negligent Misrepresentation, and False Promise Causes of 

Action sound in tort3 - not contract - and are not even subject to the same confines that the 

parole evidence rules places on contractual actions. (See, e.g., Riverisland Cold Storage, Inc. 

v. Fresno-Madera Production Credit Association (2013) 55 Cal.App.4th 1169, 1172 ["The 

parol evidence rule protects the integrity of written contracts by making their terms the 

,exclusive evidence of the parties' agreement."]) Geraci is simply mistaken in asserting that the 

strictures of contract law preclude Cotton from reasonably relying on Geraci's oral 

representations in proving his tort claims, 

Geraci finally asserts that Cotton could not have reasonably relied on Geraci's 

representations because Cotton harbored concern that Geraci would breach the parties' 

agreement. (Demurrer, p, 15, Ins. 1-2. [quoting SACC p. 6, ~ 17.]) Geraci's argument, 

however, falsely equates fear that a party would breach an agreement with an absence of 

justifiable reliance. Yet, as everyday life reveals, one can justifiably rely on another's promise 

while simultaneously harboring concern that the person may not live up to expectations - as, 

for instance, occurs when a senior lawyer relies on a junior lawyer's promise to meet a 

pressing deadline. 

3 Case law confirms this. "Fraud is an intentional tort; it is the element of fraudulent intent, or intent to deceive, 
that distinguishes it from actionable negligent misrepresentation and from nonactionable innocent 
misrepresentation, It is the element of intent which makes fraud actionable, irrespective of any contractual or .. 
fiduciary duty one by party might owe to the other," ( City of Atascadero v. Merrill Lynch, Pierce, Fenner & 
Smith (1998) 68 Cal.App.4th 445, 482.) "Negligent misrepresentation is a separate and distinct tort, a species of 
the tort of deceit." (Bockv. Hansen (2014) 225 Cal.App.4th 215, 227-228,) All emphasis in quotes are added. 
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In sum, Geraci's general assault on Cotton's Second, Third, and Fourth Causes of 

Action fail. 

D. Geraci's Additional Arguments Directed at 
Cotton's Third Cause of Action Fare No Better 

Geraci additionally- and independently- seeks to demurrer Cotton's Third Cause of 

Action (Negligent Misrepresentation) on two more grounds. Geraci first argues that Cotton's 

negligence claim is impermissibly based on future promises and not on contemporary 

representations that Geraci made. (Demurrer, p. 15-16 [quoting Tarmann v, State Farm (1991) 

2 Cal.App.4th 153, 158 for the proposition that "to be actionable, a negligent misrepresentation 

must ordinarily be as to past or existing material facts. [P]redictions as to future events or 

statements as to future action by some third party, are deemed opinions, and not actionable 

fraud."]) 

Geraci, however, ignores Cotton's allegations that show that Geraci made 

contemporary representations of fact that Geraci had no reasonable grounds for believing true. 

For instance, Cotton alleges in his SACC that, "[ o ]n multiple occasions, Geraci represented to 

Cotton that Geraci had not yet filed a CUP application with respect to the Property when [_in 

reality] the CUP application had already been filed" and that "[ o ]n multiple occasions Geraci 

represented to Cotton that the preliminary work of preparing a CUP application was merely 

underway, when, in/act, the CUP application had already been filed." (SACC, p. 14, 145(d)

(e) [emphasis added]). Accordingly, Cotton has alleged facts supportive of his allegation that 

Geraci negligently misrepresented facts. 

Geraci also argues that Cotton's negligence claim is demurrable because California law 

precludes a party from simultaneously pleading a claim for negligent misrepresentation and 

intentional fraud, but that Cotton has plead both. (Demurrer, p. 15, lns. 9-28.) In support of 

this argument, Geraci quotes an excerpt of Tarmann v. State Farm (1991) 2 Cal.App.4th 153, 

158-159 that reads, "[t]he specific intent requirement also precludes pleading afalse promise 
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claim as a negligent misrepresentation, i.e., 'the assertion, as a fact, of thai which is not true, 

by one who has no reasonable ground for believing it to be true."' (italics in Geraci's 

Demurrer). 

Geraci, however, misconstrues the excerpted portion of Tarmann. The court in 

Tarmann was discussing the substantive elements that a party must prove to prevail on a 

negligent misrepresentation claim, and, in the portion of the opinion that Geraci quotes, the 

court merely was instructing that a party cannot establish a negligent misrepresentation claim 

by proving the same mens rea level - i.e., specific intent - that is required to establish an 

intentional misrepr~sentation claim. (Tarmann, supra, 2 Cal.App.4th at p. 159.) Critically, 

the Tarmann court did not, nor did it seek to, diminish California's well-known and generally

applicable procedural rule permitting parties to plead inconsistent legal theories. (E.g.: Lim v. 

T~e. TV Corp. Internat (2002) 99 Cal.App.4th 684, 691 [noting that a party may plead 

inconsistent legal theories based on a common set of operative facts.]) Once again, Geraci's 

attempt to demurrer Cotton's negligence claim is unavailing. 

V 

CONCLUSION 

For the foregoing reasons, the Court should overrule Geraci's demurrers as to every 

cause of action contained in Cotton's SACC. Should the Court find merit in any of Geraci's 

arguments, the Court should grant leave to Cotton to amend. 

DATED: October 23, 2017 

2403.004/3C07994.amq 
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Respectfully submitted, 

By:---'~~~-=-=,,,..-::::=-"'""""-,,,.------
DA VID S. DEMIAN 
ADAMC, WITT 
RISH! S. BHATT 

Attorneys for Defendant and Cross-Complainant 
Darryl Cotton 
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DAVID S. DEMIAN, SBN 220626 

E-MAIL: ddemlan@ftblaw.com 

ADAM C. WITT, SBN 271502 

E-MAIL: awltt@ftblaw.com 

RISH! S. BHATT, SBN 312407 

E-MAIL: rbhatt@ftblaw.com 

FINCH, THORNTON & BAIRD, LLP 
ATTORNEYS AT LAW 

4747 EXECUTIVE DRIVE - SUITE 700 

SAN DIEGO, CALIFORNIA 92121-3107 
TELEPHONE: (858) 737-3100 

FACSIMIL_E: (656) 737-3101 

Attorneys for Defendant and Cross-Complainant Darryl Cotton 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF SAN DIEGO 

CENTRAL DIVISION 

11 LARRY GERACI, an individual, CASE NO: 37-2017-00010073-CU-BC-CTL 

PROOF OF SERVICE VIA GOLDEN STATE 
OVERNIGHT 

12 Plaintiff, 

13 

14 

15 

16 

17 

18 

v. 

DARRYL COTTON, an individual; and 
DOES 1 through 10, inclusive, 

Defendants. 

-----------------! 
AND RELATED CROSS-ACTION. 

19 I, Alexandria M. Quindt, declare that: 

[IMAGED FILE] 

Assigned to: 
Hon. Joel R. Wohlfeil, Dept. C-73 

Complaint Filed: March 21, 201 7 
Trial Date: Not Set 

20 I am over the age of eighteen years and not a party to the action; I am employed in the 

21 County of San Diego, California, where the mailing occurred; and my business address is 4747 

22 Executive Drive, Suite 700, San Diego, California 92121-3107. I further declare that I am 

23 readily familiar with the business' practice for collection and processing of correspondence for 

24 mailing with Golden State Overnight pursuant to which practice the correspondence will be 

25 deposited with Golden State Overnight this same day in the ordinary course of business. I 

26 caused to be served the following document(s): DARRYL COTTON'S OPPOSITION TO 

·'7 27 LARRY GERACl'S DEMURRER TO THE SECOND AMENDED CROSS-COMPLAINT, 

28 by placing a copy thereof in a separate envelope for each addressee listed as follows: 

PROOF OF SERVICE VIA GOLDEN STATE OVERNIGHT 
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FINCH, THORNTON & 

BAIRD, LLP 
47 47 Execullve 

Drive • Suite 700 
San Diego, CA 92121 

(868) 737-3100 

Michael R. Weinstein, Esq. 
Scott H. Toothacre, Esq. 
Ferris & Britton 
A Professional Corporation 
501 West Broadway, Suite 1450 
San Diego, California 92101 
Telephone: (619) 233-3131 
Facsimile: ( 619) 23 2-9316 
Email: mweinstein@ferrisbritton.com 

stoothacre@ferrisbritton.com 

ATTORNEYS FOR PLAINTIFF AND 
. CROSS-DEFENDANT LARRY GERACI, 

AND CROSS-DEFENDANT REBECCA 
BERRY 

I then sealed the envelope(s) and, with the postage thereon fully prepaid, either 

deposited it/each Golden State Overnight or placed it/each for collection and mailing on 

October 23, 2017, at San Diego, California, following ordinary business practices. 

I declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct. 

Executed on October 23, 2017. 

2403.004/proof.amq 
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FERRIS & BRITTON 
A Professional Corporation 

Michael R. Weinstein (SBN 106464) 
ScottH. Toothacre (SBN 146530) 

501 West Broadway, Suite 1450 
San Diego, California 92101 
Telephone: (619) 233-3131 
Fax: (619) 232-9316 
mweinstein@ferrisbritton.com 
stoothacre@rerrisbritton.com 

Attorneys for Plaintiff and Cross-Defendant 
LARRY GERACI 

SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SAN DIEGO, CENTRAL DIVISION 

LARRY GERACI, an individual, 

Plaintiff, 

v. 

DARRYL COTTON, an individual; and 
DOES 1 through 10, inclusive, 

Defendants. 

DARRYL COTTON, an individual, 

Cross-Complainant, 

V. 

LARRY GERACI, an individual, REBECCA 
BERRY, an individual, and DOES 1 
THROUGH 10, INCLUSIVE, 

Cross-Defendants. 

Case No. 37-2017-00010073-CU-BC-CTL 

Judge: Hon. Joel Wohlfeil 

REPLY MEMORANDUM OF POINTS 
AND AUTHORITIES IN SUPPORT OF 
CROSS-DEFENDANT LARRY GERACl'S 
DEMURRER TO SECOND AMENDED 
CROSS-COMPLAINT BY DARRYL 
COTTON 

[IMAGED FILE] 

DATE: 
TIME: 
DEPT: 

November 3, 2017 
9:00 a.m. 
C-73 

Complaint Filed: March 21, 2017 
Trial Date: May 11, 2018 

Plaintiff and Cross-Defendant LARRY GERACI (hereafter "Geraci" or "Plaintiff') respectfully 

submits these reply points and authorities in support of his demurrer to Defendant and Cross

Complainant DARRYL COTTON'S (hereafter "Cotton" or "Cross-Complainant") Second Amended 

Cross-Complaint filed on August 25, 2017 (hereafter "SAXC") and in response to Cotton's opposition 

arguments. 

/ II 
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I. INTRODUCTION 

Cotton's Opposition to Geraci's Demurrer to the Second Amended Cross-Complaint 

(hereinafter "Opposition") is W1persuasive as to the issues raised in the Demurrer. 

Contrary to the allegations in his prior pleadings and, in particular, the subject SAXC, Cotton 

argues that the agreement between the parties is comprised of the November 2, 2016 written agreement 

(hereafter "Written Agreement") and certain November emails (hereafter "November Emails'') which 

were incorporated into that document and together evidence the basic terms of the agreement. 

(Opposition, 2:17.'..23.). Cotton's argument fails for a number of reasons: l)the emails were not 

integrated into the Written Agreement; 2) even if the November Emails were integrated into the Written 

Agreement, they are not signed by Geraci, and therefore are barred by the statute of frauds; 3) the 

November Emails do not in and of themselves evidence an agreement between the parties; and 

4) Geraci has done everything required of him under the Written Agreement and therefore has not 

breached the contract itself nor the implied covenant of good faith and fair dealing. 

As to Cotton's causes of action for intentional and negligent misrepresentation and false 

promise, Cotton cannot overcome his own admissions in his pleadings that he was hesitant and 

understandably concerned, and despite his hesitation, concerns, and reservations he agreed to Geraci's 

terms. (SAXC 1 17.) Given these admissions, Cotton has failed to allege reasonable and justifiable 

reliance. At a minimum, he has not pleaded facts which would lead one to conclude he acted in 

reasonable and justifiable reliance on any statements made by Geraci. 

Finally, Cotton argues that the Tarmann v. State Farm (1991) 2 Cal.App.4th 153 case cited by 

Geraci should be disregarded because it discussed the proof necessary to prevail on a negligent 

misrepresentation claim rather than the pleading requirements for such a claim. That argument is 

erroneous. The Tarmann case arose on demurrer and the Court specifically stated that "[t]he specific 

intent requirement [ of pleading intentional fraud] precludes pleading a false promise claim as a 

Cotton cannot plead intentional fraud and negligent negligent misrepresentation 
,, . . .. 

misrepresentation. 

Ill 

II I 

2 
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II. LEGAL ANALYSIS 

A. No Integration of Emails with Written Contract 

"Under California law, parties may validly incorporate by reference into their contract the terms 

of another document." (Baker v. Aubry (1989) 216 Cal.App.3d 1259, 1264.) The reference to the 

incorporated document must be clear and unequivocal and the terms of the incorporated document must 

be known or easily available to the contracting parties. (Spellman v. Securities, Annuities & Ins. 

Services, Inc. (1992) 8 Ca1App.4th 452, 457; Chan v. Drexel Burnham Lambert, Inc. (1986) 

178 Cal.App.3d 632, 641; Baker v. Aubry, supra, 216 Cal.App.3d at p. 1264; Slaugh! v. Bencomo 

Roofing Co. (1994) 25 Cal.App.4th 744.) 

Neither the actual November 2, 2016 Written Agreement signed by the parties nor the 

November Emails, which Cotton alleges "evidence" the basic terms of the contract, contain any 

language of incorporation let alone language making a clear and unequivocal reference to the allegedly 

incorporated document. The Written Agreement signed by the parties does not make any reference to 

those emails being incorporated into the Written Agreement. Therefore, the emails are not incorporated 

into the signed contract as a matter of law. 

B. Statute of Frauds 

Cross-Complainant argues that the SAXC "alleges the existence of a written agreement that is 

not subject to the Statute of Frauds." (Opposition, 2:1-2.) This argument misses the mark. 

A contract coming within the statute of frauds is invalid unless it is memorialized by a writing 

subscribed by the party to be charged or by the party's agent. (Civ. Code,§ 1624.) And it is clear that 

an agreement for the sale and purchase of real property comes within the statute of frauds. (Civ. Code, 

§ 1624(a)(3).) Cotton's claims alleged in the SAXC unquestionably arises out of an agreement 

regarding the sale and purchase of real property. 

Cross-Complainant further argues that the parties executed an ambiguous document (the Written 

Agreement) and exchanged emails (the November Emails) which were incorporated into that 

document. Cross-Complainant asserts summarily that the Written Agreement and November Emails 

"combine to evidence the following basic terms of agreement, all as alleged in the SAXC." 

(Opposition, 2:22-23, emphasis added.) This argument also misses the mark. 

3 
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First, the terms and conditions of the Written Agreement, a one-page document which is attached 

to both the underlying Complaint and the SAXC, are clear and unambiguous. 

Cotton clearly alleges in all of his prior cross-complaints, including the instant SAXC, that "[ o ]n 

November 2, 2016, Geraci and Cotton met at Geraci's office ... [and] the parties reached an agreement 

on the material terms for the sale of the Property." (SAXC ,r 13.) At that November 2, 2016 meeting 

the parties executed the Written Agreement, which states the following material terms and conditions: 

Darryl Cotton has agreed to sell the property located at 6176 Federal Blvd, CA 
for a sum of $800,000.00 to Larry Geraci or assignee on the approval of a 
Marijuana Dispensary. (CUP for a dispensary) 

Ten Thousand dollars (cash) has been given in good faith earnest money "to be 
applied to the sales price of $800,000.00 and to remain in effect until license is 
approved. Darryl Cotton has agreed not to enter into any other contacts on this 
property. 

(SAXC ,r 18.) These terms and conditions could not be more clear and unambiguous. 

Cotton goes on to attempt to allege an oral agreement, or a partly written and partly oral 

agreement, entered into on that November 2, 2016, date with the alleged oral terms and conditions 

adding to and/or varying from the terms set forth in the writing in the Written Agreement. Those 

allegations cannot, as a matter of law, survive the Statute of Frauds. 

The Written Agreement is the controlling evidence under the statute of frauds. Cotton alleges, 

based on extrinsic evidence, that the actual agreement between the parties contains material terms and 

conditions in addition to those in the written agreement as well as a term (a $50,000 deposit rather than 

the $10,000 deposit stated in the written agreement) that expressly conflicts with a term of the 

November 2, 2016 agreement. However, such a claim cannot stand as extrinsic evidence cannot be 

employed to prove an agreement at odds with the terms of the written memorandum. (Beaze/1 v. 

Schrader, (1963) 59 Cal.2d 577.) Cotton's argument that the $10,000 deposit term in the Written 

Agreement is ambiguous and can be reconciled with his allegation of an agreement for a $50,000 

deposit is absurd. Nowhere in his allegations are facts from which it can be inferred that they are 

anything except conflicting and contradictory terms. 

Second, Cross-Complainant asserts that the November Emails" ... are subscribed to by Geraci 

and are therefore outside the purview of the statute of frauds." (Opposition, 4:12-13.) Apparently, 

4 
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Cross-Complainant is arguing that the signature block at the bottom of the emails containing Geraci's 

name is tantamount to a signed agreement which would satisfy the statute of :frauds, i.e., some sort of 

electronic signature within the meaning of Uniform Electronic Transactions Act ("UETA"), Civil Code 

section 1633.7. Cross-Complainant is mistaken. 

Civil Code section 1633.7(a) provides: 

(a) 

(b) 

~~ 

A record or signature may not be denied legal effect of enforceability solely 
because it is in electronic form. . 
A contract may not be denied legal effect or enforceability solely because an 
electronic record was used in its formation. 
If a law requires a record to be in writing, an electronic record satisfied the law. 
If a law requires a signature, an electronic signature satisfies the law." 

"An electronic record or electronic signature is attributable to a person if it was the act of the 

person. The act of the person may be shown in any manner .... " (Civ. Code,§ 1633.9(a); see also Ni v. 

Slocum (2011) 196 Cal.App.4th 1636, 1647 [''the Legislature has, through these provisions, expressed 

general approval of the use of electronic signature in commercial and governmental transactions"].) 

Civil Code section 1633.2(h) defines an electronic signature as "an electronic sound, symbol, or 

process attached to or logically associated with an electronic record and executed or adopted by a 

person with the intent to sign the electronic record." UETA applies, however, only when the parties 

consent to conduct the transaction by electronic means. (Civ. Code, § 1633.S(b).) "Whether the 

parties agree to conduct a transaction by electronic means is determined from the context and 

surrounding circwnstances, including the parties' conduct .... " (Ibid) "A party that agrees to conduct 

a transaction by electronic means may refuse to conduct other transactions by electronic means .... " 

(Civ. Code, § 1633.S(c).) 

However, while attributing the name on an e-mail to a particular person and determining that 

the printed name is "[t]he act of [this] person" is a necessary prerequisite to considering it a valid 

signature, it is insufficient, by itself, to establish that it is an "electronic signature." (Civ. Code, 

§ 1633.9(a).) Subdivision (h) of section 1633.2 states that "[e]lectronic signature means an electronic 

sound, symbol, or process attached to or logically associated with an electronic record and executed or 

adopted by a person with the intent to sign the electronic record." (Emphasis added. See also Cal. 

Civ. Jury Inst. No. 380 [party suing to enforce an agreement formalized by electronic means must 

5 
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prove "based on the context and surrounding circumstances, including the conduct of the parties, that 

the parties agreed to use [e.g., e-mail] to formalize their agreement"].) By Cross-Complainant's own 

allegations, that was not the case. Rather, cotton alleges the parties intended to finalize the entire 

agreement in a formal, signed agreement, not via emails. And he alleges that never happened because 

Geraci refused to include in the Written Agreement the additional and varying terms and conditions 

agreed to orally on November 2, 2016. 

"Whether the parties agree to conduct a transaction by electronic means is determined from the 

context and surrounding circumstances, including the parties' conduct .... " (Civ. Code, § 1633.S(b).) 

The absence of an explicit agreement to conduct the transaction by electronic means is not, by itself, 

determinative, however, it is a relevant factor to consider. (See JBB Investment Partners, LTD v. Fair 

(2014) 232 Cal.App.4th 974. 

There is no allegation that there was an express agreement between the parties to conduct 

negotiations electronically and be bound by electronic signatures. Nothing contained within the emails 

supports a conclusion that the parties agreed that Geraci's printed name at the bottom of emails was 

intended to be a legally binding signature. Nor does anything in the November Email exchange 

indicate that the parties agreed to conduct a transaction by electronic means. Thus, the emails do not 

amount to an electronic .signature under the UETA, and if they are part of the agreement, they violate 

the statute of frauds. 

C. Nor is Geraci's Signature Block on the E-Mails a "Signature" Under Law of 
Contract 

A typed name at the end of an e-mail is not, by itself, a signature under case law. "[l]t is a 

universal requirement that the statute of frauds is not satisfied unless it is proved that the name relied 

upon as a signature was placed on the document or adopted by the party to be charged with the 

intention of authenticating the writing." (Marks v. Walter McCarty Corp. (1929) 33 Cal.3d 814, 820.) 

There are no factual allegations that directly allege or from which it can be inferred that Geraci 

intended his brief email statements to be a legally binding contract. 

Moreover, Cross-Complainant alleges that "[t]he parties further agreed to cooperate in good 

faith to properly reduce the complete agreement, including all of the agreed-upon terms [as alleged by 
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Cotton in ,r 14), to writing." (SAXC ,r 13.) The SAXC makes clear this never happened. The only 

writing signed was the Written Agreement containing the material terms and conditions set forth 

therein. 

D. The SAXC Does Not Allege Actionable Breach 

The actionable breach of which Cross-Complainant complains is "He breached at least one 

material term ofit, viz., the promise to negotiate in good faith to deliver a proposed final agreement, the 

promise to deliver a 10 percent interest in the property, and failing to pay the amounts due for the 

50,000.00 deposit. (SAXC, p. 11. ,r 36.)" {Opposition, 6:10-12). Cross-Complainant goes on to assert 

that "Without question, the SAXC alleges just such a breach, namely, that Geraci intentionally delayed 

further negotiations, that Geraci failed to deliver purchase documents, and that Geraci failed to full pay 

the agreed-upon $50,000 deposit. (SAXC, p. 11, ,r36)." (Opposition, 6:21-24.) 

The flaw in Cross-Complainant's reasoning is that none of these alleged obligations were 

contained within the legally binding, signed written contract. Rather, these are terms and conditions 

that Cross-Complainant would like to have added to the legally binding, signed written contract. 

Plaintiff has performed everything required of him so far under the Written Agreement and Cross

Complainant cannot and has not alleged otherwise. 

E. Cotton Cannot Overcome His Own Admissions That He Acted, Not on Geraci's 
Representations, But In Spite of His Hesitations and Concerns Over Geraci's 
Representations - Hence No Reasonable or Justifiable Reliance 

As to Cotton's causes of action for intentional and negligent misrepresentation and false 

promise, Cotton cannot overcome his own admissions in his pleadings that he was hesitant, 

understandably concerned and despite his hesitation, concerns and reservations he agreed to Geraci's 

terms. (SAXC ,r 17.) Given these admissions, Cotton has failed to allege reasonable and justified 

reliance. At a minimum he has not pleaded facts which would lead one to conclude he acted in 

reasonable and justified reliance on any statements made by Geraci. 

F. Cotton Alleges that Geraci Made Numerous Contemporaneous Representations of 
Fact that Geraci Had No Reasonable Ground for Believing True - This Allegations 
Are Belied by the Fact That They Occurred After the Written Agreement Was 
Signed. 

Cotton argues that Geraci made many contemporaneous representations such as "[ o ]n multiple 
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FERRIS & BRITTON 
A Professional Corporation 

Michael R. Weinstein (SBN 106464) 
Scott H. Toothacre (SBN 146530) 

501 West Broadway, Suite 1450 
San Diego, California 92101 
Telephone: (619) 233-3131 
Fax: (619) 232-9316 
mweinstein@ferrisbritton.com 
stoothacre@rerrisbritton.com 

Attorneys for Plaintiff/Cross-Defendant LARRY GERACI and 
Cross-Defendant REBECCA BERRY 

SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SAN DIEGO, CENTRAL DMSION 

LARRY GERACI, an individual, 

Plaintiff, 

v. 

DARRYL COTTON, an individual; and 
DOES 1 through 10, inclusive, 

Defendants. 

DARRYL COTTON, an individual, 

Cross-Complainant, 

v. 

LARRY GERACI, an individual, REBECCA 
BERRY, an individual, and DOES 1 
THROUGH 10, INCLUSIVE, 

Cross-Defendants. 

1 

Case No. 37-2017-00010073-CU-BC-CTL 

PROOF OF SERVICE BY OVERNIGHT 
DELIVERY 

[IMAGED FILE] 

---------------! PROOF OF SERVICE BY OVERNIGHT DELIVERY 
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TTOR~EY OR PARTY ~ITHOUT ATTORNEY {Name, Slate Bar number,. and address): 

David S. Demian, SBN 220626 Adam C. Witt, SBN 271502 
Finch, Thornton & Baird, LLP 
4747 Executive Drive, Suite 700 
San Diego, California 92121 

TELEPHONE NO.: (858) 737-3100 FAX NO. (Optional): (858) 737-3101 
E-MAILADDREss {Optional): ddemian@ftblaw.com; awitt@ftblaw.com 

ATTORNEY FOR {Name): Defendant and Cross-Complainant Darryl Cotton 

SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DIEGO 
STREET ADDREss: 330 W. Broadway 
MAILING ADDRESS: 
cITY AND zIP coDE: San Diego, California 921 O 1 

BRANCH NAME: Central Division 

PLAINTIFF/PETITIONER: Larry Geraci 

DEFENDANT/RESPONDENT: Darryl Cotton, et al. 

NOTICE OF ENTRY OF JUDGMENT 
OR ORDER 

(Check one): 

TO ALL PARTIES : 

i:gj UNLIMITED CASE 
(Amount demanded 
exceeded $25,000) 

0 LIMITED CASE 
(Amount demanded was 
$25,000 or less) 

1. A judgment, decree, or order was entered In this action on (date): November 6, 2017 

) 
\_ 

2, A copy of the judgment, decree, or order Is attached to this notice. 

Date: November 9, 2017 

David S. Demian 
(TYPE OR PRINT NAME OF i:gj . ATTORNEY O PARTY WITHOUT ATTORNEY) 

Form Approved for Optional Use 
Judicial Council of California 

CIV-130 [New January 1, 201 OJ 
NOTICE OF ENTRY OF JUDGMENT OR ORDER 

CIV-130 
FOR COURT USE ONLY 

CASE NUMBER: 
37-2017-00010073-CU-BC-CTL 
[IMAGED FILE] 

(SIGNATURE) 

Page 1 of 2 

www.courtlnfo.ca.gov 

Amcrtcnn LcgnlN~t, Inc, ft 
www.FormsWorkFlow com ~ 
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CIV-130 
CASE NUMBER: PLAINTIFF/PETITIONER: Larry Geraci 

- 37-2017-00010073-CU-BC-CTL 
r-1 DEFENDANT/RESPONDENT: Darryl Cotton, et al. 

PROOF OF SERVICE BY FIRST-CLASS MAIL 

NOTICE OF ENTRY OF JUDGMENT OR ORDER 

(NOTE: You cannot serve the Notice of Entry of Judgment or Order if you are a party in the action. The person who served 
the notice must complete this proof of service.) 

1. I am at least 18 years old and not a party to this action. I am a resident of or employed in the county where the mailing took 
place, and my residence or business address is (specify): 
4747 Executive Drive, Suite 700, San Diego, California 92121 

2. I served a copy of the Notice of Entry of Judgment or Order by enclosing it In a sealed envelope with postage 
fully prepaid and (check one): 

a. 0 deposited the sealed envelope with the United States Postal Service. 
b. [8J placed the sealed envelope for collection and processing for mailing, following this business's usual practices, 

with which I am readily familiar. On the same day correspondence is placed for collection and malling, it is 
deposited in the ordinary course of business with the United States Postal Service. 

3. The Notice of Entry of Judgment or Order was mailed: 

a. on (date): November 9, 2017 

b. from (city and state): San Diego, California 

4. The envelope was addressed and mailed as follows: 
') a. Name of person served: 

SEE ATTACHED SERVICE LIST. 

Street address: 

City: 

State and zip code: 

b. Name of person served: 

Street address: 

City: 

State and zip code: 

c. Name of person served: 

Street address: 
City: 

State and zip code: 

d. Name of person served: 

Street address: 

City: 

State and zip code_: 

[81 Names and addresses of additional persons served are attached. (You may use fonn POS-030(P).) 

5. Number of pages attached 1-
1 declare under penalty of perjury under the laws of the State of California that the foregoin_ 

Date: November 9, 2017 

Alexandria M. Quindt • 
(TYPE OR PRINT NAME OF DECL/\RANT) 

Page 2 of 2 

CIV•130 [New January 1, 2010) NOTICE OF ENTRY OF JUDGMENT OR ORDER Amcrlcnn LcgnlNet, Inc, A 
WWW FormsWorkFlow,com ~ 
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SERVICE LIST 

Michael R. Weinstein, Esq. 
Scott H. Toothacre, Esq. 
Ferris & Britton 
A Professional Corporation 
501 West Broadway, Suite 1450 
San Diego, California 92101 
Telephone: (619) 233-3131 
Facsimile: (619).232-9316 
Email: mweinstein~ferris britton.com 

stoothacre@rerrisbritton.com 

ATTORNEYS FOR PLAINTIFF AND 
CROSS-DEFENDANT LARRY GERACI, 
AND CROSS-DEFENDANT REBECCA 
BERRY 
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SUPERIOR COURT OF CALIFORNIA, 
COUNTY OF SAN DIEGO 

·~ CENTRAL 
I 

MINUTE ORDER 

DATE: 11/06/2017 TIME: 03:04:00 PM 

JUDICIAL OFFICER PRESIDING: Joel R. Wohlfeil 
CLERK: Juanita Cerda 
REPORTER/ERM: Not Reported 
BAILIFF/COURT ATTENDANT: 

DEPT: C-73 

CASE NO: 37-2017-00010073-CU-BC-CTL CASE !NIT.DATE: 03/21/2017 
CASE TITLE: Larry Geraci vs Darryl Cotton [Imaged] . 
CASE CATEGORY: Civil - Unlimited CASE TYPE: Breach of Contract/Warranty 

APPEARANCES 

After entertaining the arguments of counsel and taking the matter under submission on 11/3/17, the 
Court confirms the tentative ruling overruling the general demurrer to causes of action 1-4 in the Second 
Amended Cross-Complaint. 

Tentative ·(as confirmed by the Court) 

The general Demurrer (ROA # 52) of Plaintiff and Cross-Defendant LARRY GERACI ("Cross-Defendant" 
~r "Geraci") to causes of action 1 - 4 in the Second Amended Cross-Complaint ("SAC-C") filed on 

l\ugust 25, 2017, by Defendant and Cross- omplainant DARRYL COTTON ("Cotton" or 
"Cross-Complainant"), is OVERRULED. . 

Cross-Defendant's Answer to the SAC-C must be filed and served within twenty (20) days of this 
hearing. 

1st COA: BREACH OF CONTRACT 

Cross-Defendant argues that the written memorandum is contradicted by the alleged oral agreement, 
and as a result violates the statute of frauds. Cross-Defendant argues: "In the instant case, the only 
writing signed by_both parties is the November 2, 2016 written agreement, which explicitly provides for a 
$10,000 down payment ('earnest money to be applied to the sales price'); in fact, the agreement 
acknowledges receipt of that down payment. Cotton is alleging that the oral agreement provided for a 
down par,ment of $50,000, which is In direct contradiction of the written term of a $10,000 down 
payment.' However, this argument lacks merit because the written memorandum attached to the $AC-C 
is unclear. The acknowledgement as to payment of $10,000 does not necessarily mean that the total 
deposit was not, in fact, $50,000 (such that $40,000 remained due). As alleged, there is no conflict. In 
addition, it is not clear whether the statute of frauds applies to an agreement to negotiate a real estate 
agreement in good faith. 

Cross-Defendant also argues that this cause of action does not allege an actionable breach. This 

DATE: 11/06/2017 

DEPT: C-73 
MINUTE ORDER Page 1 

Calendar No. 265



CASE TITLE: Larry Geraci vs Darryl Cotton [Imaged] CASE NO: 37-2017-00010073-CU-BC-CTL 

~rgument also lacks merit. Numerous California cases have expressed the view the law provides no 
remedy for breach of an "agreement to agree" in the future. Copeland v. Baskin Robbins U.S.A. (2002) 
96 Cal. App. 4th 1251, 1256. On the other hand, in an appropriate case, a party may seek to enforce a 
valid, enforceable contract to negotiate the terms of an agreement in good faith. Id. at 1257. "Persons 
are free to contract to do just about anxthing that is not illegal or immoral. Conducting negotiations to 
buy and sell ice cream is neither." Id. (footnote omitted). The SAC-C sufficiently alleges breach of an 
agreement to negotiate in good faith. 

2nd COA: INTENTIONAL MISREPRESENTATION 
3rd COA: NEGLIGENT MISREPRESENTATION 
4th COA: FALSE PROMISE 

Cross-Defendant argues that the SAC-C does not allege facts which are sufficient to establish the 
element of justifiable reliance because "the misrepresentations Cotton is claiming reliance upon are in 
direct conflict with the clear, unambiguous written agreement signed by Cotton." This argument lacks 
merit. 

Reasonable reliance on the alleged misrepresentation is an essential element of fraud. Wagner v. 
Benson (1980) 101 Cal. App. 3d 27, 36 ("At trial, reliance may be demonstrated to be unreasonable in 
light of plaintiffs' intelligence and experience."). The agreement to conduct further negotiations toward a 
comprehensive agreement does not necessarily conflict with the very short acknowledgement of a 
pending sale and the receipt of "good faith earnest money." This element (s sufficiently alleged, and this 
Is an issue of fact that cannot be determined via this Demurrer. ' 

. Cross-Defendant also argues that "promise~ about future actions without the intent to perform simply 
cannot support a claim for negligent misrepresentation." An action based on a false promise is a type of 
intentional mis~epresentation, i.e., actual fraud. Tarmann v. State Farm Mut. Auto. Ins. Co. (1991) 2 Cal. 

,,~pp. 4th 153, 159. The specific intent requirement precludes pleading a false promise claim as a 
'negligent misrepresentation. Id. Making a promise with an honest but unreasonable intent to perform is 
wholly different from making one with no intent to perform anc:I, therefore, does not constitute a false 
promise. Id. On the other hand, "[w]hen a pleader is in doubt about what actually occurred or what can 
be established by the evidence, he or she may plead in the alternative and make inconsistent factual 
allegations." Edmon & Karnow, Cal. Prac. Guide: Civ. Pro. Before Trial (The Rutter Group 2017) at ,r 
6:242. F:or example: A Complaint seeking damages for fraud may properly allege both intentional 
misrepresentation and negligent misrepresentation. Id. 6:243. Each version of the facts or each legal 
theory should be pleaded in a separate cause of action in the Complaint. Id. at 6:244. This argument 
lacks merit because this cause of action is alleged as an alternative to the claim of false promise. 
Sufficient facts are alleged supporting negligent misrepresentation. 

IT IS SO ORDERED 

DATE: 11/06/2017 
DEPT: C-73 

Judge Joel R. Wohlfeil 

MINUTE ORDER Page 2 
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FERRIS & BRITTON 
A Professional Corporation . 

Michael R. Weinstein (SBN 106464) 
Scott H. Toothacre (SBN 146530) 

501 West Broadway, Suite .1450 
San Diego, California 92101 
Telephone: (619) 233-3131 
Fax: (619) 232-9316 
mweinstein@ferrisbritton.com 
stoothacre@rerrisbritton.com 

Attorneys for Plaintiff 
LARRY GERACI 

SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SAN DIEGO, CENTRAL DMSION 

LARRY GERACI, an individual, 

Plaintiff, 

v. 

DARRYL COTTON, an individual; and 
DOES 1 through 10, inclusive, 

Defendants. 

DARRYL COTTON, an individual, 

Cross-Complainant, 

v. 

LARRY GERACI, an individual, REBECCA 
BERRY, an individual, and DOES 1 
,fHROUGH 10, INCLUSIVE, 

Cross-Defendants. 

Case No. 37-2017-00010073-CU-BC-CTL 

Judge: 
Dept.: 

Hon. Joel R. Wohlfeil 
C-73 

CROSS-DEFENDANT LARRY GERACl'S 
ANSWER TO CROSS COMPLAINANT 
DARRYL COTTON'S UNVERIFIED 
SECOND AMENDED CROSS
COMPLAINT 

[IMAGED FILE] 

Filed: 
Trial Date: 

March 21, 2017 
May 11, 2018 

Cross-Defendant LARRY GERACI answers Cross-Complainant DARRYL COTTON's 

unverified Second Amended Cross-Complaint, dated August 25, 2017, as follows: 

GENERAL DENIAL 

Under the provisions of section 431.30 of the California Code of Civil Procedure, this 

answering Cross-Defendant denies, generally and specifically, each and every and all allegations in the 

Second Amended Cross-Complaint, and the whole thereof,. including each and every purported cause of 
1 

CROSS-DEFENDANT LARRY GERACl'S ANSWER TO CROSS COMPLAINANT DARRYL 
COTTON'S UNVERIFIED SECOND AMENDED CROSS-COMPLAINT 
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action contained therein, and denies that Cross-Complainant has sustained damages as alleged by 

reason of any alleged act, breach, or omission on the party of this answering Cross-Defendant. 

AFFIRMATIVE DEFENSES 

For a further and separate answer to the Second Amended Cross-Complaint, and by way of 
I 

affirmative defenses, this answering Cross-Defendant ajleges as follows: 
I 
I 

FIRST AFFIRMAT.WE DEFENSE 

(Failure to State a c!use of Action) 

Each of Cross-Complainant's purported cales of action against this answering Cross-
i . 

Defendant fails to state facts sufficient to constitute a cause of action against this answering Cross-

Defendant. 

SECOND AFFIRMATIVE DEFENSE 
I 
I 

(Statute of Frauds) 
I 

Cross-Complainant's purported first cause of laction for breach of contract is barred by the 
I 

Statute of Frauds (Civ. Code §1624(a)(3).) 

THIRD AFFIRMATIVE DEFENSE 

(Failure to State a Cause of Action for Br~ach of an Agreement to Negotiate) 
' 

Cross-Complainant's purported first cause of i action for breach of contract, to the extent it 

purports to state a cause of action for breach of an agreement to negotiate, fails to allege facts sufficient 
I . 

to state such a claim under Copeland v. Baskin Robbin1 USA, 96 Cal.App.4th 1251 (2002). 

. FOURTH AFFIRMATIVE DEFENSE 

(Waivet) 

Cross-Complainant's purported second cause of · action for intentional misrepresentation is 

barred by the doctrine of waiver in that Cross-Comp~ainant has accepted a substantial benefit in the 

form of the efforts and substantial expense undertake~ by Cross-Defendants to apply for and obtain 

ap~roval of a Conditional Use Permit. . j 
FIFTH AFFIRMAT 1VE DEFENSE 

I 
I 

(Reservation of Right to Assert Further Defense) 
I 

This answering Cross-Defendant currently has insufficient information upon which to form a 

2 

I 

CROSS-DEFENDANT LARRY GERACl'S ANS~ER TO CROSS COMPLAINANT DARRYL 
COTTON'S UNVERIFIED SECOND Al\1ENDED CROSS-COMPLAINT 
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FERRIS & BRITTON 
A Professional Corporation 
Michael R. Weinstein (SBN 106464) 
Scott H. Toothacre (SBN 146530) 

501 West Broadway, Suite 1450 
San Diego, California 92101 
Telephone: (619) 233-3131 
Fax: (619) 232-9316 
mweinstein~ferrisbritton.com 
stoothacre@rerrisbritton.com 

Attorneys for Plaintiff/Cross-Defendant LARRY GERACI and 
Cross-Defendant REBECCA BERRY . 

SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SAN DIEGO, CENTRAL DIVISION 

LARRY GERACI, an individual, 

Plaintiff, 

v. 

DARRYL COTTON, an individual; and 
DOES 1 through 10, inclusive, 

Defendants. 

DARRYL COTTON, an individual, 

· Cross-Complainant, 

v. 

LARRY GERACI, an individual, REBECCA 
BERRY, an individual, and DOES 1 
THROUGH 10, INCLUSIVE, 

Cross-Defendants. 

1 

Case No. 37-2017-00010073-CU-BC-CTL 

PROOF OF SERVICE BY MAIL 

[IMAGED FILE) 

PROOF OF SERVICE BY MAIL 
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FERRIS & BRITTON 
A Professional Corporation 
Michael R. Weinstein (SBN 106464) 
Scott H. Toothacre (SBN 146530) 

501 West Broadway, Suite 1450 
San Diego, California 92101 
Telephone: (619) 233-3131 
Fax: (619) 232-9316 
mweinstein@ferrisbritton.com 
stoothacre@ferrisbritton.com 

DEC .. 7 20!7 

By: J. CERDA 

Attorneys for Plaintiff/Cross-Defendant LARRY GERACI and 
Cross-Defendant REBECCA BERRY 

SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SAN DIEGO, CENTRAL DIVISION 
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' A 

1 Plaintiff and Cross~Defendant, LARRY GERACI (hereafter "Geraci"), and Cross-Defendant, 

2 · REBECCA-BERRY· (hereafter "Berry''), ·submit these ·points .. and authorities in ·opposition to the ex 

3 parte application filed by Defendant and Cross-Complainant, DARRYL COTTON (hereafter "Cotton") 

4 for issuance of a temporary restraining order and order to show cause re preliminary injunction. 

5 I. INTRODUCTION 

-·. -·- 6 -- . -Thiscivir action has. beeri -pending-since March "21;-2017. . Discovery . is-origoirig with· - · -

7 depositions of all- the parties-Darryl Cotton, Rebecca Berry, and Larry Geraci-scheduled to be taken 

8 next week. Trial is May 11, 2018. 

9 On October 6, 2017, after this action had been pending for more than six (6) months, Defendant 

10 Cotton filed a related action, a Petition for Writ of Mandate (Case No. 37-2017~00037675) (the "Writ 

11 of Mandate Action") seeking a writ of mandate compelling the City of San Diego to recognize him as 

12 the true applicant in place of B~rry on the CUP Application submitted by Berry, as Geraci's agent, for a 

~ 13 Conditional Use Permit for operation of a medical marijuana dispensary. Cotton thereafter filed a first 

14 ex parte application seeking, among other things, the issuance of. an alternative writ of mandate 

15 compelling the City of San Diego to recognize Cotton as the 1rue applicant in place of Berry in 

16 connection with the subject CUP Application. After extensive briefing and oral argument on 

17 October 31, 2017, and on November 2, 2017, the Hon. Judge Edward Sturgeon denied the ex parte 

18 request for issuance of an alternative writ and transferred the action to this court where the instant 

19 earliet-filed, related action was pending. A copy of the transcript of the November 2, 2017, hearing 

20 before Judge Sturgeon and of his Minute Order denying the ex parte application makes clear 1hat the 

21 denial was on the merits rather than without prejudice. (See Exhibits 8 and 9 to the concurrently filed 

22 Opposition Notice of Lodgment.) 

23 Having had his request for immediate issuance of an alternative writ denied on the merits by 

24 Judge Sturgeon, Cottqn now attempts by this ex parte application to obtain a temporary restraining 

25 order C'TRO'') an4 order to show cause ("OSC") re prel~ injunction("PI") to.effectively obtain. 

~ 26 the same relief. He asks this Court to issue a ''mandatory" injunction, namely, a TRO compelling Larry 

21 Geraci and Rebecca Berry to recognize Cotton as a co-applicant on the pending CUP Application 

28 submitted .by applicant Berry and that is currently being processed by the City of San Diego. 
4 
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1 This ex parte application for a TRO is a thinly disguised attempt to achieve the nearly identical 

··--2- relief-that was denied by Judge Sturgeon in ·connection with his first ·ex ·parte application in -Cotton's 

3 related Writ of Mandate Action.. This ex parte application should be denied for a whole host of reasons 

4 set forth below. There is simply no basis fot the Court issuing a TRO or Pl to compel Geraci and Berry 

5 to recognize him as co-applicant on the CUP Application. AU of the issues central to this action, the 

---·-6. · Petitioli;'"and the ·te1ief requested 'lierem-depend on·the :resolution·'.of·disputed facts·-whichmust be · 

7 decided by jury after trial, which is already set for May 11, 2018. 

\ 

8 Section II, supra, sets forth the relevant Procedural Background. 

9 Section III, supra, sets forth the numerous reasons why his court should deny this ex parte 

10 request for a TRO and OSC re PI. 

11 Il. PROCEDURAL BACKGROUND 

12 On March 21, 2017, Larry Geraci filed the instant action against Darryl Cotton asserting causes 

13 of action for breach of contract and specific performance of a written agreement entered into between 

14 them on November 2, 2016 for the purchase ~d sale from Cotton to Geraci of the Property (the "Nov 

15 2nd Written Agreement"). Cotton has cross-complained against Geraci and Berry; his operative 

16 Second Amended Cross-Complaint, dated August 25, 2017, asserts damage claims against Geraci for 

17 breach of contract, intentional misrepresentation, negligent misrepresentation; false promise 

18 (promissory fraud) as well as a declaratory relief claim against bo"ili: Geraci and Berry. Neither Geraci, 

19 in his complaint, nor Cotton, in his cross-complaint, seek any injunctive relief. 

20 This action is already set for trial on May 11, 2018, andthe central issue in that case is the 

21 validity and enforceability. of that Nov 2nd Written Agreement. That is also the ce~_tral issue in 

22 the related writ of mandate proceeding discussed below as it provides the. basis· for the 

23 Geraci/Berry's contention that Berry is an ''other person who can. demonstrate a legal right, 

24 interest, or entitlement to the use of the real property subj.ect to the [CUP). application/' (SDMC, 

25 §§ ll2.0102, subd. (a)(3), 113.0103 (defining applicant].) 

-~ 26 On October 6, 2017, Cotton filed a verified Petition for Writ of Mandate pursuant to Code of 

27 Civil Procedure section l 085 seeking an alternative writ of mandate and a peremptory writ of mandate 

28 directing respondent City of San Diego, to: (1) recognize Cotton as the sole applicant with respect to 
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Conditio)J.81 Use Permit Applicatio~Project No. 52066 (the "CUP Application"1

) for a Conditional 

Use· Permit {"CUP") to opera~e-a Medical Marijuana ·Consumer Cooperative ("MMCC") at ·6176 ·· -

Federol Boulevard, San Diego, Cc!.lifornia 92105 (the "Property"); and (2) process the CUP 
. ' 

Appli~tion with Cotton as ·the sole applic~t. In the altem~tive, Cotton seeks an order to show cause 

direqted_to the City of San Diego ~ to why the Court should not issue such a writ. In his petition 

Cotton ~ed Lairy-Geracr-~a~Rebecca .. Berfyas 'Real Parties in." lnterest:-·The Writ of Mail.elate·- -

Action ~ :~signed-Jo the Ho~. Ed~e C. Sturgeon in Department C-67. Cotton did not file a Notice 

of Related Action advising the court tha~ this prior-related action (Larry Geraci v. Darryl Cotton, Case 
.. .. ~ . 

No. 37-2017-00010~73-CU-BC-CTL) was pertdirt~ before Judge Wohlfeil. ;·Tµewnt petition is an 

attemptto hijack the CUPApplfoatiori validly and properly submitted by l3erry, on b~f of Geraci, to 

the City of San Diego, which application has been in process for more than twelve (12) months already · 

and for which Ger~i has ~ady incurred expenses in excess of $150,000. It is also~ attempt to . 
circunwent this earlier-filed instant action set for trial on May 11, 2018. 

.. On October 30, 2017, Cotto.n filed his first ex parte application in this later-filed, Writ of 

M8;1ldate Action, se~kingthe ex :Pai:te iss1:)8D.ce of an·alternative writ of mandate or for an order setting 
. ' ' 

an expedited hearing d.ate and briefing schedule on the petition. The ex parte hearing was set for ... . . 

October 31; 4017. On Oc~ober 31, 2017, ~t the hearing, Real Parties in Interest filed their opposition 

p~pers. (Oppo NOL, Ex. 1-7; Oppo ~' paras. 1-9.) Judge Sturgeon heard oral argument on October 

31 and th~ continued the matter UJ?.til.November 2,. 2017, so he could consider the moving papers and 

oppositio11: papers and b.ear addili<>ual argument. On November 2, 2017, Judge Sturgeon heard 
'•, 

additional argµrnen~ _and then ruled on the n~erits. denyin~ the first ex parte application Judge Sturgeon 

also ordered the action transferred to Judge Wohlfeil in light of the instant, earlier-filed, related action . . 

(See Tr~ript of November 2, 2017 Ex Parte Hearing, Ex._ 8 to the Oppo NOL; see Minute Order 

1 In his petition Cotton refers to the CUP Application as the "Cotton Application." This misleadµig refef(;lncejs consistent 
with his wrongful atte1Dpt to hijack the application. Berry was the Applicant• Cotton and Berry did not have a principal-:, 
agent relationship and Berry did not submitthe CUP AppU~tion on ~is behal£ Rather,. B.ercy had a principal-agent 
relationship with . Geraci. Berry submitted the CUP Application on behalf of Geraci who had entered into a written 
at?eement with Cotton .for the purchase .. ofthe Property._ Thus)Berry w~ and.is_1;t·"person who•can demonstrarea·tegal 
right interest, or entitlement to the use. of the real property'' within· the meaning of the Municipal, Code. {SDMC, §§ 
112;0102, subct {a); 113;0103 [defining applicant].) ,. 

6 
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~ 
1 dated November 2, 2017, denying the ex parte ~pplication, Ex: 9 to the Oppo NOL.) 

·----- --2 ------ · A mere thirty-five (35) days have transpired ·since Judge Sturgeon denied Cotton's ex ·parte ··-

3 application, and now Cotton bas filed the instant ex parte application seeking n~arly identical relief, but 

4 against G~aci and Berry rather than .against the City of San Diego. Cotton seeks to backdoor the ruling 

5 in the related Writ of Mandate Action for which he cannot seek reconsideration and seek a second bite 

----- -·-5·- at fhe apple hi"fhe· .fusfa.nf, earlier-filed related action. ·-

7 ill. OPPOSITiON ARGUMENT 

..... ----------- --------------. -·--

8 

9 

IO 

11 

A. This ex pane application is a de facto motion for reconsideration of Judge 
Sturgeon's prior ruling in the related Writ of Mandate Action and should be 
denied for the reasons set forth in the opposition papers submitted therein and the 
reasons supporting Judge Sturgeon's denial of that ex parte application 

This ex parte application is a de facto motion for reconsideration under Code of Civil Procedure 

12 section 1008 of Judge Sturgeon's prior ruling only thirty-five (35) days ago denying his first e?{ parte 

13 
~ 

application seeking the nearly identical relief in conn~ction with Cotton's Petition for WritofMandate 

14 (the Related Action). The following is obvious: Cotton recognizes that he cannot again seek this relief 

15 against the City of San Diego in the W~t of Mandate Action because he cannot comply with the Code 

16 of Civil Procedure section 1008 requirements for motions for reconsideration in that he cannot make a 

17 showing of any new facts, circumstances, or law during the last 35 days (since the first ex parte 

18 hearing) justifying the renewed ex parte application. (Even Zohar Construction & Remodeling, Inc., v. 

19 Bellaire Townhouses, LLC (2015) 61 Cal.4th 830.) Ifhe sought such ex parte relief again against the, 

20 City iri the Writ of Mandate Action, the court would be required to deny such an ex parte application 

21 because it lacksjurisdiction to hear the renewed motiop. So instead, Cotton attempts to get around this 

22 by seeking substantially similar relief against Geraci and Berry in the instant related.action. 

23 However, the same reasons supporting denial of that ex parte application seeking to compel the 

24 City of San Diego to recognize Cotton as the true applicant on the CUP Application also support denial 

25 of an order compelling Geraci and Berry to recognize Cotton as a co-applicant. <Cotton cannot 

~ 26 establish he bas any right to be.recognized by Geraci/Berry as a·co-applicant on the CUP Application 

27 for the. same. reasons as were s~t forth.in detailin the opposition papers to the first ex pa.rte applicatio~. 

28 in the Writ .of Mandate Action, wbJch .. are :fully in~orpoJ;ated herein by reference. (See Plaintiff and 
7 
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28 

Cross-Defendant, Larry Geraci, and Cross-Defendant, Rebecca Berry, Request for Judicial Notice in 

Opposition to Ex Parte Application for Temporary Restraining Order ·and Order to Show Cause 

Regarding Preliminary Injunction dated December 7, 2017 and filed concurrently herewith (hereafter 

"Oppo RFJN"), paragraphs 1 thru 7; Plaintiff and Cross-Defendant, Larry Geraci, and Cross

Defendant, Rebecca.Berry, Notice of Lodgment in Opposition to Ex Parte Application for Temporary 

Resffitlriing Order and' Ordeflo Show Cause .. Regarding Preliminary Iiijuriction dated DecemJ:;er 7~ '20'17 

and fil~ concurrently'herewith (hereafter "Oppo NOL"), Exhibits I thru 9.) 

B. Cotton cannot establish he is entitled to a TRO 
I • 

An injunction is an extraordinary remedy use to require a defendant [or cross-defendant] to take, 

or refrain from taking, a specified action when necessar;y to protect a legal right being pursued by the 

plaintiff [or cross-complainant]. Thus, a party seeking a temporary restraining order or preliminary 

injunction must show that the relief sought in the linc;/erlying lawsuit depends, in whole or in par~ on 

restraining the commission or continuanc:e of an act that would cause irreparable injury. Here, 

Cotton's operative Second Amended Cross-Complaint has not plead that he is entitled to and seeks 

injunctive relief on any of his claim; rather, as plead his cross-complaint seeks damages only. Cotton 

cannotestablish that the requested TRO (and preliminary injunction) is necessary to protect the damage 

claims he is purs~ing. 

In addition, to be entitled to a TRO, Cotton must establish that unless the status quo is preserved 

he will suffer "great or .. irreparable .injury'' before the matter can by. determined at a preliminary 

injunction hearing: (Code Civ. Proc., §§ 526(a)(2), 527(a).) .Cotton has not done so. 

First, Cotton seeks a mandatory, not prohibitory injunction. He is not asking the court to 

preserve the status quo pending the preliminary injunction heating; rather, Cotton is asking the court to 

disturb the status quo by compelling Geraci and Berry to recognize his as a co-applicant on a CUP 

Application for which Berry has been the sole applicant during the more than. one year that CUP 

Application has been submitted to· and processed by the City of San Diego at which the City of San 

Diego. On November 2, 2016, Cotton and Geraci signed a written agreement for the sale o:f the 

subject Property to Geraci. A condition of the sale is Geraci's obtaining approval of a CUP for the 
\ 

operation of a medical marijuana dispensary at the Property. As Cotton, admits, Geraci, through his 
8 . 
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agent and the CUP applicant, Berry, has been pursuing the CUP Application for more than a year. 

Geraci has incurred ·expenses of-over·$150,000in this ·endeavor. That has been the status quo for more .. 

than a year. Cotton now seeks to disturb (not preserve) the status quo on an emergency basis but can 

point to no emergtmcy that necessitates this be done pending a hearing on the request for a PI. 

Second, Cotton has made no showing of any irreparable harm. that would accrue to him if the 

TRO i~f deiiieclpendiriga hearing onthe reque·sr fofli PI. · He suggests 'in his declaration that ·he needs· ·· ·

immediate relief because he understands a dedication is supposed to occur any day now. (See Cotton 

Deel, para. Zl.) However, that argument reflects a misunderstanding of the dedication process. 

Irrespective of when an "offer.of dedication,, is made, the City cannot and will not accept any "offer of 

dedication" until a public hearing, which is not imminent. 

Third, as shown in the opposition to the first ex parte application, Cotton indicated to the City 

as far back as May 15, 2017, that he intended to seek relief in com+ection with the CUP Application. 

(See 5/15/17 email from Cotton to Firouzeh Tirandazi at the City, Oppo NOL, Ex. 6 (the Opposition 

NOL to the first ex parte application, Ex. 8 ["Please consider this record of our conversation on Friday 

of my attempt to have the Ownership Disclosure Statement updated and my notice of my intent to seek 

the Court's help.''). And then be waited five (S) months to do so by filing the writ petition and 

first ex partc application in the Writ of Mandate Action. Any harm Cotton claims to be at risk of 

suffering, if any, is a result of his failure to act in a timely fashion, not from any actions by either 

Geraci/Berry or the City of San Diego. 

C. Cotton cannot establish that be is entitled to a preliminary injunction (Pl) 

Cotton cannot establish that he is entitled to a PI under the standards by which Court's make 

such determinations. When deciding whether to issue a preliminary injunction, a trial court will 

evaluate two interrelated factors: 1) the likelihood that the moving party will prevail on the merits at 

trial [Langford v. Superior Court (1987) 43 Cal. 3d 21, 28]; and (2) the interim harm that the plaintiff is 

likely to sustain if the injunction were -denied, as compared to the harm that the defendant is likely to 

suffer if the preliminary injunction were issued [Common Cause v. Boar_d of Supervisors (1989) 49 Cal. 

3d 432, 442]. An order for a preliminary injunction is based on a showing that it is desirable to 

.maintain the status quo pending a determination of the merits of the litigation. (Continental Baking Co. 
9 
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I v. Katz (1968) 68 Cal. 2d 512, 528; Cox Cable San Diego, Inc. v. Bookspan (1987) 195 Cal. App. 3d 

··-· - 2· · 22, 25.) The more likely itis that-plaintiff will ultimately prevail; the· less severe must be the harm that· 

3 plaintiff alleges will occur if the injunction does not issue. (King v. Meese (1987) 43 Cal. 3d 1217.) 

4 Cotton fails on all counts. 

5 First, Cotton cannot show a reasonable probability of prevailing on the merits at trial. In the 

--6 ·· ··related Writ ofMaridateAction; Judge Sfiiigeon rejected The argumeiilthat the City of Smi:D1ego had a· 

7 clear, ministerial duty to process the CUP Application with Cotton as the sole applicant and, thus, to 

8 replace Berry with Corton as the applicant him or otherwise recognize him as the sole applicant on the 

9 CUP Application. Cotton's argument was and is flawed because Cotton cannot demonstrate that he 

10 was the-only person who possessed the right to use the Property. The City's ordinances provide that the 

11 persons "deemed to have the authority to file an application [are]: [fl (1) The record owner of the real 

12 property that is the subject of the permit, map, or other matter; [i[I (2) The property owner's authorize4 

~ 13 agent; or [fl (3) Any other person who can demonstrate ,a legal right, interest, or entitlement to 

14 the use of the real property subject to the application." (SDMC, §§ 112.0102, subd. (a), 113.0103 

15 [defining applicant].) Thus, the Municipal Code makes clear that the "record owner'' is not the only 

16 person deemed to have authority to file a CUP application. 

17 It is undisputed .that Cotton and Berry did not have a principal"."agent relationship and Berry did· 

18 not submit the CUP Applicati9n .on his behalf Rather, as conceded by Cotton in his. moving papers, .. 

19 Berryhadaprincipal-agent.relationship with Geraci. Berry submitted the CUP. Application as-an 

20 agent on behalf of Geraci, who had entered into a written agreement with Cotton for the purchase of the 

21 Property. In other words,. Berry can demonstrate a '~legal right, interest, or entitlement to. the use of the. 

22 real property subje9t to the application" (SDMC, § 112.0102, subd. (a)(3).) Berry was and is entitled to 

23 pursue the CUP Application on behalf of her principal, Geraci, who has a contractual interest in the 

24 Property by virtue of his agreement with Cotton to.purchase the Property. ,The municipal code does not 

25 give rise to any obligation byi Geraci/Berry to recognize Cotton as a co-applicant let alone supply the 

_ ~ 26 basis for a clear, ministerial duty by the City to recognize Cotton as the true applicant in place of Berry. 

27 Second; Cotton cannot show he. is likely to. sustain interim harm pending the May 11, 2018, trial· 

28 if the preliminary inju.nctionds denied that exceeds the harmthat Geraci/Berry are likely to suffer if the, 

10 
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preliminary injunction is issued. In other words, the balancing of the harms does not favor Cotton. 

---· · If·the TRO (and PI) are· denied, ·pending·trial -on ·May 11, 2018; Geraci/Berry will continue to · 

pursue approval of the CUP Application. The evidence presented demonstrates due diligence by 

Geraci/Berry in pursuing approval for over a year and at an expense to date of over $150,000. Cotton 

5 has provided no evidence that Geraci/Berry are not pursuing .approval diligently or have taken any 

· · ------6 adverse, hannfu1 action toinferfefe with obtaiiiliig :CUP' approval. -And why" would they? ·-oeraci/Herry·· · 

7 have every incentive to do so as approval of a CUP to operate a dispensary is a condition that must be 

8 satisfied for Geraci to consummate the pl.lfchase of the Property. Moreover, as all the parties concede, 

9 a CUP runs with the land. If the CUP Application submitted by Berry is ultimately approved, then that 

10 will benefit, not harm, Cotton,. should Cotton ultimately prevail on the merits regarding Nov 2nd 

11 Written Agreement that is being litigated in the instant action.· In other words, if Cotton is denied bis 

12 TRO and Pl but prevails at trial, he will remain owner of the Property to which the approved CUP 

attaches •. Thus, Cotton can point to no irreparable harm he will suffer if Geraci. and/or Berry are not 13 
-~ 

14 compelled to recogniz~ him as a co-:applicant on. Berry's CUP Application pending the May 11, 2018, 

15 ·trial. 

16 On the other hand, if Cotton is granted his TRO or PI, then he has every incentive as a co-

17 applicant to torpedo the CUP approval process so that the Cl;)ndition required for Geraci to 

18 acquire the Property is not satisfied and Cotton can instead sell the Property to another buyer he 

19 has lined up for a purchase price of $2,000,000 (compared to the $800,000 purchase price he will 

20 receive from Geraci). In other words, if Cotton is granted his TRO and/or PI but Geraci prevails at 

21 trial, Geraci's victory may be a pyrrhic one as Cotton would have· a $1.2 million reason to destroy the 

22 CUP approval process in order to free Cotton to close the more lucrative deal he has made with 

23 another buyer, Richard Martin II, for the p~hase and sale of the Property. 

24 D. Cotton is blatantly attempting to substantially deprive Geraci/Berry of due process. 

25 Cotton's moving papers are 129 pages, including exhibits. (The moving papers for his 

~ 26 concurrently filed ex parte application in the Writ of Mandate Action exceed 200 pages, including 

27 exhibits.) The Register of Actions reveals that Cotton scheduled an ex parte hearing in the Writ of 

28 Mandate Action for November 16, then rescheduled it for November 21, rescheduled it for November 
11 
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22, and rescheduled it again for December 7. Yet notice that Cotton was going to seek this ex parte 

·relief for a TRO and· OSC Te Preliminary Injunction in the instant action was not given by Cotton's· --

counsel to Geraci/B~rry's counsel until the last possible moment- namely, by email at 7:19 p.m. the 

evening of December 5. That notice gave generic notice that the ex parte application would seek a 

TRO and OSC but it did not state the precise relief being sought- in other words, it did not state 

what actions ·byG'eraci and/or-Cottonifwas going toseek to restrain ·or e:njoin.2 Tlie precise relief --· 

to be sought was not !mown until the ex parte moving papers were served at 10:47 am. yesterday, 

December 6. 

California Rules of Court, rule 3.1206, requires service of the moving papers at the "first 

reasonable opportunity." Cotton has known he was going to bring these ex parte applications for 

many weeks yet Cotton did not give notice to the last possible minute of the precise relief that would be 

requested or the basis for that relief and did not serve moving papers until it was strategically 

advantageous, and clearly not at his "first reasonable opportunity." It is fair to say this was all done to 

· disadvantage Plaintiff/Cross-Defendants in preparing a substantive opposition. 

IV. CONCLUSION 

For the foregoing reasons this Court should deny Cotton's ex parte attempt to obtain the 

requested relief-a TR.O compelling Geraci and Berry to recogni2.e Cotton as a co-applicant. 

Moreover, it is worth repeating that, as conceded by Cotton, a CUP runs with the land. If the CUP 

Application submitted by Berry is ultimately approved, then that will benefit, not harm, Cotton, should 

Cotton ultimately prevail on the merits regarding Nov 2nd Written Agreement that is being litigated in 

the instant lawsuit set for trial on May 11, 2018. What Cotton really seeks by this ex parte application 

is a TR.O (and later a PI) that will enable him to prevent Geraci/Berry from obtaining approval of a 

CUP and thereby prevent satisfaction of the condition precedent to Geraci acquiring the Property from 

II I 

I II 

II I 

2 California Rules of Court, rule 3.1203 requires notice by 10 a.m. the day before the hearing, so Petitioner gave notice a 
mere ''23 minutes" before the deadline. · 

12 
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FERRIS & BRiTTON 
A Professional Corporation 
Michael R. Weinstein (SBN 106464) 
Scott H. Toothacre (SBN 146530) 

501 West Broadway, Suite 1450 
San Diego, California 92101 
Telephone: (619) 233-3131 
Fax: (619) 232-9316 
mweinstein@ferrisbritton.com 
stootha~re@Terri~britton.com 

~ I L E D 
Cltll of l!lt hpfllot Com 

DEC •:7 2017 

By:J.CERDA 

Attorneys for Plaintiff/Cross-Defendant LARRY GERACI and 
Cross-Defendant REBECCA BERRY 

SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SAN DIEGO, CENTRAL DIVISION 

LARRY GERACI, an individual, 

Plaintiff, 

v. 

DARRYL COTTON, an individual; and 
DOES 1 through 10, inclusive, 

Defendants. 

DARRYL COTTON, an individual, 

Cross-Complainant, 

v. 

LARRY GERACI, an individual, REBECCA 
BERRY, an individual, and DOES 1 
1HROUGH 10, INCWSIVE, 

Cross-Defendants. 

1 

Case No. 37-2017-00010073-CU-BC-CTL 

Judge: Hon. Joel R. Wohlfeil 

PLAINTIFF AND CROSS-DEFENDANI', 
LARRY GERACI, AND CROSS
DEFENDANT, REBECCA BERRY, 
REQUEST FOR JUDICIAL NOTICE IN 
OPPOSITION TO EX PARTE 
APPLICATION FORA TEMPORARY 
RESTRAINING ORDER AND ORDER TO 
SHOW CAUSE RE PRELIMINARY 
INJUNCTION 

. 
[IMAGED FILE] 

DATE: 
TIME: 
DEPT: 

Complaint Filed: 
Trial Date: 

Dece1;11ber 7, 2017 
8:30 ~.m. 
C-73 

March 21, 2017 
May 11, 2018 

PLAINTIFF AND CROSS-DEFENDANT, LARRY GERACI, AND CROSS-DEFENDANT, REBECCA BERRY, 
REQUEST FOR JUDIOAL NOTICE IN OPPOSITION TO EX PARTE APPLICATION FOR A TEMPORARY 
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Plaintiff and Cross-DefendantJ LARRY GERACI, and Cross-Defendant, REBECCA BERRY, 

hereby request that the court take judicial notic'e under the provisions of Evidence Code sections 451 

and/or 452 of the following pleadings previously filed in the related action, Darryl Cotton v. City of 

San Diego, et al., San Diego Superior Court Case No. 37-2017-00037675-CU-WM-CTL: 

1. Real Parties in Interest, Larry Geraci and Rebecca Berry, Memorandum of Points and 

Authorities in Opposition to Ex Parle Application for Issuan~e of an Alternative Writ of Mandate or for . 
an Order Setting an Expedited Hearing and Briefing Schedule, filed October 31, 2017 (Dkt. Entry 

No. 17). 

2. Declaration of Larry Geraci in Support of Opposition to Ex Parte Application for 

Issuance of an Alternative Writ of Mandate or for an Order Setting an Expedited Hearing and Briefing 

Schedule, filed October 31, 2017 (Dkt. Entry No. 17). 

3. Declaration of Abbay Schweitzer in Support of Opposition to Ex Parte Application fur 

Issuance of an Alternative Writ of Mandate or for an Order Setting an Expedited ~earing and Briefing 

Schedule, filed October 31, 2017 (Dkt. Entry No. 17). 

4. Declaration of Michael R. ·Weinstein in Support of Opposition to Ex Parte Application 

for Issuance of an Alternative Writ of Mandate or for an Order Setting an Expedited Hearing and 

Briefing Schedule, filed October 31, 2017 (Dkt. Entry No. 17). 

5. Real Parties in Interest Larry Geraci. and Rebecca Berry Request for Judicial Notice in 

Opposition to Ex Parte Application for Issuance of an Alternative Writ of Mandate or for an Order 

Setting an Expedited Hearing and Briefing Schedule, filed October 31, 2017 (Dkt. Entry No. 17). 

6. Real Parties in Interest Larry Geraci and Rebecca Berry Notice of Lodgment in 

Opposition to Ex Parte Application for Issuance of an Alternative Writ of Mandate or for an Order 

Setting an Expedited Hearing and Briefing Schedule, filed October 31, 2017 (Dkt. Entry No. 17). 

7. Proof of Service dated October 31, 2017, and filed November 1, 2017 (Dkt. Entry 

No. 25). 

8. Transcript of Ex Parte Hearing, dated November 2, 2017, before Judge Eddie C. 

Sturgeon. 

Ill 
2 

PLAINTIFF AND CROSS-DEFENDANT, LARRY GERACI, AND CROSS-pEFENDANT, REBECCA BERRY, 
R'F.OIJF.~1' FOR .llJDJCI AJ. NOTICF. IN OPM~ITION TO F.X PARTF. APPi ,ICATION Ji'OR A TEMPOR A RV 
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• 
FERRIS & BRITTON 
A Professional Corporation 
Michael R. Weinstein (SBN 106464) 
Scott H. Toothacre (SBN 146530) 

501 West Broadway, Suite 1450 
San Diego, California 92101 
Telephone: (619) 233-3131 
Fax: (619) 232-9316 
mweinstein@ferrisbritton.com 
stoothacre@rerrisbritton.com 

• 
F ' L E D 

CJ11k o[ Iha Ss;o:i~r Co,r, 

DEC 1 , i.rJII 

Attorneys for Plaintiffi'Cross-Defendant LARRY GERACI and 
Cross-Defendant REBECCA BERRY 

SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SA.t1'1 DIEGO, CENTRAL DIVISION 

LARRY GERACI, an individual, 

Plaintiff, 

v. 

DARRYL COTTON, an individual; and 
DOES 1 through 10, inclusive, 

Defendants. 

DARRYL COTTON, an individual, 

Cross-Complainant, 

v. 

LARRY GERACI, an individual, REBECCA 
BERRY, an individual, and DOES 1 
THROUGH 10, INCLUSIVE, 

Cross-Defendants. 

Case No. 37-2017-00010073-CU-BC-CTL 

Judge: Hon. Joel R. Wohlfeil 

PLAINTIFF AND CROSS-DEFENDANT, 
LARRY GERACI, AND CROSS
DEFENDANT, REBECCA BERRY, 
NOTICE OF LODGMENT IN 
OPPOSITION TO EX PARTE 
APPLICATION FORA TEMPORARY 
RESTRAINING ORDER AND ORDER TO 
SHOW CAUSE RE PRELIMINARY 
INJUNCTION 

[IMAGED FILE] 

DATE: 
TIME: 
DEPT: 

Complaint Filed: 
Trial Date: 

December 7, 2017 
8:30 a.m. 
C~73 

:March 21, 2017 
May 11, 2018 

PLAINTIFF AND CROSS-DEFENDANT, LARRY GERACI, AND CROSS-DEFENDANT, REBECCA BERRY, 
NOTJC'F. OF r.on<:MF.NT JN OPPO~JTJON TO F.X PA,RTF. A.PPI.IC'ATJON FOR A TF.MPORARV 
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Plaintiff and Cross-Defendant, LARRY GERACI (hereafter "Geraci"), and Cross-Defendant, 

REBECCA BERRY (hereafter "Berry"), hereby lo~ge the following documents as exhibits to this 

Notice of Lodgment ("NOL") in opposition to .the ex parte·application filed by Defendant and Cross

Complainant, DARRYL COTTON (hereafter "Cotton'') for issuance of a temporary restrainin,g order 

and order to show cause re prel~ injunction: 

Ex. 
No. 

1. 

2. 

3. 

4. 

Exhibit Description Evidentiary Foundation 

Real Parties in Interest, Larry Geraci and Request for Judicial Notice, 1 1 
Rebecca Berry, Memorandum of Points and 
Authorities in Opposition to Ex Parte 
Application for Issuance of an Alternative Writ 
of Mandate or for an Order Setting an 

. Expedited Hearing and Briefing Schedule, filed 
October 31, 2017 (Dkt. Entty No. 17) 

Declaration of Larry Geraci in Support of Request for Judicial Notice, 12 
Opposition to Ex Parte Application for Issuance 
of an Alternative Writ of Mandate or for an 
Order Setting an Expedited Hearing and 
Briefing Schedule, filed October 31, 2017 (Dkt. 
Entry No. 17) , 

Declaration of Abhay Schweitzer in Support of Request for Judicial Notice, 13 
Opposition to Ex Parte Application for Issuance 
of an Alternative Writ of Mandate or for an 
Order Setting an Expedited Hearing and 
Briefing Schedule, filed October 31, 2017 (Dkt. 
EntryNo. 17) 

Declaration of Michael R. Weinstein in Support Request for Judicial Notice, 14 
9f Opposition to Ex Parte Application for 
Issuance ofan Alternative Writ of Mandate or 
for an Order Setting an Expedited Hearing and 
Briefing Schedule, filed October 31, 2017 (Dkt. 
EntryNo. 17) 

2 

PLAINTIFF AND CROSS-DEFENDANT, LARRY GERACI, AND CROSS-DEFENDANT, REBECCA BERRY, 
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	Exhibit 8
Cross-Defendant Rebecca Berry’s Answer to Cross-Complainant Darryl Cotton’s Unverified Second Amended Cross-Complaint 09/05/17
[SDSC ROA 49-50]
	Proof of Service by Mail 08/25/17

	Exhibit 9
Notice of Demurrer and Demurrer by Cross-Defendant Larry Geraci to Second Amended Cross-Complaint by Darryl 
[SDSC ROA -]Cotton 09/28/1
	Memorandum of Points and Authorities in Support of Cross-Defendant Larry Geraci's Demurrer to Second Amended Cross-Compla//int by Darryl Cotton 
	Declaration of Michael R. Weinstein in Support of Cross-Defendant Larry Geraci's Demurrer to Cross-Complainant Darryl Cotton's Second Amended //Cross-Complaint 
	Exhibit A

	Proof of Service by Mail 09/28/17 

	Exhibit 10
Darryl Cotton's Opposition to Larry Geraci's Demurrer to the Second Amended Cross-Complaint 10/23/17[SDSC RPA 56-57]
	Proof of Service Via Golden State Overnight 10/23/17

	Exhibit 11
Reply Memorandum of Points and Authorities in Support of Cross-Defendant Larry Geraci's Demurrer to Second Amended Cross-Complaint by Darryl Cotton 10/27/17
	Proof of Service by Overnight Delivery 10/27/17

	Exhibit 12 
Notice of Entry of Judgment or Order re 11/06/17 Minute Order re Cross-Defendant Geraci's Demurrer to Second Amended Cross Complaint 11/06/17
[SDSC ROA 65]
	Exhibit 1

	Exhibit 13
Cross-Defendant Larry Geraci’s Answer to Cross-Complainant Darryl Cotton’s Unverified Second Amended Cross-Complaint 11/28/17
[SDSC ROA 66-67]
	Proof of Service 11/28/17

	Exhibit 14
Plaintiff and Cross-Defendant Larry Geraci, and Cross-Defendant, Rebecca Berry, Memorandum of Points and Authorities in Opposition to Ex Parte Application for a Temporary Restraining Order and Order to Show Cause re Preliminary Injunction 12/07/17

[SDSC ROA 79]
	Plaintiff and Cross-Defendant Larry Geraci and Cross-Defendant Rebecca Berry Request for Judicial Notice in Opposition to Ex Parte Application for a Temporary Restraining Order and Order to Show Cause re Preliminary Injunction 12/07/17
	Plaintiff and Cross-Defendant Larry Geraci and Cross-Defendant Rebecca Berry Notice of Lodgment in Opposition to Ex Parte Application for a Temporary Resatraining Order and Order to Show Cause re Preliminary Injunction




