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TO PETITION FOR WRIT OF MANDATE, SUPERSEDEAS 
AND/OR OTHER APPROPRIATE RELIEF 

______________________________________________________________________________________ 
 

JACOB P. AUSTIN [SBN 290303] 
Law Office of Jacob Austin 

1455 Frazee Road, #500, San Diego, CA  92108 
Telephone: (619) 357-6850; Facsimile: (888) 357-8501; JPA@JacobAustinEsq.com 

Attorney for Defendant/Petitioner/Appellant DARRYL COTTON 

DARRYL COTTON, 
  Defendant/Petitioner/Appellant, 
     v. 
THE SUPERIOR COURT OF CALIFORNIA, 
COUNTY OF SAN DIEGO, 
  Respondent. 
 

LARRY GERACI, an individual; REBECCA 
BERRY, an individual; MICHAEL R. 
WEINSTEIN, an individual;  SCOTT 
TOOTHACRE, an individual; FERRIS & 
BRITTON APC, a California corporation; 
GINA M. AUSTIN an individual; AUSTIN LEGAL 
GROUP APC, a California corporation; JIM 
BARTELL, an individual; BARTELL & 
ASSOCIATES, INC., a California corporation; 
ABHAY SCHWEITZER, an individual and dba 
TECHNE; AARON MAGAGNA, an individual; 
THE CITY OF SAN DIEGO, a public entity; 
M. TRAVIS PHELPS, MICHELLE 
SOKOLOWSKI, FIROUZEH TIRANDAZI, 
CHERLYN CAC, as individuals and as employees 
of THE CITY OF SAN DIEGO, 
 

  Real Parties in Interest. 
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2 07/13/18 Minute Order Denying Motion for Judgment on 
the Pleadings 
[ROA 256] 

003 – 004 

3 03/14/18 Notice of Entry of Judgment or Order denying 
Motion to Expunge Lis Pendens; Proof of Service 
by Mail 
[ROA 74] 

005 – 009 

4 07/13/18 Certified Copy of Reporter's Transcript of 
Hearing July 13, 2018 

010 – 015 

5 07/26/18 Amended Notice of Appeal of June 14, 2018 
Order Denying Motion for Appointment of 
Receiver 
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016 – 017 

6 12/11/17 Declaration of Darryl Cotton's Ex Parte 
Application for an Order Granting Motion for 
Reconsideration re Application for Temporary 
Restraining Order and Order to Show Cause 
Regarding Preliminary Injunction; 
Memorandum of Points and Authorities in 
Support of Darryl Cotton's Ex Parte Application 
for an Order Granting Motion for Reconsideration 
re Application for Temporary Restraining Order 
and Order to Show Cause Regarding Preliminary 
Injunction; 
Request for Judicial Notice in Support of Darryl 
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7 08/01/18 Darryl Cotton's Ex Parte Application for an Order 
(1) Continuing Trial Scheduled for August 17, 
2018, and (2) a Stay of This Proceeding 
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Memorandum of Points and Authorities 
[ROA 264]; 
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SUPERIOR COURT OF CALIFORNIA,

MINUTE ORDER  

TIME: 08:30:00 AM 
JUDICIAL OFFICER PRESIDING: Joel R. Wohlfeil

COUNTY OF SAN DIEGO
 CENTRAL 

 DATE: 06/14/2018  DEPT:  C-73

CLERK:  Andrea Taylor
REPORTER/ERM: David Rhoads CSR# 13508
BAILIFF/COURT ATTENDANT:  R. Camberos

CASE INIT.DATE: 03/21/2017CASE NO: 37-2017-00010073-CU-BC-CTL
CASE TITLE: Larry Geraci vs Darryl Cotton [Imaged]
CASE CATEGORY: Civil - Unlimited CASE TYPE: Breach of Contract/Warranty

EVENT TYPE: Ex Parte

STOLO
APPEARANCES STOLO
Michael R Weinstein, counsel, present for Respondent on Appeal,Cross - Defendant,Cross -
Complainant,Plaintiff(s).
Andrew Flores, specially appearing for counsel Jacob Austin, present for Defendant,Cross -
Complainant,Appellant(s). Stolo
Ex-parte application for appointment of Receiver and for other relief requested by Defendant.

The ex-parte request is denied without prejudice.

Counsel to call calendaring clerk to schedule noticed motion.

STOLO

MINUTE ORDER  DATE: 06/14/2018   Page 1 
DEPT:  C-73 Calendar No. 2

MINUTE ORDER  DATE: 06/14/2018   Page 1 
DEPT:  C-73 Calendar No. 2
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SUPERIOR COURT OF CALIFORNIA,

MINUTE ORDER  

TIME: 09:00:00 AM 
JUDICIAL OFFICER PRESIDING: Joel R. Wohlfeil

COUNTY OF SAN DIEGO
 CENTRAL 

 DATE: 07/13/2018  DEPT:  C-73

CLERK:  Patricia Ashworth
REPORTER/ERM: Darla Kmety CSR# 12956
BAILIFF/COURT ATTENDANT:  R. Camberos

CASE INIT.DATE: 03/21/2017CASE NO: 37-2017-00010073-CU-BC-CTL
CASE TITLE: Larry Geraci vs Darryl Cotton [Imaged]
CASE CATEGORY: Civil - Unlimited CASE TYPE: Breach of Contract/Warranty

EVENT TYPE: Motion Hearing (Civil)
MOVING PARTY: Darryl Cotton
CAUSAL DOCUMENT/DATE FILED: Motion for Judgment on the Pleadings, 06/20/2018

STOLO
APPEARANCES STOLO
Michael R. Weinstein, specially appearing for counsel Michael R Weinstein, present for Respondent on
Appeal,Cross - Defendant,Cross - Complainant,Plaintiff(s).
Michael R. Weinstein, specially appearing for counsel Scott H Toothacre, present for Respondent on
Appeal,Cross - Defendant,Cross - Complainant,Plaintiff(s).
Jacob Austin, counsel, present for Defendant,Cross - Complainant,Appellant(s).

Stolo
The Court hears oral argument and confirms the tentative ruling as follows:The Motion (ROA # 247) of
Defendant / Cross-Complainant DARRYL COTTON ("Defendant") for entry of a judgment in this case on
the Complaint of Plaintiff LARRY GERACI ("Plaintiff"), is DENIED.

Defendant's Request (ROA # 246) for judicial notice is GRANTED IN PART and DENIED IN PART. The
Court takes judicial notice of Exh's "1 - limited to the date on which Plaintiff's Complaint was filed, 3 and
4," and the Court declines to take judicial notice of the balance of the Request.    

Even assuming judicial notice of the facts stated within Plaintiff's previous declaration (ROA # 180) is
permissible (see, e.g., Arce v. Kaiser Foundation Health Plan, Inc. (2010) 181 Cal. App. 4th 471, 485),
these facts do not necessarily negate all four of the causes of action set forth within the Complain.
Resolution of this matter is dependent on extrinsic facts that cannot be determined via this Motion.

Clerk's note:  Counsel for Plaintiff to serve notice.

STOLO

 Judge Joel R. Wohlfeil 

MINUTE ORDER  DATE: 07/13/2018   Page 1 
DEPT:  C-73 Calendar No. 6

MINUTE ORDER  DATE: 07/13/2018   Page 1 
DEPT:  C-73 Calendar No. 6
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. , 
I - , - CIV-130 

A TT OR NEY OR PARTY WITtlOUl A TTORN(Y (Ntme Slato Bar number tJ1d IIOC/16ss} 
FOR qq(I_At ~E ONLY 

Michael R. Wci11!)tcin ( I 06464) /Scott II. Toothacre ( 146530) 
7-crris & Britton. APC ' .. '' ! 

,-. .... 2l 
501 West Broadway. Suite 1450 L • 

San Diugo, Cali forn ia 92 10 I .. 
I 

rt fPHO"-E NO ( 6 19) 233-3 13 I FAX hO r0~{6J 9) 232-9316 '' 
E MA.L AOORcss ,a-,, m wein::. lci n(@,ferrisbritton.com 

~, 
ATTORNEY FOR/Name) Larry Geraci and Rebecca Berry 

SUPERIOR COURT OF CALIFORNIA, COUNTY OF San Diego f I t. I! D 
STRE:ET l,()()qfSS 330 W. Broadway ~ of Ill. Superi(w Coc,,t 

MAIU"IG AOD!l£SS 330 W. Broadway 
CITY ANO Z!P COOC San Diego, Califo rnia 92 101 MAR 14 2018 

B'lA'-CH NAIIIE llal I of Justice 

PLAINT1FF/PET1T10NER Darryl Corton 

DEFENDANT/RESPONDENT City or San Diego 

NOTICE OF ENTRY OF JUDGMENT CASENUVBER 

OR ORDER 37-20 17-37675-CU-WM-CTL 

(Check one): m UNLIMITED CASE D LIMITED CASE 
(Amount demanded (Amount demanded was 

exceeded $25,000) $25,000 or less) 

TO ALL PARTIES : 

1 A Judgment, decree, or order was entered in this action on (date) March 7, 20 18 

2. A copy of the Judgment, decree or order 1s atta:hed to this notice 

Date· March 13, 2018 h · / J 
MichaelR.Weinstein • f,tf~ I\ · L{/~ 
T'f~ OR,..,,,.. "•"'E OF 0 ATlOR•-tY • PARTV VA.HOUT . HOR"-EYJ -~~-.r r-----,Si-G_'IIA_T_U_RE-) - --------

,.....,.~·-"' O:,l,otv,IUH 
J.,J,o.t Ca,,c,i ol Ca • .,.,, .. 

CIV 130 flMW Jw,ua,y 1 2010J 

Page 1 or 2 

NOTICE OF ENTRY OF JUDGMENT OR ORDER 
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2 

3 

4 

5 

6 

7 

8 

9 

MAR -7 2018 

By: J. CERDA 

SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SAN DIEGO, CENTRAL DIVISION 

10 DARRYL COTTON, an individual, Case No. 37-2017-00037675-CU-WM-CTL 

11 

12 

13 

14 

15 

16 

17 

18 

19 

Petitioner/Plaintiff, 

v. 

CITY OF SAN DIEGO, a public entity; and 
DOES 1 through 25, 

Respondents/Defendants. 

REBECCA BERRY, an individual; LARRY 
GERACE, an individual, and ROES I through 
25, 

Real Parties in Interest. 

Judge: 
Dept.: 

Hon. Joel R. Wohlfeil 
C-73 

[PRei!OBlml JUDGMENT AFTER 
ORDER DENYING MOTJON FOR 
ISSUANCE OF PEREMPTORY WRIT OF 
MANDATE 

[IMAGED FILE) 

DATE: 
TIME: 
DEPT: 

Petition filed: 

January 25, 2018 
8:30 a.m. 
C-73 

October 6, 2017 

20 On October 6, 2017, Plaintiff/Petitioner initiated this action by filing his Verified Petition for 

21 Alternative Writ of Mandate (Code Civ. Proc. § 1085). 

22 On November 30, 2017, Real Party in Interest, Larry Geraci, answered the petition by the filing 

23 of Real Party in Interest Larry Geraci's Verified Answer to Petition for Writ of Mandate. 

24 On November 30, 2017, Real Party in Interest, Rebecca Beny, answered the petition by the 

25 filing of Real Party in Interest Rebecca Berry's Verified Answer to Petition for Writ of Mandate. 

26 On or about December 28, 2017, Respondent/Defendant, City of' San Diego, aru;wered the 

27 petition by the filing of Rt:spondcnt/Dcfcndant City of San Diego's Answer to Petitioner's Verified 

28 Petition for Alternative Writ of Mandate. 

1 
[PROPOSED) JUDGMENT 
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, 

t On January 25, 2018, the noticed motion by Peti1ioner/Plwntiff, Darryl Cotton, for issuance of a 

2 peremptory writ of mandate crune on for hearing. Petitioner/Plaintiff, Darryl Cotton, was represented 

3 by Darryl Cotton, pro se. Respondent/Defendant, City of San Diego, was represented by M. Travis 

4 Phelps, Chief Deputy City Attorney with the Office of the City Attorney. Real Parties in Interest, Larry 

5 Geraci and Rebecca Berry, were represented by attorney Michael R. Weinstein of the law firm Ferris & 

6 Britton, APC. After review of the written pleadings submitted by the parties and hearing oral 

7 argument, the Court issued its order DENYING Petitioner/Plaintiff's motion fur issuance of a 

8 peremptory writ of mandate. 

9 Based on the order denying Petitioner/Plaintitrs motion for issuance of a peremptory writ of 

10 mandate, IT IS HEREBY ORDERED, ADJUDGED AND DECREED that: 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 Dated: 

21 

22 

23 

24 

25 

26 

27 

28 

(1) Judgment be entered in favor of Respondent/Defendant, City of San Diego, and Real 

Parties in Interest, Larry Geraci and Rebecca Berry, and against Petitioner/Plaintiff, Darryl 

Cotton; and 

(2) Respondent/Defendant, City of San Diego, and Real Parties in Interest, Larry Gerc1ci and 

Rebecca Berry, have and recover from Petitioner/Plaintiff costs of suit in the sums of 

$ f~D (City of San Diego), $ 1)2,D (Larry Geraci), and $ 'f P..>O 

(Rebecca Berry), respectively, with interest thereon at the rate of ten percent (10%) per 

annwn from the date of entry of d 

__...l;~~ 2----~· 2018 

2 
I PROPOSEDJ JUDGMENT 
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CIV-130 

PlA NT FFiPETIT 101\:FR o,wyl Couo,, 

I.H fcNDAN f1RESPON0ENT C11y of San n,eoo 

PROOF OF SERVICE BY FIRST-CLASS MAIL 

NOTICE OF ENTRY OF JUDGMENT OR ORDER 

37-2017-00037675 CU-W~l-CTL 

(NOTE: You cannot serve the Notice of Entry of Judgment or Order If you are a party in the action. The person who served 

the notice must complete this proof of service.) 

I am at leas1 18 years 0 1d and not a party to this action. I am a res1den1 of or employed In the county where the mailing tooK 

place, and my residence or business address Is (spocdy) 

501 W. Broadway, Suite 1450 
San Diego. CA 92101 

2 I se-ved a copy of the Nouce of Emry of Judgmer I 01 Order by enc1os1ng ii in a sealed envelope with postage 

fully prepaid and (check 0110) 

a C deposited the sealed envelope with the United States Postal Service 

b I 77 placec 1he sealed enve:ope for collect10n and processing for mailing, follow,ng this business's usual pracltces 

w1Ih whIcn I al"l readily familiar On the same day correspondence 1s placed ror collecllon and mailing 11 s 

deposited In the ordinary course of business with the United States Postal Service 

3 The No11ce of Entry of Judgment or Order was mailed, 

a on (data) March 13 2018 

b from cc,ty and stale) S;in Diego. Cahforri,a 

4 The envelope was addressed and ma1,ed as follows 

a Name of person served 
Darryl Cottor 

Street add1ess b1 to r,!durnl Boulovo,d 

C,ty s,in n,;.,_" 

State and zI0 code C/1. !:12114 

b Name of person served 
'.' Tra·. s Phelps Esq 

Street address ·200 Th,rd Avenue. Suite 1 IOC 

C Ity San D aQ<J 

Stale ano z.p code CA, 92101 

c Name of person served 
Gma Auslm Esq 

Street address 3990 010 Town Av.i . Su1IP. A 112 

City S,11 Deso 

State and zip code Cl\ 92110 

d Name of oerson se-ved. 

Street address 

City 

S:a:e and zI0 code 

= Names ano ajdresses or ado1t,onal persons served aIe attached (You may use t0rm POS 030/PJ) 

~ Number of pages attached (_) _ _ 

I acciare under pe.,alty of p,:,r1ury under the laws of the Slate ol Cahforn,a tnat the foregoing Is t•ue and correct 

nate t\ lnrch I~- :!OIX 

\1111a K. I i1a1w • 

NOTICE OF ENTRY OF JUDGMENT OR ORDER 

P•!Jt! 2 of 2 
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Certified Copy 

In The Superior Court Of The State Of California 

In And For The County Of San Diego 

Department 73 Hon; 5. JOEL WOHLFEIL, Judge 

LARRY GERACI, ) 

) 

Plaintiff, 

vs. 

DARRYL COTTON 

Defendants. 

) 

) 

) Case No. 
) 

) 

) 

) _________________ ) 
Reporter's Transcript 

JULY 13, 2018 

Appearances: 

For the Plaintiff: Michael Weinstein, Esq. 
Ferris & Britton 
501 W. Broadway, #1450 
San Diego, California 92101 

For the Defendant: Jacob Austin, Esq. 
1455 Frazee Road, #500 

--

San Diego, California 92108 

Darla Kmety, RPR, CSR 12956 

Official Court Reporter 
San Diego Superior Court 

San Diego, California 92101 

- ' terson Reporting 
Nationwide Litigation 

Corporate Headquarters 
530 B Street 
Suite 350 
San Diego, CA 92101 

800 649 6353 toll free 
619 260 1069 tel 
619 688 1733 fax 
petersonreporting.com 

Reporting 

Videography 

Video Conferencing 

Video/Text Streaming 

Trial Presentation 

Global Reach 

Complex Cases 

Accurate, Fast 
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1 

2 

3 

JULY 13, 2018; San Diego, California; 9:15 A.M. 

-- OOo 

THE COURT: Item 7. Geraci versus Cotton. 

4 Ending 10073. 

5 MR. WEINSTEIN: Good morning, your Honor. 

6 Michael Weinstein for plaintiff, Larry Geraci. We're 

7 submitting. Just time to reply. 

8 MR. AUSTIN: Good morning, your Honor. Jacob 

9 Austin on behalf of Mr. Cotton. 

10 THE COURT: Good morning to each of you two. 

11 Interesting motion, particularly combined with your 

12 request for judicial notice. Is there anything else that 

13 you'd like to add? 

14 MR. AUSTIN: Well, I would like an explanation. 

15 So Mr. Geraci, the plaintiff in this case, he submitted 

16 the declaration admitting essentially that 

17 THE COURT: It's the "essentially" part that I 

18 don't agree with. You make those same comments in your 

19 paper. There's four separate causes of action. 

20 MR. AUSTIN: Right. 

21 THE COURT: The court wasn't persuaded that even 

22 if I were to grant the request to take judicial notice of 

23 a declaration granted of a party opponent, it's still not 

24 dispositive of the entire complaint. And that's what your 

25 motion is directed to, isn't it 

26 

27 

28 

MR. AUSTIN: Well 

THE COURT: -- in it's entirety? 

MR. AUSTIN: Because all four causes of action 

Peterson Reporting Video & Litigation Services 

1 
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1 are premised on a breach of contract, so if there's not an 

2 integrated contract, according to plaintiff himself, I 

3 feel that all four causes of actions fail. 

4 THE COURT: Not so sure if I agree with that 

5 entire analysis. 

6 Anything else, counsel? 

7 MR.. AUSTIN: Well, I was just wondering if you 

8 could explain to me, if you believe as a matter of law, 

9 the three-sentence contracts.that plaintiff claims is an 

10 integrated contract. If you believe that to actually be a 

11 fully integrated contract. 

12 THE COURT: You know, we've been down this road 

13 so many times, counsel. I've explained and reexplained 

14 the court's interpretation of your position. I don't know 

15 what more to say. 

16 Is there anything else, counsel? 

17 CO COUNSEL: Your Honor, if I may, I'm co 

18 counsel on behalf of Mr. Cotton. 

19 Your Honor, the only thing we really want 

20 clarification is the matter whether or not the court deems 

21 the contract an integrated contract or not. 

22 THE COURT: Again, we've addressed that in 

23 multiple motions. I'm not going to go back over it again 

24 at this point in time. 

25 Anything else, counsel? 

26 CO COUNSEL: That's it. 

27 THE COURT: All right. So the court confirms 

28 the court's tentative ruling. Makes it an order of the 

2 

Peterson Reporting Video & Litigation Services 
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1 court and directs that plaintiff's counsel serve notice. 

2 Thank you very much. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

[End of proceeding.] 

3 

Peterson Reporting Video & Litigation Services 
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1 STATE OF CALIFORNIA 

2 COUNTY OF SAN DIEGO 

3 

4 

5 I, Darla Kmety, Court-Approved Official Pro Tern 

6 Reporter for the Superior Court of the State of 

7 California, in and for the County of San Diego, do hereby 

8 certify: 

9 

10 That as such reporter, I reported in machine 

11 shorthand the proceedings held in the foregoing case; 

12 

13 That my notes were transcribed into typewriting 

14 under my direction and the proceedings held on 

15 July 13, 2018, contained within pages 1 through 4, are a 

16 true and correct transcription. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

This Day 2nd of August 2018 

. ·-~~ KAt!lk-
{/ 

Darla Kmety, CSR 12956 

Peterson Reporting Video & Litigation Services 

4 
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AMENDED

017

APP-002 
ATTORNEY OR PARTY IMTHOU1 Ar10RNEY: STATE BAR NO.. 290303 &na rru ,or, ,cc nul v 

NAME: JACOB P. AUSTIN ELECTRONICALLY FILED 
FIRM NAME. Law Office of Jacob Austin Superior Court of California , 

STREET ADDRESS, 1455 Frazee Road, #500 County of San Diego 

CITY· San Diego STA1E. CA ZIPCOOE 92108 07126/2018 at 03 :07 :00 PM 
TB.EPHONE NO,; (619) 357-6850 f"AX NO.: (888) 357-8501 Clerk of the Superior Court 
E--MNL ADDRESS. JPA@JacobPAustinEsq.com By Leticia Romo, Deputy Clerk 
ATTORNEY FOR (name)· Attorney for DelendanVAppellant 

SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DIEGO 
STREET ADDRESS· 330 West Broadway 
MAILING ADDRESS: 330 West Brodway 

CITY AND ZIP (X)DE: San Diego, CA 92101-2994 
BRANCH NAME Central Division - Civil 

PLAINTIFF/PETITIONER: DARRYL COTTON 

DEFENDANT/RESPONDENT: LARRY GERACI and REBECCA BERRY, individuals, et al. 

II) NOTICE OF APPEAL D CROSS-APPEAL CASE NUMBER; 

(UNLIMITED CIVIL CASE) 37-2017 -00010073-CU-BC,-CTL 

Notice: Please read Information on Appeal Procedures for Unlimited Civil Cases (Judicial Council form 
APP-001) before completing this form . This form must be filed in the superior court, not in the Court of Appeal. 
A copy of this form must also be served on the other party or parties to this appeal. You may use an 
applicable Judicial Council form (such as APP-009 or APP-009E) for the proof of service. When this do(:ument 
has been completed and a copy served, the original may then be filed with the court with proof of service. 

1. NOTICE IS HEREBY GIVEN that (name): Defendant/Cross-ComplaJnant DARRYL COTTON 

appeals from the following Judgment or order in this case, which was entered on (date): June 14, 2018 

D Judgment after jury trial 

D Judgment after court trial 

D Defaultjudgment 

D Judgment after an order granting a summary judgment motion 

D Judgment of dismissal under Code ofClvll Procedure, §§ 581d, 583.250, 583.360, or 583.430 

D Judgment of dismissal after an order sustaining a demurrer 

D An order after judgment under Code of Civil Procedure, § 904.1 (a)(2) 

D An order or judgment under Code of Civil Procedure, § 904.1 (a)(3)-(13) 

II] Other (describe and specify code section that authorizes this appealj: 
Appeal from Order denying Ex Pa rte Application for Appointment of Receiver and Other Relief - CCP §904.1 (6) 

2. For cross-appeals only: 

a. Date notice of appeal was filed in original appeal: 

b . Date superior court clerk mailed notice of original appeal: 

c. Court of Appeal case number (if known): 

Dale: July 26, 2018 

JACOB P. AUSTIN • (TYPE OR PRINT NAME) 

Fomt IIP))rovod lot OpbonolU•• 
JudlCial Council of Callfomla 
A.PP-002 jRev, January 1. 2017) 

NOTICE OF APPEAL/CROSS-APPEAL (UNLIMITED CIVIL CASE) 
(Appellate) 

Pago 1 011 

Cal. Rules of C:owt rule 6,100 
WWW,COOITS.C8,QOV 
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019

) 
I 

l 

., . 

I DarrYl Cotton (in pro per) 
6176 Federal Avenue F I . L E D 

2 San Die_go, CA 92114 
619-266~4004 (phone) 

3 619-229-9387 (fax) 

Cterk ,;>f the Superior Court 

Litt,; 1 l 2017 

4 DEFENDANT AND CROSS-COMPLAINANT 

5 

By: A. SEAMONS, Deputy 

6 

7 

8 

9 

IO 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

. SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SAN DIEGO-CENTRAL DIVISION 

LARRY GERACI, an individual, 

Plaintiff, 

v. 

DARRYL COTTON, an individual, and 
DOES I-I 0, inclusive, 

Defendants. 

{? 

) Case No. 37-201-3-00010073-CU-BC-CTL 
) ff 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

DEFENDANT DARRYL COTTON'S EX 
PARTE APPLICATION FOR AN ORDER 
GRANTING MOTION FOR 
RECONSIDERATION RE 
APPUCATION FOR TEMPORARY 
RESTRAINING ORDER AND ORDER 
TO SHOW CAUSE REGARDING 
PRELIMINARY INJUNCTION 

) bate: · 
) Dept: 
) Judge: 
) Dept: 

December 12, 20 l 7 
8:30 a.m. 

) 

Hon. Joel R. Wohlfeil 
C-73 

I+--------------) 

22 TO ALL PARTIES AND THEJR AITORNEYS OF RECORD: 

23 PLEASE TAKE NOTICE that on Tuesday, December 12, 2017, at 8:30 a.m, in 

24 Department C-73 of the Superior Court of California, San Diego County, located in the Hall of 

25 Justice Courthouse, 330 W. Broadway, San Diego, CA 92101, or as soon thereafter as the matter 

26 may be heard, Defendant and Cross-Complainant Darryl Cotton Will, and hereby does, apply ex 

27 parte, pursuant to California Code of Civil Procedure Section 1008 and California Rules' of Court 

28 3.1200 to 3.1206, for an order granting Defendant's Motion for Reconsideration re Application 
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for Temporary. Restraining Order and Order to Show Cause .Regarding Preliminary Injunction 

(''TRO"). On December 7, 2017, this Court denied Defendant's TRO and this ex parte 

application seeks a Court Order granting Defendant's Motion for Reconsideration on the TRO. 

Pursuant to CCP 1008(a), wh,en an application for an order has been made to a judge, or 

to a court, and refused in whole or in part, or granted, or granted conditionally, or on terms, any 

party affected by the order may, within IO days after $ervice upon the party of written-notice of 

entry of the order and based upon new or ~ifferentfacts, circumstances, or law, make application 

to the same judge or court that made the order, to reconsider tho matter and modifyt amend, or 

revoke the prior order. Accordingly, Defendant's Motion. for Reconsideration is timely. 

Defendant is now representing himself. Concurrently with this ex pa1te, Defendant is 

filing a Substitution of Attorney. This ex. parte application is based on this application, the 

12 
memorandum of points arid authorities, i,md the decliiration of Norah Rafiei. 

13 

14 Dated: December 11, 2017 

15 

16 
By·~ . .COTTON 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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Darryl Cotton (in pro per) 
6176 Federal Avenue 

2 San Die_go, CA 92114 
619-266:.4004 illhone) 

3 619-229-9387 (fax) 
F I L E D 

CI erk of the S uparlor Court 

4 DEFENDANT AND CROSS-COMPLAINANT 

5 

Ur.I,; 1 1 20\7 

By: A. S1:AMONS, Deputy 

6 
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SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SAN DIEGO- CENTRAL DIVISION 

l'l 

LARRY GERACI, an individual, ) Case No. 37-20-H-000I 0073-CU-BC-CTL 
) 

frl 

Plaintiff, ) 
) MEMORANDUM OF POINTS AND 

v. ) AUTHORITIES IN SUPPORT OF 

DARRYL COTTON, an individual, and 
) DEFENDANT DARRYL COTTON'S EX 

) PARTE APPLICATION FOR AN ORDER 
DOES 1-10, inclusive, ) GRANTING MOTION FOR 

Defendants. ) RECONSIDERATION RE 
APPLICATION FOR TEMPORARY 

) RESTRAINING ORDER AND ORDER 
) TO SHOW CAUSE REGARDING 
) PRELIMINARY INJUNCTION 
) 
) 
) Date: December 12, 201 7 
) Time: 8:30 a.m. 
) Judge: Hon. Joel R. Wohlfeil 
) Dept.: C-73 

I, Darryl Cotton, Defendant and Cross-Complainant in this matter, respectfully request 

the Court reconsider its Order denying my Ex Parle Application for a Temporary Restraining 

Order and Order to Show Cause Regarding Preliminary Injunction ("TRO Motion"). 

On December 7, 2017, the Court heard and denied the relief Defendant requested in the 

26 TRO Motion. Defendant now beseeches the Court to reconsider the TRO Motion an the basis 

27 that Defendant's now former counsel was not prepared for the hearing and failed ta raise in oral 

28 
-1-
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argument four of the five points in the moving papers that are material, critical and dispositive on 

the issues that the Court ruled on. Counsel explidtly admitted to Defendant that_ at the hearing be 

failed to raise with the Court the most critical and materials points of fact and law necessary for 

the Court to make reasonable and just findings. Defendant terminated his counsel's 

representation because of his unprofessional conduct - failing to prepare for a critical hearing.' 

I run now compelled to come before the Court ex parte and pro se because the Court bas 

not been made aware of two absolutely critical deadlines, one of which is taking place this week, 

that, without immediate judicial injunctive relief. will undisputedly cause me unlawful and 

unconscionable irreparable bann that monetary damages will not be able to address at some 

future point in time. 

I implore the Court to grant this Motion for Reconsideration on an ex parte basis based 

on ineffective assistance of counsel and, due to said ineffective assistance ofcounsel, incorrect 

findings of fact and law, as well as new facts and circumstances because they were not presented 

to the Court at oral argument and any and all other applicable legal grounds. ''It is also well 

established that courts have fundamental inherent equity, supervisory, and administrative 

powers, as well as inherent power to control litigation before them.'' (Cottle v. Superior 

Court (1992) 3 Cal.App.4th 1367, 1377 (5 Cal.Rptr.2d 882].)2 '' 'Courts are not powerless to 

fonnuiate rules of procedure ,vlrere iustlce demands it.' " (emphasis added) (Adamson v. 

Superior Court (l 980) 113 Cal.App.3 d 505, 509 [ 169 Cal.Rptr. 866], citing Addison v. State of 

California (1978) 21 Cal.3d 313, 318-319 (146 Cal.Rptr. 224,578 P.2d 941].)3 

Alternatively, if the Court decides to deny my motion for reconsideration and not 

substantively address the issues of fact and law raised, I BEG the Court at the hearing to please 

articulate to me (i) which fact in the record and (U> on what legal autlloritv it was persuaded 

1 See Exhibit A ("David ... you were not familiar with the points in the P&A for the TRO Motion [and) you did not 

raise them before the Court when they were directly on point and necessani to be raised as a response to Weinstein's 

arguments. Further[ ... ] 1hc attorney for the City explicitly told you right after you walked out of the hearing that we 

should have won based on the moving papers! Our relationship is terminated, but I need it to be clear that it is based 

on your performance today at the hearing ... ") 
1 Rutherford v. Owens~lllinois, Inc,, 16 Cal. 4th 953,967,941 P.2d 1203 (1997), as modified on denial ofreh'g (Oct, 

22, 1997) 
3 Id. -2-
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that I am 110( going to prevail on the merits o[my cause of action for breach of contract. 

Defendant is facing extreme personal, professional, mental and financial anguish on a 

daily basis under the belief that -solely because of my former counsel's failure to prepare for the 

hearing- a gross miscarriage of justice occurred at the hearing when the Court denied my TRO 

Motion. 

. FACTUALBACKGROUND 

On November 2, 2016, Plaintiff Larry Geraci ("Plaintiff' or "Geraci") and I came to an 

agreement for the sale of my property at 6176 Federal Blvd. (the "Property"), The sale of the 

Property was contingent upon the successful issuance of a conditional use permit (''CUP") at the 

Property for a medical cannabis dispensary. See Declaration of Darryl Cotton filed in support of 

the TRO Motion, a true and correct copy of which is filed with the Request for Judicial Notice 

("Cotton Deel."), 1 l 0. The three most material terms of the agreement agreed upon by Geraci 

and me were: (a) $50,000 non-refundable deposit in the event the CUP application was denied 

and; if the CUP was approved, (b) an $800,000 purchase price and (c) a 10% equity stake in the 

CUP business with a guaranteed minimum monthly equity distribution of $10,000. See id. 

On that day, Geraci and I executed an agreement at his request that was a receipt of the 

$10,000 I received that day towards the $50,000 non-refundable deposit (the nNovember 

Receipt"), See Exhibit B; Cotton Deel., 111. Later that same day, Geraci emailed me a scanned 

copy of the executed November Receipt. See id. 

Approximately 2 hours later, at 6:55 PM, I replied to that email to Geraci as follows: 

Thank you for meeting today. Since we executed the Purchase Agreement in 

your office for the sale price of the property I just noticed the IO% equity 

position in the dispensary was not language added into that document. I just 

want to make sure we're not missing that language in any final agreement as it 

is a factored element in my decision to sell the property. I'll be fine if you 

would simply acknowledge that here in a reply. (emphasis added.) See Exhibit 

B; Cotton Deel.,.~ 12. · 

Approximately two hours later, Geraci acknowledged the November Receipt was not the 

27 ''final agreement" for the purchase o[mv property, stating "No no problem at all". See Exhibit 

28 B; Cotton Decl. 1 ,r 12. 
-3-
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On March 7, 201 7, Geraci emailed me a draft agreement and in the cover email, he stated 

the foIIowing: "Talking to Matt, the JOk a month might be difficult to hit until the sixth month .... 

can we do 5k, and on the seventh month start the 1 OK?" See Exhibit I to RJN; Cotton Deel., ,r 

13. Attached to the same email was a draft Side Agreement that contained a provision providing 

for my 10% equity _stake, specifically, it stated: "Buyer hereby agrees to pay to Seller l 0% of the 

net revenues of Buyer's Business after all expenses and liabilities have been paid, n See Exhibit! 

to RJN; Cotton Deel., ,r 13. 

On March 21, 2017, after liaving spe11t montlts pleading witlt Geraci that he forward 

full, final binding legal agreements that contained ALL of the terms we had agreed upon at our 

November 2nd, 2016 meeting, and not received them, I tenninated my agreement with him. See 

Cotton Deel., ,r 16. 

On March 21, 2017, AFTER terminating my agreement with Geraci and having given 

him multiple opportunities to honor our agreement, I entered into a new purchase agreement with 

a new buyer. See Cotton Deel., ,r 17. 

On March 22, 2017, in an effort to prevent the sale of the Property to the new buyer, 

Geraci, through counsel, Mr, Weinstein, served me with this lawsuit alleging that the November 

Receipt wns full and final agreement for the Property between Geraci and I and that it contained 

all of the ''terms and conditions stated therein," See Cotton Deel., ,r 18, 

LEGAL STANDARD 

California Code of Civil Procedure § 527(b)-(c) empowers the Court to issue emergency 

injunctive relief. In deciding whether Cotton should be provided relief in form of a TRO, the 

Court considers two interrelated factors. "The first is the likelihood that the plaintiff will prevail 

on the merits at trial. The second is the interim harm that the plaintiff is likely to sustain if the 

[restraining order] were denied as compared to the harm that the defendant is likely to suffer if 

the [order] were issued." (Church a/Christ in Hol/ywoodv. Superior Court (2002) 99 

Cal.App.4th 1244, 1251 [citing 1T Corp v. County of Imperial (1983) 35 Cal.Jd 63, 69-70,)] 

Moreover, the Court examines these factors in a sliding-scale fashion so that "the greater the 

-4~ 
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[party's] showing on one, the less must be shown on the other to support [a restraining order]." 

(lbidatp. 1252 [quotingButtv. State oJCalifornia (1992) 4 Cal.4th 668, 678].) 

ARGUMENT 

A. Cotton Will Prevail In His Breach of Contract Cause of Action 

"[T]he elements of a cause of action for breach of contract are (l) the existence of the 

contract, (2) plaintiff's performance or excuse for nonperformance, (3) defendant1s breach, and 

( 4) the resulting damages to the plaintiff." (Oasis West Realty, LLC v. Goldman. 51 Cal. 4th 

811, 821 (2011)) 

a, Geraci Breached The Agreement Reached on November 2, 2016 

Neither party disputes an agreement was reached on November 2, 2016. However, as 

described above, Geraci's contention that the November Receipt is the full and final agreement 

between the parties for the purchase of the Property is completely contradicted by his own 

admission on the same day the November Receipt was executed. See Exhibit B . _ 

Furthennore, in addition to the two emails referenced above in which Geraci confirms 

Defelldant's 10% equity stake and his $10,000 minimum payment, there are dozens of emails 

and texts in the record that span over four (4) months that further prove that the November 

Receipt is not the final agreement. Notably, over the course of 4+ months, in which I repeatedly 

requested Geraci put in writing his promise to me to pay me the balance of the $50,000 non

refundable deposit, a 10% equity stake in the Medical Marijuana Consumer Cooperative 

("MMCC"), and at least $10,000 of monthly profits, Geraci, never once rejected my 

representations or otherwise claimed a misunderstanding of the terms. (Cotton Dec!..~ 14, 

Ex.7-9) Thus, Geraci's subsequent silence show that he admits the existence of those terms. 

(See, e.g., Keller v. Key System Transit Lines ( 1954) 129 Cal.App.2d 593, 596 [ "The basis of 

the rule on admissions made in response to accusations is the fact that human experlence has 

shown that generally it is natural to deny an accusation if a party considers himself innocent of 

negligence or wrongdoing,"]. 

Geraci does not have a single piece of evidence to support his contention that the 

~5-
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November Receipt is the final agreem~nt between us, much less any evidence that could 

contradict the overwhelming factual evidence in this case that makes it clear Geraci is trying to 

defraud me of my property. 

b. Geraci And Berry's Reliance On The Statute off'.rauds and the Parole 

Evidence Rule Is Misplaced 

It appears that Geraci's complaint and his entire defense to my cross-complaint is 

premised on the Statute of Frauds. As discussed above, Geraci's admission that the November 

Receipt is not the final agreement is damning and dispositive. His attempt to cling to a fiveM 

sentence one page document as the be-all end-all for our deal is not credible under any 

reasonable interpretation of the evidence. The fact is, the fiveMsentence one page document is, on 

its face, ambiguous and the terms we actually agreed upon are reflected in our emails and texts, 

which are reliable, credible, and controlling. Indeed, the Court previously ruled as such on 

November 6, 2017, when it ruled against Geraci's statute-of-frauds-and-parole-evidence-rule" 

based demurrer. Thus, with the Court's ruling, there is no legal basis at all on which Geraci can 

prevail in this action. 

Moreover, the statute of frauds does not apply and is not permitted to be used for an 

unconscionable fraud or to unjustly enrich a third party, which would be the result if the Court 

were now to cancel its previous determination that the Statute of Frauds is no bar to Cotton. The 

California Supreme Court is clear on this point - the doctrine of promissory estoppel has been 

"consistently applied by the courts of this state to prevent fraud that would result from refusal to 

enforce oral contracts in certain circumstances." (Monarco v. Lo Greco (1950) 35 Cal.2d 621, 

623.) Per the agreement reached by the parties in November, Geraci was to pay $800,000 and 

ensure I received at least $10,000 a month from operations of the MMCC which would last for 

an estimated 10-year period at minimum. This is an obligation of approximately $2,000,000. 

Thus, Geraci is estopped from asserting the statute in this case as it is both an unconscionable act 

and it would result in an unjust enrichment to Geraci of $1,200,000 - minimum. 

-6-

DEFENDANT'S EX PARTE APPLICATION FOR ORDER GRANTING MOTION FOR 
RECONSIDERATION 



508 of 1714

027

) 

l 

2 

3 

4 

5 

6 

7 

8 

9 

IO 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

B. Cotton Will Be Irreparably Harmed if the Court Does Not Grant the Injunction 

The single most critical, important and urgent matter in this entire case is taking place 

this week- the resolution of the only fssue that is preventing the issuance of the CUP. And, 

because of the Court's ruling on Geraci's demurrer, Geraci has every incentive to sabotage the 

CUP application and absolutely no reason to have it actually approved. This point cannot be 

overempllasizetl and is tlte basis of my urgency and tfte cause ofmy tlallv pltvsical, mental am/ 

emotional allgu/sl,. 

Ahbay Schweitzer is an architect, a building designer and the owner ofTechne, a local 

design firm that was engaged by Larry Geraci to acquire the CUP at the Property, Schweitzer is 

Geraci's exclusive agent. Per Schweitzer's declaration regarding the issuance of the CUP at the 

Property, he has: 
~'Been engaged in the application process for this CUP application fol' 

approximately twelve (12) months so far ... [and] [t]here is one major issue left to 

resolve regarding a street dedication. I expect this issue to be resolved within the 

next six (6) weeks."4 

Schweitzer executed his declaration on October 20, 2017. This week will be the sixth 

week. 

Further, per Mr. Schweitzer's declaration, the second most important and final item that 

will be required to issue the CUP is a public hearing which he estimates to take place in March. 

In other words, Geraci has the ability to sabotage the CUP application at two critical junctures 

and both of them talce place before this matter is even scheduled for trial. 

Let's be clear about what this means - based on the evidence and arguments above, there 

are no facts or theory oflaw that can lead any reasonable person to conclude that I will fail to 

prevail on my cause of action for breach of contract. Consequently, Geraci is liable to me for 

damages: 

''Plaintiff is entitled to compensation for all harm caused by the breach that in the 

ordinary course could be expected to result from it. This limits plaintiffs recovery to 

those damages that were within the contemplation of the parties when the contract was 

4 See attached Exhibit C ~ 8. 
-7-
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entered into or reasonably foreseeable by them at that time. [Civ.C. § 3 300; see Ash v, 

North American Title Co, (2014) 223 CA4th 1258, 1268, I 68 CR3d 499, 506]"5 

As noted above and the evidence makes clear, Geraci, among other things, recognizes 

that he owes $10,000 a month and in one communication even requested, recognizing his 

obligation, that I take less than the $10,000 a month he promised me for several months. At a 

minimum, putting aside consequential and special damages under my tort causes of action, 

Geraci owes me $10,000 a month for an estimated 10 years (the current length of time that a 

CUP can be valid for under existing regulations in San Diego) for a total of $1,200,000. 

9 

10 

11 

However, there is a condition precedent for the scope of Geraci' s liability - and that 

condition precedent is the successful issuance of the CUP. In other words, tllere is only 011e 

maior issue left to be resolved that will determine tlte damages tlzat Geraci is liable for, and 

12 that sole issue Is being resolved by Geraci's agent! 

13 I note that at oral arguments last week, Mr. Weinstein argued profusely and extensively 

14 about how Geraci is strongly motivated to have the CUP application approved. However, that is 

15 ONLY true when it is assumed that Geraci will prevail in this matter. As discussed above, Geraci 

16 has zero chance of prevailing on the merits of this case as a matter of fact and law, consequently, 

17 all of Mr. Weinstein's argwnents on this point are simply inapplicable, 

18 The value of the CUP is estimated to be at least $16,000,000. I have already been forced 

19 to sell a portion of my remaining interest in the Property to finance this litigation. If Geraci is 

20 allowed to remain in control of the CUP application and sabotage it, my remaining interests will 

21 be worthless as the legal fees, which are a lien on my Property, will have taken up the little 

22 equity I have left if the CUP is not approved. 

23 Additionally, absent intervention by the Court, I ask the Court to understand that I am 

24 also facing irreparable hann in the following ways: 

25 First, I cannot enter into long tenn contracts with the Hs pendens on title on my property 

26 - the commercial location from which I have operated my businesses for over twenty years I 

27 

28 5 Cal. Prac. Guide Civ. Pro. Trial Claims and Def. Ch. 9(1)-E 
-8-
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How can I in good faith enter into contracts with other parties and represent to them that I can 

uphold my end of the bargain when, because of GeracPs unfounded lawsuit, I am at risk of 

losing my property through potentially some miscarriage of justice ( even with the facts of my 

case). The California Court of Appeals has stated that the 41(l]osing a job, and the income it 

entails, amounts to irreparable injury for purposes of a preliminary injunction,,, Costa Mesa City 

Employees Ass'n v City of Costa Mesa (2012) 209 CA4th 298,308, 146 CR3d 677. 

Second, "Money damages may 1101 be an adequate remedy in a case involving real 

property, mtique personal property, goodwill of a business, or an individual's reputation.,, 

(emphasis added) (See, e.g., Fonteno v Wells Fargo Bank, N.A. (2014) 228 CA4th 1358, 1380, 

176 CRJd 676 (preliminary injunction regarding plaintiffs' wrongful trustee sale claim); Huong 

Que, Inc. v Luu (2007) 150 CA 4th 400, 58 CR3d 527 .6 The Property at issue here is real 

property and it is undeniably unique! If the CUP is issued, the value of the Property will be at 

least $16,000,000! Money damages at a later point in time cannot repair the irreparable harm that 

will occur without injunctive reliefif Geraci is allowed to sabotage the CUP. There is no reason 

to believe that Geraci can cover damages in excess of$16.000,000. even if monetary damages 

were capable of addressing the irreparable harm here. 

Third, "Money damages may not be an adequate remedy in a case involving reaJ 

property, unique personal property, goodwill of a business, or an individual's reputation/' 

(emphasis added) (See, e.g., Fonteno v Wells Fargo Bank, N.A. (2014) 228 CA4th 1358, 1380, 

176 CR3d 676 (preliminary injunction regarding plaintiffs' wrongful trustee sale claim); Huong 

Que, Inc. v Luu (2007) 150 CA4th 400, 58 CR3d 527 (judge properly enjoined defendants from 

doing business with individuals named in plaintiffs' customer list).) Inadequacy of Legal 

Remedies:, Cal. Judges Benchbook Civ. Proc. Before Trial§ 14.15 

The Property at issue here is W1deniably unique! If the CUP is issued, the value of the 

Property will be at least $16,000,0001 Money damages at a later point in time cannot repair the 

irreparable harm that will occur without injunctive relief. 

6 Inadequacy of Legal Remedies:, Cal. Judges Benchbo9k Civ. Proc. Before Trial § 14.15 
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For the reasons described above, Cotton will incur irreparable injury if the City does not 

intervene. 

C. The Balance of the Equities Weigh in Favor of Co.,tton 

"The likelihood of the plaintiffs ultimate success on the merits affects the showing 

necessary to a balancing-of-hardships analysis, The more likely it is that the plaintiff will 

ultimately prevail, the less severe must be the harm the plaintiff alleges will occur if the 

injunction is not issued. This is particularly true when the requested injunction maintains, rather 

than alters, the status quo.n Take Me Home Rescue v Luri (2012) 208 CA4th 1342, 1350, 146 

CR3d 461; Right Site Coalition v Los Angeles Unified Sch. Dist., supra, 160 CA4th at 345-346. 

The evidence and law above make clear that I will prevail in this action, at least as to my 

breach of contract claim. The showing of harm need not be high, but as discussed above, I am 

suffering a high degree of irreparable harm and will continue to do so without immediate judicial 

intervention. 

The balance of harms factor weighs solely in favor of the Court granting my reqqest. I am 

simply asking that my rights be protected until ultimate resolution of this matter. The risk that I 

am facing is imminent and is likely to place immediately if the Court does not grant the 

injunctive relief I seek - which is that Geraci simply not be allowed to sabotage the CUP 

application. If Geraci is a good-faith actor as he alleges to be and desires to have the CUP 

issued, then there is absolutely no harm to Geraci if the Court ensures that he cannot sabotage the 

CUP and the status quo is maintained pending resolution of this matter. 

CONCLUSION 

I implore the Court to approve my proposed order that includes a request the Court 

appoint a receiver to supervise the CUP application7 until final resolution of this case, Second, 

that Geraci be enjoined from withdrm-ving or sabotaging the CUP application in any way because 

7 "Court's inherent power to appoint a receiver: The court has power to appoint a receiver on 

its own motion, where necessary to accomplish some other judicial objective; e.g.~ to hold and 

manage trust assets when trustee declines to act. [McCarthy v. Poulsen (1985) 173 CA3d 1212, 

1219, 219 CR 375, 38or Receiverships, .Cal. Prac. Guide Civ. Prn. Before Trial Ch. 9(Il)-B. 
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by doing so, alth?ugh he will be mitigating his damages, he will be causing me -irreparable hann. 

Lastly, thnt Geraci contin~e to fund the CUP application as he pr9mised to do so - it was the 

1;,enefit I bargaip.~d for when we crone to a meeting ofthe minds and made our agreement I ask 

the Court to note that in his declaration submitted to this Court, he stated: 11As. the purchaser, I 

was willing to bear the substantial expense of applying for and obtaining CUP approval and 

understood that .if CUP a ppr ova 1 was not obtained the purchase would not be consummated and I 

would lose my investment." He ngreed to pay for the CUP and it is only just that he continue to 

do ~o pen(Jing final resolution of this matter and especially in light of the fact that because of his 

unfounded lis pend ens l am unable to operate my business in good faith with third-parties and I 

am now facing severe -financial hardship, 

12 Dated: December l l, 2017 

Br,~N 
13 
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12/1012017 Gmall - Withdrawal 

~ Gmail 

Withdrawal 

Darryl Cotton <indagrodarry!@gmail.com> Thu, Dec 7, 2017 at 12:32 PM 

To: "David S. Demian" <ddemlan@,ftblaw.com> 
Cc: 

David, 

I spoke with Joe and he infonned me that you were not familiar with the points In the P&A for the TRO motion and that 

you did not raise them before the Court when they were directly on point and necessary to be raised as a response to 

Weinstein's arguments. Further, that the attorney for the City explicitly told you right after you walked out of the hearing 

that we should have won based on the moving paper::.:! 

Our relationship Is terminated, but 1 need it to be clear that it Is based on your performance today at the hearing, Joe is 

already looking for new counsel to represent me and we will be submlttlng a motion for reconsideratfon with the Court, 

- Darryl 

On Thu, Dec 7, 2017 at 11 :33 AM, David S. Demian <ddemian@ftblaw.com> wrote: 

. Gentlemen: Per my dlscusslon with Joe post~hearing and my volce mail to Darryl it ls apparent our withdrawal from the 

case ls the next step, I will be sending the consent form and filing and preparing the file for your delivery, You should 

: immediately seek advice of new counsel. 
\ i 
) \ 

' [ Please call at any time with questions. 

David 

David S. Demian Partner 

Finch, Thornton & Baird, LLP Attorneys At Law 

! 4747 Executive Drive, Suite 700 San Diego, CA92121 

T 858.737,3100 D 858.737.3118 M 858.245,2451 F 858.737.3101 

i 
l ftblaw.com Bio Linkedln 

i 
! 
I 

i CONFIDENTIALITY NOTICE: This email contains legally privlle911d pnd conridentlol Information tnte11ded only ror !he lndividu~! or entlty named wl!hln !he message. II 

: the reader of !his me6!iage Is not lhe intended rvclplenl, or !he agent responsible to dali~erll to the Intended reclplan~ you ara hereby notified that any review, 

i dissemination or copying of this wmmunlc.aUon is prohibited, It this cammunlcatlon was received In errat, please n•tlfy us by reply email end delete the original 

I 
~ message. 

hllps; //mail,9oogle.comln1 al!/u/O/?ui"2&ik:aec63DB353f&jsver=gNJGSxrCYso.en.&vlew=pt&msgc 16032ae69fc17942&qcwilhdrawal&qs=true&smirch"q. •• 112 
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Gmnll' - Agteemont Pugc 1 of"l 

~.Gma:n 
~-------~---------------___.,..._;....--~-·~·~-~-.. -,.,, . .;~-..=-,......,.,. 

A:gr~emEint -----· .. ~~ 
Larrv, Gerac·1 <tarry@tfc1;Jd.ne.t> 
ro: lYsrryl C0Uij;li <i:lnrryl@lhda,gro.com> 

Wad, Nov 2, 2016 ot !;t13· PM 

-
7,_.. · i. - .'Q'\ID,, 
<ii'.il . , , , · · i\\~~:'l 
u;..i.:i. . .""'u:.;.:, 

~1:1nt Yr.on, my IPho.l'le 

Ci11 N.t:iv 2, 2016, at 5::1.1!) PM, Oarryl Ootton <da,rryJ@.lnda.,-gro-,<:i.om> w.rotP.; 

HI Larr:y, 

Thank you for rn5.e\fng tod:a:y, Since we ei,cecut'e9 the Purchase Agreement In your office for 
the Gale price of the pr.opatty· I Just notloed tire 10%· equity poslU'on In the dlspehsary was not 
h,ingoaga added Into that .doournent. I just want to make .sure tho\ we'ro n01 rnlsslng !hi;it 
lahQU8!11l In any tlnal· ag;-aement-61s It Is a factote".d element 10· my d.eolsian Jo sell th.a 
pr.ciperty, I'll be flne:lf you would ~Imply ac:knowledq1t that ~!'Ira In a· reply, 

Regards, 

Darryl O:,tto1.1, Pre~ldent 

darryl@lnda-g:<o,.com 
www.lncJa-gr:o,com 
Ph: '877:4.62,224-1 
Cell: .619JJl:l4.444'l 
Skype: dc,dolberchr 

·iH 76 .Fedel'al lllvd. 
San me.go, CA .. 92114 
U$A 

J'l.OT}.!;!Et 11Jc; \t,r~muUoQ cpntQ!ned Ill Uio ubo'vo 1iles~9c l!l. cqflfld'1i'l~~11rvorrno.t1Qi'I oolely ronh1n1sa of the 

1ntenoec1 r~crplent. n tM reaoer ·or u11s rnessllge Is Mt the 1ntandeC1 recipient, tM 1·e11der ls 1100 nec1 that any use, 
dlsseniloati(111, <l!slrlbutian Qr copying of .1111& ,otnr:nvlll~at\on i:, 6lnf;lly-:ptol1lb!ted, .If you ~WR rec111ved th!$ 

communication In error, pl!!ase ~otlfy IndiH:itb lllimedlatety by bilephono ;it 6Hl.2G0,'1004, 

https://mail:googl1.1,co1Mtrtail/u/0/'?\1i"'2&ik=5 05cbof73:f&viow=pt&msg""l 5828B4aea-d4t9... 4/.26/2_0 l 7 
.V ,,,-. , •• ,~-,.-,._.,,.•••I 

GER0204 
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1 FERRJS & BRITTON 
A Professional Corporation 

2 Michael R. Weinstein (SBN 106464) 

3 Scott I-I. Toothacre (SBN 146530) 
501 West Broadway, Suite 1450 
San Diego, California 92101 

4 Telephone: (619) 233 .. 3131 
Fax: (619) 232 .. 9316 

5 mweinstem(@J'errisbrltton.com 

6 stoothacre@1errlsbritton.com 

AUSTIN LEGAL GROUP, APC 
7 3990 Old Town Ave., Ste. Al 12 

San Diego, CA 92110 
8 Telephone: (619) 924-9600 

Fax: (619) 881-0045 
9 gaustin@austinlegalgroup.com 

10 Attorneys for Real Parties in Interest 
l l LARRY ·GERACI and REBECCA BERRY 

" 

12 SUPERIOR COURT OF CALIFORNIA 

13 COUNTY OF SAN DIEGO, CENTRAL DIVISION 

14 DARRYL COTTON, an individual, Case No, 37-2017 .. 00037675 .. CU" WM"C1L 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Petitioner/Plaintiff, 

v. 

CITY OF SAN DIEGO, a public entity; and 
DOES 1 through 25, 

Respondents/Defendants. 

REBECCA BERRY, an individual; LARRY 
GERACE, an individual, nnd ROES 1 through 
25, 

Real Parties In Interest. 

1 

Judge: Hon. Eddie Sturgeon 

DECLARATION OF ABBAY 
SCHWEITZER IN SUPPORT OF 
OPPOSITION TO EXP ARTE 
APPLICATION FOR ISSUANCE OF AN 
ALTERNATIVE WRIT OF MANDATE 
OR FORAN ORDER SETTING AN 
EXPEDITED HEARING AND BRIEFING 
SCHEDULE 

[IMAGED FILE] 

DATE: 
TIME: 
DEPT: 

Petition Filed: 
Trial Date: 

October 31, 2017 
8:30 a.m. 
C-67 

October 6, 2017 
None 

OECLARATlON OF ABHA Y SC8WEITZWER IN SUPPORT OF OPPOSITION TO PETI'ION FOR 

ISSUANCE OF AN ALTERNA'I'IVE WR.IT OF MANOATE OR FOR AN ORDltR SETTING EXPEOUEO 

REAlllNG AND BRmF1NG SCHEDULE 
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I, Abhay Schweitzer, declare: 

1, I am over the age of 18 and am not a party to this action. I have personal knowledge of 

the facts stated in this declaration. If called as a witness, I would testify competently thernto. I 

provide this declaration in support of Real Parties in Interest Rebecca Berry and Larry Geraci's (11Real~ 

Parties") opposition to Petitioner/Plaintiff's request for the ex parte issuance of a writ of mandate or 

for an order setting an expedited hearing and briefing schedule. 

2. I am a building designer in the state of California and a Principal with Techne, a design 

finn I founded in approximately December 2010, Techne provides design services to clients 

throughout California. Our offices are located at 3956 30th Street, San Diego, CA 92104. Our firm 

bas worked on approximately 30 medical marijuana projects over the past S years, including a number 

of Conditional Use P~rmits for Medical Mar~uana Consumer Cooperatives (MMCC) in the City of 

San Diego (11City11 ). One of these projects was and is an application for a MMCC to be located at 6176 

Federnl Ave., San Diego, CA 92105 (the 11Propertyu). 

3. On or about October 41 20161 Rebecca Be11·y hired my firm to pmvide design services 

in connection with the application for a MMCC to be developed and built at the Pro_perty (the 

''Projectu). Those services included, but are not limited to, services in connection with the design of 

the Project and application for a Conditional Use Permit (the HCUPn).] 

4, The first step in obtmning a CUP is to submit an application to the City of San Diego. 

My firm along with other consultants· (a Surveyor, a Landscape Architect, and a consultant responsible 

for preparing the noticing package and radius maps) prepared the CUP application for the client as 

well as prepared the supporting plans and documentation, My firm coordinated their worlc and 

incorporated it into the submittal. 

5, On or after October 31, 20161 I submitted the application to the City for a CUP for a 

medical marijuana. consumer cooperative to be located on the Property. The CUP application for the 

Project was submitted under the name of applicant, Rebecca Berl'y, whom I was informed and believe 

was and is an employee and agent of La11'y Geraci. The submittal of the CUP application required the 

submission of several forms to the City) including F01m DS-318, that I am infonned and believe was 

2 

DECLARATION OF ABHAY SCHWEITZWER IN SUPPORT OF OPPOSITION TO PETTION FOR 

ISSUANCE OF AN ALTERNATIVE WRIT OF MANDATE OR FOR AN ORDER SETTING EXPEDITED 

HEARING AND :ORIEFING SCHEDULE 
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signed by the property owner, Darryl Cotton, authorizing/consenting to the application. A true and 

c01rect copy of Form DS-318 that I submitted to the City is attached ns Exhibit 3 to Real Parties h1 

Interest Notice of Lodgment in Support of Opposition to Ex Pru:te Application for Issuance of 

Alternative Writ of Mandate or fat• an Ordel' Setting an Expedited Hearing and Bl'iefing Schedule 

(hereafter HRPI NOV1). Mr. Cotton's signed consent can be found on Form DS-318. 

6. On the Ownership Disclosure Statement, I am informed and believe Cotton signed the 

form as ''Ovmet-'' and Ben7 signed the fonn as "Tenant/Lessee," The fonn only has three boxes from 

which to choose when checking - 11Owner1', 1'Tenant/Lessee11 and "Redevelopment Agency". The 

purpose of that signed section, Purt I, is to identify all persons with an interest in the property and 

must be signed by all persons with an interest in the property. 

7. The CUP application process generally involves several rounds of comments :from the 

City in vkich the applicant is requi.l'ed to respond in order to '1clear" the comment. Tb.is processing 

involved substantial communication baok and forth vyith the City, with the City asking for additional 

infonnation~ or asldng for changes, and our responding to those requests for additional information and 

making any necessary changes to the plans. I have been the principal person involved in dealings with 

the City of San Diego in connection with the application for a CUP. My primary contact at the City 

during the pmcess is and has been Firouzdeh Tirandazi, Development Project Manager, City of San 

Diego Development Services Deparlment, tele (619) 446-5325, the person whom the City assigned to 

be the project manager for our CUP application, 

8, We have been engaged in the application process for this CUP application for 

approximately twelve (12) months so far. 

9. At the outset of the review process a difuculty was encountered that delayed the 

processing of the application, The Project was located in an ru:ea zoned "con which supposedly 

included medical marijuana dispensary as a permitted use, but the City's zoning ordinance did not 

specifically state that was a permitted use. I am inf01med and believe that on February 22, 2017, the 

City passed a new regulation that amended the zoning ordinance to clarify that operating a medical 

marijuana dispensary was a permitted use in areas zoned "CO.n I run infonned and believe this 

3 

DECLARATION OF AEHAY SCHWEITZWER IN SUPPORT Oli' OPPOSITION TO PETTION FOR 

ISSUANCE OJY AN ALTERNATIVE WRIT OF MANDATE OR FOR AN ORD~R SETTING EXPEDITED 

HEARING AND DRIE))'ING SClIEDlJLE 



521 of 1714

040

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 
) 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

regulation took effect on April 12> 2017, so by that date the zoning ordinance issue was cleared up and 

the City resumed its processing of the CUP application. 

10. The CUP application for thi~ Project has completed the initial phase of the process. 

This initial phase was completed when the City deemed the CUP application complete (although not 

yet approved) and determined the Project was located in an area with proper zoning. When this 

occurred, as required, notice of the proposed project was given to tJ1e public as fullows: First1 on· 

March 27, 20171 the City posted a Notice of Application (or "NOA") for the Project on its website for 

30 days and provided the NOA to me, on behalf of the applicant, for posting at the property; Second, 

the City mailed the Notice of Application to all properties within 300 feet of the subject property. 

Third, as applicant we posted the Notice of Application at the property line as was required. 

11. Since the completion of the initial phase of the process we have been engaged in 

successive submissions and reviews and are presently engaged still in that submission and review 

process. The most recent comments from the City were received on October 20, 2017. There is one 

major issue left to resolve regarding a street dedication, I expect this issue to be resolved within the 

next six (6) weeks. 

12, Once the City has cleared all the outstanding issues it will issue an environmental 

determination and the City Oerk will issue a Notice of Right to Appeal Bnvil'onmental Determination 

C'NORN'). I expect the NO~ to be issued sometime in late December 2017 or January 2018. 

13. The NORA must be published for l O business days. lfno interested pnrty appeals the 

NORA, City staff will present the CUP fo1· a determination on the merits by a Hearing Officer. The 

hearing is usually set on at least 30 days' notice so the City,s Staff has time to prepare a report with its 

recommendations regarding the issues on which the hearing officer must make findings, If there is no 

appeal of the NORA, I expect the hearing before the hearing officer to be held in late January or 

February 2018. 

14, If the NORA is appealed it will be set for hearing before the City Council. It is my 

opinion that the earliest an appeal of the NORA could be heard before the City Council would be mid~ 

January 2018. In all but one instance, the City Council has denied a NORA appeal related to a medical 

4 

DECLA:RA TlON OF ABHAY SCRWEITZWER 1N SUPPORT OF OPPOSITION 1'0 PETTION FOR 

ISSUANCE OF AN ALTERNA'l1VE WRIT OF MANDATE OR FOR AN ORDER SE'ITING EXPEDITED 

HEARING AND BR.IEFING ~CHRDULE 
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marijuana CUP npplfoatlon. The one NORA uppfll'!,-1 that was upheld is n project locnted in n flood 

zouo. 

15. If there is a NORA appeal and such appeEll fa denied by the City Council, then the 

· earliest] Wo\lld expect the CUP appliontion to be heard by a. heru·lng offiae1: would be March 2018, 

16. . ff there is a NORA appeu.l and it is upheld by the Clfy Council, the City Council woul<l 

1'etah1 jurisdiction and t?e CUP application would be heard by the Ofy Council for a final 

detenninution at some point ufter the NORA nppt,al. In tlrnt case the earliest I ·wolll.d expect this to 

occur would also be Match 2018, 

17, To date we have not yet reached the stuge of a. City Council henring and there has been 

no final determination to approve the CUP. 

18. I haye been notified by the City of San Diego that as of October 30, 2017, there has been 

no other CUP Application submitted concerning on the property, 

I dec)ure unde1· penalty of perJ\lry under the laws of the State 9.f California, 1hat the foregoing is 
, 

true and correct, Executed this 30th dEiY of October, 2017. 

Dated: !O /J,/-:t)(1 
r r • '+ .. ,~ • .... 

.c?,:"~•>-· ABlfA y SCHWE[TZER 
/ 

5 
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FERRIS & BRITTON 
A Professional Co1~oration 
Michael R. Weinstein (SBN 106464) 
Scott I-I. Toothacre (SBN 146530) 

501 West Broadway, Suite 1450 
San Diego, California 92101 
Telephone: (619) 233-3131 
Fax: (619) 232-9316 
mweinstem@ferrisbritton.com 
stoothacre@1en-is1Jr1tton.com 

AUSTIN LEGAL GROUP, APC 
3990 Old To'i\lll Ave.> Ste, All2 
San Diego, CA 92110 
Telephone: (619) 924-9600 
Fax: (619) 881-0045 
gaustin@austinlegalgroup.com 

Attorneys for Real Parties in Interest 
LARRY GERACI and REBECCA BERRY 

SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SAN DIEGO, CENTRAL DIV1SION 

DARRYL COTTON, fill individual, 

Petitioner/Plaintiff, 

v. 

CITY OF SAN DIEGO, a public entity; and 
DOES 1 through 25, 

Respondents/Defendants. 

REBECCA BERRY, an individual; LARRY 
GERACE, an individual, and ROES 1 through 
25, 

Reul Parties In Interest. 

1 

Case No. 37-2017-0003 7675-CU-WM-CTL 

Judge: Hon, Eddie Sturgeon 

DECLARATION OF LARRY GERACI IN 
SUPPORT OF OPPOSITION TO EX 
PARTE APPLICATION FOR ISSUANCE 
OF AN ALTERNATIVE WRIT OF 
MANDATE OR FORAN ORDER 
SEITING EXPEDITED HEARJNG DA TE 
AND BRIEFING SCHEDULE 

[IMAGED FILE] 

DATE: 
TIME: 
DEPT: 

Petition Filed: 
Trial Date: 

October 31, 2017 
8:30 u.m. 
C-67 

October 6, 2017 
None 

DECLAllATION OF LARRY GERACI IN SUPPORT OF OPPOSITION TO EX PARTE APPLICATION FOR 

ISSUANCE OF AN ALTERNATIVE WRJ'r OF MANDATE OR FOR AN ORDllil SE'ITING AN EXPEDITED 

HEARING DA TE AND BRIEFING SCHEDULE 
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I, Larry Geraci, declare: 

1. I am an adult individual residing in the County of San Diego, State of California, and I 

am one of the real parties in interest in this action, I have personal knowledge of the foregoing facts 

and if called as a witness could and would so testify, 

2, In approximately September of 2015, I began lining up a team to assist in my efforts to 

develop and operate a Medical Marijuana Consumer Cooperative (MMCC) business (aka a medical 

marijuana dispensary) in San Diego County, At the time I had not yet identified a property for the 

MMCC business. I hired -a consultant Neal Dutta of Apollo Realty, to help locate and identify 

potential property sites for the business, I hired a design professional, Abhay Schweitzer of TECHNE. 

I hired a public affairs and public relations consultant with experience in the industry, Jim Bartelt of 

Bartell & Associates. And I hired a land use attorney, Gina Austin of Austin Legal Group. 

3. The search to identify potential locations fur the.business took some time as there are a 

number qf requirements that had to be met. For example: a) only four (4) MMCCs are allowed in a 

City Council District; b) MMCCs are not allowed within 1,000 feet of public parks, churches, child 

care centers, playgrounds, City librnries, minor:.oriented facilities, other MMCCs, residential fu.cilities, 

or schools; c) ::MJv.1:CCs are not allowed within 100 fuet of a residential zone; and d) the zoning had to be. 

proper as ::MJv.1:CC's are allowed only in certain zones. In approx:im.ntely June 2016, Neal Dutta 

identified to me rea1 property owned by Darryl Cotton loeated at 6176 Federal Blvd., City of San 

Diego, San Diego County, California, Assessor's Parcel No, 543-020-02-00 (the "Property") as a 

potential site for acquisition and development for use and operation as a ::MJvf CC. And in 

npprox:imately mid-July 2016 Mr. Dutta put me in contact with Mr. Cotton and I expressed my interest 

to Mr. Cotton in acquiring his Property if our further investigation satisfied us that the Property might 

meet the requirements for an MMCC site. 

4. For several months after the initial contact my consultmt, Jim Bartell, investigated 

issues related to whether the location might meet the requitements for an MMCC site, including zoning 

issues md-issues related to meeting the required distances from certain types of facilities and residential 

areas. For example, the City had plans for street widening in the area that potentially impacted the 

-2 

DECLARATION OF LARRY GERACI lN SUPPORT OF OPPOSITION TO EX PARTE APPLICATION JJOR 

ISSUANCE OF AN Alll'ERNATIVE WRIT OF MANDATE OR FOR AN ORDER SE'ITING AN EXPEDITED 

HEARING DATE AND DRIEFING SCHEDULE 
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abilily of lhe Property to meet the required dis lances. Allhougb none of these issues were resolved to a 

certainty, I determined that I was still intci·ested in acquiring the Property. 

5. Thereafter I approached Mr. Cotton to discuss the possibility of rny purchase of the 

Property, Specifically, 1 was interested in pmchasi11g the Prope1ty from Mr. Cotlon contingent upon 

my obtaining approval of a Condttional Use Permit ("CUP") for use as a MMCC. As the purchaser, I 

was wming: to bcai- the substantial expense of applying forand :o bfainftig CUP approval and llilderstood 

that if CUP approval was not obtainedthc purchase would not be consuirimate<l and I. would lose 1ny 

hwest:rn:ei1t. And I was willing to pay a price for the Properly based on what I anticipated it might be 

:worth if such approval was obtained, Mr. Cotton Lold me thflt he wm: willing to make the purchase <1nd 

sal.c conditional upon CUP approval bceausu if Lhc condition was satisfied he would be receiving n 

mucb higher price than the Prorcrty woukl be worth in the absence of its approval for use us A medical 

marijuana dispensary, We agreed on a down payment of $10,000.00 aml a purchase price of 

$800,000.00. On November 2, 2016, iv1r. Collon ancl I executed n written pmclrnse and sale agreemclll 

for my purchase of the Property from him on the terms 8nd condttions stated in tbc agreement 

(hcrcafte1' the "Nov 2nd Written Agreement"). A true and conect copy of the Nov 2nd ·wl'itten 

Agrcomcnt, which was executed before a notary, is attached as Exhibit 2 to Re8l Parties in Interest 

Notice of Lodgm.ent i.n Support of Opposition to Ex Pmte Application for Issmmce of an Alternative 

Writ of Mimdate or for an Order Setting m1 Expedited Heflring Date and Briefing Schedule (hereBftcr 

the "RPI NOL"). I tendered the $10,000 deposit to Mr, Cotton the receipt of which he acknowledged 

in the Nov 2nd Written Agreement. 

6. Prior entering into the Nov 2nd Written Agreement, Darryl Collon and I discus~cd the 

CUP application and approval process and that his consent as property OWl1cr would be needed to 

submit with the CUP application. I discussed with him that my assistant Rebecca Deny would act as 

my authorized agent to apply for the CUP on my behalf. Mr. Cotton agreed to Ms. Beay serving as tbe 

Applicant on my behalf to attempt to obtain approval of a Cln} for the operation of a MMCC or 

marijuana dispensary on the Property. On October 31, 2016, as owner of the .Property, Mr. Cotton 

signed Form DS-318, the Ownership Di::iclosure Statement for a Conditional Use Permit, by which he 

3 

DECLARATlON OF LARHY GEEAC.l IN Slll'.POll'l' OF Ol'l'OSl'l'ION TO EX PAR'J'E APPLICATION FOR 

TSSTJANCF, OF AN ALTRRNATIVE WRIT OF MANDATE OR FOR AN ORDER SETTlNG AN EXPEDITED 

HEARING DATE AND BRlEFJNG SCHED0LE 
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acknowledged that an application for a permit (CUP) would be filed with the City of San Diego on the 

subject Property with the intent to record an encumbrance against tlie property, The Ownership 

Disclosure Statement y,as also signed by my authorized agent ru:id employee, Rebecca Berry, who was 

serving as the CUP applicant on my behalf. A true and correct copy of the Ownel'Ship Disclosure 

Statement signed on October 31, 2016, by Darryl Cotton and Rebecca Berry is attached as Exhibit 3 to 

the RPI NOL, Mr. Cotton provided that consent and authorization as we had discussed that approval of 

a CUP would be a condition of the purohase and sale of the Property. 

7, ~s noted above, I had already put together my team for the MMCC project. My design 

prof~~sional, Abbay Schweitzer, and his finn, TECHNE, is and has been responsible for the design of 

the Project and the CUP application and approval process, Mr. Schweitzer was responsible for 

coordinating the efforts of the team to put together the CUP Application for the :rvnvrcc at the Property 

and Mr. Schweitzer has been and still is the principal person involved in dealings with the City of San 

Diego in connection with the CUP Application approval process. Mr. Schweitzer's declaration 

(Declaration of Abhay Schweitzer in Support of Opposition to Ex Parte Application for Issuiince ~f 

Alternative Writ of Mandate, Etc.) hf!.S been sub;mitted concurrently herewith and describes µ:i. greater . 

detail the CUP Application submitted to the City of San Diego, which submission included the 

Ownership Disclosure Statement signed by Darryl Cotton and Rebecca Berry. 

8. After we signed the'Nov 2nd Written Agreement for my purchase of the Property, Mr. 

Cotton immediately began attempts to renegotiate our deal for the purchase of the Property. To be 

clear, prior to signing the Nov 2nd Written Agreement, Mr, Cotton expressed a desire to participate in 

different ways in the operation of the future :rvnvrcc business at the Property. Mr. Cotton is a 

hydroponic grower and purported to have useful experience he could provide regarding the operation of 

such a business. Prior to signing the Nov 2nd Written Agreement we had preliminary discussions 

related to his desire to be involved in the operation of the business (not related to the purchase of the 

Property) and we discussed the possibility ofcompensation to him (e.g., a percentage ofthc net profits) 

in exchange for his providing various services to the business-but we never reached an 

agreement as to those matters related to the operation of my future MMCC business, Those discussions 

4 

DECLARATION OF LARRY GERACI IN SUPPORT OF OPPOSITTON TO EX PART:m APPLICATION FOR 
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HEARING DATE AND BRillFING SCHEDULE 
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were not related to the purchase and sale of the Property, which we never agreed to amend or modify. 

After the November 2nd Written Agreement was signed, we had further discussions about this but 

those discussions broke down because Mr. Cotton made what I believe were demands for excessive 

compensation and even ownership of the business. I did not want to pay what he denumded for the 

services he might offer. He kept de:manding more and :more and I decided that I did not want him to 

have any involvement in the future business to be opemted at the Property, let alone as a partner or 

owner, I told him I did not want him as a partner in my business and we never reached any agreement 

on his involvement in the m.mijuana dispensary business to be operated at the Property, 

9. Mr. Cotton was extremely unhappy with my refusal to accede to his demands and the 

failure to reach agree:ment regarding his possible involvement with the operation of the business to be 

operated at the Property and my refusal to modify or amend the terms and conditions we agreed to in 

tne N~v 2nd Written Agreement reg~ding my purchase from him of the Property. Mr, Cotton made 

clear that ~e had no intention of living 1:lP to and performing his obligations under the Agreement and 

affirmatively threatened to take action to halt the CUP ap~lication process. 

10. Mr, Cotton thereafter made good on his threats. On the rooming of March 21, 2017, Mr. 

Cotton had a conversation with Firouzeh Tirandazi at the City of San Diego, who was in charge of 

processing the CUP Application, regarding Mr. Cotton's interest in withdrawing the CUP Application. 

That discussion is confumed in an 8: 54 a,m. e"mail from Ms. Titandazi to Mr, Cotton with a cc to 

Rebecca Berry, A true and correct copy of that March 21. 2017, at 8:54 a,m, e~mail is attached as 

Exhibit 5 to the RPI NOL, 

11. That same day, March 21, 2017, at 3:18 p,m. Mr. Cotton emailed me, reinforcing that lie 

would not honor the Nov 2nd Written Agreement. ln his email he stated that I had no faterest in llis 

property and that "I will be ente1ing into an agreement with a third party to sell my property and they 

will be taking on the potential costs associated with any litigation arising from this failed agreement 

with you, A true and correct copy of that March 21, 2017, at 3: 18 p.m. e-mail is attached as Exhibit 6 

to the RPI NOL, 

12. Four mi_nutes later that same day, at 3 ;25 p,m., Mr. Cotton e~mailed Ms. Tirandazi at the 

5 

DECLARA'I'tON OF LARRY GERACI lN SUPPORT OF OPJ>OSI'rION TO EX PARTE APPLICATION FOR 
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City, with a cc to both me and Rebecca Berry, stating falsely to Ms. TirandaJ;i: u •.• the potential buyel', 

Lar1·y Gerusi [sic] (cc'ed herein), and I have failed to finalize the purchase ofmy property, As of today, 

there are no third-parties that have any direct, indirect or contingent interests in my ptoperty. Tue 

application cul'rently pending on roy property should be denied because the applicants have no legal 

access to my property. A true and co1rect copy of that Mai-ch 21, 20171 at 3:25 p.m. e"mail is attached 

as Exhibit 7 to the RPI NOL. Mr. Cotton's e;m~il was false as we had a signed agreement for the 

purchase and sale of the Property- the Nov 2nd Written Agreement. 

13, Fortunately, the City determined Mr. Cotton did not have the authority to withdraw the 

CUP application without the consent of the Applicant (Rebecca Betty, my authprized agent). 

14. Due to Mr. Cotton\s clearly stated intention to not perform his obligations under the 

written Agreement and in light of his affinnative stepS talc en to attempt to withdraw the CUP 

application, I went forward on March 21, 2017, with the filing of my lawsuit against Mr. Cotton to 

~nforce the Nov 2nd Written Agreement. ·A true and correct copy of that Complaint, ftledMarch 21, 

2017, is attached as Exhibit 1 to the RPI NOL, 

15. Since the March 21, 2017 filing of my lawsuit, we Qave continued to diligently pursue 

our CUP Application and approval of the CUP, Despite Mr. Cotton's attempts to withdraw the CUP 

application, we have completed the initial phase of the CUP process whereby the City deemed the CUP 

application complete (although not yet approved) and detemrlned it was located in an area With proper 

zoning. We have not yet reached the stage of a formal City hearing nnd there has been no final 

determination to appro"ve the CUP. The current status of the CUP Application is set forth in the 

Declaration of Abhay Schweitzer. 

16. Mr. Cotton also has made good on the statement in his March 21, 2017, at 3:18 p.m. 

email (referenced in pamw·aph 10 above - see Exhibit 6 to RPI NOL) stating that he would be 

"entering into an agreement with a third party to sell my property and they will be taking on the 

potential costs associated with any litigation arising from this failed agreement with you. We have 

learned through documents produced in roy lawsuit that well prior to March 21, 2017, Mr, Cotton had 

been negotiating with other poten~al buyers of the Pr~pe1iy to see ifhe could get a better deal than he 

6 
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l had agreed to with me, As of March 21, 2017, Cotton had already entered into a real estate purchase 

2 and sale agreement to sell the Property to another person1 RJchard John Martin II. 

3 17, Although he entered into this alternate purchase agreement with Mi·, Martin as early as 

4 March 21, 20171 to our knowledge in the seven (7) months since neither Mr, Cotton nor Mr. Martin or 

5 other agent has submitted a separate CUP Application to the City for processing. During that time, we 

6 continued to process our CUP Application at great effort and expense. 

7 18. In the last 15 months or so I have Incurred substantial expenses to date in excess of 

8 $150,000 in pursuing the MMCC project and the related CUP application. 

9 

10 I declare under penalty of perjury under the laws of the State of California that th.e foregoing is 

11 true and correct. Executed this,,.c:? day of Octobe1', 2017. 
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Da!T)'l Cotton (in pro per) 
6176 Federal Avenue 
San Diego CA 92114 
619-266:.4b04 (phone) 
619-229-9387 (fax) 

F I L E D 
Clerk of the su parlor Court 

· 01:.C t t 2017 

DEFENDANT AND CROSS-COMPLAINANT By: A. SEAMONS, Deputy 

SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SAN DIEGO- CENTRAL DIVISION 

LARRY GERACI, an individual, 

Plaintiff, 

V. 

DARRYL COTTON, an individual, and 
DOES 1-10, inclusive, 

Defendants. 

/7 
~ Case No. 37-20~-00010073-CU-BC-CTL 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

REQUEST FOR JUDICIAL NOTICE IN 
SUPPORT OF DEFENDANT DARRYL 
COTTON'S EX PARTE APPLICATION 
FOR AN ORDER GRANTING MOTION 
FOR RECONSIDERATION RE 
APPLICATION FOR TEMPORARY 
RESTRAINING ORDER AND ORDER 
TO SHOW CAUSE REGARDING 
PRELIMINARY INJUNCTION 

) Dafe: 
) . Dept: 
) ·Judge: 
) Dept: 

December 12, 2017 
8:30 a.m. 
Hon. Joel R. Wohlfeil 
C"73 

I-I-----'------------ ) 

Pursuant to California Evidence Code Sections 450 through 455, Defendant and Cross

Complainant Darry I Cotton respectfully requests that this Court take judicial notice of the 

24 following documents on file with the Court herein: 

25 

26 

27 

28 

1. Defendant Darryl Cotton's Ex Parte Application for Temporary Restraining Order 

and Order to Show Cause Regarding Preliminary Injunction filed on December 6, 

2017 in the above-entitled action. 

DEFENDANT'S EX PARTE APPLICATION FOR ORDER GRANTING MOTION FOR 

RECONSIDERATION -REQUEST FOR JUDICIAL NOTICE 

. I 
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2. Email lo David S. Demian qated December 7, 2017 regarding substitution of 

Attorney. 

3. Email from Lany Geraci dated November 2, 2016. 

4. .Declaration of Abbay Schweitzer in Support of Opposition to Ex Parte 

A pp lica tion. 

Dateg: .December 11, 2017 

~DEFENDANT'S EX PARTEi\PPLICA'fION FOR ORDER GRANTING MOTION FOR--~ 

RECONSIDERATION - REQUEST FOR JUDICIAL NOTICE 
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OAVIO 8, 01:MIAH, BDH 220826 

E·MAIL: dd11mlo11(!!lllblaw.aam 

ADAM C, WITT, BBN 271602 

E•MAll: oW!lt@flblaW,00111 

RISHI 8, BHATT, 8BN 312•07 

E·MAIL: tbhal!@II blow, oom 

FINCH, THORNTON & BAIRD, LLP 
ATTORNEYS AT LAW 

-1747 EXl:OUTIVE DRIVE - BIJITE 700 

SAN DIBOO, CALrrORNIA 92121-310'1 

rHEPHONE: (858) 737•3100 

FACSIMILE: (658) 7!7-3101 

Attorneys for Defendant and Cross-Complainant Darryl Cotton 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUN1Y OF SAN DIEGO 

CENTRAL DIVISION 

LARRY GERACI, an individual, 

Plaintiff, 

V, 

DARRYL COTTON, an individual; and 
DOES I.through 10, inclusive, · 

Defendants. 

AND RELATED CROSS-ACTION, 

CASENO: 37-2017-00010073-CU-BC-CTL 

DARRYL COTION1S EXP ARTE 
APPLICATION FOR TEMPORARY 
RESTRAINING ORDER AND ORDER TO 
SHOW CAUSE REGARDING PRELIMINARY 
INJUNCTION 

[IMAGED FILE] 

Assigned to: . 
Hon. Joel R. Wohlfeil, Dept, C-73 

Date: December 7, 2017 
Time: 8:30 a,m. 
Dept.: C-73 

Complaint Filed: March2I, 2017 
Trial Date: May 11, 2018 

TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD: 

PLEASE 'I_'AKE NOTICE THAT on December 7, 2017, at 8:30 a,m,, or as soon 

thereafter as the mattel' may be heard in Department C-73 of the above-entitled Coui1, located 

at 330 West Broadway, San Diego, California 92101, defendant and cross-complainant Darryl 

Cotton ("Cotton'1) will appear ex parte to seek a temporary restraining order nnd an order to 

show cause why a preliminary injunction should not be issued against Lan'Y Geraci and 

DARRYL COTTON'S EX PAR TE APPLICATION FOR TBMPORARY RESTRAINING ORDER AND 
ORDER TO SHOW CAUSE REGARDING PRELIMINARY INJUNCTION 
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FINCH, THORNTON & 

SAIRD,llP 
47,ff l:KalllWe 
Drtvo • S>Jle 700 

San Diogo. CA 92121 
(888) 737•3100 

Rebecca Berry on the Conditional Use Permit Application- Project No, 520606 currently 

pending before the City. 

Pursuant to California Rules of Court, Rule 3. l 202(a)~ so far as is known to Cotton1 the 

names, addresses, and telephone numbers of attorneys and parties in this case are as follows: 
. -:..: _.· .. ,;.;;·._. 
' ... : :•.:. 

Darryl Cotton 

Rebecca Berry 

Larry Geraci 

. :,·.· • • • -~ __ ; ·, •·•• • ,.· ·., •• ·:-:-..: ; • . • .. i' ~-. ·' •• 

. <· : ·. Attof'nmls. :·:.: . .: ... :·:-.~t :: . · · . _.: .. .. 
.. : .. ~ .·.. ,_._,.•··::· 

David S, Demian 
Adame, Witt 
Rishi S, Bhatt 
Fmoh, Thornton & Baird1 LLP 
4747 Executive Drive, Suite 700 
San Diego, California 92121 
Teleohone: (858) 737-3100 
Michael R. Weinstein 
Ferris & Britton 
501 West Broadway, Suite 1450 
San Diego, California 92101 
Telephone: [619) 233-3131 
Michael R. Weinstein 
Ferris & Britton 
501 West Broadway, Suite 1~50 
San Diego, California 92101 
Telenhone: (619) 233-3131 

This application is made pw·suant to California Code· of Civil ProcedUl'e § 527, 

Califumia Rules of Court 3.1150, and CalifurniaRules of Court Rule 3,.1200 to Rule 3, 1206. 

This application is based on the concurrently filed memorandum, declarations of David 

S. Deminn and Darryl Cotton, all pleadings papers and records in this action, and/or such 

further oral or documentary evidence or argw,nent presented before or at the hearing on this 

application, 

I I I I I 

I I I I I 

I I I I I 

I I I I I 

I I I I I 

I I I I I 
2 

DARRYL COTI'ON'S EX PARTB APPLICATION FOR TEMPORARY RESTRAINING ORDER AND 

ORDER TO SHOW CAUSE REGARDING PRELIMINARY INJUNCTION 
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Timely notice for this application wus given by coW1sel for Cotton to all parties 

pursuant to California Rules of Court, rule 3 .1203 (a). (Declaration of David S. Demian~ 1 6.) 

DA TED: December 6, 2017 Respectfully submitted, 

FINCH, THORNTON & BAIRD, LLP 

By:~-

ADAfvl C. WITT 
RISHI S. BHA TI 

Attorneys for Defendant and CrosswCompln.inant 
Darryl Cotton 

27 240~.004/3C86910,amq 

28 
FINCH, THORNTON & 

DAIRD,LLP 
~7•7 EloCIA!ve 

0<1ve-Sullo 700 
Son0lllll0,CA92121 

(llliB)737-a100 

3 

DARRYL COTTON'S EX PARTE APPLICATION FOR TEMPORARY RESTRAINING ORDER AND 

ORDER TO SHOW CAUSE REGARDING PRELIMINARY INJUNCTION 
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0/\VID 8, O1:MIAN, 6BN 220828 
!;•MAIL; d1Hmlan@flblow.com 
ADAM c. WITT, 8B« 271602 

ll·MAILi awll!l.!!)llblaw,com 
RtSHI 8, DHATT, 88N 312407 

!;-MAIL: rbholl@flblow,aom 

FINCHt THORNTON & BAIRDt LLP 
ATTOfllHl\'B AT LAW 

4747 l!Xl!DUT(VE PlllVE - BUITE 700 

SAN DIEGO, CALIPORNIA 92.121·310'1 
Tl!LEPHONE: {8SB) 737-3100 
FACBIMILE: (666) 737-31D1 

Attorneys for Defendant nnd Cross-Complainant Darryl Cotton 

SUPERIOR COURT OF 1HE STATE OF CALIFORNIA 

FOR TIIE COUNTY OF SAN DIEGO 

CENTRAL DIVISION 

LARRY GERACI, an individual, 

Plaintiff, 

v. 

DARRYL COTTON, nn individual; and 
DOES 1 through 10, inclusive, 

Defendants. 

AND RELATED CROSS-ACTION. 

I I I I I 

I I I I I 

I I I I I 

I I I I I 

I I I I I 

I I I I I 

CASE NO: 37-2017w000l 0073-CU~BC-CTL 

MEMORANDUM IN SUPPORT OF DARRYL 
COTTON'S EX PARTE APPLICATION FOR 
TEMPORARY RESTRAlNING ORDER AND 
ORDER TO SHOW CAUSE REGARDING 
PRELIMINARY INJUNCTION 

(IMAGED FILE} 

Assigned to: 
Hon. Joel R. Wohlfeil, Dept, C-73 

Date: 
Time: 
Dept.: 

December 7, 2017 
8:30 a,m, 
C"73 

Complaint Filed: March 21, 2017 
Trial Date: May 11, 2018 

MEMORANDUM IN SUPPORT OF DARRYL COTTON'S BX PARTE APPLICATION FOR TEMPORARY 
RESTilAINING ORDER AND ORDER TO SHOW CAUSE REGARDING PRELIMINARY INJUNCTION 
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FINCH, THORNTON & 

BA1Rll, Llfl 
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D~YO• Wlt 700 

' 
Bai Olu00,CA92.121 

(868)737-3100 

I 

INTRODUCTION 

Cross-complainant/Defendant Darryl Cotton respectfully requests this Court talce 

immediate action to protect Cotton's interest in the application for conditional use permit to 

operate a Medical Marijuana Consumer Cooperative or MMCC ("Cotton CUP11) on Co~ton's 

property at 6176 Federal Boulevard ("Property"). Cotton is the sole record owner of and 

Interest holder in the real property to which the Cotton CUP will attach, (Declaration of Darryl 

Cotton ("Cotton Deel.'') 113~5.) Cotton and Plaintiff/Cross-defendant Geraci reached an 

agreement regarding the sale of the Property in or around November 2, 2016, (11N ovember 

Agreement") which included, among other things, an agreement for Geraci to pursue the 

Cotton CUP. (Colton Deel. 119-10,) However, Geraci: (1) breached the Nove1:11ber 

Agreement, (2) persuaded Cotton into signing a writing on November 2, 2016, 'fl?a,t Geraci now 

disingenuously holds out as a completely integrated and binding agreemeQt, and (3) along with 

Geraci1s agent, Cross-defendant Ms, Berry, continues to wrongfully refuse to release the 

Cotton CUP to Cotton's sole control. (Cotton Deel.1111-18,) 

The urgency of this Court's intervention in this Action ts precipitated, in large part, by 

the City of San Diego's change in its handling of the Cotton CUP, On September 29, 2017, the 

City emailed that the Cotton CUP was in the unilateral control of Ms, Berry (and therefore by 

extension Mr. Oeraci)1 and moreover, 11\at to protect Mr, Cotton's interest in obtaining a CUP 

he wo-µld need to file a separnte CUP Application and complete the processing of that 

application priol'. to the processing of the Cotton CUP. (Declaration of David Demian 

(ccDemian Deel/') ,rn 3, Ex, 2,) This email from the City was a shocking and dramatic shift in 

the City's approach to the Cotton CUP ns previously communicated and in conflict with the 

proper process for hnndling CUPs. This approach by the City causes Cotton irreparable harm 
I ' 

as it infringes on his constitutional light of use of his property. The Municipal Code provides 

that only a person with a "right to use" the property has standing to maintain a CUP 

application, Cotton is the sole person with a "rlgqt to use" the Property. Since September 29t 

MEMORANDUM IN SUPPORT OF DARRYL COTIOWS EX PARTE APPLICATION FOR TEMPORARY 
RESTRAINING ORDER AND ORDER TO SHOW CAUSE REGARDING PRELIMINARY INJUNCTION 
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l'IIIC!t, THORNTON Iii 

BAIRD,IJ..P 
'47-17~ 
DriYu • Sulla 700 

San Ole90, C"'9Zl21 
1asei 731,3100 

2017, Cotton has diligently pursued all avenues at his disposal to protect and preserve bis 

interest in the Cotton CUP. Specifically, on October 6, 2017, Cotton filed a lawswt against the 

City of San Diego seeking to recover control of the Cotton CUP (4'City Action"). Cotton 

pursued the first available ex parte date on October 31, 2017, which was available with Judge 

Sturge~n. (Demian Deel. ~ 4.) Judge Sturgeon denied the ex parte request for alternative writ, 

and rather than have the peremptory writ request heard before Judge Sturgeon, the parties 

agreed to the reassignment of the City Action to this Court. (Id.) Hearing on the peremptory 

writ is currently set for January 261 2017, although Cotton has requested an earlier hearing 

date. Cotton also sought a stipulation with Geraci and Berry to govern joint handling of the 

CUP In good faith. This offer was refused. (Demian Deel., 15,) Accordingly, pursuant to 

Code of Civil procedure section 527 and Rules of Court, rule 3.1150, Mr, Cotton respectfully 

requests issuance of a Temporary Restraining Order (11TRO") against Geraci and Berry to 

recognize Mr. Cotton as a co-applicant on the Cotton CUP and issuance of an order to show. 

cause Why a preliminary injunction should not bc granted, 

II 

FACTUAL BACKGROUND 

Cotton has at all relevant times been the sole re.cord owner of and interest holder in the 

Property, which is located at 6176 Federal Boulevard San Diego, California 92114, (Cotton 

Deel. 13.) In or around August 2016, Geraci first approached Cotton and expressed interest in 

purchasing the Property because it was potentially eligible to be used for the operation of a 

Medical Marijuana Consumer Cooperative or MMCC (Cotton Deel.> 14-5.) A CUP must be 

issued by the City as a condition to operation of a MMCC - a process that talces several 

months. (Cotton Deel., 1~ 5-6.) However, Geraci represented that there was a zoning issue 'at 

the Property that must be resolved before the Cotton Application could be filed. (Cotton Deel., 

16,) 

Over the next several months, Cotton and Geraci engaged in lengthy negotiations over 

the terms for potential sale of the Property. (Cotton Deel., ~17-9.) On or about October 31, 

2 

MEMORANDUM IN SUPPORT OF DARRYL COTTON'S EX PARTB APPLICATION FOR TEMPORARY 

RESTRAINING ORDER AND ORDER TO SHOW CAUSE REGARDING PRELIMINARY INJUNCTION 
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FINCH, TilOANTOt-1 & 

DAlRD,llP 
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2016, Geraci asked Cotton to execute an Ownership Disclosure Statement, which is a required 

part of all CUP applications, (Cotton Deel,, 19.) Geraci said that Cotton had to sign the form 

in order to provide Geraci with the ability to prepare the Cotton Application for the Property, 

(Cotton Deel., 19.) Tb.e Ownership Disclosure Statement fonn that Geraci induced Cotton to 

sign inuccurately stated that Cotton had leased the Property to Berry. (Cotton Deel.,~ 9,) In 

fact, Cotton and Berry have never entered into any agreement, written or otherwise, with 

i:espect to the Property and Cotton has never met Berry personally. (Cotton Deel., 19.) Geraci 

represented that Berry was his agent and would act on his behalf. (Cotton Deel., 19.) Based 

on Geraci's representations, Cotton executed the Ownership Disclosure Statement. (Cotton 

Deel., 19.) 

Over the weeks and months that followed, Cotton repeatedly reached out to Geraci for 

infonnation regarding the resolution of the zoning issue, the CUP application, and the status of 

the agreement documents Geraci was supposed to have prepared to evidence the parties' 

agreement. (Cotton Deel., 1111-13.) Geraci failed to act in good-faith, (Cotton Deel., fl 11~ 

13,) For instance, on or about March 16, 2017, Cotton first discovered that Geraci had filed 

the Cotton Application back on October 31, 2016, before the parties had finalized their 

agreement regarding the Property and in direct contravention of Geraci' s express 

representations to Cotton that the zoning issued needed to be resolved before the Cotton 

Application could be filed. (Cotton Deel., 115,) 

Due to GeracPs bad faith actions and breaches, terminated the November Agreement 

on March 21, 2017. (Cotton Deel,, ,r 16,) On May 19, 2017, the City wrote that the 

application would not continue to process until ownership was res~~.:'ed (Co~on Dect, 121). 

As a result, Cotton believed that the CUP application was effectively stayed and that he need 

not do anything more to protect his rights. (Cotton Deel., 121 ), On September 22, 2017, 

Cotton, thr01,:1gh his attorneys, demanded the City allow Cotton to control the CUP application · 

(Cotton Deel.,~ 22; Demian Deel,,~ 3, Ex. 1.) On September 29, 2017, the City responded by 

email to Cotton1s letter and refused Cotton's request. (Cotton Deel., 123; Demian Deel., 13, 
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1 Bx. 2.) Actua1ly, the City did more than just refuse Cotton's request: It announced that it 

2 effectively changed the way it wus going to process the CUP application. (Cotton Deel., 123). 

3 The City-for the very first time---directed Cotton to begin u new CUP application in his own 

4 name and infonned him that it would award the CUP application to the party whose 

5 application wus first approved. (Cotton Deel.,~ 23,) The City's revised application procedure 

6 meant that Cotton was in an untenable posl,tlon. The Betty/Geraci controlled Cotton CUP haq 

7 been pending a year or so· before Cotton was informed that he needed to file a second CUP 

8 application in his own name to protect his rights. Until this time, Cotton reasonably believed 

9 he. controlled the CUP application as the record owner of the Property. 

10 IIT 

11 LEGAL STANDARD 

12 California Code of Civil Procedw-e § 527(b)-(c) empowers the Court to issue 

13 emergency injunctive l'elief. In deciding whether Cotton should be provided relief in fonn of a 

\ 14 TRO, the Court considers two interrelated factors. "The first is the likelihood that the plaintiff 

I 
15 will prevail on the merits at trial. The .second is the interim harm that the plaintiff is likely to 

16 sustain if the [restraining order] were denied as compared to the harm that the defendant is 

17 likely to suffer if the [ol'der] were issued.'' (Church of Christ in Hollywoodv. Superior Court 

18 (2002) 99 Cal.App.4th 1244, 1251 [citing ITCorp -v. County of Imperial (1983) 35 Cal.3d 63, 

19 69-70,)] Moreover, 'the Court examines these factors in a sliding-scale fashion so that 11the 

20 greater the [party's] showing on one, the less must be shown on the other to support [a 

21 restraining order].'' (lbfdatp. 1252 [quoting_Buttv, State o/California (1992) 4 Cal.4th 668, 

22 678],) 

23 IV 

24 ARGUMENT 

25 A. Cotton Will More Likely Than Not Prevail on the Merits in the Action 

26 Cotton has a high probability of prevaJling on the merits of his breach of contract cause 
. . 

27 of action against Gemci and hls declaratory relief cause of action against Geraci and Betry. 

28 
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2 
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6 

1. Cotton Will Prevail On His Breach of Contract Cause of Action, 

"[T]he elements of a cause of nction for breach of contract are (1) the existence of the 

contract, (2) plaintiffs performance or excuse for nonperformance, (3) defendant's breach, and 

(4) the resulting damages to the plaintiff.,, (Oasis West Realty, LLCv. Goldman, 51 Cal.4th 

811, 821 (2011 )). 

a. Geraci Breached The Noyember Agreement 

7 Cotton and Geraci reached final tenns for a binding agreement for sale of the Property 

8 inor around November 2, 2017: (Cotton Deel., 110~11.) Cotton's tenns for sale of the 

9 Property have been constant and unwavering, Starting with his communication to Geraci by 

10 letter dated September 24, 2016, (Cotton Deel., 18. Ex. "l") continuing at the parties 

11 November 2, 2016, meeting where Geraci agreed to those tenns of sale subject to immaterial 

12 changes? (Cotton Deel., 1 10) and continuing through the final communications between Geraci 

13 and Cotton in March of 2017, (Cotton Deel.,~ 16.) These terms are a nonrefundable deposit 

14 of $50,0001 a promise by the purchaser to pursue the CUP in good faith and at the cost of the 

15 purchaser, a promise by the pul'9haser to develop the Property and operate a CUP, for Cotton to· 

16 receive 10 percent equity interest in the MMCC operation and a mi?imum of$10,000 per 

17 month, and the agreement to negotiate in good faith for execution of an agreement comprising 

18 all the foregoing binding provisions as well as provisions reasonable and customary for such an 

19 agreement (11Novetnber Agreementa), (Cotton Deel., 110, Exs. 2~7) 

20 Geraci's acceptance of these tenns, fonning a binding contract, is evident from 

21 Cotton's testimony, the conduct of the parties; and the writings exchanged by the parties after 

22 the November 2, 2017, meeting, all of which confirm the for:tn.ation and terms of the November . 

23 Agreement. (Cotton Deel.,~~ 12-14, Bxs, 2-9.) Most notably, Cotton repeatedly sent emails 

24 to Geraci in which Cotton reiterated the fact that Geraci promised to pay Cotton a $50,000 

25 non-refundable deposit, a 10% equity stake in the MMCC, and at least $10,000 of monthly 

26 profits. Geraci, however, neyer once rejected Cotton•s representations or otherwise claimed a 

27 misunderstanding of the tenns. (Cotton Deel.,~ 14, Ex. 7-9,) Thus, Cotton's writing and 

28 
FINCH, TH0RMTON & 

BAlRD, I.LP 
4747 !'m<Utlve 

Drlv & • Sullo 700 
~Bil DIOGO, CA 9::l12i 

(856) n7-3100 

5 

MEMORANDUM IN SUPPORT OF DARRYL COTTON'S EX PARTB APPLICATION FOR TEMPORARY 

RESTRAINING ORDER AND ORDER TO SHOW CAUSE REGARDING PRELIMINARY INJUNCTION 



543 of 1714

062

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 
) 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
FINCH, THDIINTON & 

BAlRO,LLP 
•7•7 ~c11Uve 
Dr1Yo • SUlo 700 

son Dl"il~. CA 92121 
(ll!iU)7374100 

_Gemci's subsequent silence show that Geraci admits the existence of those terms. (See, e.g., 

Keller -v. Key System Transit Lines (1954) 129 Cal.App.2d 593, 596 [ "The basis of the rule on 

admissions made in response to accusations is the fact that human experience has sho,wn that . 

gep.erally it is natural to deny an accusation if a party considers himself innocent of negligence 

or wrongdoing."] Simil_arly, in numerous texts exchanged by the parties Geraci did not 

disavow the materials terms of the November Agreement. (Cotton Deel., 114, Ex, 9.) . 

Cotton fully perfonned the tenns of the November Agreement. He allowed the 

Property to be used as the basis for the Cotton CUP application. He repeatedly asked Mr. 

Geraci to deliver on his promises o~ presenting a final written agreement and paying the 

remaining $40,000 deposit. However, Mr. Geraci, instead, first delayed in delivering draft 

agreements, and then ultimately deHvered draft agreements that did not match the binding 

tenns of the Nov'ember Agreement. On February 27, 2017, Geraci delivered a draft agreement 

for the purchase. (Cotton Deel., ~ 13, Ex. 4.) On March 2, 2017, Geraci delivered a draft 

agreement for the side agreement. (Cotton DecL, ~ 14, Ex. 5,) None of these agreements were 

consistent with the binding tenns of the November Agreement. On March 21, 2017, Cotton 

terminated the November Agreement for Geraci's breaches. (Cotton.Deel.,~ 16). 

Finally, Cotton wiU be ab~e to show he suffered damages, He has not received the 

nonrefundable deposit of $50,000 as he only received a $10,000 payment. (Cotton Deel., 1 

24.) Wbile Geraci commenced tho Cotton CUP, he has refused to restore the CUP to Cotton's 

sole name, thus causing Cotton damages in an umount to be proven at trial. 

b. Geraci And Berry's Reliance On The · 
Statute of Frauds and the Parole Evidence Rule Is Misplaced 

It appears that tµe Geraci's complaint and his entire defense to the claims of Cotton, is 

premised on the Statute of Frauds, As discussed above, GeracPs admissions as to the existence 

of the full binding terms of the November Agreement are damning, His attempt to cling to a 

five-sentence one-page document as the be~all end-all for the parties' deal is not persuasive. 

The fact is, the five-sentence one-page docwnent is, on its face, ambiguous and the terms 
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actually agreed upon by the parties that fill out the November Agreement are reliable, credible, 

and controlling. Indeed, the Court previously ruled us such on November 6, 2017, when it 

ruled against Geraci ts stutute-of"frauds-and"parole-evidenee-rule-based demurrer, 

Moreover, the statute of frauds does not apply and is not permitted to be used for an 

unconscionable fraud or to unjustly enrich a ~ird party, which would be the result if the Court 

were now to cancel its previous determination that the Statute of Frauds is no bat to Cotton. 

~.g., Monarco v. Lo Greco (I 950) 35 Cal.2d 621, 623 [saying that estoppel has bc;en 

uconsistently applied by the courts of this state to prevent fraud that would result from refusal 

to enforce oral contracts in certain oircumstances."]) Per the November Ag1·eement Geraci was 

to pay $800,000 and ensure Cotton received at least $10,000 a month from operations of the 

MMC_C which would last for an estimated l 0-year period at minimum. This is an obligation of 

approximately $2,000,000, Thus, Geraci is estopped from asserting the statute in this case 

where it would result in a windfall to Geraci of$ l_,200,000 - minimum. (Cotton Deel., 124.) 

2. Cotton Will Prevail On His Declaratory Relief Cause of Action 

Cotton seeks declaratory relief against Berry and Geraci. Specifically, Cotton requests 

a.judicial declaration that (a) defendants have no right or interest whatsoever in the Property, 

(b) Cotton is the sole interest-holder in the CUP application for the Property submitted on 01· 

around October 31, 2016, (c) defeodant have no interest in the CUP application for the 

Property submitted onor around October 31, 2016, and (d) the Lis Pendens filed by Gero.ci be 

released." (Id,) Under California Code of Civil Procedure Section 1060, a party to a contract 

may _ask the Court to declare '~his or het' rights or duties with respect to under .. , in cases of 

actual controversy relating to the legal rights and duties of the respective parties." 

23 For the reasons argued above, Cotton's will meet these requirements. Cotton is, and at 

24 all times mo.terial to this action was, the sole record owner of the real property that is the 

25 subject of this dispute (11Property'1). (CottonDecl. 1 ,r 3.) Neither~ llQ! Geraci have !lfl)'. 

26 interest in the Propertx as an~ licensee, ugent. Q! lessee (Cotton Deel., ,r 3,) Absent 

27 Cotton's approval at the outset of the application process, neither Berry nor Geraci would hnve 

28 
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been permitted to file an application for a CUP on the Property. Absent Cotton's approval at 

the end of the application process, neither Beny nor Geraci should be permitted to obtain a 

CUP on the Property, Further, following issuance of a CUP, it runs with the land and may be 

controlled unilaterally by the land's owner, This rule was affirmed by the California Supreme 

Court in Malibu Mountains Recreallon, Inc. v. County of Los Angeles (1998) 67 Cal.App.4th, 

362, 370. In Malibu, the Court held thnt a CUP runs with the owner's land, and such a 

landowner may compel a public entity to recognize assignment of the CUP to a new lessee. 

As n consequence, applied here, Cotton is and always has been in control of whose 

name his application is processed and in whose name the permit must be issued. The 

Municipal Code at section 113,0103 provides: 

Applicant means any person who has filed an application for a permit, map or 

other matter and that is the record owner of the real property thnt is the subject 

of the permit, map, or other matter; the record owner1s authorized agent; or any 

other person who can demonstrate a legal right, interest, or entitlement to the 
use of the real property subject to the applicntion, 

(Bold added,) Cotton, the sole record owner of the Property, is the only person who 

qualifies as the applicant on the Cotton Application under this standard. Accordingly, Cotton 

is likely to prevail on his cause of action for declaratory relief. 

B. Co~on Will Be Im~parably Hanned ~fthe Court Does Not Grant the Injunction 

Absent intervention by the Court, Cotton will suffer irreparable harm in the following 

ways: 

First, Cotton will continue to suffer from the City's arbitrary and capricious decision to 

process the Cotton CUP application without reference to Cotton. The City's September 2017 

emuil is driving the urgency of this request for the Court to intervene ns it creates an untenable 

situation because it virtually assures that Cqttons' nnew'' CUP application (which bears his 

nnme alone) would not be approved before the City approves Cotton's "originnP' CUP 

applicntion, which also bears Berry's name. Thnt is because the already-pending Cotton CUP 

Application wa.s filed 12 months before Cotton could file his new CUP application. If Cotton 

fails to file a new application and win the "horse race" to the finish Hne of the already pending 

8 

MBMORANDUM IN SUPPORT OF DARRYL COTTON'S EX PARTE APPLlCATIONFOR TEMPORARY 

RESTRAINING OR.DER AND ORDER TO SHOW CAUSB REGARDING PRELIMlliARY INJUNCTION 



546 of 1714

065

) 
1 

2 

3 

4 

5 

6 

7 

! 
r 8 

9 

IO 

11 

12 

13 

) 14 
} 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

J 28 
FINCH, TllDRIITON ll 

DAlftll,UP •7-47 Ew.ullva o,, .. ,.su!l~7oo 
senD1eoo.CA112.m 

(l!G8l 7374100 

Cotton CUP appl1cation thnt is unjustly under tl1e sole control of Geraci, Berry and the City, he 

will be irrepuably harmed. 

Second, the City's approach to this CUP improperly endows Berry and Geraci with 

power to sabotnge the application efforts ofCo~on as to his Property. Simply put, the City 

should not accept information from Berry and .Geraci as to a Property in which they have no 

right to use. Berry and Geraci, at any time, could provide misinformation as to the Property_ 

and or mislead the City in order to sabotage the CUP. Cotton should not be subjected to this 

risk for a day let alone for the m!llly months it will take to resolve the contract and fraud 

lawsuit pending in the related action, This is a significant concern here where Geraci seeks the 

clever application of the statute of frauds to justify his use of a flve..:sentence one-page 

document, alleged by Cotton to have been procured by fraud, to allow him to obtain a 

$2,000,000 property for $800,000. 

. Third, the City is pursuing a dedication of a portion of the Property and that this 

dedication is supposed to occur any day now. (Cotton Deel., ii 27, see Schweitzer Deel., ,I 15 

attaCQ.ed as Exhibit 11 to Cotton Deel.)) Geraci has not p'aid a $6,000 invoice necessary to the 

CUP processing (Cotton Deel., 127, Ex. 12.), In fact, the CUP issuance is to occur t 1no later 

than March 2018." (Schweitzer Deel, 1il 12-13, attached as Ex. 11 to Cotton Deel.) The 

exclusion of Cotton, th~ only person with an interest in the property, from. these events-

learned only as part of this lawsuit-is unreasonable and unacceptable. 

-
Fourth, Cotton, as owner of the Property, will be further forced to abdicate his 

constitutional right as a property owner to determine who may use his property as ,-ie sees flt. 

(See Loretto v. Teleprompter Manhattan (1982) 458 U.S. 419, 435 [saying that a landowner's 

right to exclude othe1·s from the use and possession of the property is "one of the most essential 

sticks in the bundle of rights that are commonly characterized as property."]; see also Fretz v. 

Burke (1967) 247 Cal,App.2d 741, 746 [holding that an irreparable harm occurs where one's 

behavior 11constitutes an overbearing assumption by one person of supel'iority and domination 

Q.YQ!'. the i1ghts and property of others.,,]) 
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-· 
As such, Cotton will incur irreparable injury if the City does not intervene. 

C, . The Balnnce of the Equities Weigh in Favor of Cotton 

The balance ofhal'm.s factor stm·kly weighs in favor of the Court granting Cotton's 

request. In contrast to the harm that Cotton would suffer absent an injunction, Geraci will not 

suffer harm at all if ru1 injunction were imposed. Cotton simply seeks assurance that the CUP 

will not be derailed by Oeraci's malfeasance. 

·v 

CONCLUSION 

Bused on the foregoing, this Court should issue the temporary restraining order nnd 

order to show cause as requested, Moreover, the Court should expedite the hearing for a 

preliminary injunction to the nearest date available- and certainly well before Mm·ch 2018, 

when the City, according to Oernoi's own witness, will rule on the CUP application. 

DATED: December 6, 2017 

2403.004/3C86964.amq 

Respectfully submitted1 

FlN~lRD,LLP 

By:_--=-..,_,,,.,=-=-="'"""':"T7--=------
DA VID s. DEMIAN 
ADAMC.WITf 
RISHI S. BHATf 

Attorneys for Defendant and Cross~Complainant 
Darryl Cotton 
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FINCH, THORNTON & BAIRD, LLP 
ATTORN!iYB AT LAW 

~747 EXECUTIVE! DRIVE - SUITE 700 

SAN ornoo, CALIPORNIA 92121-3107 

"TELEPtlONE: (866) 737•3100 

FACSIMILE: (868) 7a7-3\01 

Attorneys for Defendant and Cross-Complainant Darryl Cotton 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF SAN DIEGO 

CENTRAL DIVISION 

LARRY GERACI, an individual, 

V, 

DARRYL COTTON, an individual; and 
DOES 1 tht'ough 10, inclusive, 

Defendants. 

CASE NO: 37-2017-00010073-CU-BC-C'IL 

DECLARATION OF DAVID S. DEMIAN IN 
SUPPORT OF DARRYL COTTON'S BX PARTE 
APPLICATION FOR TE:tvfPORARY 
RESTRAINING ORDER AND ORDER TO 
SHOW CAUSE REGARDING PRELIMINARY 
INJUNCTION 

[IMAGED FILE] 

Assigned to: 
Hon, Joel R. Wohlfeil, Dept. C~73 

Date: 
Time: 
Dept.; 

December 7, 2017 
8:30 a.m. 
C-73 

Complaint Filed: March 21, 2017 

-----------------1 Trial Date: Mny 11, 2018 

AND RELATED CROSS-ACTION, 

I, David S, Demian, declare as follows: 

1. I am an attorney admitted to practice before this Court and all courts in the State 

25 of California and a partner In the law firm of Finch, Thornton & Baird, LLP, counsel of record 

26 for petitioner/plaintlffDarry Cotton ("Cotton"). I make this declaration in support of Cotton's 

27 ex purte application for a temporary restraining order and an order to show cause why a 

28 
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preliminary injunction should not be issued against Larry Geraci and Rebecca Berry on the 

Conditional Use Permit Application - Project No, 520606 currently pending before the City. 

2. I have personal knowledge of the facts stat!;"!d herein and, if called as a witness, I 

could and would competently testify to them. 

3. On September 22,2017, I wrote to Firouzeh Tirandazi, Development Project 

Manager, for the City of San Diego, and informed het· that the CUP application at issue in this 

action should be processed solely in Cotton's name. A true and correct copy of this letter is 

attached as Exhibit 1, Ms. Tirandazi replied1 however, by saying that Cott<;m should file a new 
I 

CUP application in his name alone but that the City would award the application to the party 

whose application the City processes first. A true an~ correct copy of this email is attached as 

Exhibit 2 to this declaration. 

4. On October 31, 2017, I appear.ed before Judge Sturgeon and represented Cotton 

on an ex purte application for alternative 'Nlit, Case No. 37-2017-00037675-CU-WM-CTL. 

Judge Sturgeon ordered the matter to be reassigned with the. related action Case Nwnber 37-

2017-00010073-CU-BC-CTL pending before this Cowt. Judge Sturgeon denied the request 

for issuance of the alternative writ. Cotton agreed"to withdraw his request for a hearing on the 

peremptory writ before Judge Stwgeon in light of the reassignment of the case with the related 

civil action. 

5. On December 4, 2017, I proposed a stipulation whereby (l) parties agree to 

work together in good faith to pursue the prompt issuance of the CUP; (2) parties agree to 

instruct City to communicate with both parties as applicants; (3) the parties to agree that 

neither will take any action to withdraw or tenninate the application without the other party's 

prior written consent; ( 4) parties agree the parties wiU share all communications relating to the 

CUP process made with the City or any third~party consultant of a party, whether oral or 

written; ( 5) parties agree to split 50/50 the costs incurred to the City for pursuing the CUP from 

the date of this o'rder, provided the costs are reasonably incurred and approved in advance in 

writing by Geraci and Cotton; (6) the parties reserve the right to recover aJl such costs in 

2 
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connection with the Geraci v. Cotton Action; (7) Geraci and Ben·y to deliver to Cotton copies 

~fall documents relating to the CUP application process from the date of CUP submission 

through todafs datet including communications, reports and analyses prepared by consultants 

retained by Geraci in connection with the CUP (such as Abby Schweitzer); and (8) the Court 

appoints a referee to resolve disputes as to the enforcement of the stipulated order. Geraci and 

Berry, howevei·, rejected this proposed stipulation. 

6. Pursuant to California Rules of Court; rules 3 .1203 and 3. l 204, I provided 

timely ex parte notice of this application to all parties, including the date, time, and relief 

sought. On December 5, 2017, I sent written notice of this ex partc application to Jana 

Mickova Will, Deputy City Attorney for respondent/defendant City of San Diego, and Michael 

R. Weinstein, counsel for real parties in interest Rebecca Berry and Larry Geraci. A true and 

correct copy of this written notice is nttached ns Exhibit 3 to this declaration. 

7. The notice provided stated that Cotton's application would be filed in 

Department C-73 of the captioned court and would proceed at 8:30 a.m. or as soon thereafter 

as the Com·twould hear it. As ofthls drafting, I have not received response stating whether the· 

City, Berry, or Geraci will oppose. 

I declare under penalty of perjury under the laws of the State of California that the 

foregoing is b·ue and con·ect. 

2403.004/3O88976,amq 

3 

DECLARATION OF DAVIDS. DEMIAN IN SUPPORT OF DARRYL COTTON'S BX PARTE 
. APPLICATION FOR TEMPORARYRESTMINING ORDERAND ORDER TO SHOW CAUSE 

REGARDING PRELIMINARY INJUNCTION 

-~-·· 
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FINCH 0THORNTON ° BAIRDLJ 

ATTORNliYS AT LAW 

Boptembor 22, 2017 . 

YIA US. ANJJ /SLECTRON.IQMAIL 

Ms, Pli"Ou7.0lt Th'undnzl . 
Pevelopmont Pt'Ojoot Mn.nn.gor II 
Dovelopment Soivlees Depa1·bnent 
1222 Plrat Avonue, MS 301 
Ban Diogo, dallfol'llin 92101-4101 
ttlrandnzl@s11ndlego,gov 

Re~ 6.l'WJ!ederal BQYlewmJ., Pr'Q.feot S20if06_ QQ.ndlli<mal flso J?ertJJfl 

· D0111• Ms, Tlmadiizl: 

Dnvld S, D11mlnn 
ddom!an@ltblew.aom 

Pllo 2403,0 00 

We ropreBentD!\t't).'.l Cotton, tho reool'd ownor of 6176 Poderal Bouloviu'd ~11Profttf1) that Is the 
subject of1ho applloatlon (0 ProJeot 52060611) to obtain a Conditional Uae Po1rnlt (~ CUP 1) to operate a Modloa1 
Matlj\JUDR Gonsumer COOJl13l'6tlvo f1MMCd11), , . . . 

As sot forth below, Roboooa Ber1y has 110 legal bMls to be Ustod in any oapuolty on Projoot 520606, · 
Therefbre; we domand 1he City olthet•1 (1) romove Ms, Berry fl:om Pro)eot 520606 und prooess the applloution . 
for Mr, Cotton: or (2) oomndt .lo aooeptlng Mr. Cotton's aeparu.to, Jlat'lllloi appllontlon for n CUP on the · 

\ Pro pert}' In his onppciUy as reoord owner. . 
I 

) 

l. ,Remove Ms, IJerey J!rom Pl'9Jc,ot 5206Q~ 

a, 

b, 

o, 

d, 

6, 

M1•, Cotton ls tho l'OOOl'd owner of1hc Propcro/,1 

Ms, Be1:ry submitted tho Oenoral A.pplloatlon (Fonn DS-3032) fot• Pt-ojeot 520606 Q8 

1111n otho1· person h11vlng A leg11l right, !ntorest or entltlomont to tlw,uee of the·property1' 

_l:iuraunnt to Mlmlolpiil Code sootlon 112,oio2, She furthe1·11ubmlttod the Ownership 
D18oJosu~ Statement (DS.318) alJ "Tonant/Leasoe,11• 

MB, Berty is not ourreotly1 and novel' bRS boon. 11 Tenant/Lessee of tho Proport)' nor 
doos sha hn.ve ahy other legt}I rlghti Interest, or entltloment to tho \lse of the Ptoporty, 

· Until reviewing a rooently obtainod oopy of the appllolltlon via a PubUo ReoOfds Aot 
Requesl1 Ml•, Cotton had no tcnowlodge that the Ownershlp D!sotoauro Statomont (DS-
318) oontalned n st11toment thnt Ms, Eor1-y olairned nn lntotest fn the Pt'Oporty 11s h 
Tc>nanVLossee, · . 

Munloi~l Code seotion 126,0302 provldos thllt thi prlvltege11 and oondlUollS ofa. CUP 
· are n oovommt thnt runs wlt:h the lnnd iu1d, In addition to blndlns tho permittoe, bind 

onoh 11uoooS1101· ln Interest, Furthe1·1 n vnrtnnoe tor the use of property in.a pnrtlo-ul!U' 
11111nnor ls not parson al to the owner at the tlmo of the gt'tmt, but is nvnlmble to 11-ny 
subsoq-oont ownQr, \Jn1ll lt oK()lres aooordiltg_ to Its te1·ms 01• Is effeotlvely revoke~ all.d 
1hts ts truo, even 1hough the odglnnl owner did not not on lt:. (See Cohn v. Coimty Bd. 
qf Sup'rs of Los Angelos Coun(V (1955) 135 Cnl,App,2d 1801 184,) 

---------1 Reoord owner moans 1bo owno11 ofroal p1•opol'Ly 1111 abown an the latoat oqun1f~d propurty rox neeesamont roll!! ofthu San 
Diogo Co11nty Asee8IIOI' (SDMC § II 3,0 l 03 ), . 

' . 
111nob1 'l'hlll'llton &Balrd1 Llit 4747 BxocuUva Drlva1 S11ll'i! 700 Sall Dlouo, CA 921,2'- TOSS.787.3100 PllSB.787,9101 ftblnw.eom 
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Ms. -Ffrouzeh Tlra.ndnzi 
September 22, 2017 
Page2 of2 · ,, 

In siun, Ms, Beri·y onnnot pl'oduoe any evldenoe of n legal right, lntevest1 01• entlijement to the use of the 

?roporLy 0011flm1lng her lntereat 111 the Pl'operzy, Therefore1 a~e m1)st be removed from PL·ojeot 520606 and 
1·eplaoeo_by M~, Cotton 11s reoo1'd owner, . . ·, . 

2. Aooem Seoo11d &PlJogtlou 

If the City 11eve1•theleas oontinues to reoogntze Ma, Ben•y 11a the Appllo11nt C-01• PL'ojeot 520606 In her 

oapaolty 119 Tetrnnl/Leseee, then wo <lenmnd the City oommlt to Rooeptlng ML•, Cotton's sepnt•ato, parallel 

applloatlon fo~.a ctn> on the Propel'ty in Ms onpooUy as 1·eoord owner, We undet'8tand the City r«iently 

refused Mr, Co1.tQn1 s roqueet to proooeB a t1epnr11te, pru.·allel CUP Rpplieatlon on the Pi·ope1fy, This refusal fa 

oot suppo1'ted by any provlsf on of tl)e Munlolpal Codo, · 

An nppllont!on may be flied by any peraon thnt onn demo11atrme a icgttl. dght, Interest, or entitlement to 

the uao tif the 1'eal prope1•ty subJeot to the appliontlon, (SDMC § 112,0102,) Whore there Is a dtsputo over who 

has II right Co the use of the.property, the City muet neoeselll'liy allow for multiple, separate appltontlona frotn 

those pmtlea to the dispute untU the d[epute hllll been 1•osolvecl, . 
. . 

Indeed, the City'a i-efu1:111I to 11ooopt a aep11rato, par1:11le! CUP appllo11tion directly oonfllots with our own 

expel'le11oe with Projeot 37068 7 and Ptojeo~ 421373, the aeoond ofwhloh wns submitted upon the City's 11dv!oe ' 

nnci aoce-_pted for review while the flrat had &Jro11dy boon approved by the Honl'lng Officer, In Project 370087, 

the pcopert.y ownel"s ,rnthol'Ized 11g1mt submitted ii CUP nppfioatlon on beha1f ofthe property owner, A dispute . 

urose botweQll the pcoperty ownernnd tho nuttiorlzed agent ovet wlto hnd the t'ight to the cOP appHoatlon, The 

pl'Oporty owM11 w11t1 fo1•ped to file n pot!tlon for writ of mandRto ~gnlnat the-Clty to repllloe the authorized ngent 

with the property owner, Rnd the J)toperty owner pi-evafllld, (Se~ Eirgsbrets{ln v, City of San Diego (2015} 37. 

201 S-00017734-CU-WM-CTI....) While the lnwsult to dete1•mlne who had the right ove1• the CUP appllontlon , 

wa:i pending, tho City allowed the prope1°ty owne1° to submit hls own CUP applioatlon for the same propel'Ly in 

hle oapao!ty ns property owner, 

3, ponqJueion 

· We demRnd the City either: (1)-remove Ms. Bert'Y from PL•Q!eot 520606 1111d prooesa tho npplloatlon for 

~fr. Cotton; OL' (2) commit to nooeptlng Mt'. Cotton's separate, pnraflel appHont!on fo1• 11 CUP on the Proporly ln 

his oapaolty ns rocot'd ownet•, fil.fflahd l\ ~oapgnse JnwfilngQ)'. ,S1tember 28, W2, lf'we do not hePr 

from you we will deem both of theso raquests to hiive be~i:i den1ed an will file a petition for wl.'lt of mandate 

with the Superlot· Court, 

DSD:dad/3BU0805 02 

David S, Demlim, 
Pm·tnet• 

Pinell, 'f.homllln & Dn!rd, l,{.p 4747 Ilxecnt!vo Drl~o,Sulb! 700 SM Dleao;CA 92131 'I' DS0,737,UUO [lllli0,7$7,3101 ftblijw&am' 
' . 
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David S. Demian 

From: 
Soni: 
To: 
Cc: 
Subject: 

. . 

Tlrendezl1 Flrouzeh <FTlrandazl@aandlego.gov> 
Frtday1 September 20, 2017 4:23 PM 
Holly J, Glavlnlo 
Oevld S, Demian: Abhey S9hwettter; becky@tfcsd.net: Fl~Gereld, PJ 
RE:: 6176 Federal Boulevard ~ Project 620606 Condlllonal Use Permit 

Good Afternoon Mr. Demlan 1 

Development Setvlces Department (DSD) Is In receipt of your correspondenco dated September 221 2017, You may 

submit on app!lcatlon for a CUP for a Marljuana Outlet, 

Ni you've acknowledged In your letter, DSD Is currently processing an appllcation, submitted by Ms, Rebecca Berry on 

March 13, 2017, for a Conditional Use Permit for a proposed Medical Marijuana Consumer Cooperative at 6176 Federal 

Bouleviird, Ms, Berry and her consultant processing the application on her behalf, Mr. Abhay Schweltzer1 are also copied 

on this emaU, 

Please be advised that the City Is only able to make a decision on one of these appllcatlons; the first project deemed ready 

for a decision by the Hearing Officer wl!I be sclieduled for a pub lie hearing, Following any final dec!slon on one of the 

CUP appllcatlons submitted for the above referenced address. the CUP epp!lcation stlll ln process would be obsolete and 

would need to be withdrawn, 

. flrouzeh Tlrandazl 
· Development Project Manager 

City of San Diego · 
Development Services Dapartl'l'!ent · 

{619)446-5325 
SPndlego,gov 

112.9R~.flO~l? N~w: Pov Jnvolc;es and [)epos!ts 0nllne 

CONFIDENTIAL COMMUN1CA'110N 
'This eleclronlc rMII meHB8e ond sny attochmonts nre !ntonded only forlhe uso of tho nddre.ssM[s} num ad ob ova and mev ~on\aln Information th Dt 1, prMleged, 

confidential and ei,ampt from dlsclosure undPr eppllcablo lnw, II you ar11 not an IMended roclplon11 onhe omp!oye8 or nsont rasponslblo for dnUverlns th[$ a·m~ll to 

\he Intended revlplPnt, you ol\l hero by not]ned lhet11ny dbsemtn~tlon, dls!rlbullon or copying of this wmmunlcatlon Is str1ctlyprohlblted, If you, recelVod this o-mall 

mlll,SP80 In orror, ploaso tmmodlotolynotlfy tho sendarbV replying ID this mmaga orby t1Jlophone, Thank you, 

From: Holly J, G!avlnlc [mallto:hghwtnlc@ftbl.1w.com] 

Sent: Friday, September 221 2017 11:27 AM 

To: Tlrandazl; Flrouzeh <FT1randazl@sandfego.gov> 

Cc1 Davids. Demla n <ddemlan@ftblaw.com> 

subJect: 6176 Federal Boulevard. ProJect 620606 Conditional Use Permit . 

) Ms, Tlranda2.I, 
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Please see the 11ttached letter of today's date sent on behalf of David Demlan regarding the'above-referenced 

Condition al Use Permit, 

Holly J. Glavlnlo Legal Secrofu,y 

Finch, Thornton & Baird, LLP Attorneys At Law 
4747 Exeou!lve Drive, Suite 700 San Diego, CA 92121 
T 858,737.3100 F 068,737,3101 Rblaw,com 

oo«111ogNTV\I.ITY NOTIOru To1o omllll conlalrfo regally pl'Mleuod and oonfld&nUnl lnrormanon lnland11d only for the fndMdual or entity na11111d 'Mlhln 1h11 mee1111ge, lf I.Ile 

leader of \hie mauag o ta nol I.Ile lnlended rlldplen~ or lhe egent ro&l)Ol1albla to del~r 11 to lh9 l/ll&nded reclplenl, you ere hetabV noUn&d that any lffleW, dluomlnaUon or 

<:0pyfnu of lhl! communloaUQll 1, p101\tbllad. lflhte con.munloallon wan reoolVed In Bfl\ll, ploaes noUrt- uu by mplyomall nnd delelolliemlglnal memge, ' 

2 
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David s. Demian 

From: 
sent: 
To: 

David s. Demian 
Tuesday, December 051 2017 7:20 PM 
Michael Weinstein 

Subject: Ex Parte Notice - Geraci v. Cotton, et al. (Case No, 37"2017-00037675-CU-WM..CTL) 

Dear Counsel: 

This ls to provide notice we have set an ex pa rte Ii earing In the referenced action before Judge Wohlfell ln Department 

C·73 on Thursday, December 7, 20171 i3t 8:30-a.m., at whkh we will seek a temporary restraining order and order to 

show cause regardlns prellmlnary Injunction. We are preparing movlns papers and wifl serve them on you as soon as 

they are available. 

Regards, 

David 

David S. Demian Partner 

Finch, Thornton & Baird, LLP Attorneys At Law 
4747 Executive Drive, Suite 700 San Diego, CA 92121 
T858,737.3100 D 858.737.3118 M 858,245.2451 F 858.737.3101 

ftblaw,com IDQ Llnkedln 
CONFIDENTIALITY NOTICI:: Tola em alt CQnle.lna legally prtvlleglld end conflden\!ill Inform eilon lntendad only for Iha lndMdual or entlly named within the masaeg;e, 1r Iha 

reader Of Ihle menage Is nolthe rntendad recipient, or the ogenl rnipon~lbla to de\!ver It lo lhe·lnLBnded reclp!enl, you arn horeby noUrte,:! Lha1 any review, d!rn,mlnaUon or 

c;opyln9 of 1h19. commuolcallon la prohlblleo, If lhl& c;ommunlcl)11on was 1ocetved In error, please ool!fy us by reply amatl end de!ele i.hll orl(llnal i;nessege, 
. . 

1 

.. ---
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DAVID O, D1:MIAN, BP/l' 220820 

E-MAIL: <lg'emlan@llblaw,oom 

ADAM C, WITT, SIHI 27150;;! 

E-M AtL: awlU@flbl PW.~om 

RIBHI S, DHATT, SON 312~07 

e-MAIL: rbh oll@fl bh w.oo m 

FINCH, THORNTON & BAIRD, LLP 
ATTDRNl:1/B AT ~AW 

4747 EXECUTIVE DRIVE - BUlrl! 700 

SAN D1800, CALIFORNIA 91121•3107 

Tl:LEPHONE: (050} 737-3100 

l'ACBIMILE: (068) 737+3101 

Attorneys for Defcndruit and CrossftComplainant Darryl Cotton 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF SAN DIEGO 

CENTRAL DIVISION 

11 LARRY GERACI, an individual, CASE NO: 37-20l 7ft00010073-CU-BC-CTL 

DECLARATION OF DARRYL COTTON IN' 
SUPPORT OF DARRYL COTTON'S EX PAR TE 
APPLlCATIONFORTEMPORARY 
RESTRAINING OR.DER AND ORDER TO 
SHOW CAUSE REGARDING PRELIMINARY 
INJUNCTION 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Plaintiff, 

v. 

DARRYL COTTON1 an individual; and 
DOES 1 through 1 O, inclusive, 

Defendants. 

---------------! 
AND RELATED CROSS-ACTION. 

I, Darryl Cotton1 declare as follows: 

[IMAGED FILE] 

Assigned to: 
Hon. Joel R, Wohlfeil, Dept, C-73 

Date: 
Time: 
Dept,: 

December 7, 20 I 7 
8:30 a,m, 
C-73 

Complaint Filed: March 21, 2017 
Trial Date: May 11, 2018 

1. I make this declaration in support of my application for temporary restraining 

25 order and order to show cause why a preliminary injunction should not be issued agamst Larry 

26 Geraci and Rebecca Berry on the Conditional Use Permit Application-Project No. 520606 

27 currently pending before the City. 

28 

DECLARATION OF DARRYL COTTON IN SUPPORT OF DARRYL COTI'OWS EX PARTE 

APPLICATION FOR TEMPORARY RESTRAlNING ORDER AND ORDER TO SHOW CAUSE 

REGARDlNO PRELIMlNARY INJUNCTION 
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27 

) 28 
FINCH, lHOIWTON & 

IINRD.LLP 
4747 .iclCUllvo 
Drive • Sule 700 

Ban Olevo, CA 92121 
(e5D)137-3100 

2. All facts stated in this declaration are made on the basis of personal knowledge, 

and if called as a witness, I could and would competently testify to them. 

3. I am, and have been nt all relevant times, the so]e record owner of the real 

property located at 6176 Federal Boulevard, San Diego, California 92114 ("Property"). 

Neither Rebecca Berry nor Larry Geraci have an interest in the ProJ?ertyi whether as owner, 

agent, licensee, lessee or any other capacity. 

4. In or about August 2016, Gerjici approached me and expressed interest in 

purchasing the Property, 

5. Geraci said he was interested ~n the Property because it was potentially eligible 

to be awarded a conditional use pe~t ("CUP") by the City of San Diego for the operation of a 

Medical Marijuana Consumer Cooperative (~1MMCCn}. 

6. Geraci indicated that the pennitting process would take several months but that 

he bad special skills in obtaining the CUP that would benefit our application. Specifically, he 

represented there was a zoning issue that needed to be resolved before the CUP application 

could be filed and that he was uniquely qualified to resolve it, I believed him because Geraci 

told me he has successfully l'lln other marijuana dispensaries in San Diego County. 

7. Over the course of the following weeks and months, Geraci and I continued to 

discuss the CUP application process and negotiated the terms of the possible sale of the 

Property. 

8, On September 24, 2016, for instance, I sent Geraci a proposed agreement. This 

proposal provides, in part, that Geraci would pay me a total of $800,000.00 in consideration for 

the sale ofmy Property. This proposal was not executed. A true and correct copy of the 

proposed agreement is attached as Exhibit 1 to this declaration. 

9, On or around Octa ber 31, 2016, Geraci told me that that I had to sign a 

"Ownership Disclosure Statement'' in order to allow Geraci to prepare the CUP application. 

The fonn had Berry listed as a tenant, even though I have never met her and have never rented 

my Property to her, Geraci explained that Berry was his trusted employee vAio was 

2 

DECLARATION OF DARRYL COTTON IN SUPPORT OF DARRYL COTTON'S BX P ARTE 

APPLICATION FOR TBMPORARY RESTRAINJNG ORDER AND ORDBR TO SHOW CAUSE 

REGARDING PRELIMINARY INJUNCTION 
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knowledgeable and involved in the MMCC CUP process and proeedure, I believed Geraci and 

executed the application based on Geraci's representations. 

10, On or aroW'ld November 2, 2016t Geraci and I spoke at his office about our 

4 CUP arrangement and the sale of the Property, We reaehed final agreement on the terms for 

5 the sale of the Property which included, but without limitation, the following key deal points: 

6 (a) Geraci agreed to pay $800,000.00 in cash consideration for the purchase of the 

7 Property, with a $50,000.00 non.refundable deposit payable to me immediately and the 

8 · remaining $750,Q00.00 payable to me upon the City's approval of the CUP application for the 

9 Property; 

10 (b) The parties agreed that the City's approval of a CUP application to operate a 

11 MMCC at the Property would be a condition precedent to closing the sale of the (i.e.: the sale 

12 of the Property would be completed and title transferred to Geraci only upon the City's 

13 approval of the CUP application and Geraci's payment of the $750,000.00 balance of the 

14 purchase price to Cotton, If the City denied the CUP application, the parties agreed the sale of 

15 the Property would be automatically terminatcaand-COtfon woillcfbe entilleo fo reimrnl1e-
· l 6 entire $50,000.00 deposit.) 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

(c) Geraci promised to give me a 10% equity stake in the MMCC that would 

operate at the Property following the City•~ approval of the CUP application; 

(d) Geraci agreed that, after the MMCC started operatioll8 at the Property, Geraci 

would pay me 10% profits of the MMCC's monthly profits and that Geraci would guarantee 

that such payments would be at least $10,000.00 per month; and 

(e) The parties agre~d to negotiate in good faith for execution ofan agreement 

.comprising all the foregoing binding provisions aa well as provisions reasonable and 

customary for such an agreement. 

11. Although Geraci and I came to a final agreement on the purchase price and 

deposit, Geraci asked me ifh~ could pay me a partial depositof$10,000.00 tpwards the total, 

$50,000.00 amount, as he needed some extra time to pay me the full $50,000.00 deposit. 

3 
FINCH, ffl0RNTON II 

PAIRO,lU' 
-471ft Elceo.lllvo 
llrlve , Si.Ila 700 

San Dlooo, CA 02121 
l85BJ 737-:1100 

DECLARATION OF DARRYL COTIONIN SUPPORT OF DARRYLCOITON'S EX PARTB 
APPLICA TJON FOR TEMPORARY RESTRAINING ORDER AND ORDER TO SHOW CAUSE 
REGARDING PRELIMINARY INJUNC'fION 
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1 · Geraci paid me the $1 0t000.00, and we executed a receipt for that payment that very day, 

2 November 2, 2016 ("November Writing'). Attached at Exhibit 2 is a true and correct copy of 

3 the November Writing. 

4 
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28 
FINCH, lliORNTON & 

BA1/IO, l1P 
4747 Eie™1ve • 

Prlve • Bulle 700 
8sn Diego, CA 1l2m 

(858)737-3100 

12. Later the same day that we executed the November Writing, I emailed Geraci 

and told him that, after further review, our November Writing failed to a reflect 11 key term 

regarding my equity stake in the MMCC to be operated at the Property. In my email, I 

reminded Geraci that my ten percent equity in the MMCC was vitally important to me, I also 

told Geraci to confrrm that my equity stake was a tenn of our agreement. Be replied by saying 

"no problem," A true and correct copy of this email is attached as Exhibit 3 to this declaration. 

13, In the weeks and months after our November meeting, Geraci provided me 

wdtings that materially differed the terms of our agreement. On February 27, 2017, Geraci 

sent me a draft Purchase Agreement. A true and correct copy of thls Purchase Agreement is 

attached as Exhibit 4. On March 2, 2017, Geraci mailed me a draft '~side agreement" that was· 

supposed to reflect my 10 percent equity interest in the MM:CC, A true and correct copy of 

this agreement is attached as Exhibit 5 to this declaration. I expressed my displeasure at this 

non-conformity and brought this fact to Geraci's attention. A true und correct copy of this 

statement is attached as Exhibit 6 to this declaration, 

14. Nonetheless, over the months, I continually reiterated the terms of our contract 

by emailing Geraci a summary of the key terms our agreement. In the numerous emails that I 

sent Geraci, I reaffirmed the fact that he promised to pay me a $50,000,00 non-refundable 

deposit; that he promised to pay me a 10 percent profit in the MMCC and a min1mum of 

$10,000.00 per month; and that he promised to negotiate with me to execute an agreement to 

contain all the foregoing bid,s tenns, Never once did Geraci deny the tenns ofour agreement 

or aver that I misunderstood him. A true and·correQt copy of this email exchange is attached as 

Exhibit 7 to this declaration. Geraci also texted with me as to his progress on the project and 

the finnl deal documents and never disavowed the agreed terms. A true and correct copy of 

text exchanges is attached as Exhibit 9 to this declaration, 

4 

DECLARATION OF DARRYL COTION IN SUPPORT OF DARRYL COITON'S EX PAR TB 

APPLICATCON FOR TEMPORARY RESTRAINING ORDER AND ORDER TO SHOW CAUSE 

~GARDING PRELIMINARY INJUNCTION 
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15. On or about March 16, 2017, I first discovered that Geraci had filed the CUP 

application for the Property back on October 31, 2016--even though he had previously 

promised he would not do so until after we :finalized our purchase agreement (ns we had agreed 

that the remaining $40,000.00 of his deposit would be payable upon filing the CUP 

application), 

16. On March 21, 2017, I sent him notice via email that our agreement with respect 

to the Property was tenninated. 

17. Because of Geraci1s bad faith actions and breaches of the November Writing, I 

entered into a real-estate purchase-agreement with another buyer, RJ, for the subject property. 

This purchase-agreement originally provided that I would hold a 20% interest in any :MMCC 

operated on the Property. In an effort to stymie this transaction, Geraci filed a lawsuit (Case 

No. 37-2017"00010073"CU.•BC-CTL) against me. 

18. On Marcl! 22, 2017, Geraci's attorney, Michael R. Weinstein ("Weinstein,,), 

emailed me a copy of a lawsuit Geraci intended to file against me. On March 28, 2017, 

Weinstein emailed me and told me that Geraci was moving forward with the CUP process and 

that Geraci intended to post notices on the Property. 

19. I responded to Weinstein's email and stated that Geraci is not allowed on the 

Froperty and that Geraci has no rights to the Property because our agreement hnd been 

'tenninated, 

20. I desire to have Geraci's associate, Berry, immediately removed from my CUP 

application on my Property because she was never a tenru1t of the Property and never had any 

rights to the Property whatsoever and her refusal to cede control of the CUP application is· 

impairing my property rights with respect to my Property. 

21. On May 19, 2017, the City sent a letter that stated, among other things: 1'In 

order to continue processing of your application, with your project resubmittal, please provide 

a new Grant Deed, updated Ownership Disclosure Statement, and a Change of Financial 

Responsible Party Form if the Financial Party has also changed:' Based on the City's email, I 
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assumed that I need not talce any affirmative steps to protect my rights, A true and correct 

copy of this letter is attached at Exhibit 8 to this declaration. 

22. On September 22, 2017, my attorney, David S. Demian, sent a letter to fue City 

of San Diego demanding that the City remove Berry from the CUP application and process the 

CUP in my name alone. A true and correct copy of this letter ls attached as Exhibit 1 O to this 

declaration. 

23, 0~ September 29, 2017, the City of San Diego responded to my attorney and 

indicated they would not remove Berry from the CUP. The City continues to refuse my 

request to remove Berry from my CUP on my Property even though I have provided evidence 

that I am the sole record owner of the Property and confirmed that Berry has no rights to the 

Property, Actually, the City did more than just refuse my request: It told me that it changed the 

way it was going to process the CUP application, For the very first time, the City told me to 

begin a new CUP application in my name alone and informed filsl that!! would award the M 

application to the 1llitlY ~ application~ first approved. This revision means that I 

would he unlikely ever to be awarded the CUP application because my original application, 

hearing.Berry/Geraci name, had been pending a year or so before I ever was informed that I 

needed to file a CUP application in my own name.· Until this time, I asswned I had control 

over the CUP application as owner. 

24. To date, Geraci has never paid me the balance of the $40,000.00 deposit that I 

am due, I am also concerned that the City's failure to honor my request will cause me to lose 

the competitive advantage that I will otherwise huve in the marketplace because I will be 

forced to abandon my year~old application and resubmit under a new, entirely different, and 

potentially longer regulutory scheme beginning January 1, 2018. Per the November 

Agreement Geraci was to pay me $800,000 and ensure I received at least $10,000 a month 

from operations of the MMCC which would last for an estimated 10 year period at minimum. 

This is an obligation of approximately $2,000,000. Were Geraci to acquire the Property for 

$800,000 he would receive a windfall of at least $1,200,000, 
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25. I see~ the Court's intervention now to help me protect my property rjghts and 

prevent the waste of my Prnperty's business potential, 

26, I seek the Court's intervention not out of animus, jealously, or ill-will towards 

Geraci or Berry. I simply want to vindicate my rights as the owner of my property. 

27, It is my understanding that Geracfis pursuing a dedication to the City of a 

portion of the Property and that this dedication is supposed to occur any.day now, per Geraci's 

CUP consultant Abby Schweitzer. Attached at Exhibit 11 is a true and correct copy of the 

declaration of Mr, Sqhweitzer. Additionally, it is my understanding that Geraci has not paid a 

$6,000 invoice necessary to the dedication. Attached at Exhibit 12 is a true and correct copy of 

the most recent invoice of the City in connection to the dedication, Although these matters 

affect the Property, I run not notified by Mr. Geraci or the City of these matters. 

I I I I I 

I I I I I 

I I I I I 

I I I I I 

I I I I I 

I I I I I 

I I I I I 

I I I I I 

I I I I I 

I I I ·1 I 

I I I I I 

I I I I I 

I I I I I 

I I I I I 

I I I I I 

I I I I I 
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I declote un'der _twnalty of perjury wider the.laws of th~ State of Califqmla that th~ 

forQgoiµg. ls Ltue and oom~ct. 

Executed This .f": day of D~cl}tllber ;201.7 in 'S.an Diego, Californla. 

D-
2403.00<l/3CB89!l2,emci 
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SE_RVICES AGREEMENT CON.TRACT. 

Customer; GERL lnvestmenta 
-5402 Ruffin .Road, Sle. 200 
Ban Diego. CA 92103 

Attn; Mr. Larry 'Geraci 
Ph: . 858.958A040 
E-mall: Larry@TFCSD.net 

Mr. Geraci;· 

Date: O012411 e 

Pursuant to our conversations I have developed this document to act as. fhe Contract between us. that wlll 

serve to define our relalions~lp, services, :and fee's for lhe dev.elopment ·of 6176 Federal Boulevard San 

Diego, OA. 9.2114 (hereinafter referred to es ihe-property) as a- n~ dlspensf)ry to be owned and manijg.ad 

by your company, GERL Investments. 

1) Th.e propert,y_ Is currently owned by me.1 Darryl ·Cotton (cottonftSeller) and occupied· by my company, 

fnda-Gro Induction lighting compa·ny (lnda•Gro-Tenant), Ul.'lder separate. conlract Cotton has agreed 

to .sell 1he property to GERL lnvestrr'lents (G.ERL..Suyer) for $4001000.00. and.a 10o/o equity position In 

the new licensed cannabis dispensary business· being developed at the property by GERL 

2) Upon-completion and transfer of property ownershTp-Cofton wlll lmmedlately cease belng the landlord to 

lnda-Gro and lndawSro wiff become-lhe tenant of GERL. 

3) GERL plans to·1ear .down tile t3xrstlng· stn.rctµre(s) and boiid •a new :structure fora -oommercfal 

dlspemuuy. Undei"'this ASteement GERL Will allow 111.tla•Gro to remsfrt In tha property at no Cbarg~ 

ontll sUQh time that the plan chedK with the City of .San Dletio h'aa been approved-and perm Its: h.ave • 

been ls.Sued. This prooes$· is expected 10 take 6-9 months.- .At the trme GERL notices lnda-Gro that the 

permits have bean fasued lnda~Gro wlll have 30 days to vacate the property. lnda-·ero agrees to 

cooperate-with GERL architects to ·access the property <;luring the design phase oUhls work. 

4) lnda-Gro Is agreeing to vacate the property In consideration for a relocation fee of $400,000.0b of which 

payment would be..qiade In two parts. Upon e.xecutlcn of this .Contract GERL agrees lo pay lnda-Gro 

$200,000. Upon Issuance of-the permits and tbe 30-day notice to vacate the balance, $200,000.00 

would become p_ayable and due. 

5) lnda•Gro currently operates what we refer to as .a 151 Fa 1111. This is a teaching and touring farm that 

demonstrates urban farming technolog.les which utilize our lightlng.sy.stems, controls and wate.uavlngs 

1 strategies utilizing Aqueponlos systems. Since It la in the 1nterest of all partlesi lnda-Gro, Cotton and 
/ 

I n·da••Gro 
6176 Federal ,BIV'd., 8an Diego, CA 9.2114-1401 

TOIi Free: 877.462,2244 Local: 619."266,4004 
www.lnda .. gro.co-m 

GER036Z 
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GERL to identiry ongoing Investment opportunities wlth both cannat;,ls and non-cannabis related 

ventures lnda-Gro and Cotton agree t.o use the current property to highlight the benefits of what havit1g 

a licensed drspensary Is to the community and once relocated lnda-Gra/Cotton would agree to conll.rtue 

to promote. tha 'new diS:pansary as an example of seed ta sale retEIII distribution .as well a!3 tdentlfy. other 

hWesttnent opportunities that-develop from IHtemsted parties having toured our facllitles-and wishing to 

establlah similar operaUons. 

8) GERL may wish to have- Interested parties tour the current and new property for lnda-.Gro 151 Farms. 

This to.a ls acceptable and under this Agreement would :ba .a mutual collaboratlon and s1raieglc .a'fllance 

In terms of the farming ·and cu1Uvc1tlon aspects provided by ·1nda-Gro a:r'id the Slte Acqulsltlon, 

Design/Build Constn.mtion and Reta.II Cao nabls Sel\llces provided by GERL forihose future contracts. 

TOTAL.PRICE: Four.Hundred Th.ousnnd a~d 00/100 ($400,000.00} 

I/we accept the Service Agreema'nt Contract as detailed and do hereby agree to the Term& as- sat forth herein: 

Sign: ____________ PrlntNama:. __________ Date: ___ ___,, 

Osrtyl Cotton, President 

Sign: ___________ PrlotN.ame: __________ oate: ____ _ 

Larry Geraci 

l n·da •G ro 
6176 Federal Bl.vd., San Diego, CA 92114~1401 

Toti Free: 877 .462.2244 Local: {;)19.2-66.4004 
www. I ride~g ro, com 

GliROJGJ 
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li/02/2016 

Agreement bi,tween Larry Geraci or nssrgnee and Darryl Cotton: 

oa rryl Cotton has agreed to sell the property located at 617.6 Feder a I 81Vd1 CA for a sum of $800,000.00 

to Larry Geraci or assignee on the approval of a Marijuana Dlspensury, lCUP for a dispensary) 

Ten Thousand dollars (cash) has been given Ill good faith e·amest money to be applled to the sales price 
of $SOO,OOO,OO and to remain In effect untll llcense is approved. Darryl Cotton has agreed to not enter 
Into anv other contacts on thls property. 

Jf .... n _____ _ 

GER0200. 
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ACKNOWLEDGMENT 

A notary publlo or other officer completing this 
certlnoate verlnes only the ldentlty of the f.ndlV!dual 
who signed the dooument to Whfch this certlffcate Is 
attached, and not the truthfulness, accuracy, or 
veltdlty ofthat document. · 

State of Callfom~ 1:"· · 
COtJnty of ~0- u.e0Q } 

011 J::lOM£ tn\ix ( ·-d 1 !ZOUa before me1 ~'SI (i 1-: N:e Wi ll }.l(JOOt'\I ii/td L 
(lnQE)rt name and tltla of the offtcer) 1 

personally appeared V 
who proved to me on the basis of a tlsfaotory evidence to ha the person(s whose n~me(a) ls/are 

subeorlbad to the within Instrument end acknowledged lo me that he/she/lhey executed the eame In 

h!sJhE)t/thelr authorized capaclty0es), and that by his/her/their slgnature{s) on the Instrument the 

pe~on(s), or the. entity upon behalf of which the person(s) acted, executed the Instrument. 

I certify under PENAL lY OF PERJURY undar Iha lawa of the·State of Ca!lfornla UlBt the foregoing 

paragraph Is Jrue and correct. 

WITNESS my hand and offlolal seal, 

Slgnatu~ ~ (Seal) 

. GER0201 
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GmaiI- Agteemtmt Puge I .ofj 

. . ·~ 
, -Gmall 

Agreement 
Wtld, Nov 2, 2016at 9:1i3'PM 

Sent from. my l~hon.a 

On N.ov t, 201 Br at 6~5.6 PM, J:)_arryl Ooftdft ,;:d'cl rryl@]lnckl~:o/o,'¢0r11• w:r:Pt13; 

HI Larr{, 

Thank you for maa\tng today. 8.lnce, we execu(ad tb.e. Purchase· Agre'Elmenr In yo4r office for 
the sa·h~ prrce oflM propettt I Just no.tlc.ed the 10%· eqwl'ly posnkrn lrltne dlsp·eflsElry wati ·not 
language ~d.dao lhto :that dooi.:nneflt I Just want ki ma~e :sura that Wi:l're 1tof m1sslt1S tliat 
lahgua_ge In any ffMI; ag:resmMt .a!i It ls a-taolore:d ijlem11,nt in: my decision to .s~li thl:l 
property. I'll bEi tnteJf yau would altrtply ackttow!edqe tfu!'.t ~~m~ In a.reply, 

Regards. 

O.!lnyl Cc,tto,;i1 Pre,sldent 

datryl@\nda-gro,com 
www,locl,f•gro,com 
Ph: 877:462,2244 
Cell: .61ll,9p4.4447 
Skype: .dt,dtllberclli 

6'116 .Fedetai B[i/d, 
San Diego, -CA, 92114 
USA 
'N,Ol)Qg-{ 11)e_ \~fo.r,rriat!M contqtn¢/J In U1e .i)>civ~ i11ilMQe IS: 001)ndeNl;:il 1r11,;inn~~t9n ~l\!ly ((Jr the u!f8 of tt\e 

!nten.ded rei:Jpl~nt. If H10 reMetof !his rnei;s,me Is ilbt !he 1ntendr.d :recipient, ,thci: rea~iir I$ notified that any use, 

dla&en1Inatfo111 (llstrniul!Qn or copylt1~ .Oflhls coinmunJ~;iJloJ1 li,s.trl!';llypt,0~1!,1tad. If you ~~verot<llVed thli; 

cornmunlratlon In error, ph:mse notify Indii•Gro lt:nmf;!dliltely,l)y tlll~phon~ ,'lt 131'9e2G0:400~. 

(t)~oiod fi,~I hld,d~n] 

https://mail:google.co1n/n1aiVu/O/?\,i""2&1km505cbc173f&view""P-t&msg.=<JS82864ae.ad4~9;,,, 4/26/2017 

GER0204 
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Omail - Federal Blvd Property Page 1 of2 

~ Gmail Darryl Cotton <lndegrodarryt@gmail.com> 

Federal Blvd Property 

Larry Geraci <Larry@tfcsd.net> Mori, Feb 27, 2017 et8:49 AM 
To: Danyl Cotton <darryl@lnda•gro.com> 

Hi Daryl, 

Attached is the· drafJ: purchase of the property for 400k. The ·additional 
_contract for the 490k should be in today and I will forward it to you as well. 

Best Regards, 

Larry E. Geraci, EA 

Tax & Financial Center, Inc 

5402 Ruffin Rd, Ste 200 

San Diego, Ca 92123 

Web: Larrygeraci.com 

aus: 858.576.1040 

Fax: 858.630.3900· 

Circular 230 Disclaimer. 

https://mail,google,com/mail/u/O/?ui=2&ik=505cbcf73f&view=pt&J?5g= l 5a8079e39521 b,., 4/26/2017 

..... ------·· -· ··- ·-· ..... ~- _ __,_ ___ _ ____ ,_,_. ___ ,. ......... --
GER0214 
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Omail - Federal Blvd Property Page 2 of2 

IRS 1ag11l11tloos raqulra U9 lo advise you thal, unlaGs olharwlBe ~peclflca!ly nolad, (lny iedoral la;,! actvlca In thls oornmuntcallon 

(lociudlno any at1oohme111a, enciosurea, or other accompanying matec!ols) waa Ml lntench!d o, w11Uan to be used, ancl It camel be 

used, by any taKpayer tor Iha purpose of avoiding pBoalUes.: furthormo1a, !Ills commuoicallon w<11 not lnlenclod or wrllton to support 

tho promotion or merl\otlng ol any of tho transactions or matters ii addresses. Thi$ omen la considered II connctaot!al·communleallon 

ond Is intonded for the parson ·or firm ldenllOed allovii. If you hava recalvod this !n 1mor, please contaol us ot {868)576·1040 po!1 

return lhte to llS or destroy It !mmed!ately, If you. are In possoBBlon of t111e conlldentlel ln!ormaUon, end you are not tho Intended 

recipient, you nro llereby noUflad that an~ i1ne11lhorlzed dlscioRure, copying, dlslrlbulion or dlsaamlnallon of U10 conliinls tlereof 1~ 

etrlcUy prohibited. Plaeaa nollly ma sender of ttite facslmlle lmm!ldlately and arrango for tho relum or deslrucllon of ttila facalm!le ancl 

all atlachments. 

---·----------------·-~ 17-0228 Fed Blvd Comm Purchase v3 (First Otaft},pdf 
347K · 

bttps://mail .goo gle.com/maiV?'Onui=2&ik"'"505cbcti3i&vieW'-l)t&msir=15a8079e39521 b... 4/26/2017 

" •-·•~"'" ___ .... .. - . _ ..... ,---~---------------~--·---

GER0215 
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. · AGREEMENT OF PURCHASE ,AND SALE OF REAL PROPERTY 

THIS AORBBMENT OF PURCHASE AND SALE OF REAL PROPERTY 

( 11 Agreement''} is made end entered into this_ day of · 2017, by and between 

DA~YL COITON, an individual re.~idcnt of San Diego, CA (''Seller"), and 6176 FEDERAL 

BLVD TRUST dated . 2017, or its assignee ("Buyer"), 

· NOW, THEREFORE, for good end valuable ·consicforotion, the receipt and sufficiency of 

which are hereby aok.nowledgad, it is mutually covenanted tmd agreed by Seller and Buyer w; 

foJlows: 

1, DEFINITlQNS. For the purposes of this Agreement the following terms will be 

defined ns follows: 

a. ''Real Property'': That certain real property commonly known as 6176 

Federal Blvd., San Diego, CaUfom!a, as fegelfy described ln Exhibit "A" attached hereto and made 

a part hereof. 

b, "))ate of Agr~mcbt": The latest date of execution of the Seller or the 

Buyer, ns indicated on tho signature page. · 

o. "Purchase Price": The Purohase Plice for the Property (defined below) ls 

Fou'r Hundred Thousand Dollars ($400.000.00). · · 

. d. 11Duo Diligence Period": The period that expires at 5:00 p.m.1 CaUfornta 

time, on the date the CUP (defined below) ili issued to Buyer or its doslgnated assign, 

e, "Escrow Agent": The Escrow Agent is: [NAME} 

f, "11t1c Company": The ''(Ide Company is: [NAMBJ 

g. "Title Approval Dntei'; The .Title Approval Date shall be twenty (20) days 

following Buyer's receipt of a Preliminary Title Report and all underlying documents. 
~ I 

• I 

h, "Closing", 1'Closing Date" and "Close of Fserow11: These terms are used 

lnterch11ngeabty·ln this Agreement. 'J'he closing shall occur on or et 5:00 p.m., California time, on 

tho date fifteen ( 15) days ftom the date Buyer or its designated assign is npproved by lhe city of San 

Diego for a conditional use pennit to di_stributc medical mariju11nu from the Roal Property C'CUP"), 

Notwithstanding the foregoing, in no event shall Closing occur later then Muroh 1, 2018, unless 

mutually agreed by the parties. 

i. "Notices'.' will be sent ns follows to: 

1, 

6176.Fedeml Blvd. Trust 
617~ Fodcml Blvd. 

6176 FodDral Dl~d, e11rch11n 11qrae1,ont 

...• .. . .......... -···------·---·-· _ .. ,., .. ~ .......... - .. , ~ ......... , __ _ 
.GER0216 
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with a copy to: 

Seller: 

Bscrow Agent: 

San Diego, Califomla 92114 
Attn: 
Fax No,: 
PhonoNo.: 

Au~tin Legal Group, APC 
3990 Old Town Ave, A-112 
San Diego, CA 92110, 

Dnrryl Cotton 
Address: 
City, State, Zip 
Attn: 
Fax No.: 
Phone No,: 

[1".l"AME] 
(ADDRESS} 

2. PJJRCHASE AND SALE, S~bject to all of the tetms and conditions of this 

Agreement und for the consideration set forth, upon Closing Seller shall convey to Buyer, and 

Buyer shalt purchase from Seller, all of the following: · 

a. The Re~l Property and all of Seller's interest in all buildings, improvements, 

faclllties, fixtures and paving thereon or associated therewith (collectivelyt the "Improvements'), 

together with llll easements, hereditaments and nppurtemmces thereto, subject only to the Fennitted 

Exceptions In accordance with Section 5,b; 

b. All other right1 title 11nd Intorest of Seller constituting part nnd parcel of the 

Property (hereinafter deflned), including, but not limited to, all lease rights, agreements, casements, 

llcen~es, pennits, tract maps, subdivision/condominium filings and npprovals, nir rights, sewer 

agreements, water line ngreements, utlllty agreements, water rights1 oil, gas and mineral rlghts, all 

licenses and penntm related to the Property, and all plans, drawings, engineering studies located 

within1 used ln connection with, or related to the Property, If nny In Seller's possession (coUectlvcly, 

the "Intangibles"), (Reference heroin to the "Property0 shnll include the Real Property, 

lmprovements} and Intangibles), . 

3. FURCHASE PR1CE AND PAYMENT; DEPOSlt. The Purchase Price wlll 
. . 

be paid as follows: 

. a. De_posjt, There shall bo no Deposit required, It is acknowledged and agreed 

that Buyer has provided Seller ultemutive consideration in lieu of the Deposit, 

. b. Cash Bglance. Buyer shall deposit Into &crow the cash balance of the 

Purchase PriceJ plus or minus prorattons and costs pursuant to Section 15, in the fonn of cash, bank 

2 

GER0217 
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cashier's check or confinned wire trnnsfer of funds not less than one (1) business day prio1 to the 

Close ofEsorow, 

4. ESCRQ~. 

a. gxeoution of Fonn Escw lnstrµctlons. Seller shall deposit this Agreement 

with &crow Agent upon full execution of same by B,uyer and Seller, at whkh time escrow (the 

"Escrow") shall be deemed to be opened. Escrow Agent shall thereafter promptly execute the 

. original of this Agreement, provide copies ther<:9f to Buyer and Seller. Immediately upon receipt of 

such duly executed copy of this Agreement, Escrow Agent shall also notify Se! lor and Buyer of the 

opening of Escrow. This Agreement shall act as escrow instructions to Escrow Agent, atid Escrow 

Agent shall hereby be authorized and instructed to deliver the documents and monies to be 

deposited into thi, Escrow pursuant to the terms of this Agreement, Eserow Agent shall prepare the 

Escrow Agent's stnndnrd"fonn escrow agreement (if such a form fo required by Escrow Agent). 

which shall. to the extent that lhe same is consistent with tile terms hereof nnd approved by Seller 

and Buyer and not exculpate Escrow Agent from acts of negligence and/or w!II.ful misconduct, inure 

to tho benefit ofEscrow Agent, Said standord fonn escrow Instructions shall be eKecuted by Buyer 

and Seller nnd returned to Escrow Agent within three (3) business days from the date same nre 

received from Escrow Agent, To the extent that Escrow Agent's stanclard-fonn escrow agreement ia 

inconsistent wlth the tenns hereof, the terms of thi~ Agreement shall control. Should either party fuil 

to return the standard form escrow Instructions to Escrow Agent in a timely manner. such failure 

shall not conatttute a materlaJ breach of this Agroement. 

b, Qlose of Escrow. Except as provided below, Escrow shall vlose no 1nter "than 

the date provided for in Section 1, above. 

· c, Failure to Receive CUP. Should Buyer be denied its application for the CUP 

01 otherwise abandon its CUP application, it shall have the option to tenninate this Agreement by 

written notice to Seller, and the parties shaJI have no fl]rther.liability to one another, except for the 

11Buycr's Indemnity" (as detniled in Section 8 below). 

5, TITLE MAJTERS. 

a, Preliminarv TiUe Report/Re2leyt of Title. As soon as practicable, but in no 

event later than five (5) business dnys after the Date of Agreement, Escrow Agent shall have 

delivered or .shall cause to be delivered to Buyer a Preliminary Title _Report issued by Title 

Company covering the Property (the .. Preliminary Title Report"), together with true copies of aU 

documents .evidencing matters of record shown t1s exceptions to title thereon, Buyer shull have the 

right to object to any exceptions contained in the Preliminary Title Report and thereby disapprove 

the condition of title by giving written notice to Seller on or before the Title Approval Date as 

defined in Section I. Any such disapproval shall specify with particularity the defects Buyer 

disapproves. Buyer's failure to timely disapprove in writing shall be deemed an approval of all 

exceptions. If Buyer disapproves of any matter affecting title1 Seiter shall have the option to elect to 

(i) cure or remove any. one or more of such "eXceptione by notifying Buyer within five (5) business 

days from Seller's receipt of Buyer's disapproval, or (ii) tenninate this Agreement, in which event 

Buyenhall receive n refund ·of its Deposit and all accrued interest, and the parties shall have n.o 
. . . 
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further liability to one: another, excopt for the Buyer's Indemnity. Selle~s failure to timely notify 
Bu~r of its election, as provided nbove, shall conclu;iively be deemed to be SeUer's election to 

terminate this Agreement. For three (3) buslnesii days following Seller's actual or deemed election 
to tcnnlnate this Agreement. Buyer. shall have the right to waive, in writing, any one or more of 
such title defects that Seller has not elected to cure or remove and thereby rescind Se\ler1s election to 
terminate and close Escrow, talclng title to the. Property subject to such title exceptions. 

b. P~itted Ilx.ceptions. The following exceptions shown· on tho P.relimtnary 
Title Report (the "Permitted Exceptions1~ ore approved by Buyer: 

(1) Real property taxes not yet due and pnyable as of the Closing Date, 
which shall be apportioned ns hercinaft7r provided in Section 15; . 

the Closing Date; 
(2) Unpaid instullments of assessments not due nnd puyable on or before 

(3) 
. written consent ofi Buyer; 

Any m~tters a~ecting the Property that are created by, or with the 

. (4) The p~printed exclusions andoxceptlqns thutappear in the Ownets · 
Title Policy issued by the Tille Complllly; and 

(5) Any matt.et' to which Buyer has not delivered a notice of d Title 
Objectlon in accordance with the terms of Section 5.a hereof. 

Notwithstanding the foregoing or anything cl5e to the contrary, Seller shall 
be obligated, regurdless of whether Buyer.objects to any such ltem or <=Xception, to reJf!ove or cau11e 
to be removed on or before Closing, any and all mortgages, deeds of trust or similor liens securing 
the repayment of money affecting title to the Property, mcchatdc's Uens, materialmen's liellB, 
judgment liens, liens for delinquent tax~ and/or any other liens or 5eourity interes~ ("Mandatory 
Cure Items"). 

· c. Title Polley. The Title Policy shall be an AL TA Standard owners Policy 
with liability in the· amount of the Purchase Pt'ice, showing fee title to the Property as vested in 
Bµyer) subject only to the Permitted Exceptions. At Buyer's olection, the Title Policy. . .to_b.e'----- ____ , 

delivered to Buyer shall be an ALTA Extended Ownors Polley, provided th11t the issuance of so.Id 
ALTA Policy does not delay the Close of Escrow, The issuanoe by Title Company of the standard 
Title Policy in favor of Buyer, insuring fee title to the Property to Buyer in the amount of the 
Purchase Price, subject only to the Permitwd Exceptions, shall be conclusive evidence 1hat Seller 
hus ~omplled with any obligation, express or implied, to convey good and m11rketabJe title to the 
Property to.Buyer, · · 

d, Title and Survey Costs. The cost of the standard portion of tho premium for 
the Title Policy shall be paid by the Seller, Buyer shall pay for the survey, if necessary, end th.e 
~remium for the ALT A portion of the Title Policy and au endorsements requested by Buye~. 

4 . 
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6. SELLER'S DBLI\TBRY OF SPECIFIED POCUMEN]'S, Seller has provided to 

Buyer those necessary documents and materials respecting the Property identified on Exhibit "'B", 

attached hereto and mnde a part hereof ("Property Inrormatlon''). The Properly Information 

shall include, Inter alie, all disclosures from Seller regarding tht Property required by California and 

.federal law. 

7, Q!.!E DIUGENQB. Buyer shall have through the last day of the Duo Diligence 

Period, as defined in Section l, in which-to ex.amino, Inspect, and Investigate the Property· 

lnfonnation, the Property and any other relating to tho Property ?r its use and or Compl1anoo with 

any applicf!ble zoning ordinances, regulations, licensing or pennitting affecting its uso or Bllyer's 

intention uso ond, in Buyers solo dlscretion) and, in Buyer's solo ·an.d absolutt'I judgment and 

discretion, to detennino whether the Property is acceptable to Buyer in its present condition and to 

obtain all necessacy internal approvals, Notwithstanding anything 'to the contrary in thls Agreement 

Bllyor may terminate this Agreement by giving notlco of tenninetion (a "Due Diligence 

.Termination Notice'' to Seller on or before the last day of the Due Diligence _Period, In which 

~vent Buyer shall receive the immedlate renun of the Deposit and this Agreement shall tenninnte. 

except that Buyor1s Indemnities set forth on Section 81 shall survive such termination, 

8. PHYSICAL INSPECTION; BUYERS lNDBMNITIES, 

. a. Buyer shall have the right, UJ]Ori. rensonable notlco and during regular 

business hours. to physically inspect on a non-intrusive basis, and to th~ e,c.tent Buyer desires, to 

cause one or more representntlves of Buyer to phyeically inspect on a non-intrusive basis, tho 

Property without Interfering with the occupants or op~ration of. the Property Buyer shall make alt 

inspections in good faith nnd with due diligence, All Inspection fees, appraisal recs, engl~ei:ing. 

fees and other expenses of any kind incurred by Buyer relaUng to the fnsp~tion of the Property wJU 

be solely Buyer's expense. Scllor shall cooperate with Buyer in ail reasonable respects in making 

such Inspections. To the extent that a Phase I cnviromnentnl assessment acceptable to Seller 

justifies It, Buyer aha.JI have the right to have 11n independent envl.r_onmental consultant conduct an 

enviromnontal inspection In excess of a Phase I USS<:S$mtnt of the Property. Bnyer shall notify 

SoHer·not less than ono (i) business day in advance of making any ins~Uons or interviews. In 

mo.king ony inspection or interviews hereunder, Buyer will treat, and wilJ cause any representative 

of Buyer to treat, all information obtained by Buy~r pursuant to the tenns of this Agreement as 

strictly confidential except for such lnfonnatJon which Buyer Is required to dlselose to its 

consultants, attomeys, lendcn, and transferees. · 

b, . Buyer agrees Co keep the Property free Md clear of alt mechanics' ahd 

matorin.lmen1s liens or other liens ~ising out of any of its activities or those of its representatives, 

agents or contractor~. Buyer shall indemnify, defend (through legal counsel reasonably acceptable 

to Seller), and hold Seller1 and the Property. hannless from ali damage, loss or liabllity. including 

without limitation attorneys' fees and" costs of court, mechanics' liens or. claims, or claims or 

assertions thereof arising out of or in connection with tho entry onto, or occupation of the Property 

by Buyer, its agents, employees and c.ontractors and subcontractors. This indemnity shall survive 

the sale of the Property pursuant to the tcnns of this Agreement or, ifsnch salo Is not consummated, 

the tennination of this Agooemcnt. After each such inspection or investigation of tho Property, 

5 
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Bllyer agrees to iminediately restore the Property or eausc the Property to be restored to Its 

· condition b~fore each such ~nspection or investigntlon ·look place, at Buyer's sole expense, 

. 9. COVENANTS OF SBLLER,. During the period from the Date of Agreement until 

the earlier oftennination of the Agreement or the Close ofEsorow, Seller agrees to the following: 

a. Soller shall not pannit or suffer to exist any new encumbrance, charge or lien 

or allow any easements affecting all or any portion of the Property to be placed or clulmed upon the 

Property unless such encuinbmnce, charge, lien or easement hns been approved in writing by Buyer 

or unless such monetary encumbrance, charge oi: lien will be removed by Seller prior to the Close of 

Bs<:row, 

b. Seller s~all not execute or amend, modify, renew, extend or tenninate nny' 

contract without the prior written consent of Buyer, which consent shall not be unreasonably 

withheld, If Buyer fails to provide Seller with notioe of its consent or refusal to consent, Buyer shall 

be deemed to have approved such contract or modificatlori, except th11t no contract entered into by 

Seller sholl be for Q period longer than thirty (30) days and ahall be tenninnble by the giving of a 

thirty (30) day notice. 

c. Seller shall notify Buyer of any new matter that it obtains octuol knowledge 

of affecting title in any manner, which was not previously disclosed to Buyer by the Title Report, 

Buyer shall notify Seller within five (S) business days of receipt of notice of Jts acceptance or 
rojection of such new matter, If Buyer rejects suoh mattor, Seller shall notify Buyer withf n five (5) 

business days whether it-will cure such matter. If Seller does not elec~ to cure such matter within 

such period, Buyer may tenninnte this Agreement or waive its. prior disapprovnl within three (3) 

business days. 

to. REPRESENTATIONS OF SELLER, 

a·, Seller represei:its and war.rants to Buyer that: 

. (I) The execution 'ruid 9elivery by Seller of, ond Seller's perfonnancc 

under, this Agreement are within Seller's powers and have been duly authorized by all requisite• 

action. 

(2) This Agreement constitutes the legal, v11lid and binding ob-ligation of 

Seller, enforceable In nccordance with its tenns, subject to laws appllcable generally to appJlcable 

bankruptcy, insolvency, reorganization: moratorium or similar laws or equitable prlncJples affecting 

or limlting the right of oontmctfng parties generally. · 

(3) Perfounance of this Agreement by Seller wm not result in a breach 

of, or constitute any default under any agreement or instrument to which Seller is a party, wltioh 

breach or default wU! adversely affbct Seller1s abflity to perfonn its obligations under this 

Agreement. 

6 
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· (4) To Seller's knowledge, without duty of inquiry, the Property Is not 

presently the subject of any condemnatlon or similar proceeding> and to Seller's knowledgt; no such 

condemnation or s!mila.r proceeding is currently threatened or pending, 

, (5) · 'to Seller's knowledge, there are no mnnagemeh~ se~ice, supply or 

roamtenanee contracts affecting the Property which shall affect the Property on or following the 

Close of Escrow except as set forth in Exhibit 0 cn attached hereto and made a part horoof. 

(6) Seiter is not a 11foreign personn w!thin the meaning of Section (445 

of the Internal Revenue Codo of 1986 (/,c,1 Seller is not a non-resident alien1 foreign corporation, 

foreign partnership. foreign trust ot foreign estate us those tenns are defined lri tho Code and 

regulntions promulgated). 

• (7) Seller (a) is not in receivership; (b) has not made any assignment 

related to tho Property for the benefit of creditors; (c) haa not admitted in writing its ina.bility to P,ny 

its debts as they mature; (d) has not been ndjudicated a bankrupt; (e) has not filed a petition in 

voluntary bnnkruptcy1 a petition or answer seeking reorgnniiatlon, or an ammgement with creditors 

· under the Federal Ba~ptcy Luw or any other similar law or statute .of the United States or any 

_,._.,slate; and (f) does not hnve any such petition described in Clause (e) hereof filed agnlnst Seller. 

(8) Seller hits not received written · notice, nor to the best of its 

knowledge is it aware, of any actions, ~uits or proceedings pending or threatened agalnst Seller 

which affect title to the Property1 or which would question the validity or enforceability of this 

Agreement or of any action taken by Seiter under this Agreemen4 in any court or before nny 

govemmental authority, domestic or foreign. · 

(9) Unless otherwi~e disclosed herein ln Exhibit D, to Seller's knowledge 

without duty of inquiry, there does not exists nny conditlons or pending or threatening lawsuits 

which would materially affect tho Property, including ~mt not limited to, undergl'Ound storage, tanks. 

soil and ground water. 

(10) Thnt Seller has delivered to Buyer nlJ written info~atidn, records, 

and studies in Selh,r,s possession concerning hazardous, tox:ic, or govemmentaUy regulated 

matetials th!lt are or have been stored, handled. disposed of, or released on the Property. . . 

b. If after the expiration of the Due Diligence Period but prior to the Closing. 

Buyer or any of Buyer's partners, members1 tt'1.lstees and any offieers1 directors, employees, agents, 

representatives and attorneys of Buyer, its partners, members or tn.Istees (the unuyor's 

Representati.ves") obtains knowledge that any of the representations or warranties· made herein by 

Seller arc untrue, inaccurate or incorrect in .any m11terial respect1 Buyer shall give Seiler wtitten · 

notice thereof within three (3) business days of obtaining-such knowledge (but> in any e:vent, prlor to 

the Closing), . lf at or prior to the Closing, Selicr obtains actual knowledge that any of tht, 

representations or warranties mnde heroin by Seller iµ-e untrue; lnaocurcite or incorrect in any 

material respect, Seiter shnll give Buyer written notice thereof within three (3) busin~ss days of 

obtaining such knowledge (buti In uny event, prior to the Closing), In such cases, Buyer, may elect 

either (a) to consummate the transaction, or (b) to tenninate this Agreement by wttttcn notice given 

7 
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to Seller on the Closing Da~e, in which ~ent thls Agreement shnJl be tenninated, the Property 

lnfonnadon retumed to the Seller and, thereafter, neither party shall have any further rights or 

obligations hereunder except as provided in nny section hereof thnt by its tenns expressly provides 

that It &\lrvives the tennlnatlon of this Agreement. •. 

· c. The representations· of Seller set forth herein :1hal1 survive the Close of 

Escrow fur a period of twelve (12) months, · · · 

l l. B,BPRESENTATIOijS ANQ WARRANTIDS BY nuvaa. 
a, Buyer represents and warrants to Seller that: 

(9) Buyer ls duly organized and legally existing, the execution and 

delivery by Buyer of, m1d Buyer's perfonnance ui;ider1 this Agreement are .within Buyer'& 

organizational powers, and Buyer has the authority to execute and deliver this Agreement. 
. . . 

(10) This Agreement constitutes the lagul1 valid and ~inding obligation of 

Buyer enforceable in accordance with Its tenns1 subject to laws applicable generally to applicable 

banlouptcy, insolvency, reorganlzation1 mQrntorlum or similar laws or equitable principles affecting 

or limiting the rights of contracting parti~s generally, 

(1 J) Performance of this Agreement will not result in any breach of. .or 

constitute 11ny default under, any agreement or other .Instrument to whfch Buyer is a party, which 

breach or default will adversely nfTect Buyer's abllity to perform its obligations under this 

Agre1;1ment, · · · 

(12) · Buyer (a) is not in receivership ~r dissolution, (b) has not made any 

assignment for the benefit of credit<>~ (c) hw.i not admitted in writing i~ inability to pay Its debts as 

they mature, (d) has not been adjudicated a bankrupt, (e) has not filed a petition in voluntary 

bankruptcy, 11 petition or answer seeking reorganlzatioflt or an runmgern.ent with creditors under the 

federal bankruptcy law, or any other similar lnw or statute of the United States or nny slate1 or 

(f) does not have any su~h petition described in (e) filed ogainstBuyer, 

(S) ·Buyer hereby warrants and agrees that, prior· to Closing, Buyer 

shall (i) conduct all ex:amlnations, Inspections 11nd Investigations of each nnd every aspect of the 

Property, (Ii) review nil relevant documents and materials concerning the Property, nnd (iii) ask 

all questions related to the Property, which are or might be necessary, appropriate or de&irable to 

enable Buyer to acquire full and compJet~ knowledge concerning the condition nnd fitness ~f the 

Proporty, its suttabllity for any use and otherwise wlth respect to the Property. 

12. DAMAGE. Risk of loss up to and including th6 Closing Date sha11 be borne by · 

Seller. Seller shall immediately notify Buyer in writing of the extent of any damage to the Property. 

[n the event of any material damage to or deatruction of the Property or any portion thereof, Buyer 
. 8 . . . 
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may, at its option. by notice.to Setler given within ten {10) days after Buyer ls notified of such 

· damage or destruction (and if necessary the Closing Date shall be extended to glvo Buyer the full 

ten (l 0) day period to make such election): (i) tenninate this Agreement and the Barnest Money 

shnll be immediately returned to Buyer or (ii) proceed under this Agreement, receive any insurance 

proceeds (including any rent loss insurance applicable to any period on and after the Closing Date) 

due Seller as a result of such dam.age or destruction and assume responsibllity for such repnfr, and 

Buyer sh11II receive a credit at·Closlng for any deductible, uninsured or coinsured amount under said 

insurance policies, 1f Buyer elects (ii) ebove1 Seller will cooperate with Buyer after the Closing to 

nssist Buyer In obtaining the insurance proceeds. from Seller's insurers, If the Property is not 

materially damaged, then Duyer shall not have the right to tennlnate this Agreement, but Seller shall 

at its cost repair the damage before the Closing in a manner reasonably satisfactory to Buyer or if 

repairs cannot be completed before the Closfog, credit Buyer at Closing for the reasonabre cost to 

complete the repair: 11MaterinJ damage" and 0 MaterJatly damnged11 means damage reasonably 

exceeding ten percent (10%) of the Purchase Price to repair or that entitles a tenant to terminate its 

Lease. · 

13, CONDEMNATIQN, Seller, shall immediately notify Buyer of any proceedings ln 

eminent domain that are contemplated, threatened or instituted by anybody having the power of 

eminent domain over Property, Within ten (10) days ufter Buyer receives written notJce from Seiler 

or proceedings in eminent domain that are contemplated, threatened or Instituted by anybody having 

the power of eminent domain, and if necessary the Closing DateshalI be extended to gi.ve Buyer the 

full ten (10) day period to make such electionJ Buyer may: (i) tenninate this Agreement and the 

Earnest Money shall be immediately returned to Buyer; or (ii) proceed under this Agreement, in 

which event Seller shall, at the Closing, nssign to Buyer its entire right1 title and interest In and to 

any condemnation award related to the Real Property, and Buyer shall have the ~ole right during the 

pendency of thfa Agreement to negotiate and otherwise den! with the condemning authority In 

respect of such matter. Buyer shall not have any right or claim to monies relating to Sellers loss of 

income prior to closing. 

l4, CJ.,OSINO 

·a. ~losing Date. The consummlllion of the transaction contemplated herein 

("Closing") shall occur on or before the Closing Date set forth in Section l, Closing shall occur 

through Escrow wtth the Escrow Agent. Unless otherwise stated herein, all funds shnlJ be deposited 

into 11nd held by Escrow Agent. Upon satisfaction or completion of all closing conditions and 

deliveries; the parties shall direct the Escrow Agent to immediately i:ecord and ~eliver the closing 

documents to the ntipropriate parties and make disbursements according to the closing statement 

el!.ecutcd by Seller and Buyer. The Escrow Agent shell agree In wrlllng with Buyer that (L) 

rooordation of the Deed constitutes Its representation that lt is holding the closing documents. 

closing funds and closing statements and is prepared end irre~ocabJy committed to disburse the 

closing funds In accordance with the closing statements and {2} release of funds to the Seller shall 

Irrevocably commit lt to issue the Title Policy in accordance with this Agreement. 

b. . Se!le(s Di,Uverles in Escrow. Oil or pr1or to the Closing Date, Seller shall 

deliver in escrow to the Escrow Agent the following: 

9 
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(13) rust. A Spacial Warranty Deed mutually satisfaetory to the partleSt 

ex.ecutcd and acknowledged by Seller, conveying to Buyer goodt Jndetcasiblo and marketable fee 

simple title to the Propertyt subject only to the Pennitted Exceptions (the "Deed"). 

· (14) Assjgnment ,of lntN)gible Property. Such assignments and other 

documents and certificates M Buyer may reasonably require in order·to fully and completely 

transfer and assign to Buyer all of Seller's righ~ title, and in~ in and to the Intangibles, all 

documents and oonlraots related theretot Lenses, and any other permits, dghts applioable to the 

Property, and any oth~ documents an.d/or materials applicable to the Property, if any. Such 

asslsnment or similar document shall include an Indemnity by Buyer to Seller :fbr all mntters 

rcla~ing to the assigned righ~ and b1meff1s following the Closing Date. 

(3) Assignment agd Assumpt(qn of Contract!!, An Msignment and 

1t11sumptlon of Leases from Seller to Buyer of landlord's foterest In the Leuses, 

(4) FlRPTA. A non-foreign person affidavit that meets the requirements 

of Sectton l445(b)(2) of ~e Internal Revenue Code, as amended, 

(5) Additional Documents. Any additionM documents that m~y be 

reMonably required for the consummation of the trnrisactlon contemplated by this Agreement. 

c, Bu,w:'s Deliveries tn Escrow. On or prior to the Closing Date, Buyer shall 

deliver in escrow to the Esorow Agent the follow[ng: 

(1) Purchese Pt~- Th" Purchase Price, less the Deposits. plus or.minus 

applicable promtlons, deposited by Buyer with th0 Escrow Agen~ in immediate funds wired or 

deposited for credit into the Escrow Agent's escrow account. · 

(2) Assumption of Jntangfble PmpertY, A duly executed assumption of 

the Assignment referred to In Section 14,b(2). 

(3) Aytho[i~,' Evidence of exisience1 organization, and authority .of 

Buyer and the 11uthorlty of the-person executing documents 011 behalf of Buyer re11So11abiy requited 

by the Title Company, · · 

(4) Additional Documents, Any additional documents thnt may be 

reasonnbly required for tre consummatlon of the transaction contemplated by this Agreement. 

d. Closing Statements. Seller and Buyer shaH each e:xecute and deposit the 

closing stntement, such transfer tax deo)amtions and suoh other instruments QS are reasonably 

required by the Title Company or otherwise required to close the Esorow and consummate the 

acquisition of the Property in accordance with the tenns hereof. Seller and Buyer hereby de:dgnnte 

Escrow Agent as the "Reporting Pcrson11 for the transaction pursuant to Section 6045(e) of tho 

Code and the regulations promulgnted thereunder and agree to oxecute such documentation as ls 

reasonably necessary to ef'fcotu11te such designation. 

10 
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required hereby. . 

Title Poli9y. The Escrow Agent shnll deliver to Buyer the Title Policy 

f. PQsses~fon. Seller shall deliver.possession of the Property to Buyer at the 

Closing subject to the Permi.tted Bxcept!ons, .and shal{ deliver to Buyer all keys, soourity codes and 

Other lnfonnation necessary for Buyer to assume possession. 

. g. Transfer of Title. The acceptance·oftransfer of title to the Property by Buyer 

shall be deemed to be full perfonmmce and discharge of any and all obHgatlons cin the part of Seller 

to be performed pursuant to the provisions of this Agreement, except where such agreements and 

oblig~tions are speclficnlly stated to swvlve the transfer of title, · 

15, 

a. 

c. 

QOSTS. B2(PE~SES ANQ PRORATIONS. 

Seller Will P@y, J\t the Closing, Seller shall. be charged the following: 

(l) A II premiums for tm ALTA Standard Coverage Title Policy; 

(2) One-ho.If of all escrow fees and C?sts; 

(3) Seller's shar!.l of prorations; and 

(4) One~half of all transfer taxes, 

lJyyer Will Pro!, At the Closing, Buyer shall pay: 

(1) All document recording charg~s; 

(2) One-half of all escrow fees wid costs; 

(3) Additional chnrgo tbr an ALTA Extended Coverage Title Policy, and 

the endorsements required by Buyer; 

(~) One•hatf of all transfer UlXeti; and 

(5) Buyer's share of prorutionB, 

Proratioa~. 

. (I) J]ru. All non-delinquent rear estate taxes and assessments on the 

Propertywrn be pr!)rated as of the Closing Date based on the actual current tax biU, lfthe Closing 

Date takes p!llce before the real estate tax.es are fixed for the tax year fn which the Closing Date 

occurs, th!.l apportionment of real estate taxes will be made on the basis of the real estate taxes for 

tho immediately preceding tax year applied to the latest assessed valuation. AU delinquent t1PC.es und 

ull delinquent assessments, if any, on the Property will be paid at the Closing Date from funds 

accruing to Seller, All .supplemontal taxes billed after the Closing Date for periods prior to the 

11 
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Closing Date will be paid promptly by Seller. Any tax refunds received by Buyer whlch are 

allocable to the period prior to Closing wilt be paid by B~yer to Seller. . 

(2) Utilltjes, Gas, water, electricity. heat, fuel, sewer and other utilities 

nnd the operating expenses relating to the Property shall be prorated as of the Close of Escrow. If 

the parties hereto are unable to obtain final meter readings ns of the Close of Escrow, then such 

expenses shall be estimated a:1 of the Close of Escrow based on the prior operating history of the 

Property. 

16, Q.,OSlNG DEUVERWS, 

n. D!sbursements And Other Actions by &crow Agent, At the Closing, 

Esc~ Agent will promptly undertake nil of the following: 

(I) Ftmds, Dis!,)ursc all funds deposited with Escrow Agent by Buyer in 

payment of the Purchase Price for the Property- as follows: 

(a) Deliver to Seller the Purchase Price, less the amount of all items, 

costs and proratlons chargeable to tho ijccount of Seller; and 

(b) Disburse the remaining balance; if any, of the funcfa deposited by 

~uyerto Buyer1 less amounts chnrgeable to Buyer, 

(2) Recording. Cause the Special Warranty Deed (with documentary 

transfer tax infomrntion to be affixed nfkr recording) to be recorded with the San Diego County 

Recorder and obtain conformed copies thereoffor distribution to Buyer wid Seller, 

(3) :ntle Pollcx, Dlret;t the 'T'itle _Company to issue the Title Polley to 

Buyer, 

(4) Dsiliveoi ofDooumcnts to Buier or Seller, Deliver to Buyer the any 

documents (or copies ~oroof) dcposlted ipto escrow by Seller. Deliver to Seller any , other 

documents (or copies thereof) deposited into Escrow by Buyer, 

17. !JEFAUL T AND REMEDIES 

a, Seller's Default. If Seller fails to comply In any mawrinl respect with 

any of the provisions of thls Agreement, subje-ot to a right to cure, or bre11ches MY of lts 

representations or warranties set forth in thi3 Agreement prior to the Clo~ing, then Buyer may: 

(I) Terminate this Agreement and neither party shall have any further 

. rights o·r obligations hereunder, _except for the obligations of the parttes. which are expressly 

intended to sUivive such termfoation; or 

. (2) Bring an action against Seller to seek specific performance of Seller's 

obligations hereunder. 
12 
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b. Buyor's Default - Liquidated Damages. IF BUYER PAILS TO TIMELY 

COMPLETE THE PURCHASE OF THB PROPERTY AS PROVIDED fN THIS AGREEMENT 

DUB TO ITS DEFAULT, SELLER SHALL DE RELBASED FROM ITS OBLIGATION TO 

SELL THE- PROPERTY TO BUYER. BUYER AND SELLER HEREBY ACKNOWLEDGE 

AND AGREE THAT IT WOULD BE IMPRACTICAL AND/OR EXTRBMEL Y DIFFICULT TO 

FIX OR ESTABLISH THE ACTUAL DAMAGE SUSTAINED DY SELLER AS A RESULT OF 

SUCH DEFAULT BY DUYER, AND AGREE THAT THE DEPOSITS ARE A REASONABLE 

APPROXIMATION THEREOF, ACCORDfNOLY, rN THE EVBNT THAT BUYER FAILS TO 

COMPLETE THE PUltcHASE OF THE PROPERTY AS PROVIDED IN TH1S AGREEMENT 

DUE TO rrs lJEFAUL T, THE DEPOSIT SHALL CONSTITUTE AND BE DEEMED TO DE 

THE AGREED AND LIQUIDATED DAMAGES OP SELLER, AND SHALL BE SELLBR1S 

SOLE AND EXCLUSIVH REMEDY. SELLER AGREES TO WAIVE ALL OTHER 

REMEDIES AGAINST BUYER WHICH SELLER MIGHT OTHERWISE HAVE AT LAW OR 

fN EQUJTY BY REASON 011 SUCH DEFAULT BY BUYER, THE LIQUIDATED DAMAGES· 

ARE NOT INTENDED TO 13E A FORFEITURE OR PENALTY, BUT ARE TNTENDED TO 

CONSTITUTE LIQUIDATED DAMAGES TO SELLER. 

Seller's Initials Buyer's 1nitinls 

c, Bscrow Cancellation flollowing a Termination Notlce, If either party 

terminates this Agreemcnl m, pcrmittcll under .i11y provision of Utis Agreement by delivering a 

termination notice to Escrow Agent and the other party, Escrow shall be promptly cancelled and, 

Escrow Agent shall return nil documents and funds to the patties who deposited them, less 

applicable Escrow cancellation charges anll expenses. Promptly upon prescntntion by faorow 

Agent, the parties shall sign such instruction and other instruments as may be necessary to effect the 

foregoing Escrow cancellation. 

d. Other Expenses. ff this Agreement is terminated due to the default of a 

pm1y, then the defaulting pnrty shall pay any fees due to the Escrow Agent for holding the Deposits 

und any fees due to the Title Company in connection with issuance of the Prnliminary Title report 

and other title matters (together, "l~scrow Cancellntlon Cbnrgcs'1). If Escrow foils to close fot• a11y 

t'cason, other than n defoult under this Agreement, Buyer and Seller 1-1hall each pay one~half (1/i) of 

any Escrow Cancellation Charges, 

18. M.lli.CELLANEOUS, 

n. Entire Agr:es;ment. This Agreetnent, together with the Exhibits and 

sche<.lulcs hereto, contains all represenhttions, war111nties and covenants made by Buyer and Seller 

and constitutes the entire understanding between the parties hereto with respect to the subject matter 

hereof'. Any prlol' cmrespondencc, memoranda or ngrccmcnts are replaced in total by this 

A~emenl together with the Exhibits nnd schedules hereto. 

b, Time. Time _is of the essence in the· performance of eaoh of the purtiei 

respective obligations contained herein. 
13 
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· c. l',tt9meys1 FeeJJ, In the event ot' any action or proceeding brought by either 

party agnlnst the other under this Agr~ement, the prevailing party shall be entitled to recover all 

costs and expenses including its attorneys• fees in such action or proceeding in such amount as the 

court may adjudge rensonable. The prevailing party shall be detcnnined by the court based upon an 

assessment of which party's major arguments made or positions taken in the proceedlngs·could 

fairly be said to have prevailed over lhtt other party's major arguments or positions on major 

disputed issues in the court's decision-, 1f the party which shall have commenced or instituted the 

action, sµlt or proceeding shall dismiss or discontinue it without the concurrence of the other party, 

such other pnrty shall be deemed the prevnlllng p_arty. · . 

d. Assignment, Buyers rights and obligations herel.lllder shall be assignable 

without the prior consent of Setler, 

e. Goyemlng Law. This Agreement shall· be governed by and construed In 

accordance with the laws of the State ofCallfomln, 

f. Confidentlality and Return of Documents. Buyer and SeUer shall each 

maintain as confidential any and all material obtained about the other or, in the case of Buyer, about 

tho Property or its operations, thts Agreement or the transuot!ons contemplated hereby, and shnll not 

disclose such lntonnatfon to any third party, Bx.cept as may be required by lnwr Buyer will not 

divulge any, such information to other persons or entities including, without litnltation, appraisers, 

real estate brokers, or competitors of Seller. Notwithstanding the foregoing, Buyer shall have the 

right to disctose information with respect to, the Property to its officers, ditecto1'$, employees, 

uttomeys, accountants, environmental audll.oq:, engineers, potential lenders, and permitted asstgnecs 

under this Agreement 11J1d otk:r consultants to the ex.tent necessary for Buyer to evaluate its 

acquisition of the Property provided that all such persons are told that . ~uch infonnation is 

confidential and agree {in writing for any third party englneers, environmental auditors or other 

consultants) to keep such. infonnntion confidcntlul. If Buyer acquires the Property from Seller, 

either party shall have the right, subsequent to the Closing of auch acquisition, to publicize the 

transaction {either than the parties to or the specific economics of the transaction) ln whatever 

manner it deems approprta.te;. provided that any press releaso or other public disclosure regarding 

thls Agreement or the transactions contemplated herein, and t~e wording of same, must be approved 

in advance by both partles, which approval shall not be unreasonably withheld, The provisions of 

this section shat! survive the Closing or MY tennination of this Agreement. In the event the 

transnctlon contemplated by this Agreement does not close as provided herein1 upon the request of 

Seller, Buyer shall promptly return to Selier aU Property Jnfurmation and all other documents, 

reports _and records obtained by Buyer in coMection with the Investigation of the Property. 

g. Internretatioo QfAgreement. The nrticle, secti1;m and other he!'ldings of this 

Agreement nre for·convenienco ofreference only and sha.11 not be construed to affect the meaning of 

any provision contained herein. Where tl1c context so requires, the use of the singular shall Include 

the plural and vice versa and the use of the masculine shall Include the feminine and the neuter, The 

tenn °person" shall include ony lndiVldual, purtnership, Joint venture, corporation, tmst, 

unincorporated Msociation, any other entity and any government or any department or agency 

thereof, whether acting in an lndlvidu,at, fiduoialj' or other capacity. 
·14 
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h,• Aroengments, This Agreemen~ may be amended or modrned only by u 

written instrument signed by Buyer and Seller. · 

i. Drafts Not AA Off!>r to Enter Into a Lggal{y Binding Conttyat. Tho pnrtles 

hereto agree thnt the submission of a draft of this Agreement by one party to another ls ·not intended 

by ~ither party to be on offer to enter into a legally binding contrnct wtth respect to the pun:hase and 

sale of the Property. The parties sh1dl be leg~lly ~ound with respect to the purchase Md sale of the 

Property purnuant to the terms of this Agreement only if and when both Seller and Buyer have fully 

executed nnd delivered to each other a counterpart of this Agreement (or a copy by fncs!mife 

transmission). 
· 

. , j. No Partnersbin, Tho reluUonshlp of the parties hereto is solely that of Seller 

and Buyer with respect to the Property Md no joint venture or other partnership existp between the 

parties hereto, N elthcr party has any fiduciary relationship hereunder to the other. 

k. No Tltlr\'LParty Beneficia!}'.. The provisions of this Agreement 11re not 

intended to benefit 1111y third parties. · 

I, Syryiynj, Except ns ex~ly set forth to the contrary herein, no 

representotions, warranties, covenants or agreem~n~ of Seller contained herein· shall survive the 

Closing. 

m. Invalidity Md Waiver, Tf any portion of this AgreemeIJ,t is held Invalid or 

inoperative) then so for as is rensonable and possible·tho remainder of this Agreement shall be 

deemed valid and operative, and effect shall be given to the lntent manifested by the portion held 

invalid or inoperative. The failure by eithet party to enforce against the other any tcmi or provision 

of this Agreement shall be decµ1ed not to be a wai1Jer of such party's right to enforce·agalnst. the 

other party the same or any other such term or provision, unless made in writing-. 

n, Notices: All notices required or pe~itted hereunder shall be in writing and 

shall be served on the parties at the addresses set ftnth in Section t. Any such noti<;:es sht1.U be either 

(a.) sent by overnight delivery using a nationally recognized overnight courier, in which. case notice 

shall be deemed delivered one business dny nfler deposit with l!Uch courier, (bJ sent by telerax or 

electronic mail, in which case notice sh111l be deemed delivered upon confi.nnat!on of delivery if 

sent prior to 5:00 p.m. on a business day (otherwise, the next business day),.or (c) sent by personnl 

delivery, In which case notice shall be deemed delivered upon receipt, A party's address may be 

changed by written notice to the other party; pro1Jided 1 however, thnt no notice of a change of 

address shall be effective until actual receipt of such notice. Copies of notices nre for lnfonnational 

purposes only, and u failure to give or receive copies of MY notice shall not be deemed a failure to 

give notice. Notices given by counsel to the Buyer shall be deemed given by Buyer and notices 

given by oounse~ to the Seller shall be ~eemed given by Seller. 

o. Q!lcul!ltion of Time Periods, Unless otherwise speoifled1 In computing 1111y 

period oftlme described herein, the day of the act or event after which the designoted period oftlme 

begins to run is not to be included and th~ last day of the period so computed is to be Included, 
. 15 
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unless such last day is a Saturday, Sunday or legal holiday, in miieh event the period shall nm until 
the end of the next day which Js neither a Saturday, Sunday, or legal holiday. The last day of any 
porlpd oftime described herein shall be deemed to end at S:00 p,m. California Ume. 

p. Brokers. The parties· represent and -warrant to each other that no broker or 
finder was instrumental la arranging or bringing about this ttansactlon, 

. q, Procedure f9r Indemnity. · The following provisions govern notions for 
indemnity \Ulder this Agreement Promptly after receipt by an indemnJtee of notice of any claim, 
such indemnitee will, if a claim In respect thereof ls to be made against the indemnilor, deliver to 
the indemnitor written notice thereof and the indemnitor shall have the right to participate in, nod, if 
the indemnitor agrees in writing thnt it will be responsible for MY costs, expenses, judgments, 
damages and losses incurred by the indemnitee with .respect to suoh claim, to ussu·me the defense 
thereof with counsel mutually satisfactory to the parties; provided, however, that an indetnnltee 
shall have the right to retain its own counsel, with the fees and expenses to be paid by the 
indemnitor, If the lndemnitee reasonably belleves that representation of such indemnltee by the 
coWJsel retained by the lnoemnltor would be inpppropriate due to actual or potential differing 
interests between such inc.lemnitee and any other party represented by such counsel In sueh 
proceeding. the failure to deliver written notice to the indemnltor wlthin a reasonable time of 
notice of any such claim shall .relieve such indemnltor. of any Jialli!ity to the indemnitce under this 
indemnity only if and to the extent that such failure is prejudicial to its ability to defend such action, 
and the omission so to deliver written notice to the lndemnttor wlU not relieve it of any liability that 
it may have to ·any indemnltee other ~an under this indemnity. If an indemnltee settles a claim 
without tho prior written consent of the indemnltor, then the indemnitor shall be released from 
liability with respect to such claim unle1Js the indemnltor hns unreasonably Withheld or delayed such 
consent.· 

r. Further Assurances. In addition to .the acts and deeds reoited herein and 
contemplated to be perfonned, executed and/or delivered by the parties hereto at Closing. Buyer and 
Seller each agree to perform, eK.ewte and deliver1 but without any obligati~n to incur any additional 
liability or expense1 on or after the Closing any further deliverieiJ and 11Ssurances as may be 
reasonably necessary to consummate the transactions contemplated hereby. 

s. ·gxecution in Counterpart!{. This Agreement may be executed in any number 
of counterparts, ea ch of which shall. be deemed to. be on original, and al I of such counterparts shall 
constitute one Agreement. To facilitate execution of thls Agreement, the parties may eK.ecute and 
exchange by telephone facsimile ooWJterparts of the signature pages. 

t. Section 103 l Exchange. Either party may consummate tho purchase or sale 
(as applicable) of the Property as part of o so-oalled like kind exchange (an "EJ.changc") pursuant 
to Section l 031 of the Internal Revenue Code of 1986, as amended (the ucode")1 provided that: (a) 
the Closing shall not be delayed or affected by reason of the Exchange nor shall the consummation 
or accomplishment of an Exchange be a condition precedent or condition HUbsequent to tho 
exchimging party's obligations under this Agreemen~ (b) the exchanging party shall effect its 
Exchange through an assignment of this Agreement, or its rights under this Agreemen~ to a 
qualified intennediary (c) neither party sh11U be required to tnko an assignment of the purchase 

. 16 
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agreement for relinquished or replacement property or be required t~ acquire or hold title to any real 

property for purposes of consummotlng an Exchange desired by the other party; and (d) the 

exchanging purty shall pay any additional costs that would not otherwise have been incurred by the 

non.ex.changing party had the ex_changing party not consummated the transaction through an 

Bxchllllge, Neither porty shall by thfs Agreement or, acquieseence to an Exchange desired by the 

other pnrty, have its rights under this Agreement affected or dlmJnished In any manner or be 

responsible for compliance with or be deemed _to have warranted to the ex:changing party UUlt Its 

Exchange in fao.tcomplies with Section 1031 of the Code, · 

u, Incon,orallon of Rcmjtlds/gxhibits. All recitals sot forth herein above and 

the exhibits attached hereto and referred to herein are incorporated in this Agreement as though 

fully set forth herein, 

v, fw;tial Itwalidifl'., If any provision of this Agreement ls heJd by a court 

of competent Jurisdiction to be invalid or unenforceable, the remainder of the Agreement shall 

continuo In full force and effect and shall in no way be impaired or invalidated, and the parties 

agree to substitute for the Invalid or unenforceable provision ·a valid and enforoeable provision 

that most oJosely approximates the intent end economic effect of the invalid or unenforceable 

provision, · 

w. Waiver of Covenants. Cgndjtions or Remedies, The waiver by one party 

of the perfonnance of any covenant. ~ondition or pron:ii~, or of the tlme for performing any ~t1 

under thls Agreement shall not invalidate this Agreoment nor shall it be considered a waiver by 

such par1y Qf any other covenant} condition or promise, or of the time for performing ony other . 

act required, under this Agreement, The exercise of any remedy provided In this· Agreement 

shall not be a waiver of any consistent remedy provided by law, and the provisions of this 

Agreement for any remedy shall not exclude any other consittent remedies unJe!ls they are . 

expressly excluded. 

x, Legal Advice, Bach party has r~ceived independently legal advice from 

its attomeys with respect to the advisabUlty of executing this Agreement and the meaning of the 

provisions hereof, The provisions of this Agreement shall be construed as to the fair meaning and 

not for or against any party based upon any attribution of s.uch party as the sole source of the 

language in question, 

y, Memorandum of Agreement, Buyer and Seller shall execute and notarize 

the Memorandum of Agreement included herewith as Exhibit E, which Buyer may record with 

the county of San Diego, in Its sole discretion. 

SIGNATURE PAGE FOLLOWS 

17 
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...... __ , ..... _.,_ .. 
GER0232 



595 of 1714

114

) 

Exhibit 5 · 
1 
J 



596 of 1714

115

\ 
) 

Omail ~ Statement Page 1 of2 

~ Gmail Darryl Cotton <indo.grode.rryl@gmall.com> 

Statement 

Larry Geraci <Lany@lfcsd.net> Thu, Mar 21 2017 at e:5:t AM 

To: D~rryl Cotton <darryl@inda,gro.com> · 

Best Regerds1 

Larry E. Geraci, EA 

Tax'& Financial Centeri Inc 

. 5402 Ruffin Rd1 Ste 200 

San Diego, Ca 92123 

Web: Larrygerac;: com 

Bus: 858.576.1040 

Fax: 858.630.3900 

Circular 230 otsclai,mer. 

IRS reguletlons require us to 11dvlso you that, unless otherwise apec!flca!ly noted, any federal ta:,,: e.cMoo In this communlcaUon 

{Including any eUechmanls, enclosures, or other awimpOl\ylng malorlal.11) wes not Intended or wrilton to be used, 11nd It cannot be 

used, by 11ny taxpl!yer for the purpos6 of avoldlrt.J p1maltl6s; furtllarmore, this commun!callon was not lntandod or w111ten lo support 

the promotion or rna!'i<oijng of any of lho t1en~ocllone or m1nte'ra R l!ddresses, This amelt ls considered a oonfldanllal commut'llcalion 

end ls Intended· far tho person or firm ldentifled above. If you ht1ve tecol~od this h'I error, pl6as(l conl!lot 115 111 (8~6)57/J-1040 !Ind 

ra\urn thl$ to us or destroy 11 Immediately. If you are In possession of IJ1ts confide11tI,1 lnfOrms!ion, end you sre not the lnlendad 

https://mait.google.com/mnil/u/O/?ui--=2&ik=5.0Scbcf73 f &vl.ew-=pt&msg=l 5a8feeb 8924dfa... 4/26/2017 ___________ .,,_ 
· GER0234 
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Omail w Statement Page2 of2 

recipient, you 1ue horaby noUfled thal ariy unauthorltecl disclosure, copying', dlslributlon or dlstamln;itlon of tho eontonts haroof rs 
strictly prohibltecl. Plooso notify !ho aoncter of lhls facalmlle knm~(llalelv and 11rre119e for \ha reluro or dDStf\lcUon of \his facsimile. nnd 

au attochmon\s, · · 

®Jj 1r-0227 Side Agreement unsl11ned.docx 
35K 

https://mail.google.com/rnaiVu/0/?ui=2&ik=505cbcf73f&~i_ew=pt&m.sg=i 15a8feeb8924dfn,.. 4/26/2017 
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SIDE AGREEMENT 

Dnted ns of March_, 2017 

By nnd Among 

DARRYL COTTON 

and 

6176 FEDERAL BLVD TRUST 

This Side Agreement (11Side Agreement;) is made as of the_ day of ___ _ 

2017, by and between Darryl Cotton C'Seller") and 6176 Federal Blvd Trust ("Buyer'1)t a 

California trust. Buyer and Seller are sometimes referred to herein as a "Party" or collectively as 

the "Parties." 

RECITALS 

WHEREAS1 the Seller and Buyer desire to enter into a Purchase Agreement (the "Purchase 

Agreement''), dated of even date herewitht pursuant to which the Setler shalt sell to Buyer, and 

Buyer shall purchase from the Setler, the property located at 6176 Federal Blvd., San Diego, 

California 92114 (the "Properti'); and 

WlIEREAS, the purchase price for the Property is Four Hundred Thousand Dollars ($400,000); 

and . 

. 
WHEREAS, a condition to the Purchase Agreement is that Buyer and Seller enter into this Side 

Agreement that addresses the tenns under which Seller shall move his existing business located · 

on the Property. 

NOW THEREFORE, in consideration of the mutual promises and covenants set forth below, the 

. parties hereto agree ns follows: . 

ARTICLE! 

1, Terms of the Side Agreement 

1. 1. Buyer shall pay Four Hundred Thousand Dollars ($400,000) to co,ver Seller's 

expenses related to moving nnd re-establishing his business CUPnyment Price"), 

1.2. The Payment Price is contingent on close of escrow pursuant to the Purchase 

Agreement, 

1 
____ / ___ _ 

6176 f-edeNII Blvd. Side Agreement 
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ARTICLE II 

2, · Closing Conditions 

2, l. Within ten (10) business days from the close of escrow on the Property, Buyer 

shall pay the Payment Ptice by wire transfer· to an account provided by the Seller (see section 

2.3); and . 

2,2. A condition precedent to the payment of the Payment Price is receipt by the Buyer 

of Seller's written representation thnt Seller hns relocated his business and vacated the Property· 

and · 
, 

2.3. If escrow does not close on the Property, the Side Agreement shall terminate in 

accordance with the terms of the Purchase Agreement and no payment is due or owing from 

Buyer to Seller. 

ARTICLE ill 

3. General Ptovisions 

3.1. This Side Agreement1 together with the Purchase Agreement and any Exhibits and 

schedules hereto, contain all rep~ntations, wammties and covenants made by Buyer and Seller 

and constitutes the entire understanding between the parties hereto with respect to the subject matter 

hereof. Arly prior correspondence, memoranda or agreements, in relation to this Sido Agreement 

are replaced in total by this Side Agreement together with the Purchase Agreement, Exhibits and 

schedules hereto. . 

3.2. Time. Time is of the essettce in the perfonnance of each of the parties1 respective 

obligations containe~ herein, 

3.3. :Wire Instructions. Buyer· shall transmit Payment Price via wire transfer to th~ 

following account: ______ _, with the routing number or swift code of: ____ _, 

located at the following bank mid address:~---~--------------

3.4. Attomoys' Fees. In the event of any 11ction or proceeding brought by either party 

against the other under this Side Agreement, the prevailing party shall be entitled to recover all costs 

and expenses Including its attomeys1 fees i~ such action or proceeding in such amount as the court 

may adjudge reasonable. The prevailing party shall be determined by the court based upon an 

assessment of which party's major arguments made or positions taken in the proceedings could 

fairly be said to have prevailed over the other party's major argumenu or posltions on major 

disputed issues in the court's decision. If the party whloh shall have commenced or instituted the 

action, suit or proceeding shall dismiss or discontinue it without the concurrence of the other party, 

such other party shalt be deemed the prevailing party, 

3,5. Assignment, Buyer's rights and obligations hereunder shall be assignable without 

the prior consent of Seller. 

2 . . ----- I _. ----
6176 Fedi::rnl Blvd, Sida AgreeittoQI 
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3.6. (rQYeming Law. This Side Agreement shall be govomed by and construed in 

accordance with the laws of the State of.Cnlifomia. · . · 

. 3.7. Confidentiality and Return of Documents, Buyer lllld Seller sha.11 'eaeh maintain as 

confidential any· and all m11.torial obtained about the other or, in the case of Buyer, about the 

Property or its operations, this Side Agreement or the transactions contemplated hereby, and shall 

not disclose such information to any third party. Except as mny be required by law, Buyer shall not 

divulge any such information to other persons or entities Jncludlng, without limitation, appraisers, 

real estate brokers, or competitors of Seller, Notwithstanding the foregoing, Buyer shall have the 

right to disclose information with respect to the Property to its officers, directors1 employees, . 

. attorneys, accountants, environmental auditors, engineers, potential lenders, and permitted ruisignees 

under this Side Agreement and other consultants to the eictent necessary for'Buyer to evalum:e Its 

acquisition of the Property provided 1hat all such ,persons are t.old that such information is 

confidential nnd agree (in writing for nny third party engineers, environmental \IUditors or other 

consultants) to keep such information c6nfldcntial. If Buyer acquires tho Property from Seller..· 

either party shall h'ave the right, subsequent to the Closing of such acquisition1 to publicize the 

transaction (other than the parties to or the specific economics of the tmnsactlon) in whatever 

mW1ner it deems appropriate; provided that any press release or other public disclosure regarding 

this Side Agreemont or· the transactions contemplated herein, and the wording of same, must be 

approved in advllll~ by both parties, which approval shall· not be unreasonably withheld. The 

provisions· of this section shall survive the Closing or any termination of this Side Agreement. In 

the event the transaction contemplated by this Side Agreement does not close as provided herein, 

upon the request of Seller, Buyer shall promptly return to Seller all Property Infonnation and all 

other documents, reports and records obtained by Buyer in connection with the Investigation of the 

Property. 

. 3,8. Internretation of Side Agreement. The article, section nnd other headings of this 

Side Agreement are for convenience of reference only nnd shall not be construed to affect the 

meaning of nny provision contained heroin. Where the context so requires, tho we of the singular 

shalt include the plural and vice versa and the use of the masculine shall include the feminine and 

the neuter, The tern, ':person'' shall include any individual, partnership, joint venture, corpomtlon, . 

tiust, unincorporated association, any other entity and any government or any department or agency 

thereo~ whether acting in an lndi vi dual, fiduciary or other capacity. 

3.9. Amyndments. · This Side Agreement may be amended or modified only by a written 

instrument signed by Buyer and Seller. · 

3.10, prafts Not an 'Offer to Enter Into a Legally Binding Contract. The parties hereto 

agree that the submission of a draft of this Side Agreement by one party to another is not intended 

by either party to be an offer to enter into a legally binding contract with respect to the purchase nnd 

sale of the Property, Tho parties shall oe legally bound with respect to the purchru1e and sale ofthe 

Property pursuant to the terms of this Side Agreement only if and when both Seller nnd Buyer have 

fully executed and delivered to ench other a counterpart of trus Side Agreement (or a copy by 

facsimile transmission), · 

3 ----'----6176 Feda·~l Blvd, SidQ /\g!oentenl 
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however, that no not.lee of a change of address shall be effective until actual receipi of such notice. 

Copies of notices are for infonnntional purposes only, and a failure to give or receive copies of any 

notice shall not be deemed a failure to give notlce. Notices given by counsel to the Buyer shall be 

deemed given by Buyel' and notices given by counsel to the Seller shall be deemed given by Seller, 

3.15. Calculation of Time Periods, Unless otherwise specified, in computing any period 

of time described herein, 'the day of the act or event after which the designated period of time begins 

to run is not to be included and the last day of the period so computed is to be include~ unless such 

last day is a Saturday1 Sunday or legal hdlday, in which event the period shall run until the end of · 

the next day which is neither a Saturdayt Sunday. or legal holiday. The last day of any period of 

time described herein shall be deemed to end at 5:00 p,m, California time, 

3.16. Brokers. The parties represent and warrant to each other that no broker or finder 

was instrumental in arranging or bringing about this transaction, 

3,17-. Further Assurances. In addition to the acts and deeds recited herein and 

contemplated to be perfonned, executed and/or delivered by the parties hereto at Closin& Buyer and 

Seller each agree to perfonn, execute and deliver, but without any obligation to incur any additional 

liability or expense, on or after the Closing nny further deliveries and assurances · as may b'e 

reasonably necessary to consummate the transactions contemplated hereby, ' 

3.18. · Execution in Countemarts. This Side Agreement may be executed in nny number of 

counterparts, each of which shall be deemed to be an original, and all of such counterparts shall 

constitute one Side Agreement. To facilitate execution of this Side Agreement, the parties may 

execute and exchange by telephone facsimile counterparts of the slgnature pages. · 

3.19. Incorporation of Recitals/Exhibits. All recitals set forth here!.n above and the 

exhibits attached hereto and referred to herein are lnco1·porated in this Side Agreement as though 

fully set forth herein, 

3.20. Waiver of'Covenants, Conditions or Remedies. The waiver by one party of the 

perfonnance of any covenant, condition or promise, ot of the time for perfo,nning any ac~ under 

this Side Agreement shall not invalidate this Side Agreement nor shall it be considered a wai:vor 

by such party of any other covenant1 condition or promise, or of the time for pQrforming any 

other a.ct required, under this Side Agreement. The exercise of any remedy provided in this Side 

Agreement shall not be a waiver of any consistent remedy provided by law, and the provisions of 

this Side Agreement for ruiy remedy shall not exclude 11ny other consistent remedies· unless they 

are expressly excluded. · 

3.21. Legal Advice. Each party has independently received legal advice from its 

attorneys with respect to the advisability of executing this Side Agreement and the meaning of 

the provisions hereof. The provisions of this ~ide Agreement shall be construed as to the fair 

meaning and not for or agf)inst any party based upon any attribution of such party as the sole 

source of the language ln question: 

5 ----'-~--
61'16 FedCl'al Bi1/d, Sldo AgroaJlODI 
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. IN WITNESS WHEREOF, the parties hereto have executed this Side Agreement, in 

duplicate originals, by their respective officers hereunto duty authorized, the day and year herein 

written. 

BUYER; 

6176 FEDERAL DLVD, TRUST 

By: ________ _ 

Printed: ---------
Its: Trustee 

6 
6176 Fr:dernl Blvd. S1di, Agroement 

SELLER: · 

DARRYL COTI'ON: 

____ ! ___ _ 

GER0241. 
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Gtinlil -'Stntcmeitt 

~ Gn1ail 

Statement 

Darryl .Cotton <:lnda.grodarryl@gmall.com> 

To:: ~n~ G~taci <L~tiy:@.tfcsd.not? 

Lar.ry, 

Fl1, Mar •:i, £01 V- at '8:22 AM 

I read .the Sida-Agreement In your attachment.and I see that no referenc.e ls· made to tha.10% equity position as per my lhda-Glro' 

GERL S-ervlcu .Agresm<mt (see attaohod) In, the new-store, lnfocf para 3.11 lookS' to. av.old ·our 'agreement completely, It looks. Ilka 

cot,na~I did not _gel !:1. copy oJ that docl.lment_ ·c!'ln ,you e.Xpla.in?· 

[Quotnd !Olll hl<ld<rnJ 

-•--•---••-• -•-----•-•---•-•~-n:•--••--.......,-.i,u;; V -. llSma'l#Q 

hllps://mall,g_oog!itcora/,,.mr&,•leW"'pt&;msn'"l S119<1fll804cllmi65&q"'lorry%40!fosd,11et&c1s"'h11c&11c11roh""qt1ery&.wnl=>l511Mlli804e8i1c6S(4i'2Bt2.0-11 tl-:42\ 1.1 liM] 
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Larry E. Geraci, EA 

Tax & Financial Center, Inc 

5402 Ruffin Rd, Ste 200 

San Diego, Ca 92123 

Web: Larrygeraci.com 

Bus: 858.576.1040 

Fax: 858.630.3900 

Circular 230 Dlschilmor; 

IRS rogulatlona roqulro uo to advlao you lhol. unloes otherwl~a 1ipaclllc11Uy noto!.l, any federal tax Bdvlco hi this comn1unlo11t1on {Including ooy altechmants, 

Hndnsuros, or ulher 11ccompany!ng ma!orlolij} w110 11ot !lttun!.lad or wrltlM to be u~od, unc1 It cBtlnol lll} u90d, by rmy t11Y.p11yer for !ho purpo~e or avt>ldlng (\\multle~: 

ru,tharrnore, this communlcalkm wu11 not Intended or wrllllm to support ltlo promotion or murkelli1g of any of !110 lraoaacuonn or rm.ittort It addresse~. Tl1\G O!\\all lo 

conslctonid a connden!lol r.ornrnunlcallon 1md I~ lnlondod for tho porsort or nrm ldonUlloo ,ibove, If you have rocolvod 11lls In error, please conlat;I us al /Op0)510-

1040 ond r0tllrn thio to 11s ur doolroy It hn111odlotoly. If you sm in poaorwslun of 1hla conndenllol lnforms1!1on, ancl you are not the Intended racipl011!, you Aro horoby 

noHOod lhlll any tmouthorizod (llaclouuro, oopylng, dl31rillulion ot CIIQaomlnotlon or the cqnlonlo hornof Is slrlctly prohibited, Please notify th(l o.emlor of lhi11 

lnGUhlille llnn1od!ataly And an-artg o for Uw tn\\lill or d()strucllon or thla facalmlle and oil otlaohmenls. · 

From: Darryl Cotton [mn!lto:indagrodnrrvl@gmall.com] 

Sent: Friday, March 171 2017 2:16 PM 
To: Larry Geraci <iarry@tfcsd.net> 
subject: Re; Contract Review 

Lal'l'Y, I received your text asking to meet in pen.on tomorrow, 1 would prefol' that until we huve finnl ugrcemynts1 thnt we 

converse exclusively via email, My grcRtest concern is that y011 will get ti dchi&l on the CUP application and not 

pl'ovide the remuining $401000 non-refundablo deposit. To be fhmk1 I feel thal you tire not dealing with me in good 

foith 1 you told me repeutedly that you could not submft a CUP upplicntion until certain zonlt1g issues hnd been resolved 

and that you hnd spent hundreds ofthousandsofdollars on getting them resolved. You lied to me, I found out 

yesterday from the CLty of ,;,an Diego tllat yoll submitted a CUP ttpplicution on October 3 J, 2016 BEFORE we even 

8lgned om agreement on the 2nd of Noveml:Jer. There is no situation where an oral llgreement wlll eonvlt1eo me that 

you ure doalingwith me in good faith und will honm om·agrecmcnt. We need a finnl writtcn1 legat binding ugreement. 

Please confirm, tis req~1estcd, by 12:00 PM Monday thot you are honoring Olll' agreement and will have final drafts 

GEROOlO 
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(reflecting completely the below) l,J #ednesduy nt 12:00 PM, 

,, It is unfortunate that matters huve turned out like this, but hearing from the city lhnt the npplication hnd been snbmltted 

J before 011r deul wus signed and thut it is already under review, meaning you have been lying to mo for months, forces 

me to tnke lhis course of action, 

Again, please respo11d to thls email so thut there is u. cle(l,l' record of our conversations from this point forwurd or ut lenst 

until we have final executed documents. 

•Darryl 

On Thu, Mal' 16, 2017 at 8:23 PM, Darryl Cotton <inc!agrodon·y.l@gmail.cor11> wrntc: 

Lnny, 

My npo1ogi.e~ ubead of time as T um going to provide frank comments on the agreement so that we cun frnnllzc it and 

get this closed, And, so thnt ym1 understand whe1'c I am coming from, just wnnt to lay out a Jew of our milestones. 

Thro11ghm1t October we had diRCUR/lions regarding the sule of my property, We met on l 1/2 and 11greed upon on 

S800,000 purchase price, u $50,000 non.refundable deposit, a 10% equity stake with ti motlthly gunnmteed minim urn 

$10i000 paymtn1t and to d1,1finitlvc agreements that contnincd a few other conditions (e.g., I stay at the prope1ty iftltc 

CUP. ill lssned tmtil oonstruotlon starts), Wo executed n good faith agreement that day stating the sale of the property 

was for the $800,000 and that ns fl sign of good foith, you wero provic.lJng n $101000 derosit towards the required 

$50i000 no1Hefllndablc deposit. Thilt sntnc dtty you scanned mid emnilct.l to me the ugrecment nnd 1 l'epJled and noted 

that the agreement did not contuin Lhe 10% equity stake in. the dispensary. l nsked you to pleuse Tespond and confirm 

vln email that a condillon of the sale was my l 0% cquiLy stake. You did llOt respond nnd oonflrm tho 10% as I 

requested, 

Almo::it 4 months later, on 2/27, you fonvo1·dcd a. draft plu·chase agreement for the property thnt aguin did rtbt contain 

the agreed upon I 0% equity stake, H also does not mention the remaining $40,000 towurd.s the 11011•rofundable 

deposit, 1 called you about this and. we spoke, 

On 3/2, you forwarded u drnfl Side Agreement that agai11 did not contain (be l 0% equity stake, l replied th,c next day 

on 3/3 raising tho 10% eqnit-y issue and altachi11g the d1·uft services ugrccment tbHl 1 drafted thut contuina some of ibe 

tertm~ W¢ h!\d agreed upon, 

On 3/7, emni1 below, yoll forwntdcd a revised Side Agrecmc11ttlrnt d1d cor1tnln the 10% equity stake, but in the body 

of tlrn email yoti requested tht1l the $10,000 minimum rnonlhly ruyment he held offtmlil month 7 and thnt tncmths 1-6 

be reduced to $5,000 n i1ionth. I know from OLU' oonversations thnl you have spent over $300,000 on lobbying nnd 

zoning efforts for this property, which has cuusecl you to be strupped for oash, llowever, I uni not in a position to take 

u $5,,000 reduction for 6 months; 

The long and shor( ofH, we started these negotiations 4 months ago nnd the drnfts and m1r -comrn11nicutions hnve not 

reflected whut we agreed upon and arc still far from reflecting ou1· odginul agreement. l-lcl'0 is my proposal, plensc 

have your nttorney Ginu revise the Pntichase Agreement und Side Agreement to incorporate ul1 the terms we have 

agreed upon so that we can execute final versions a11d get this eloRed. 

Plea.so have these terms ineurporated into revised drnfts: 

• The remaining $401000 deposit, which is nonrelbndahlc in the event you choose to not close on the properly if 

the CUP is denlcd, And which is to be provided upon execution of tho final ngrccments. 

• lfthc CUT' is granted, my buslnomi c1U1 remnln at the properly untll the city hns finalized the pla11a and 

construction begins at the property, 
• A 10% equity shlke with a minimum gunnmtecd monthly tlistributioa of$10,000, whichever is greuter, 

GER/IOU 
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• A clause that my I 0% cq1., .. 1 stake carries with it consent l'lghts fbL· uny u..1aterial decisions. Those items that 

arc to l'cqufrc my consont onn be standard minority consent righta, bllt basically that my consent iR l'equit'ed for 

lnrgo decisions like tho issuance of employee bonus and for ugl'Ccrnents with suppl lers und. vendors that are not 

done on an arm.lengths basis. A friend of mino snid that these nrc standnrd "Minority Shareholder .Prntectfon 

Rights." 
• A provision requiting that upon the crention of the formado11 and govQrnunce documents nf the CUP Cl'ltit.y, 

that lh6l'e is n requirement thnt tho accounting is to bo done by a third-party ·accounting firm thnt will nlso be 

responsible for cnloulntlng my 10% monthly equity distributions. 

• The incm·poration .of all the terms in the MOU that I created thnt Gina referenees in the drnll: purclmse 

agreement. 
• Plense have Gina delete the clnuse in the put·chn.sc ng1•eeme11t thut says both you fllld I had oul' own counsel · 

l'eview the agteement, Youtold me l could just eomnnmicntc wilJ1 Ginn tmd. though T Uled lo e11gnge an attorney, 

I did not uliimately do KO fol' co11t reasons. 

The inten.l ofatl this "is to ensure that: the agrncment we hnve agreod upon can be executed and verJned. Having sald 

nll this, l really want to finalize this as sootl as possible - T found out todny that n CUP n.pplicntlon fo1• my property 

was submitted in October, which l am ai1:n1mit1g Js from soml,'ione connected to yo\.J, Although, l note th11t you told me 

that the $40,000 deposit balance would be puid once the CUP was submitted and tbat you wei:e wahhig on certain 

zoning issues to be resolved. Which is not tho case, 

Ultimately, the main point is lhat wo wet-e supposed to execute our ugreement11 u11 soon us possible so that I could 

receive the total $50,000 non-refandnble deposit and you would tuke the risk of the n011-apptoval of the CUE, lfthis 

keeps dragging on and we do not finalize and execute our agreements, then you may get a dt:ninl from tho city on the 

CUP nud fhoo simply wulk away. At thut·point, the pJ'O!)crly having been dcniodJ 110 othe1· party would be wHllng lo 

take on th1it risk, If you a-re not wiHing to take on that risk as originally agree<l. upon, please let me know as thorn aro 

other parties who would nintch yom· terms and be willing to take on thut risk, · 

Please canfir)n by Monday l.2:00 PM V,'.hether we nre on th.e same page and you plan to oonti,:iuowith our,agreement 

Or, Ir not, so I. oan return you!' $10,000 of the $50~000 required dcvosit. If, hopefully; we can work through tl1is, ·please 

oontlrtn that revised final drafts that lnoorpomte the tenns above ·will be provided by Wednesday at 12:00 liM, I 

promise to .review and provide comrnents that same day so we can execute the sa.1fie 01· next day. 

In anticipation of youl'·reply 1 1 ·ri:,main1 

Durryl Cotton 

On Tue, Mar 7, 2017 at 12:05 PM 1 La1·1·y Geraci <La:nv@tfcsd.net> wrote: 

,,. 
Hi Dary.l, 

I have not reviewed this yet but wanted you to look at it and give me yo\ir thoughts. Talking to Matt, 

the J Ok a month might be difficult to hit until the sixth month., .. can we do Sk, and on the seventh 

month start lOk? 

Best Regards, 

GER0012 



609 of 1714

128

) Larry E. Geraci, EA 

) 

Tax & Financial Center> Inc 

5402 Rl{fjin Rd, Ste 200 

San Diego, Ca 92123 

Web: Lanygeraci. com 

Bus: 858,576, 1040 

Fax: 858.630.3900 

IRS raoul1-1Uons require us to a({vlso you thal, unlae!l othorwl~~ opeclnoally noted, an:,/ lodoral tax ridvlca In 1hls communlcatlol'l {Including any altachmonls, 

anclosuros, or other nC'.compnnylng 11111.tortiihi) was not ln!anded or wrllton to bo usod, ancl It cunnot ba u~ect, by ony tuxpuyer for ths 1mrpoa~ of avoiding 

ponolllas; r1irthormoro, 1h!s commlmlcatlon was nol lnl01ldod or l\'rluor1 to support tho pro,no·llon or ml)rkollng of ony of th(!) (ranoE1c\lons or ri1auers It 11ddrosso9. 

Thia-email Is consldored e confldonUal cornmunlcotlon and la lnhindf!d ror the poraon or flrn. ldonllflod obovo. If you hllVo recoived thl~ In orror, ploAaa contnct 

us ut {86lllll76•1010 Md roturn this to uo or destroy il lmrnodlalely. If you aro In poo~e9nlo11 of th!D conndonllal lnformfltlOn, and you aro nol the lntancled 

ro<:lplent, yrm oro horally notlnotl lost any ur1,iuthorJ,:1,d, <llm:losuro, copylno, dlntrlbutlon or dlssomlm11loh of the conumw horeof ls Hlrlctly pr•hlbllfid, Ploaso 

notify 1110 sender ofthle rm:slmllr,, lmmedlatoly and orrange for lh!'l ralurn or deslrnc\lon ofthl3 f&~alm!le anll all altaci1menta, 
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To: Larry Garacl[Larry@tfcsd.net] 
Frotn: Darryl Cotton. 
Soni: Thur 3/16/2017 8:23:52 PM 

1 Importance: Normal 
1 Subjocf: Ro; Contraot Review 

Racalvad: Thur3/16/2017 8:23:57 PM 

Larry, 

My 11pologies ahead of thnc ns I um going .to pi'Ovido thmk comments on the ug(ccmcnt so that we cm1 fiuali:i:e It and get this 

closed. And, so that:you urtdo1·siand where [ am l':omlng t1'o111, just want to lay out a few of our tnilosto.nes, 

Throughout Octobcl' we had discussions regn,·dlng the sale of my propcl'ty. We met on 1 f /2 and agreed upon an $800,000 

purchase prico, a $50,000 non-re-fundablo deposit, u I 0% equity stake with a monthly gual'anteed minimum $ t0,000 

payment nnd to definitive ttgreemcnts thlll contained a few other conditions (e.g., I stay nt the property i-f U1e CUP is issued. 

until consb·uctlon .stnrts), We executed a good foith agrcemet\t thnt day stuting tho imlc of the property was for the $800,000 

and thul ns u sign of good faith) you were prnviding a $10,000 deposit towards the i-equired $50,000 non-refundable dcp'osit. 

That same day you scanned and cnrniled to me the agreement nnd 1 replied nnd no led thn~ tho agreement did nol ·oontain tho 

10% equity st~ke i11 the dispensary, 1 asked you to pleuse respond u:nd conffrm vin omail thut f\. condition of the salo was .my 

l 0% equity sta1ce. Y t>U did 11ot roSpMd nnd confl1w the l 0% ml I requt:lstod. 

Almost 4 months inter. ()n 2/27, you forwurdecl n. dmft purchase agreement -for the property that .n_gn.in dkl not contain the 

ngreed upon 10% equity stuke, It also docs not mention the remaining $40,000 towards the nonwrefundabtc deposit. l called. 

you about this und we spoke. 

On 3/21 you fonvai-ded n <lrnfi Side Agreement that again did not co1Huin the l 0% equ1ty stnke. I replied the next day on 3/3 

raising the 10% cq\lity issue and attaching the drnft servicos 11g1·ecmcnt thnt l dra.fl:ed lhnt contains some of the tern111 -we had 

agreed upou. 

) 
' 

.r On 3/7, email helow, you ·fmwnrdcd n l'evised Side Agt·ccment thal did eo11tain the l0%.cqt1ity-stakc, but.in the body -of the 

) 

email you requestod. that the$ t 0,000 minimt1m moittllly pnymcnt be held offtmtil month 7 and that months P5 bo reduced 

to $5,000 a ·tnonth. I know from pur co1we!'sntions that ymt hnvc spent over $~001000 on lobbying· tmd zoning efforts fot· thfs 

propmty, which hn.,'t caused you to be st1·apped for cnsh: Howevert 'I nm not in a position tlHnke a $5,000 roductiM fol' 6 

months. 

The long: and short of il1 we started {hcse nogotiutions 4 montl1s ago tmd the dt•nfts and our comnm't1ic11tions have not 

rcftcetcd What w<1 agrood upon and ure still fat· from 1·etlecting mu· original agl'ccmenl. Here .is my pl'oposul, please }uwe 

your attorney Ginn revise the Put'chase Agrnemc1H und Side Agreement to inco'i'porate all the terms we have agreed upon so 

that we can execute fmttl versions and get this closed. 

PlcMe hnve these (e1•ms incorporated into revised drafts: 

• The remaining $40,000 deposit, which is nonrnfundnblc In the event you choos~ to not close on the propel'ly ifthe 

CUP is denied, And which ill to be provided \lpon execution ofthe finnl agr~ements, 

• If the CUP is granted, my huslucss can t·emnln (lt U10 property until the city has finnlizcd the pliins nnd conslrnetion 

btigins ut the property. 
• I\ 10% equity stake with u minimum guarontee<l monthly distribution of $1010001 whichever is grcntet·. 

• A clause that my 10% equity stake oat'l'ios with it consent rights for tmy muterin.l decisions, Those items thnt 1~re to t·equfre 

my consent cnn be standard ininority com1cnt rights, but bnsicully tbut my consent is reqlllrcd. for lnl'gc decisions like 

the is:;unnce of ctnployce bonus nnd for ngtecments wilh siipplicrs and vendors that are not do110 on an arm-lengths 

hasis. A friend of mine said that these are standard 11Mlno!'ity Shat·eholde1· Ptotcction Right11." 

• A. provision requiring that upon the creation of tho formation uncl governance documents of the CUP entity, thutthere is a 

rnquJrcnmnt thll( the accounting is lo be done by a third-party accounting firm thal will also hti responsible for 

calculating my 10% monthly equity distributions. 

• The incorporntion of all the terms in tbe MOU that I created that Ginn rcfcrnnces in lhu drnft put'cbasc agreement, 

• Please have Gina delete the clause in the purchase ngteotnent that snys both ymumd I hnd 01.11· own counsel review the 

agreement. You told me I could just communicnte with Ginn nnd though I tried to engage nn attorney, I did not 

GERO021 
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ultimately tlo so fol' cost reason:-.. 

The intent of all this fa to ensure that the ngrecment wo have agreed upon can bo oxcctited and vel'ificd, Having said all 

this, 1 really watlt to finalize thiH as .soon flR possible - I found out today that n CUP application for my properly wM 

submitted in October1 whioh I am iii;suming is from someone con11cctcd to you, Although, l note that you told me that tho 

$40,000 deposit balance would be paid 011cc the CUP was submitted and that you were waiting on certain zoning issues to 

be resolved. Which is not the case. 

Ultimatclyj the main point is thnt we were supposed to execute our agreements as soon as possible so that I could receive th.o 

total $50,000 nort-!'efondable deposit und you would take tho risk of the non~upproval of tne CUP, If this keeps draggitt.g 0.11 

and we do not finalize and execute our agreemt:nts, then you may get a denial from the city on the CUP .and then simply 

walk away, At that point, lhe property hnving been denied1 no other pmty would be willing to take on thtil risk. Iiyou urc 

not willing to take on thnt risk as originally agreed upon, pleustJ let 1110 know as thet'o are othel' pnrtfos who would match 

your terrns and be wllli'ng to take 011 tlrn! risk. 

Please confitm by Monday f 2:00 PM whethet' we ose 011 the same page and you. l)lai, to continue with our agi·eetnent. 01·1 lf 

not, sol can return youl'$10,000 of the $50,000 required depm,it. Tf, hopefully, we onn work thrnugh this, please confirm 

that revised final drafts that incorporate the terms 1:1bovewill be proyided by Weduesdny nt 12:00 PM. I. promise to.review· 

and provldc comments that same dny so wu can execute the same or next dny, 

In anticipnlion of your reply, I remain, 

Darryl Cotton 

) On 'l\10, Mar 7, 2017 at :l 2: 05 .PM1 Larry Geraci <Larry@lfcsd.net> wrote: 

lH Daryl, 

I have not reviewed this yet but wanted you to look at it and give me your thonghts, Talking to Matt, 

the lOk a month might be difficult to hit until the sixth month., .. can we do 5k, and on the seventh 

month start 1 Ok? 

· Best Regards) 

Larry E, Geraci, EA 

Tax & Financial Center, lnc 
mmoo22 · 
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5402 Ruffin Rd, Ste 200 

) SanDiego, Ca 92123 

) 

Web: Larrygeraci.com 

BllS,' 858.576.1040 

Fax: 858. 630.3900 

Clrt'lllar 230 Dlsclalmer: 

IRS regutalloM taq1Ilre ue to mMae you 1het, unless ourer,i.iise spec\neally note<!, any faderiil la)( advice In lhl11; c0mmunloation (tndudlng any a\lachmento, 

enclosures, or oll'ler accomponylno materials) 111aa not Intended or wrltton lo l}o u1md, 111\d II c:annol b& 1.1110d, IJy ony taxpnynr for tho purpo11e of ovt)ldlng panalllea; 

ftJflh1irrnore, Ihle eommunlC1Jtlon wrus not Intended oc wrltlon lo suppur1 the prornoUon or morkellng r,f 1my of lho lransecllona or mallora ii oddressao. 'fhl11 amall le 

cot\shforad a co,1fidar)llal cornmunlcallon and 111 111\onded for tho person or 1\r/il kltmllOod nbovo. If you have rocel>1ed lhls In error, pleas0 contoot ua ol C86U)570· 

1Q12 aml return Lhlll 10 us or daslroy It lmma<llotoly, If you aro Ill pooeeaslon of thlo conlidanUal lnfDrmallon, end you ato not tho Intended reclplnn1; you ore hereby 

nol!flod 11ml M1y unnulhorli:ed dlscioaure, copying, dll!lrlliuUcm or dlRsemlnallon of 1110 r,onlonls lwrnor le slrlclly 111ohlbl1ed. Pleo98 nollfy tho aundor Of this f11cslmllo 

lmmedlotely and ermnga for !he roturn or ueslnlt-11011 ol this fncolrnllo iind all sttachrnents, 

GER002J 
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Gmail ~ Contract Review 

M Gmail 

Contract Revfew 

Darryl Cotton <lndagrodarryl@gmall.com> 
To: Larry Geraci <Larry@tfcsd.net> 

Page 1 of 1 

Oarryl Cotton <lndagrodarryl@gmall.com> 

Frl1 Mar 171 2017 at 2:15 PM 

Larry, I received your text asking to meet.In parson tomorrow. I would prefer that until we have final 

agreements, that we converse excluslvely vla small, My greatest concern Is that you will get a dental on Iha 

CUP eppllcetlon and not provide the remaining $40,000 non-refundable deposit. To be frank, I feel that you 

are not deallng with me In good faith, you told me repeatedly that you could not submit a CUP application 

untll certain zoning Issues had been resolved and that you had spent hundreds of thousands of dollars on · 

getting them resolved. You·ned to me, I found out yesterday from ihe City of san Diego that you submitted 

a CUP appllcatlon on Ootober 31, 2016 BEFORE we even signed our agreement on the 2nd of November. 

There Is no situation where en oral agreement will convince me that you are deallng with me In good faith 

and wlll honor our agreement. We need a final written, legal, binding agreement. 

Please confirm, as requested, by 12:00 PM Monday that you are honoring our agreement and will have· 

final drafts (reflecting complotely the below) _by Weclnasday at 12:oo: PM. 

It Is unfortunate that matters h'eve turned out like this, bul heating from the city that the appllcatlon had 

been submitted before our deal was signed and that ft Is already under ra\l!ew, meaning you have been 

lying to me for months, forces me to take this course of action. · 

Again, please respond to this emall so that there Is a 9loar record of our convers~t!ons from ~his polnt 

forward or at least until we have final executed documents. . · 

-Darryl 

jQuolod told hidden} 

https;//mail.goo gle,corn/mail(u/0/7uii::i2&ik=5 05cbcf73 f&vieW"'pt&msg=l 5ade2068a6f4fl ... · 4/26/2017 

-· ,.- .. --- , ......... ---~--·· ,,_ ...... ~--···· ·-···-· . -·~ ·• . ···-- ··-····· 
GER0259 
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To: Larry Geraol[Lany@trcad.net] 
From: Oarryl Cotton 

. Sent: Sun 3/19/2017 e:02:1 s AM 

) Importance: Normal 
1 Subject: Re: Contract Revlew 

} 

Received: Sun 3/19/2017 9:02:22. AM . 

I umlel'll.tand that drafting the agreQments will "take time, but you don1tneed to conrult with your attomeys to tell me whether 

or not you are going to honor our agreement, 

I:noed written confirmation that you will honm· our agreement so thnt I knowthat·you are not.just playing for tlme -.hoping 

to get a.response from the City befol'e you put down tn writing that you owe ·me the remainder-of the $50>000 nonrefundable 

deposit we agreed to, · 

· Ifl do :not h&ve ·n w.rltten .confittilatlon from you by I 2:00 PM 1omo11ow, I w'ill conta.ctlng tho Clty of San Diego tmd let 

tl!em !arow th.at our. ngreemen t was not completed and that the application :pending -on my proporty needs to be. denied 

because· the. app1icmt has no right to my property. 

On Sat~ Mar l 8, 201? at J :43 :PM, Lany Geraci <Larcy@tfcsd.net> mote~ -

Darryl; 

J have an attori'ley worklhg on the situation t1ow. I wfif follow op by Wednesday wtth the respdnse as their trmrng wtll play a factor. 

Best Reg·ards, 

Larry E. Geraci, .EA 

Tax & Financial Center, Inc 

5402 Ruffin .Rd; Ste-200 

San a/ego, ca 92123 

Web: L.arrygerC1ci1com 
GER0024 
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To: Larry Geraol[Lorry@tfcsd.net) 
From: Darryl Cotton 
S8nt: Tue 3/21/2017 3:18:36 PM 

) Importance: Normal 
SubJoct: Re: Contract Review 
Rocolvod: Tue 3/21/2017 3;10:41 PM 

Lurry1 l have been in .communlcntions ovet the last 2 days wllh Firouzchi Che Development Project Manager for the City of 

Snn Diego who is handling CUP npplieuticms, She made Jt I 00%1 cloar tl1al there me no restrictions on my propet"ty and. that 

there i!I no recommendation that a CUP application on my property be denied, In foct she told me the applicntion hudjust 

passed the 11.Doemcd Com11tete1 phase And was cntei'itlg the review process. She also confirmed thn.tthe appHoatlonwas 

paid fo1' lu Octobel', befor.e we even signed ow· ngrccment. 

This is out last connnunicatlon, you have foiled to Hve up to your }1greement and Jmve continuously lied to me und kept 

pushing off creating fill!ll lcgal agrcom(.lnts because you wanted to push it off to get a response frotn the City without taking 

the risk of losing the no1Hefundnblc deposit l 11 the event tho CUP app1icntion ill denied. 

To be clear, as of nowi you have no interest in my property i contingent or otherwise. 1 will be entering :into an agreement 

with a thit•d-par!y to sell my property und they will be ttildng on the potential costs ussoclated with any Htigation arising 

frotn this foiled agreement with yon. 

Durryl Cotton 

On Sun, Mar l 91 2017 ctt MP PM, Dnrry1 Cotton <lndag1'odnnyl@gmaH.com> w1·ote: 

Lat'ry, 

I have Mt been clwnging my mind. The only additional rnqtiests have boe11 in regards to putting in place thii'd purty 

necountlng and other mecht\nisms to ensure thnt my Interests arc protected, !have only done so because you kept 

providing (jraft agrcoments that oontinuously foiled the teJ'ms we agreed to, . 

It i8 blatantly olem to me now lhut you have been stringing me nlong, even now all your responses are to buy more time. So 

Lhere is 110 confusion, you have until tomorrow 12:00 PM to provide confirmalio11 us requested below, lfyou don't, l nm 

emniling the City of San Diogo re$urdlng the fuct lhat no lhfrd~pnrty has nny lntotcst in my pmperty and tho upplicatkm 

cul'!'ontly pending needs to be denied. 

On Sun, Mur 1.9, 2017 at 3: ·1 l PMj Lorry Gcrncl <l.,un:y@t1:'csd.net> wrote: 

Darryl, 

At this point, you keep changing your mind every time we talk, My nttorneys will move forward on the agreement as planned. 

Any signed written ngreement wlll be followed by the letter' of the law. It's not about any depos!t1 It's aboµt you chl:lnglng what ls 

not In writing. So there ls no confusion, the attorneys wlll move forward with an agreement, 

As to lying about the status, rt:!ud the comment _below from the city on Wednesday 3/15/2017. We are addressing this 

currently with the city. I have been forthright with you this entire process. 

To: 'Abhay Schwoitzer' <abhay..@techne~us.com> 
GEROOO? 
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Subject: PT~ 520606 "Fedeml Boule, ... J MMCC 

Impor.tance: High 

Good Afternoon, 

J ·am Iha Development Project Manager assigned to tln1 above rmerenced project. Toe proJect1s Jooafed In the 00-2-1 (Gtimmerclal 

Ofllce) Zone, Please note thatper·the Se_n Dia.go Mun!clpal Code, a Medical MarUuana Consumer Gooperatlve la not e.permlited 

use In thl$ Zone: al'Jd staff wlll b(!- racotnmendlng l;ienlal of this epplloatrrJn, 

Pease advls1;:1 If you Wish to continue the procasslng of tha subJact app,lloefion through the full review prooess, or .1s\aTf-coold .sch~dole 

a hearl119 Immediately with a tecommenoaUon of denial. Please riote that all costti associated with the p.rocesslng of the 

appliaatlon would be charged to the dapoalt account end-not refunded. · . . 

Please notify me at your eerflast convenience or your preference, 

Best Regards, 

La.rry E. G.erar;l, EA 

TCJX & Financial Center, Inc 

5402 Ruffin Rd, Ste 200 

San ·oiego, Ca 92J.23 

Web: Larrygeraci.-com 

Bus: 858.576.1040 

Fax: 858.630.3900 

GER0008 
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Development Services Department 

land Dwelopm~nc Rwlow OM~!Qn 

May 19, 2017 

SENT VIA EMAIL TO: abhav@techne-us.com 

Abhay Schw~ltzer 
Techne 
3956 30th Street 
San Diego, CA 92104 

Subject: Federal Blvd MMCC Assessment Letter; Project No. 520606; Internal Order No. 

24007070; E;nc;anto Neighborhoods · 

Dear Mr, Schweitzer: 

The Development Services Department has completed the Initial review of the project referenced . 

above, and described as: 

• A Process Three Conditional Use Permit to demolish an existing structure and construct a 

new, 1,955-square-foot, building for the operati~n of a Medical Marijuana Consumer 

Cooperative (MMCC) on a site located at 6176 Federal Boulevard tn the CO-2~1 Zone within 

the Encar:ito Neighborhoods Community Plan Area, 

City staff has been Informed that the project site has been sold. In order to continue the processing 

of your application, with your project resubmlttal, please provide a new Grant Deed, updated 

ownership Disclosure Statement, and a Change of Financial Responsible Party Form If the Financial · 

Responsible Party has also changed. 

Enclosed Is a cycle Issues Report (Enclosure 1 ), which cpntalns review comments,from staff 

. representing various disciplines, The purpose of this assessment letter Is to summarize the 

significant project Issues and Identify a course of action for the processing of your project. 

If any additional requirements should arise during the subsequent review of your project, we wtll 

Identify the issue and the reason for the addition al requirement, To resolve any outstanding Issues, 

please provide the Information that is requested In the cycle Issues Report, If you choose not to 

provide the requested addltlona! 'information or make the requested revisions, processing may 

12i2 Flrstt\wnue, Mall Stallon301 

san DIQao, u\9210!·-4101 

dsdwula••ndle1;a iw 

1(619)446-SOOO 
nndlogo,11ov 



619 of 1714

138

) 

) 

) 

Page2 
Abhay Schweitzer 
May 19, 2017 . 

continue, However, the project may be recommended for denial If the remaining Issues cannot be . 

satlsfactorlly resolved and the appropriate findings for approval cannot be made, 

The Development Setvlces Department will generally formulate a formal recommendation for your 

project subsequent to completion of the following milestones: 1) After the City Councll-recognlzed 

Community Planning Group has provided a formal project recom mendatlon; 2) After all City staff 

project-review comments have been adequately addressed; and 3) During the final stages of the 

envtronmental review process, · 

As your Develo_pment Project Manager,·! wlli coordinate all correspondence, emails, pho.ne calls, and 

meetings directly with the appllcants assigned "Point of Contact," You have been designated as the 

Point of Contact for this project. Please notify me should the Point of Contact change whrte I am • 

managing this project, · 

I, REQUIRED APPROVAL/FINDINGS: 

Required Approval: Your project as currently proposed requires a Process Three, · 

Conditional Use Permit {CUP) for the proposed Medical Marijuana consum~r Coqperatlve 

pursuant to San Diego Municipal Code Section 126,0303(a}, The decision to approve, 

conditionally approve; or deny the project will be made by the Hearing Officer with appeal 

rights to 'the Planning Commission. · 

Please be advised that on February 22, 2017, ~ity Council adoptEld Ordinance No, 0-20793 

approving amendments to the Land Development Code and the Local Coastal Program, 

~eplaclng the MMCC use with a n·ew retail sales use, Marijuana Outlet. The Ordlna,nce 

adopted by City council also allows this use In the CO-2-1 Zone. Your proJect was deemed 

complete on March 13, 2017, prior to Aprll 12, 2017, the effective date of the Ordinance. 

With your resubmlttal, please provide w-ltten confirmation that you wish to process this 

application under the current regulations, and your request Is for a CUP for Marijuana 

outlet. 

· Required· Findings: In order to recommend approval Qf your project, certain findings as 

outllned below must be substantiated In the record, Consider each finding as a question 

and provide the responses to each by answering each question specifically. Please provide 

your draft findings on a CD-ROM diskette In a word.docx format with your next submittal, 

CooditJonal Use permit - section 126,0305 

(~) The proposed development will not adversely affect the appHcable land use plan; 

(b) The proposed developmentwlll not be detrimental to the public health, safety, 

and welfare; 
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Abhay Schweitzer 
M~y 19, 2017 

been posted on the account: however, our latest data lndkates you have approximately 

$3,076,00 remaining in your deposit account. 

During the processing of your proJe.ct, your application's Flnans:;lally Responsible Party wlll 

continue to recelve monthly statements with the break-down of staff charges to your 

account. The minimum .balance required for your appllcatlon Is $5,000.00, l 

https://www;sandlego.gov/sltes/default/flles/dsdlb503,pdf. To avoid project delays due to 

Insufficient account funds, please ensure that your deposit account maintains the minimum 

account balance at all times. 

For your convenience, deposits can be made anytime onllne through Open DSD, 

· http://www.saodlegQ.gowdeve[opmeot-seiy[ces{opendsdl and by entering your project 

number ln the ''Project ID" fle!d, http:llopendsd,sandfego4:ov/web/apprQYal!lL, Also, any 

Invoices can be paid onllne by searching for the Invoke number, 

http:llopendsd.saodlego,gov/web{lnvo!~es£ or in person at the Cashier, located on the 3rd 

Floor of the Development Services Center, 

V, TIMELINE: Upon your review of the attached Cycle Issues Report, you may wish to schedule 

a meeting with staff and your consultants prior to resubmitting the project, Please contact 

· me If you wish to schedule a meeting w!th staff. During the meeting, we will also focus on 

key mHestones that must be met In order to facilitate the review of your proposal and to 

project a potential tlmellne for a hearing date, Your next review cycle should take 

approximately 18 business gays to process, · 

VI. RESUBMl'TT'ALS/NEXT STl;PS: Resubmlttals are done on a walk-In basis, Please check In on 

the third floor of the Development seivl~ Center (1222 First Avenue). Please be prepared to 

provide the following: · 

A. Plsos and RepQtt~: Provide the number of sets of p!ans and reports as shown on the 

attached Submittal Requlremepts Report, The plans should be folded to an approxlmate•B ½ 

x 11 Inch size. . 

B. Response to Cycle Issues Report: Prep are a cover letter that spedflcally describes how 

you have addressed each of the Issues ldentlfled in the CycJe Issues Report and any Issues 

ldentlfled In this cover letter; If appllcable. Or, you may choose to simply sultmlt the Cycle 

Issues Report, Identifying within the margins how you have addressed the Issue. 'If the Issue 

Is addressed on o_ne or more sheets of the plans or the reports, please ref~rence the plan, 

sheet number, report or page number as a pproprlate, If It Is not feaslble to address a 

particular Issue, please Indicate the reason, !ndude a corw of this Assessment Letter, (,yde 

Issues Repoct and your response-letter lfapptlcable. with each se~ of pl1rns, 

c. Calltor•laEnvtronmentaJ Quality Act (CEQAl fees: 

san Diego county Clerk Fee; The San Diego County Clerk now requires $?0,00 to p·ost the 

required public notice informing.the public that a draft environmental document has been 
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Abhay Schweitzer 
May 19, 2017. 

prepared. A check made out to the San Diego County Clerk for this amount will be required 

p[]or to the distribution of the draft environ mental document for public review. 

If your project Is d etermlned to be Exempt from the provisions of the Callfor'nla 

Environmental Quality Act {CEQA); a Notice of Exemption (NOE) will be flied with the County 

Clerk after your project approval and all appeal periods have been exhausted, The County 

requires a $50 documentary handling fee to flie a CEQA NOE, Prior to scheduling your 

project for a decision, a check payable to the "San-Diego County.Clerk" In the amount of $50 

must be forwarded to my attention. Please Include your project number on the check. A · 

receipt for this fee and a copy of the NOE will be forwarded to you after the 30-day posting 

requlremef}t by the County Clerk, · 

NOTE: New California Environmental Quality Act (CEQA) document filing fees, effective Jan. 

11 2017, can be accessed via the followlng llnk: 

ht.tpR:/lwvW{.wJldllfe,ca,govtCQnspcvatlon/CEQAffees 

VII, COMMUNITY PLANNING GROUP: Staff provlcfesthe decision makerwlth the 

recommendation from your. locally recognized community planning group. If you have not 

already done so, please contact Kenneth Malbrough, Chairperson of the En canto 

Nelghborhoo ds Community Planning Group,.at (619} 843-6721 to schedule your project for a 

recommendation from the group. If you have already obtained a recommendation from the 

community planning group, In your resubmlttal,.lf appl!cable, please Indicate how your 

project Incorporates any Input suggested to you by the community plannlng group. 

·. Information Bulletin 520, "Coordination of Project Management with Communtty Planning 

committees" (available at http:tJwww.sandlego:goytgeve[Qpment-servJces), provides some 

valuable Information about the-advisory role the Community Planning Group. Councll Palley 

6.00-24 provides standard operating procedures and responsibilities of recognized 

Community Planning Committees and Is avallable at http:/twww,saodlego.govtcity-

derk/offklaldocs/ltidex.shtml. · 

VIII, STAFF REVIEW TEAM: Should you require clarlflcijtlon about specific comments from the 

staff reviewing team, please contact rne, or feel free to contact the reviewer directly, The 

names and telephone numbers of each reviewer can be found on the enclosed Cycle Issues 

Report. 

In conclusion, please note that Information forms and bulletins, project submittal requirements, and 

the Land Development Code may be accessed on line at bttp://www.sand!e,go.goy/devel9pment

serv1ces. Many land use plans for the various communities throughout the City of San Otego are • 

· now available on llne at http:qwww,sandiego,goy/plannJngtcommuoll¥,'proflles/lndex,shtml. 

To view project detalls onllne, visit: http://www,sandlego,gQV(deyelopmen~-seryJces/opendsd/. 
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For modifications to the project scope1 submittal requirements or questions regarding any of the 

above, please contact me prior to resubmfttal, I may be reached by telephone at {619) 446-5325 or 

via e-mail at Eilrandazt@samHego.~. 

· Sincerely, 

Flrouzeh Tlrandazl 
Development Project Manager 

Enclosures: 

. cc: 

1, Cycle Issues R~port 
2. Submittal Requirements Report 

FIie 
Kenneth Malbrough, Chairperson, Encanto Neighborhoods Commvnlty Planning Group 

Reviewing Staff (Assessment letter only) 

Bernie Turgeon, Planning Department 
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L84A-003A 
Pro oct Information 

THij CITY OF SAN DIEGO 
Developmont Services Deportment 

1222 Firs! Avenue, San Diego, CA 92101-4154 

ProJoot Nbr: 520606 Tlllo: Federal BIVd MMCC 

Pro!oo1 Mgr: Tlrandazl, FJroozeh (019) 448·5325 ltlramlazl@aand!ago,gov 

Review lnfo1111atlon 

Cycle 'fype: s Submitted (Mulll•Olaclpllna) Submitted: 0:V1o/2017 · Doomed Complete on OST1Srao11 

Reviewing Dlsclpllne: LDR·Plennlng Review Cycle Dls!rlbuted1 ·0311312017 

Revlewen Bsrreras, Margaret Assigned: 03/1612017 

(619) 446•5480 Started: WOG/2017 

mbartaros@sandlego.gov Revluw Due, 05/17/2017 

Hours of Review: 6,60 Completed: 05/1612017 COMPLETED ON TIME 

N1Jxt Review Method: Submllled (Mulll·Olsclpllno) . . Closed: 05/19/2017 

, Tha review duo date was changed to 05/17/2017 from 04114/2017 por 11gr11ement wllh cumomer • 

• Tha reviewer has lndlceted they want to review this proJecl again. Reason chosen by the reylewer: Flrsi Review Issues, 

• We requeat a 2nd complete submlllal for LDR•Plannlng Review on this profect as: Submltled (MulU-lllsclpllne). 

• Ths reviewer hau roquestsd more documents be subml\led. . 

, Yoll' proJect sllll has 41 outsten:tlng review Issues wllh LDR•Plrmnlng Review (ell of which are now). 

• last month LDR,Planntng Review pe1formed 87 reviews, 62.8% ware on-lime, a~d 60,0'l'o were on· projeclB ol less thon < 3 complots aubmlllols, 

~ Proleot Information 

lu.11!! 
Clearedt NY.m lasueTe11l 

• ' 1 The aubjactp10Jeclls localscl al 6176 Fodoral Boulevard Within the 00•2·1 Zone In lhe Encanto · · 

No!ghborbood: Southeaslem Communlly Plan area, Ths , 14 ucra site Is Jegally described as Track #2001100. 

I 
I 

' 

a 

a 

• 

a 

C 

' . ePermlts 

Blk 26, lol20 Per Map 2121. Existing on slta Is a one-story c0mmorclul offlca bulldlng, 

(lnformallon Item • No Response Required] 
(New Issue) 

. 

2 The projecl ls an IIJ)pllcallon for o Conditional Use Pcnnlt lo establish a Medical Marl]uana Consumer 

Gocperallve dh1pensary within a newly cQne\rualed 1955 square-fool commercial building with Iha proposed 

domollUon of 011 oxtsllng one-story 2088,0 square•foal commorclol building on !ho premises, 

{lnlormallon l\em • No Reeponse Required] 

(New Issue) 
. . 

S The e11latlng structure was bulft In 1951· and therefore has boon eubmll!ed to and Is undergoing a Plan Historic 

review 10 de\ennlne potentllll/hlstorlo afgnlllconce, (Info Only,.No Response Rsqulred), Purview Pion Historic; 

ploa11e refer to this dlnclplno rcvlaw for moro lnlormallon, (Now Issue) · 

4 The prsmlsH Is ldentlfledwllhlo tho Commerclel 9fllco lone, The purpose end ln!onl cl dwolapment within 

this zo110 Is to p)'DVlde employment u11os wllh llmltod, complemo/llary rolall usas, The zone I, Intended lo npply 

In lorgtHicels activity centers or In speclallzed ereaa whore a full rang a of commercial e.clllvltlas Is not 

desirable. Speclllcally, tho C0-2-1 Is Intended to accommodate olflce uses with a neighborhood 11cale and 

orlentallon. Rssldmtlal dsvelopmenl Wllhln this zone Is prohlblte~:(New lasue) · · 

6 The land use plan within the Encanto Community Plan, Flguro2·1, lclenllfies Community 

Commetc!al-Resldonllal Pmhlblled land use which Is consla\enl with lhD City-Wide base zone regulllllng tho 

premlsse. (Naw Issue) 
8 Planning determines ·1hal the project le not looaled within t 000 linear leet ol a Resource or Populatlon·baead 

park typically located within close proximity lo resldenllal areas Intend ad lo sarve Iha dally reareatlonal and 

leisure needs of nslghborhoads 11nd communities, UtHWr,g lhe graphic &Ce.le found on Ffgure 7-1 of the 

Enoanto eommunl!y Plan (ECP), alaff ver!Res that a dlstanoe botwoen Iha Emerald Hills Neighborhood Park lo 

Federal Blvd MMCC lsoreater then 1600 linear feet measured between property llnos. Reference Sopara,ely 

Regulatad Usea1 SDMO Seotfon 141.0S0'1(e), (New Issue) 

: fsaue 
: Closrodt Num 
: a 1 

1saue TaK& 
Madk:ol Mer!Juana Consumer CooperallveB may be permlttod wllh a Condlllonal Uso Penni! dsclded In 

aocordanoa with Procees Threu. [Information llsm • No Response ·Required] (New Issue) 

' ' I 
I 
I. 

• 8 A decision on an appUcal!on for a Conditional Use Pam,JI lor the uses !Isled In Soctlon 126,0SOO(al shall be 

made In oceordance villh Process Three with the Hearing Officer as 1h11 deolslon maker. Tho Hearing OIRcer's 

decision mny b11 appealed to the Planning Commission 111 accordance with SDMC 112,0606. (Information 11am • 

No Aoeponse Requtrod) (Now Issue) 



625 of 1714

144

\ 
) 

L64A-003A 

THE OITV OF SAN DIEGO 
Development Servlooe Oapartmont 

t22a first Avenue, San Diogo, CA 02101-4154 

Issue 
~ r!Y.!ll Jssye Tex\ 

. 

• 8 CUP R11t.llngs: Reference SOMO §128,0305 {a) through (d), An application lor o Conditional Usa Pe:mlt may 

be npprovod or condltlonally approved only II tho decision makar makes the Hndlnns for.this pormll. Al 1h11 noxt 

aUbmlllal, provide prof eel s11pporl by adilrasslng how t~a Federal Blvd MMCC mokaa oach CUP finding, (Now 

Issue} · 
. 

a MMCC Review 

• 
• 
• 

• 

Cl 

0 

• 
• 
• 
• 

• 

Cl 

-• 

lBBUBTGXI 
In acoordonoe with MMCO requfromante, the 00-2•1 xone moote the rnatrlctlori requirement forzonas 

perrnlllod lo oporalo a Modlcal Mar!J1.1nna Consume~ Cooperallw. The elfectlvo dale for MM Outlets Wllhln tho 

00-2-1 xone with a CUP daolded In aocordanoe with Proaess Throe wes Aprll 13, 2017 by Ordlnanco,2017-93, 

Pnformatlon Item • No Aesponaa Aequlred) • · 

(Newlaeue) 
11 The applklanl has proYldeil the required •Afllda~II for Modlllfll Ma,IJuena ConsumerCooporetlves for OUP." 

(Information llom • No Aesponua RequlredJ (New laauo) 

12 Pro'llde a 1000 fool redlu1 mep apreodsheel for those buelnass111 wllh!n 1000 llnearfeet of F.odorsl lllvd 

MMCC lo verify prohibited usee ae speultfod within SOMO 141.0504, (New hisue). · 

13 The subJeot 8118 Is wllhln lhe boundaries ol City Council District 4, Only four Mndlcal Merl/uana Oonsumor 

Cooperatives em permlttoil per City Counell Dlstrfct. currently, there !Ire 110 approved MMCC'a within Councll 

Dllllrlol 4, With no approwd MMOCs In the vlclnlly, the 1000 llnear feel prohlb1Uon Is curranlly not en Issue, 

[lnlonnallon lldm • No Aosponse R11q1.1lredJ 

(New Issue) 
14 Resldsn!lsl Zone: Fedfflll Blvd Is the PROW. b0twe11n Iha subjeot site and Iha resldenUal zone RS,1-7, Federal 

Blvd Js not considered a barrier Impeding direct phya!onl access botween MMOO end realdantlal ;;one. The 

applicant submlta Sheet /1.103, a SIie Plan showing a proposad "Irrevocable Oller ol Dedloallon" Whloh ~tanning 

determines may satisfy the coda requirement for a spParoUon of 100' 11 supported by LOR Engineering, • 

Without Iha 10' or greatet dedloatlon, Planning will not support Ihle pro/eel; [Continued) (New Issue) 

15 MeJor tnsuelLDR Englnaerlng requires a ROW dedk:1111011 to croale e 10 fl curb \o PL distance,• Addftlonal 

dedloatlon by Transporlalkm may also be raque11od but hae not ya! been dalermlned. In a~ordtince wfth 

Section 113,O225(u)(2) a 100 fl 8epara1lon distance from tho AS-1-7 iona to tho pre-dadlcallDn PL for FedaraJ 

MMOC does nol oidsl. Aluo, a ROW dedlmlllon > than the fO' C to Pl. roqml la shown (Ref: A102), Planning 

clnlers lo Engineering & Tran1porlallon for dedication raqulremonts aftllr which lhe eaparallon dlstence oan be 

delarmlned, (New Issue) 
· 

16 MMCC Oondlllona: Tho architect haa lncorpora!ed SDMC Condlllona, Tho followlng condltlons are also lakon 

from SOMO, howavor, Planning could not locate on the E~hlbll (lncludo): . , 

U) Dellverles shall bo permitted a9 an aaceasory uee only from matl)uana·outlato wlll111 valid Condltlanal Uso 

Permll unleue oll1orwrs11 allowed pumuanl lo !he Compaeelonate Use Act of 1896, - • 

(Nowlssua) 
17 (k) Tho m11rlJ1.1ana outlet, adJe.cant public aldewal!(s, and arena under the conlfol of lho mnrljuena oullel, shall 

ba malntalnod fruo of !liter and gralflll at all times. (New Issue) · 

18 II) The mlll'ljuana oullel shntl pJOVlde dally removal or traah, lltlor, and dnbrls, Gmlntl shall be removed from the 

premises within 24 hours. (Now IGeue) 

19 (m) Consu!tetJona by modlcal prbfeealonals ehell not be a permllled acoessory use al a marlJl,rana oullel, (Now 

~~ 

. 

20 Addlllonal Planning Commlselbn Conditions for lncorporaUon Into Permit: • 

The tollowlng are opllonal socurl!y conditions In aacordanco wllh requirements or Plannll1{1 Commission, Please 

advlsa Planning should you ob/eel lo any of these cond!Uona. 

(New tssuo) · • • 

21 Spcur!ly shall Include opamble cnmoros end II metal d11tector lo the aallstecllon ol Development S81Vlces 

Oeparlmanl. This lacHlly sheR also Include alarms and two ermod aecur!ly guards lo tha oxtent the possession 

of a fll'sann Is not In oonlllct wllh 18 U.S.C, § 922(g) and 27 C,F.R § 478,11, Nolhlng harefn shall be Interpreted 

to reQJlre or allow a violation ol lederel fireaons Iowa. Thi! eecurlty guards aheH bs llcensed by lhe Slat$ of 

,Callfom!a. [Conllnued] {New Issue} . 

22 One eOQIJrlly guerd must be on the promises 24 hours a d11Y, sewn days a week. lhe other must be present 

during bualneee hours, The security guards should only be engaged In aotMllea related to providing securUy 

ror lhe lac!l!ly, excepl on an lncldonlal basis. Tllo cameras ahall have end use a n1cordlng devlco·that maintains 

the reoords lor a minimum of 30 days, (New Issue) · ' 

:m The Qwn&r/PennlUea shell lnslall bullet resistant glass, plustlc, or laminate shield ot the recepUon orea lo 

protect amployaee. (Naw Issue) 
24 The Ownor/Permlllee shall Install bUllet reslalant armor panels or uolld grouted masonry block walls, daslgned 

by a licensed professional, In common areas with other tenants, reception area, and vaull room. (New Issue) 

Cl 25 0l11er Corr8Cllon: See G002 and rovlee laeue 14 i:cne from IS•M to C0·2-1. {New Issue) 

.0!', C0•2•1 Dev Rep Review 
· 

I l!m 
Clenred? f:{yJll Jssug Tekl 

.p2k V 02.03,38 
Flrouzeh llrandazl 448-5325 
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• THE CITY OF SAN DIEGO 
Developi:nont Services Oepartmenl 

1222 First Avenue, Sen Diego, CA92101-4154 

IBBueTeict 
Refaronce Tabla 131-05D Dovelopment Regulellon Review for the co Zones · 

Front Setback; 1 O' Minimum with a 25' Mwc.lmum Front Setbaok. Two oodo .se ctlone apply v,hlch ero provided 

ao: • 

I. [See Seollon 131.0643(e)J; 
2, Footnote 2: See eectlon 131,0543(0)(2), 

The front eetbeok Is Incorrectly applied, See Diagram 131•05B whlcn lllualreH.1s 11ow this code aectlon shall be 

applied. Revise yolll' design to demonstra\e Iha mllldm um selbeck applied to 70 percent of tho etreel lrontaoe 

with the remaining 30 percent not required to obsarve the maximum setback 

(New leaue) . 

Required Side Yard: To be mvlewed foHow!ng the revision of tho pro)ocl requlrod by Issue above (#26), Shown 

correctly under Zoning lnfo1T11allon. (New Issue) • 

Rear Yard Setback: To b11 reviewed following Ille revision of tile projaol required by Issue above (#86), Shown 

correnlly under Zoning lnlormntlon, Sheet G001, (New lesue) 

Structure H11lght: 45', F'roposal: 13', No lsaues. 

(Now Josue) 
Cov11rago: NIA. (New Issue) 

F,A,A.: .76, lncorraclly provided at ,80, Mek8'oll necessary calculel!on Cllangea and apply as necosaary. 

(New Issue) • · · 

around Floor Height: Appllea.- Reference SDMC 131.0548 and "9monsll'Qto compliance on 11levallons por 

code and cite this code sootlon, · • 

(New lesue) · 

Building Mlcutellon: Appllea: Plamlng unable lo verily compliance, R11!erence SDMC 13t'.0554. Clarify 

conlonnence with notes on plena or 1avls11 to damonalrate 11onformenco, (New lssuij) 

Street Yard RestrlcUon: NIA. (New Issue) · 

Refuile end Recyclable Slarege: Damoneb'aled on Sheet A 102. The looe!lon of reluse/reoyclebfee mey 1;1hang11 

with rev!alons to tho locnUon of the atructurel footprln\ es 1equoated under Issue #126. (Now Jseua) 

'Transparency: ApplleB. See Section 131,0552 end demonslrale compliance. 

(New ISsue) · • 

Loading Dock and Overhead Door Screening Regulatlons: App!lee, See Section f42, 1030 and apply after 

rovtalons to structural foolprlnt heve been performed. • · 

(New Issue) 
moenerol Plan and CommunltV PIP 

Im!! 
~Num 

0 30 
fse\je Text 
Policy guJdanco Is provfded by the ep and OP for commercial usee, Please consider 1118 lollowlng &!ements In 

your next aubm Itta!: . 

1. Development of new lnfUI buildings should !eke Into SC!loUnl green bulldlno preotlc11s and eustalnebllllYi 

2. Designing lor dofans!ble 11pece; 
3, lncorpotate Urban Design policy as II relates to 11haraclsr und ldenllty of the existing Urban form, lnoludlng 

public spaces and \llllage de$lgn, nel!)nborhood and oommunlty U!JIBWays and llnkeges, bultdlng types end 

masslng, s1roatscap11 and pedeetrlun orlenlatlon, and other unique aspeete of the Encanlo community, 

(New Issue} . 
39 Staff delera review of land uea besod upon lnoomplete lnformetlon provided within this firs! review, (New lssw) 

la&UII 

~ t!l!m, l!IJIUOTulC! 
• · . 40 See SOMO 141,0614 MMCC slgnage roqulrements underpannlt Conditions, (lnformaUon Item• No R811ponse 

Required) (Now luue) • 

• · 41 Slanage shall be In conlormoncliwlln land Development Code Chspler 12, Artlole 9, Division 8 (Sign Permit 

Prococt11res) and Chapter 14, Al11cle 2, Division 12 (Sign Ragulallone), (lnformellon lt11m • No Re11ponse 

Required) {Ne~ Issue) 
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L64A•003A 
Review Information 

THE CITY OF SAN DIEGO 
Development Services Dapar1manl 

1222 Flr111 Avenue, San Dlsgo, OA 92101-4154 

, Cycle 1\'pa; 3 Submllled (MuUl·Dlsalpllne) Subsnltted: 03(10/2017 Deemed Oomp!ele on 03/13/2017 

RevlowJng Dlsclpllne; LDR•Envlronmentel cycle Distributed: 03113/2017 

Reviewer: Mo Phorecil, AnnQ Assigned: 03/14/2017 

(El1D) 446-5276 Started: 0410112011 

amcpherson®sandlsgo:go, Review Duin 04/14/2017 

Hours of Review: 1.00 Completed: 04/14/2017 COMPLETED ON TIME 

Next Review Method: Submllled (Mulll•Dlsclpllll!l) Closed: 05/19/2017 

, The reviewer has lndlonted !hey want lo review lhls project again. Reason chosen by the revlBWBr; First Re'llew lssuas. 

, We request a 2nd complels eubmlllal lor LDR-Ell\llronmentel on Ihle projeol Qs: SubmlHed {Mulll-Dlsalpllne), 

• Tho rovlew11r has requested more documents be submltled, . 

• Your project etlll has 9 ou1111andlng review lsS\Jlls wllh LDR·Envlronmonlel (all ol which are new) • 

• Last month LDR-Envlronm1mlel performed 100 nivlaws, 90,0% ware 011-Ume, and 44,3o/• wsre on proJecls nl Iese than< 3 oompletG a\Jbrntttals, 

Im' Protect Scot.le 

!ssueToxt 
Tha proposed proJecl la a Condlllonel U11e Pennll {CUP) for a Medical Mnrf]uann Consumer Ooop&ratlve • 

(MMCC) at 6176 Federal Boule\lotd. The applicant Is proposing to demol!flh the exlsllno spproxlmalaly2,087 

square loot bulld!ng and constnict and operate a proposed MMCC within a nsw 1,955 square-loot bulkllng on 11 

6,049 square-loo!. lot. The projscl Ill designated for commel'Gltd ollk:e usos In tho Encan10 Community Plan. II 

Is zoned C0-2·1, (Nsw lssuu) · 
· 

f, Proleot Issues 
r,, EnRlneertnR 

J.U!I! 
Cleared2 !!um 

• 2 

litiGHG 

lssueTeKt 
LOR· Engl119erlng haa reqUesled deDneallon Qf the pedestrfan acceas lo lhe Iron! en1re.nce end Is requiring lhe 

project to replace Iha driveway consistent wilh Olly standards, The project will also require a Prellmlnnry 

Drainage Sludy and a Waler Quallty Study, (Now Jesus) • . 

Issue • 
Cloilrei:l? Num · (BSua Text 

• 3 EAS racelvad a OAP·Conslatancy Oheckllst tor Iha project. Ii Is llllsd out Jncoireolly, All questions must be 

answ.sred Yes or N/A with en explanation provided iegardlng why a measure Is non eppllaable, Also, Ifie CAP 

Chaokllstwee updated ilsof R!brua,y 2017, Please eubmlta revised che<1kllal wllhthe naxt cyc(11, tfyou have 

questions or require aaslotance complellng Iha chec;kUet, plaase contact Anna McPherson al 619•446-5276, 

(Newlesue) 
e. Cultural Rosourcea · · 

!W!.!!. 
C)ssred? NJUD. IHYt Tux1 

• 4 Plan-Historic· h119 raquestsd add!llonel.lnformetlon to assist In a determination ragaJ'dlng lhe potanlllll for the 

· exlo ling slucture lo be a historic resource: EAS wlll coordlnete·Wlth stall upon l'llcelpt of this llilonnatlo11, (New 

t!>-GeoloRV 
laau~) · 

I Clearod? 1~~; lBSue Toxj 

• . 5 G~y staff hes roqusslad submltlal of e Gaotechnlcel Roporl with the next review cycle, (New lllsue) 

m,, Paleontolonloal. Resources · 

!!!!!I 
Cleared? li!!m (asua Tbxt 

• 6 ~leeso clarify the total amount of excavat!Qn for lhe ontlre project (rloludlng the maximum ctoplh of cul on lhe 

Grlldlng Plan, If no grading Is proposod, please slate so, Until !his lnlQrmatlon Is olerlllad on tho grading pl11n, 

EAS cannot address paleontologloel resourc98, (Now Issue) · 

~ LDR·Plannlnn 

WW! 
Cleared? Hum Jaeue Text 

• 7 !;AS will coordinate wllh LOR-Planning regarrllng MMOO Ord!naooe Issues and project community plan 

conslsleocy. (Naw Issue) 

r,:ar . .,.•~~'TMrdl ·-rm~ ·ironffl~~:, .. ,t'Jaso~lifiil;, .. !pf\'~f,;l';IRi 9~~~~- ·.;..~c1ffl~imil,i"!\i'ci'AW!tk'.~7&.~~-· 

~~ .. ~~~!lD.--r~2X»• ... 11!.~~ ;.™~1"•-····~~ .. ,,~-mi~-~l'fil~llf PJ.;_;..,0~~~,.g,~ ... 1••tmJ 

.• p2k v 02.03,~ 
Flrouzeh Tlrandezl 448-6326 
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THE CITY OF SAN DIEGO 
Development Sotvloes Department 

1222 First Avenue, San Diego, OA 92101-4164 

re, LOR• LandsonPa 
lasue 

Clgpre(l7 .lli!1n Issue Text 

• 8 Landscape eta!f has roquesled addltion11\ lnfo1mellon regardlno amount end type of landsCllplng, (New Issue) 

re, Oetormlnatlon -~ Num !asue Text 
. 

• 9 All disclpllnes have also reque::iled plan revlalons, Until oil roqueated lnlonnatlon Is submitted and all Issues aro 

cleared, EAS Is unable to mako an envlronmenlol dal81TT1inollon, Please be aware that tho envtronmonta! 

review may cheng11 fn rosponaa to any project changes and/or now Information. AddltlanaUy, the new 

Information may lead to llio roqulremenl at new ond/or atfdlllon!ll tachnloal studies. (New Issue) 
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L64A•003A 

THE CITY OF SAN DIEGO 
Dovelopment Services Oepartmenl 

1222 First Avenue, San Dleoo, CA 921 0i-4154 

Review Information 

Cycle Typo: S Submitted (Multl•Dlsclpllne) Submitted: 0S/10/2017 Deemed Complete on os/1312017 

Reviewing Discipline: LOR-Engineering Review Cycle Distributed: 03/13/2017 

Revlower: Tnmares, Jpll .Assigned: 03/13/2017 

{819) 448-5119 Btorted: 04/05120t7 

Jtammes@aandlago.gov Review Dua: 05/17/2017 

Hours of Review: 6.00 Complotod: 05-/16/2017 COMPLETED ON Tlll'IE 

Nai<t Review Method: submltled (Multl•Dlsolpllne) Closed: 05/19/2017 

, The review due dnte was changed to 05/17/2017 lrom 04/14/2017 per agreement with customer. 

, Tue reviewer hee Indicated they went to review this project again, Reason ohos en by the reviewer: First R8 view Issues, 

, We request a 2nd complete eubmlllal for LOR-Engineering Review on this project as: SubmlUed (Mulli·Olaclpllne) • 

• The revlawar has,requosted more documents be submitted • 

• Yow project sllll has 24 o'u1St11ndlno review Issues w11h LOR-Engineering Review {all of which are new}. 

, Laat month LDR•Engl~eerlng Review performed 80 ravlews, 93,8% were on~lme, and 42.1% wero on proJsols at !Dss than< 3 complete subml'.tels, 

~1st Review 
tseue 

Cleered? fil!.m 
0 1 

D 2 

D 3 

D 4 

0 5 

0 6 

0 7 

t]' !I 

• 9 

Issue Texl 
The Enalnearlng Review Seallon has reviewed Iha subJocl development and have the followlno commenls that 

need lo be addrPasod prior to a Publlc Hearing, Upon resubmlllal, we wlll complete our review of the . 

Condl1lonnl Ulle Pemill. 

(New Issue) • 

The Ban Ole go WaterBoerd adopled Order No, R9·2013-0001, NP Des No, CAS0109286, Na\lonal Pollulent 

Discharge Ellmlnatlon System (NPDeS} Permit 11nd Wnsle Dl~harga Requirements for Dlsch11rges from the · 

Munlclpal Separate Storm Sewer Sysle-ms (MS4o) Draining the Watemheda wllhln the S11n D!eoo Region, This 

project will be required to adhere to the Cl1y of San Diogo Storm Wnler Standards In ellect at the time of 

approval of mln!sle!lnl permit, The current Storm Walar Devalopmenl Aagulotlons became alfecllve on 

February 18, 2018 end thla project wlli ba subjact lo those rE1oulatlons, 

(New Issue) ; 

Revise Iha Site Plan. Show Iha e~latlng and propoaed grading contours and spot e!evallons, Add a Grading 

Dnla Teblo with cut/Ill! and Import/export quenllllee, plus the deplhe of cut ~d fill. If tho quanmy Is zeRO, add 

\ha\ val ua lo \he required Dale Table, Add surface dralnaae !low patlelfls. and slope gradient, end the collectlon 

and dlsohe'rge points !or ~II elte and roof drains. 

(Newlseue) 
Revise !he Site Plan SheetA102, Add the source, date and MSLdalum ol tha requlrod topography, 

(New Issue) 
Revise the sue Plan ShaerA 1 O'Z and Topographic Su1VaJ sheel 1. Add a Bench Mark per Iha Clly or San Diego 

Vertlonl Conlrol Book. lncllld'e tha elavatbn and require MSL Datum, 

(New Issue) 
On the plan view ol Iha S1te Pinn Shaat A102 and Topographic survey she al 1, please onll out U1E1 onslta logal 

desorlpllon and Iha legal descriptions .of 1111 adfaoenl properties, 

(New Issue) . 
Show Iha public llght-of•way for all existing stree-ls adjacent the project end the street names, Show fuU limits 

Including both sldae of the atreel and Include right-of-way wld!hs, Show all proposed or existing lmprovemants 

Including curb and g.uller, !llde\Yalks, street lights, u1Ull1ee, medians, canterllne ol rlghl•of.way, and all drlvewaye 

~lthln tho property boundary. Please l11bol end/or lncluda In looencl, 

(New Issue) . . 
Ploass revise Iha Sito Pian, eheelA102, to show Iha curb to prope1\y line, curb to centerline, properly llne to 

properiy Uno dlstam;os, and wldlh oJ sidewalk lor Fedora.I Blvd, 

{New Issue) 
Show exlsllng and proposed finished pad 1111d floor aleva.Uons on lho site plan A102, 

'l 

(New Issue) 
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THE CITY OF SAN DIEGO 
Oevalopmanl sarvlce11 Department 

1222 First Avenue, San Diego, CA92101·4154 

CJ 

• 

• 

• 
CJ 

0 

CJ 

D 

• 

D 

D 

Cl 

lssup Toxt 
The owent layo1Jt shows dralnaga lines conlluence to the middle o1 (he park!ng area, Please revlso the slto 

plan sheal A 102 to show how thu runolf le col/anted, convoyed and discharged ollslla, Identify pub!lc and 

private syeteme and show the polnl 01_ connecUon to 11" y systam, pub!lc or prlvala, 

·• 
(Now l~sua) 

. 

· 11 Submit a Preliminary Drainage Study which addresses lho eldsUng and proposed storm watar run,otr encl 

cllacharga locations for Iha proJei:t site, 

(New Issue) 
. 

12 The applicant did not submit lhe currant Storm Wator Raqulramenls Appllca.btllty Cheokllsl dated Qolober 2016, 

Submit a 1evlsed i:h eckllsl on the next submltlal. 

(Nawlasue) 
13 The pro/ool ls a Standard Dovo!opmont Project subject to Sile Daefgn and So~rce Control-BM Pa, Submit a 

Watar Quallly Sludy Iha! Identifies Pollutants lrom the Projecl Area 11.nd addresses how the 8 possible Low 

Impact Development (LID) BMPa and e possible Source Control BMPs have baon !noorpornted Into the pro)eo!. 

(New Issue} 
14 II any of lhe 14 pose.Ible BMPa hnva not b6en used In the projeol design, add a discussion In Iha report \lhly the 

omitted BMPs are 110I feaijlb!e or not appl\oable, Ptaasa Nola: A Waler Qual!ly Study Is required, not a 

SWOMP, For an eimmpla of a We.tar Qualln, 81\ldy • 2018, contact my offfco et Jtamaros@sandlego.gov • 

(New Issue) 
16 Clty"s Storm Water Stond111ds are 11.vallable onllna at: htlps:1/www,sondlego.gov/atormwater/regulatlons 

(New l5Sue) 
16 Revise the sl!a plans to ehow tho dadlcatlon neces~ary lo crellte a 10 fool curb lo properly lino dlstenae on 

Federal Boulevard. Engineering Rav!ew WU! not support eddlilonnl tight ot way dedlloallon lhal Is mortJ than 

City etandard requires, Tmnsporta!lon Devalopment wll! determine If addnlonal right of way Is required. (Now 

~Waj 
. 

17 Revlaa Iha Sita Plan A 102, It the exlallo g water service and aewar laleral will bo usad, add a note that stales: 

The eJ<lstlng woler and sewer eervlnes wlll remain. I! new eaIVlces BIil raqulred:-Show the Wuter end Sewer 

Main a, Including the new laterals lhet.sorve the prcjent. Call out the Olly lmprovemenl Plori numbero, A :march 

o1 City Records by your oflloe may be mqufrod. 

(New-Issue) 
18 P/1.Ja!le show the pedeslllan palh of travel lrom Iha public ald.awalk lo the prcJact enlranoe, 

(Newlssua) · . ' 

19 Revise tha Sita Plan A102 to coll oul tho new 24' wide driveway will bit consttunled to currant City alanda.rda, 

Please showtha a!dawalk transltfons pet SOG-159, 

(New Issue} 
20 Revise \ha SIie Plan A 102 lo show now City slandurd ourb, guitar, and sidewalk where the exls!lng dr[vaway rs 

!ooatod. 

(New Issue) . . 

21 Add !he vlslbll!ty area ttlanij!es, per San Diego Munlclpal Code Diagram 113•02SS, Ill lhe driveway on Federal 

Blvd, For the dtlvaway, Ghow Iha Ylslblllly areas on prlvnl11 property which shall extend 10 lael Inward along Iha 

driveway and along ths property tine. Add a nola thal s!alos: No ob~trucllon Including aolJd walls [n the visibility 

area ahall exceed 3 le11t In height, Plant material, othar Iha n treas, wllhln lhe pubflc rlght-of-way !hot ts located 

within vlsiblllty areas shnl! not oxcaed 24 Inches In holght, measured from the top of the adjacent curb, 

{New leaue) 
. · 

22 Revise lho SIie Plan Sheet A 1. Add a note thol slates: Prior lo Iha lssuanoe of any conslrucllon permll, the 

Olin er/Permlllae shalt Incorporate any conatrucUon Bost Mnnagamenl Pmc!lcos necessary lo comply with 

Chnplor 14, Arlfc!o 2, Dlvfslon 1 (Gradlng Rogu!at!ons) oflhe Son Diego Municipal Code, Into the conslrucllon 

· plons or speclllc atlons, 

tNaw Issue) . 

23 Revise tha cover shost G001, In lieu of Iha Storm water notes for construction BMPs, Add a nolo that statos: 

Prior ta Iha lasuanae of any construcllon permit the Ol'lnar/f'ermltlea shall submit a Water Po!lulfon Control 

Plw, (WPCP), The WPCP shall bo prepared In accordance wllh the guldel!nas In Part 2 Conalrucllon BMP 

Standards Chapter 4 ol the Clty"a Storm Wnter Stimdards, 

(New Issue) 
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LB4A·003A 
l!!U.2 

THE GlTY OF SAN DIEGO . 

Development Sorvlces Dap1111menl 

1222FlrstAvenua·, San Ofago, OA82101•4164 

Sl!!!!W!.1 lli!m faaye Taxi 
O 24 Add!Uonal comments may be raoommended pending further review of any redesign of lhla project. Thes11 

comments are not exclusive. Should you have any ques!loM or comments, plaHse oall Jeff T11maree at 619 

446•5119, 

(Naw Issue) 

Pegea of 19 

Flrouzah Tlranda:d 448•6326 
,, 
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L64A-003A 

THE ClTY OF SAN DIEGO 
Oevefopmenl Services Depnrtmoot 

1.222 First Avenue, Sen Diego, CA 92101•4t54 

Review Information 

Cycle 'fype: 

Reviewing Olsclpllne: 
Reviewer: 

3 Submlllad (MulU•Dlsc:lpllna) Submitted: 03/10/2Df7 Deam11d Complete on 03/13/2017 

LDR•Transporlallon Dov Cycle Distributed: 03113/2D17 

Khellgh, Kemmn Assigned: 03/14/2017 

(619) 446•5367 Started; 04111/2D17 

khnUghK@sandlego.gov Review Due: 0411112017 
-~ 
t 

Hours ol Review: s.oo completed: 04111/2017 

Next Review Method: submitted (Multl-Olsalpllne} Closed; 05/19/2017 
COMPLETED ON TIME 

, Tho revl11w due ~Ille Wea changed lo 05/17/2017 from 04/14/2017 per agreement with customer,' 

• Thp reVlowar has lndlcatod !hey want to review !his project again. Reason choBM by ihrl reviewer: Rrst Review Issues • 

. . Wo requust a 2nd complete submillel for LDA-Trensportatlon Devon lhls·proJeot as1 Submllled (Mulll-Olsclpllna), 

, The rovlowar has requested more documents be Qubmll!ad, 

• YOl.ll' project still has 6 outstondl119 review Issues wllh LDA-Transportallon Dav (11II or whk:h are new), . 

• Leal monlh LDR•Transporlallon Dav eerlonned 47 reviews, 91,5% ware on•llme, nnd 39.0% wer11 on proJecte al less then < 3 complete eubmHlols, 

e 4/17 Review: 
fllllUD 

~ 1iwii tssue Toxt 
D 

. • 

D 

D 

• 

PROJEcT:Thq prl)posed project Is a Condlllonal Use Permit (CUP) for a Medical MarlJu111111 Consumor 

Cooparallva (MMOC) al 6176 Fedarel Boulavard, ApPllcant 1B proposln11 to domolluh the oxlsllng approximately 

2,087 sq. rt, bul!dlng and operate Ille proposed MMCO within a now 1,966 eq. ft, building on o 6,049-sq. fl, lot In 

00-2· 1 zone within E:ncsnto Communlly Plttn Area based on the submllled p111119, (New Issue) 

2 TRIP GENERATION·The proposed t ,956 sq. fl, MMCC la eiq:,ected lo generals spproxtmelely 78 avoraga 

weekday !tlpa (ADT), with 2 AM peak hour !rips and 7 ~M poak hour lrlpa basod on 1ha rata of 40 ADT/1 ODO sq. 

It, A transportation Impact analysis lo nor required. To eellmate Iha existing kips to this alla, please ldunllly ell · 

U18 existing usas, !hair sh:a, 11nd occupancy on the plans. (New lssuo) . 

3 PARKING EXEMTION ON LOTS LESS THAN 10,00D SQ, FT,•Saollon 142,0640(8.) an(ITabla 142·05H ol 

SOMO altow exemptions to the parking reguJallone !of oommorclal usus on lots less lhM 10,000 sq, fl, In elzo 

!hat mdstud prior to January 1, 2000, This section has two provisions for sml!ll lols wllll and without allPY, 

acoesu. Such tots without alloy liccess woll!d not hllYe any parldno raqulromunts. Accord!ngly, based on current 

rogulatlons, !hero ls no parking roqulramenl tor commorolal uses on the 7,361sq, ft, lol, (New.lssuo} 

4 PLANS! PARKING- The minimum parking s1aU dimensions end alale width 11ho11ld comply with Iha SOMO 

saoUon 142,0560, Perldng alslus Iha! do not provide through clrcu!allon ohall provide a lumaround urea al the 

and of the aisle Iha! Is cloarly markud to prohibit parking and that has e minimum 1\189. eqolvalenl to a parking 

space par SDMO 142,056D(d)(3), f)Jaaaa revise plans le provide and cell oul lhlo requlramanl, (Now hwuo) 

6 FRONTAGE•Plans 111lould show and dimension Iha eJ<l8llng vorsus the propooad property lines to culb llnae 

dlst1U1oes, eldawolk snd Its wfdlh 011 tho rronllng street, A typlcal otroal cross-secllol'I drawing with dimensions 

should also be lnoludud on tho plane. (Now lesue) . • • 

Flrouzah llrandazl 446-6325 
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L64A-003A 
Review Information 

THE GllY OF SAN DIEGO 
Dovalopment Sarvloas Oopartmenl 

1222 First Avanuo, San Dlago, CA 'J2101-4154 

. Cycle Type: 3 Submllted (MulU•Dlaolpllna) Submllted: 03/10/2017 Doemed Complele on 00/13/2017 

Ravlewlng Dlsolpllne: community PlnnnlnlJ Group Cycle Distributed: 03/f3/20\7 

Reviewer: Tlrandazl, Flrouzeh Assigned! 04119/2017 

(619) 446-5325 Started: 04/1BIFD17 

hlrandazl@eandlego.gov Review Dua: 04111/2017 

Hours of Review: 0,20 Completed: 04/18/2017 COMPLETED LATE 

Next Review Method: Submitted (MuHI-Dlsolpllne) Closed: 05/19/2017 

• Toe review duo dale wee changed to 06/i 7/2017 lrom 04/f 4/20i7 per aorsamenl v,ilh ous1omer, . 

, Toe reviewer has Indicated 111ay wanl to review lhls profeot again, Rea.eon clloson by lhe 1ovtowar: First ReVlow h1suos, 

. We roquaal a 2nd complete submlllal !or Communlfl' Ptannlng Group on this proJeol as; submllled (Mulll-Dlsclpllno), 

, 1lYal reviewer has requested mor11 documents be submitted, 

, Your proJecl slUI has 2 oulotandlng review Issues with Community Planning Group (all or which are new), 

. last month Community Plannlng Group perfotmed 56 reviews, 45.5% were on-lime, and 45.6'% were on projeols at fess \han < 3 compfato subm!ttals, 

~ 1st Review 
tssue 

~ J:!l!m Issue Text 
, 

• i Please contact Iha Chair for the Enoanto Neighborhoods Community P!rumlng Group, (as ldentlllad tn the 

as~eesment !alter) to make a!Tangementa to present your proJeol for review at their next avaliable mealtna. 

This Community Plannlg Group Is offlclally recognized by Iha City as e representa!lve ·or the community. and an 

advisor to the C!ty In aollona Iha! would alfecl 1118 communl!y. The Davofopment Services Department has 

notlflod the group of your raquesl llJ1d has sent them a copy ol your proJeol plans and documents. (New Issue) 

II:!'/ Enoanto 
li.fil!!t 

~li!!!ll 
• 2 

Issue rax1 
Please oonlacl lhe Chair !01 the Encanto Neighborhoods comrnunlly Ptannlno Group, {as ldenlllled In the 

assessment letter) to make erranQemanls lo pros an! your proJaol for revlow al their next oval!!lb!e mooting, 

Thia Comm1.1nlly P!annlg Group Is ofliclally 1acogol1.od by the City as a rapivaenlo!lv11 of lhe communHy, and an 

advisor to the Olly ln aollono that would allect tho community; The Dovelopment Servloea Department has 

notrfled Iha group of your roqueot and h8B aenl them a capyol your pro)oct plans and doo1.1ments, (New Issue)" 

Flrouzeh Tb'andazf 446,5325 
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L64A-003A 

THE OITYOFSANOIEGO 
Development Servtoes Department 

Review lnfonnatlon 

1222 First Avenue, San Dlauo, CA 92101-4~54 

' ,Cycle'fype: 3 Submllled {Mulll-Dfsolpltne) SuQmltted: 03/10/2017 De11medComp!ato on 03/1312017 

Reviewing Dlscfpllne: BDR•Slructural Cycle Distributed: 03/13/2017 

Reviewer: Sh11dyob, Mehdi. Assigned: 03/22/2017 

(619) 440-5067 started·: 03/30/2017 

mshadyab@eendlego.gov Review Due: 04/11/2017 

Hours OI Review: 2,00 Completed: 03/30/2017 COMPLET~OON TIME 

NeKt R&Vlew Method: Submitted (_Mulll•DleclpHne) Closed: 06/19/2017 

. nm review dua da!!i was changed lo 05/17/2017 from 04/14/2017 par agreomant with ouetomor • 

• Wo request a 2nd complete submittal for BDA--S1ruo1ural on thla proJeol es: Submltlod ·(Multl·Olsclpllna), 

, The reviewer has requested more dooumsnls be submlfted, 

• Your pro/eel sllll has 12 outstanding roview lssuos wllh 8DR•Struotural (all of which are now), 

, Las! monlh BDR•Struotural portormed 1251 revlewa, 93,4% woro on-tlmo, and 85.6% wore on prcJeots at lose thnn < 3 complele aubmlltals. 

a;. Prellmlnarv Review Comm&nts 

!!fill!! 
~ li.!!ll1 [aauo Text 

• t City cl Sari Otego 8ulld/ng Code: Conslfl!Ollon pormll appficallons subm!lled'end Dliemed Cbmplela on or a/tor 

January 1, 2017 are «1qutred to comply wllh Iha new 20i 6 edition of Slate o1 Cnllfomla bullillno cod9!11 85 woll 

as adopted local amondmants published In lhe San Diego Munlclpal Cod11. (N0w Issue) • 

• 2 Info Bullalln 513:-Pra!tm!nary Review Is nol e comprehanelve plan review, norl11 II Intended to roplaoo the 

aervlces provided by design prole5alonafs (archllacts, s11gl11eare, lend use allorneys, code consullanls, etc,), 

Through prollmlnary revl11w1 you can obtain general lnloITilatlon on Iha regulatlone with wh!oh your profoot muel 

comply and obtain lnlorpnI!atlona on how lhe City wlll apply coda provisions to specific allua!lons. For dotalled 

lnlo1ma1lon plsasa rarer lo Information Bul!al!n 51:l, (New lssu11)' 

D 3 The fottowlng com manta are only a partial fist of Issues d!ncovered as_a reault ol lhls dlscrellonary rnvlow and 

responses 10 Iha spec!llo questl11ns askecl, Thay a.re NOT to l:io construed as a complota list of correollons or a 

oomplale llst of Issues. 
· 

Ptan11 for recheck and raaponsss to lssuos undor this prellmlnary review need not bo aubmRted and recheck 

will not be perform ad. 
(New lseua) 

a 4 Shaat G01l1: Pr~ecl lnlorma!lon: Proposed ocouparn:y classllloallon spaolllod as •s• Is not correct, The 

dl&play, sate, an stock of mariju11na1 a msroh,mdlse, Is olasslfled as M-<iccup11ncy. Please aee Sec!lon 309, 

'The eooragala araaa of •storege" and 'Prooe&Sll'l{I" ls grealarthan 10% x 1955 .. 11!5,6 sq ft .. Therefore not 

oonsldorad as lncldenlol Ueos ea por CBC, Soc, 509. Thess apaoos shall ba cfaeallled as S•occupanoy. 

Aggregate Ofrtco + ~ala floor arena ls loaa lhan 196.6 sq 11, lhOtoloro looldantal use. Thl5 bulldlng shall be 

analyzed !IS a MIS mlxsd oocupanoy claaslllcatlon, 

Aovlae plan, (Now Issue) · · · 

• 6 Site Acceselblllty: Tho accoastbla parking :ipaoa shall be van•accesslbla complying with Sao, 118·2013,2.4, 

(Nawlesua) 

• e Sita Acoass!blllty: Stts arrival point: An acc11s.albla ltlLila 11cm public :street end side walk to Iha primary entry of 

tile taclllty ahall ba provided. CBO, Section 11 B-206, Plan ae &howo dooe not provtda this required accasslbla 

roulo and t~orafQra Je not code oompllanl, Revise plan, (Naw lssus) _ 

D 7 Sile Aooeselblllty: Show Wldlh, running slopo, 0Ioss-siopa, and surfaoe finish or accoos!bla roulea on _plan 

complying with applicable provisions of Seo. 11 B·Dlvlslon 4, Plane as shown do not apoolly !hose required 

lnlormal!on, (New Issue) 

• B EV-Charging Stallons: Gol1lltrucllon shall comply With saot!on 5.106.5,3,1 or Section 5.108.5.3,2 of Iha 2018 

Callfomla Oro on Bulldlng Standards Code (GGBSC) lo laoll!tate l~tvre lni.lalla11on ol Elaotrlo Vahlcle Supply 

Equipment (EVSEJ, Whan EVSE(s) la/are Installed, ltahall baln aooordanca with Iha governing Calllornhl 

Bulldlng Code, and the Oall!omla Elactrloal Code es spsolllad In Ssotlon. 5.106,5.3 of Chap 10, 6 of tha CGBSC 

[Nonrnaldanllal Mandato,y Measures], This ln!ormetlon must be shown and ldsntlllad on plans, (Nsw Iaeue) 

• 9 Acoas~lble EVCS: Provide ona-van-aocosslb1a psrklng apace with lolldlng/unloadlng aocoss aisle for EVCS, 

Pleesa sea Socllon 118·228.3 and 118·612, Note lhal, this van•aocasslblo EVCS ts required In add!Uon lo Illa 

roqulrad van-acoaselbla parking space. Show this required acreeslble eves parldno space wllh !Is access 

slslo end o!hsr assoolatod apscltloalfons on plans, (New Issue) 

a 10 Sita Aooasslblllty; Shsel A102: Show deteclab!o warning along Iha entire length al Iha 'Entry Walkway' 

oomplytng with Saollon 118·247.1.2.5, The 'EtllfY Walkway' acl)o!ne Iha parking vahloular way. (Naw lsauo) 

• 11 Perspats: Shae! A201: Provldo 30 Inches. high parapets on Iha axtsrlor walle of the building localed on or 

ad)acent 1o properly !lnae on threa,aldss oomplylng with tho appl!cablo provisions of Seo,.705, 11. Pion as 

shown Is nol oodo oompllunl, Revise plan. (Naw lssua) · • 

a 12 If! End ol Prel!mlnary Revlaw Comments, (New Issue) 

, FlrQUzeh Tlrandazl 446-6325 
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l64A-003A 
Review Information 

THE CITY OF SAN DIEGO 
Deveropment Services Deparlmenl 

1222 First Avenua,, San Die-go, OA.92101-4154 

Cycle Type: 3 Submilted (Muftl•OlaolptlneJ Submitted: 03/10/2017 Deemed Complete on oa/13/2017 

Reviewing Dlsclplln&: Flre•Plan Review Cycle Distributed; o:3113/2017 

Reviewer: Sylvester, Brenda Assigned: 03/16/2017 

(619) 446•5449 Started: 04/13/2017 

bsyl\lester@sandtego.gov Review Dua: 04/11/2017 

Hours of Review: 0.50 Completed: 04/1:J/2017 COMPLETED LATE 

Nex! Review Method: Submll!ed (Mulll-Olsclpllne} Closod: 05/19/2017 

• The revlaw due·date was chenned 10 05/17/2017 from 04/14/2017 por egteemonl with customer, 

• We roquesl a 2nd complete submittal lor Flre-Pran Review on thla project as: Subm!lled (Multl-Dlscfpllno), 

. The rnvlswer has requested more documents be submltlad, . 

, Las! month Are-Plan Revlaw parlormed 26 reviews, 40.0% ware on•llme, and 77.3% wora on projacte at lesa lh11n" 3 complete eubmlttals. 

e Fire Department Issues 

ill.Wt 
S1!llmt1 tlwu laauo Text 

1EJ 1 No corrections or Issues based on this submlllal, (Naw lsauo) 
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L64A-003A 
Rovlew Information 

THE CITY OF SAN DIEGO 
Development Services Oapartmen! 

· 1222 Flml Avanue, Sen Diego, OA92101-4154 

Cycle l\'pe: 3 Subml!lad (Mulll•_D!sclpllno) SubmlUed: 03/10/2017 Deemed Complete on 03/13/2017 

Reviewing Discipline: lDA·0oo!ogy Cycle Dlslrlbutod: 03/13/2017 

Rovlower; MIiis, Kro11 Assigned: 03/15/2017 

(619) 446•5295 Started: 04/08/2017 

KmU!s@aMd!eg-o,gov Review Due: 04/11/2017 

Hours of Review: 2.00 
Completed: 04/08/2017 COMPLETED ONTIME 

• Next Review Method: Submitted (Mu!U•Dlsclpllno) , Closed: Oll/18/2017 

, The review duo daln was cfumgedto 05/17/2017 !rom 04/14/2017per agroementwlth customer, . 

, The revlawer hew lndlcat~(I !hay want to review !his proJecl again, Ranson chosen by (ha revlawor: Flrnt Rovlew Issues, 

• We request a 2nd complete 11ubmt11nl tor LDR•Geology on this prof net as: Subm!Uod (Mu!U-Dlealpllne), 

, The rovlowor has requested more dooumenls be submllled, • · 

, Your pro)acl still has 7 oulstand!ng ravJow lsauos with I.DR·Geology (all of whfch aro new), . 

• last monlh LOR-Geology perlormed 67 revlewa, 62.8% woro on•llme, and 77.0% warn on proJocta al less than.:: 3 aamplete. subm!Ualo. 

~ 520806-3 (4/8/20171 

I!':!)- REFERENpES; 
> l.filW.g 

Qteored? lli!m lseug Di!! 
CJ t Devofopment Plans, 6176 Federej Boulovard, Sen Diego, California 92114, prepared by Techne, de.led 

~COMMENTS1 
Issue 

Clegred?. l:f!!m 
CJ . 2 

February 22, 2<117 (their project no, 1626): Topographic Survay preparad by lundslrom Ert0lneerJng and 

Swveylng, Inc,, dated Oetobel' 18, 2018 (!heir me no, L221?.·02) 

(New Jasue) 

Jasue Toxt 
Ton proJnol slla la located In gaotoglo hw:ard calngory (GHC) 32 as ehown on !ha Olly's Salamlc Safety Study 

Geologic Hazard Maps, OHO 32'1G charactorlzed by a polenllnl tor llquefaollon nnd ground lnl!ure. Submll n 

gaotechnlcal lrwosllgallon ropor! Iha! addrosses llqoofacllon potontlal of the s!!e and polanllaf consequences ol 

sol! Uquelaotlon on the proposed pro)ecl, For Information regarding go01echnlcal reports, consider rovlowfng 

tho dlly's Guldetlnes for Geotechnlanl Rnports . • 

(hltps:J/www,ea11dlego.gov/sltesfdefauH/1i!es/lage.cy/dovo!opment•seNlcos/pd!/lnduo1ry/geoguldeUnos.pdl), 

. {New lssuo) 
• 3 The geo!echnlcs! lnveel!Qatlon report must contain n l}!te•specmc: ooologlo/gooteohnloal map that ehcws the 

dlslrlbullon of fill and geologic units, l0011!1on ol explQTulory excavallons, loc:at!on of cross-secUone, and 

proposed construction, Clrcumsorlbs \h(! limits or anllcfpated mmedlal aradlng on Um g~olog!c/gootechnlcal 

_map to d~llnea1e the proposed foo!prlnl ol tho project. 

(New Issue) 
. 

• 4 The gootechnical lnvesUcatlon report should aonlaln representative goologlc1gaolechnlca\ oross BSO\lons that 

show lhe existing and proposed grades, dlolrlbuUon of Ill! and geologic unlls, groundwatar oondttlons, Md 

proposed tonslrudlon, 

(New Issue) 
• 6 Tho projeot'e gaoteohnloal oonsullnnl should provide a conolus!on regarding If lhe proposed deve!opmont will 

dealablll~ or result In snlllomeni or ac!J11cont propeirty or Iha rlghl ol way. 

(New lssuo) 
. . 

• 6 The proJeic!'s goolechnlcal consultant should provld& a statement ns 10 whathar or nol lhe sUe Is aullable lor the 

lntnnded use, 

(Nsw Issue} 
. 

• 7 Storm Water Requlrnmenls for the p1opossd conceptual development will be evaluntod by LOR-Englnemf11g 

review. Prlorlly Dnvolopmonl Projects (PDPs) may require an lnvosllgatlon ol slonn water fnfll11a\lon lanalblllly 

In eooordance wllh Iha Storm Water Standards (tnc!udtng Appandlx O and 0), Cheok with your 

lDR•Eng!neerlnlf ravtawe, foi requlremenls. LDR,Englneerll'IJ mny dolenn!ne lhnl lDR-Goo!ogy ravlow of 11 

storm water lnlll!rallon evaluallon Is required. 

(New lseuo) 

• p2k V 02.03,~~ 

Flrouzah Tlrandazl 448·5325 
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L64A·O03A 

THE CITY OF SAN DIEGO 
Development Seivlooe Dopartmenl 

1222 F!rstAvonue, 88fl Dlago, CA921'01·4154 

Revl&W Information 

Cycle Typ&: 8 Submitted (Mu!tl-D!sclpllne) 

Rovlewrng Dlsclpllne: Ph:m-Hlslortc 

Submlttod: 03/10/2017 Doem&d Complole on 03113/2017 

cycle Distributed: 03/13/2011 

Aevlowar: Pekarek, Ceml!lo Assigned: 03/13/2017 

{619) 236•7173 Started: 04/1112017 

CLf'Bkerak@sandlago.gov Review Due: 04/11/2017 

Hours of Review: o.60 Completad: 04/11/2017 · COMPLETED ONTIME 

Nald Review Method: S~bmlned (Multl-Dleolpllno)· Closed: 05/19/20i7 

, Tho rovlaw due date wae chWJgod to 05/17/2017 from (14/14/2017 por egreemanl with cualomar • 

. Tha rovlawar has lncllcated they want lo revlaw lhfs pro)ocl ngaln. Reason chosan by the reviewer: Flto! Aovl11w Issues, 

· • We 111ques1 e 2nd compla!e submll!al for Plan-Historic on this project as: Submfllod (Mulll-D!sclpllne), 

• The reviewer has requested mor& documents be &ubmnted. 

, Your project sill! has 6 outstanding reVlew lasuos With Plan-Hlslorlc (all of which are now), 

• last month Pl11n-Hlsto1lc performed 322 rnVlews, 913,6% were on-Umo, and 90,4% wete on praJecle 01 less than< 3 completo submlUala, 

@i'/ 4-11-2017 

2 

3 

4 

ll'il 5 

. IE] 6 

7 

• 8 

• 9 

Tho property loooled et 6176 Federal Boulevard r11 not en lrdM:lunlly designated rasqun:o 8Jld Is not located 

\Vlthln e deslgnatad historic district. However, Sen Diego Municipal Code Secllon·143,0212 requlllls City staff lo 

review all proJac1s lmpacUng II paroel that oontalne a elt'U(lture 45 yoara old or older to de-term!no whether a 

polonllally sfgnlltaanl hlslo1lcel reaouroe exists on sfle prior to lsauenco of a parmll, (Info Only, No Response 

Required) (New lssuo) 

During !his review buildings ere evatualed for elfglbl!lty under loon! deafgrmllon criteria. The deslgna!ton ctller1e 

and·gulde!lnes lor their appl!ta!lon con be found on the City's wab~lte: 

hl!p:J/wwN,snndlego,gov/plannlnglprograma/hlstorloaVpdl/2D11D2crl!er!aguldol!nee,pdf 

·(lnforms!tonol Only; No Response or Acllon Required) (New Issue) · 

More lnformelfon regarding Ihle review procoss can ba found In lnformell~n BufleUn 680: 

hllp:J/www.s!lndlego.gov/developmont•aervloos/pdUlnduslry/lnfobulfetlrvlb680.pdf 

(lnfonnal!onal Only: No Response or'Acllon Aequlred) (New I i;eue) 

II Olly stall deta,mlnes aller rov!Dw ol theso documenis that nopolenl/e!ly olgntl!canlhlstorlcal resource exists 

on site, the parcel wlll be exempt from further hlstorloal review lor !Iva y~ara f,rom this date unless new 

lnlormallon le provldod lhal speaks lo 1he bulldlng's eligibility fordeslgnallon. (lnforrnallonal Onl'f, No Reepona11 

or Acllon Required) (New ls&ue) · · 

lf Clty slall de!Fnmlnes thal o pol&nllally slgnl!lcanl hfatorlca! resourae oxlsts on !ha ello, all modlllcatlons and 

additions wlfl be evaluated to dotermlne conel.sloncy with Iha Secretary 0! tha Interior's Standards for Treatment 

ol Hlslorlc Properties {Slandords), If the proposed ptojeot ls conelstent Villh lhe Standards, the pormll prpcess 

may prooeed nn<l the Pllrtal w!ll require addlllonal review for all fuluro modlfloallons, (conllnued, .. ) (New Issue) 

(,.,conllnued) If the proposed p10Jeo! Is not conslsJen1 wllh Iha Stanclatda, !ho applicant may redsslon tho 

pmJecl orprapara a hlslono report that evolue!ss lha.bulldlng's lnteority end ollglbl!Ily undat all designation 

criler1e, (!nformellonal Only; No Response or Acllon Required) (Naw lssue) 

Stefl has rav!ewad the photos; As1rnssor's BuJtdlng Record; waler and sewer.records; wrlltiln desor1pt!on of the 

property ond alleraHona; as well ea any aveJleble hlslorto pllJtogtaphs: and Sanborn mnps. In addl!lon, stall 

has cona!dored any Input received through appllceblo public notlolng and outreach and hava made Um follow!ng 

determlno!lon: (Now Issue) . · 

Stall oennol mnkil a delermlnnllon wl!h lh9 lnlormetlon proY!d&d ploasa provide tho fol!ow!ng documents: (Now 

Issue) 

Dlsmettomuy projec(e are rnqulred to submll 8' documenleUon !donllflod In information Bul!alln 580, Sactlon 

11.D, Please ravlew Iha Buflelln and pro-Ade all dooumenlallon not provld&d wlth thla.submlltal, lnofudtng: (Naw 

Issue) 
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L64A·003A 
!U!!! 

THE crrv OF SAN DIEGO 
Developmont Sorvlces Department 

1222 FlrstJ\venuo, San Diego, OA 92101-4154 

~ Num jHue T~t 
C 10· 

• 11 

C 12 

NoUce of Oompletlon • l;rplcelly pr011lded as part of II chain ol title search, II can also be found at the County 

Adrnlnlsllallon Center, 1600 Peclflc Highway, Floom 103, San Diego CA 92101. Pleaae provide a wrllten 

·atatoment II a Nollce of Oohl)lotlon cannot be localed, (New lesue) · 

Chain of TIile • avallel:Jla through title eearcll companfee or bY conducting research al lhe Counly Admlnletratlon 

Center, The Chain ol l11le must be (n tabular format, listing the proport)"e conveyance from aeller to buyer (with 

dale) alnce construction (1851) through the present day, · 

Please note that deed coplea do nat sellsfy thla requirement .. (New Issue) 

City Plrectory listing of occupants• avollable In ih11 City Olrectodes al the San Diego Public Ubnlry, or San 

Diego Historical Society Archives. The t11bul11r Hethg ol occuponte mus! account for all yeara from lhe time of 

c1mslructlon 10 the presen1. If Iha property Is vacant or nol llstod for q parllculsr year(s), please note II as suoh, 

Plea&e note lhat coplea of dlreclOl'Y pagos does not eolisfy this requirement. (New lssua) 

.p2k v 02.03,38 

Flrouzeh Tlmndazl 448-5326 
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L64A-003A 
Review Information 

THE CITY OF SAN DIEGO 
Oevslopmenl Services Oeparlmenl 

1222 Flrsl Avonuo, San Diego, CA 92101-4164 

Cycle Type: 3 Submllted (Mulll-Dlsc!p!ine) Submlttod: 03/10/2017 Deemed Completo on 0S/13/20l7 · 

Rovlawlng Discipline: PIM•fscllltlea Flnanolng Cyole Distributed: 0S/18/2017 

Reviewer: 6heflleld1 Megen ~sslgnad: 03/18/2017 

(619) 533•3672 Started: 03/22/201·7 

MBhoffleld@eandlego,gov Review Dua: 04/11/2017 

Hours of Review: 2.50 Completed: 05/09/2017 COMPLETED LATE 

Next Revlew Method: Submlltecl (Mul!I-Olsolpllne) Closed: 05/19/2017 

, The review due dale waa ohangocl 10 05/17/2017 from 04/141'2017 per agreemen\ wllh ouslomor, 

• We request e 2nd complel(l submlttnl for Plnn-Faollltloa Ffnenolng on this pro)ecl as: Subml!led (Mu!U-D!scfpllne). 

, T!io reviewer has requested more documents be submitted. 

, Last month Plnn-Faollllles Anano!ng performed 130 revleWs, 96.9% ware on-time, ancl 85,3% were on projecle al lass lhan < 3 complele submMtala, 

~ New lasue Group (2770523) 

!llY! 
~ li1ml . l§BUO TQXl 

IRl 1 Impact fees are not acoeeaed on Oondltlonal Use Permits, (New Issue) 
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L64A-003A 

THE CITY OF SAN DIEGO 
Dovelopmonl Sorvlces Dopartmont 

1222 Firs! Avenue, San Diogo, CA 92101-4154 

Review lnfonnatlcn 

Cycle Type: 3 Submlllod (Mulll-Dlsclpllna) 8ubmltfed: 03/10/2017 Do11modCompleto on 03/13/2017 

Reviewing Discipline: PUD-Water & Sewor Dov Cyclo Dlslrlbuted: 03/13/2017 

Reviewer: Purdy, Jay Assigned: 03/i3/2D17 

(819} 448•545!1 Started: 03/18/2017 

JPurdy@sandle9o.gov • Review Due: 04/1112017 

Hours of Review: 3.00 Complota~: 03/16/2017 COMPLETED ON TIME 

Next Revlew·Melhod: Submltled (MulU-DlsclplJne) Closed: 05/19/2017 

• Tho rovlsw due dote WB.s changed lo 05/1712017 lrom 04f14f.!Ot7 per agreamenl w!lll customer, 

• 1he revlower hes lndloetad !hey wenl to review this project egaln, Reason enoson by the reviewer: Firs! Review Issues. 

, We requosf a 2nd complote submittal for PUD•Wa!Pr & Sewer Dev on !hls pm)ect ae: Submlllad (Mulll-Dlsclp!lna), · 

. Tho reviewer has requested more documents be submlned, 

• Your Jli'OJe.ct s1111 has 4 outstaridlng review l118uas wllll PUD•Waler & Sewor Dav (all of which arD new). 

· , Lael month PUO-Wator & Sawer Dev perlormod 167 reviews, 95,2% wore on-llma, and 71.3% warn on projects Ill leas th1m,; ~ complote submfl!ala, 

e-, New Issue Gro1.1P (2765140) 

. Lw!i· 
~ l:il!m Issue TeJtl 

jg) 1 Weier and eewor capacity ctiargee wlll bo calculated al tho llme ot bulldlng pennl! lMUanco. Capacity oharges, 

as well as servk:a and meter size, are dotennlned by tho Water Meter Data Oard which le oomp!etlld durlng tho 

building plan rr.ivlew process. Any queollons mgardlng water and aawor capacity leos should bo addressed to 

lnformallon and Application Services (619·446•5000), 

(New Issue) {Reeomhlended] 

2 AH water servlcee lo lhe· eUo (excepting single 1eml!y clomes!lo service Hnes, and efng!o family donwstlcntm 

combined service llnes where lhe resldenl!el fire sprinkler system ullllzes passive purge oostgn) muel puss 

through a prlv11to above ground back flow prevention device (BFPD), • 

(New tseue) (Recommended] 
3 Please direct 1my quesllona you may have rogardlrig tho !nlormatlon, commenis or conditions contelned In Ihle 

revlew lo Joy Purdy vla email el Jpuidy@sandl11go.gov, 

(Naw lssus} [Recommahdod) 

er, New Issue Group (2765166) 

~ 
c1eerei11. tillrn lssuo IMI 

• 4 On the Site Plan (EXHIBIT A), please !ccoto and label all oxlsUng and proposed public F<OW~. water, sower, . 

ond general ulllily eosomenls which Ue oh or adjacent 10 lhe properly under review. If lliere are no water, 

aewer, or general ullllty easements aasoclatod with 1h11 properly undor review, ploaoe so .stalo ln Iha Wator 8, 

Sawor Notee on Iha Sile Plan, If the devalopment wl!I tnoluoo the abandonment of an oxls!lng eaeomon!, 

p!aaso make this oloar ln tho aasemonl's label on the SIie Plan, 

• 

• 

• 

(Naw Issue) 
5 On 1h11 Site Plan (EXHIBIT A), within lhel portion of any public ROW or publlc easement which lies on or 

ed/ac1ml to the properly under ro\lf11w, please locate and label afl oxlellng and proposed waler and sowor 

. fecllltles both public end private (e.g. m11lns1 metors, services, BFPD'ii, FH's, CO'a, MH'a, ale. .. ), Please 

11nsuro that lab·ets tor exlsllng public waler end sew\lr malne Include Iha Olly conol, drlg." ref.#, pipe die,, end 

pipe malorJal, BFPOs eru 10 be located above ground, on·prlvalo properly, in !Ina w!lh lhe saivloe, and 

lmmedlatoly adjacent 10. lh~ r!ghJ•of-way, 

(New lssuo) 
6 On the SIie Plan (EXHIBIT A), please sliow ehd label Iha DX!stlng waler servlce(s) aa "TO BE KlLLEO AT THE 

MAIN" or "TO BE RETAlNEDAND REUSED", pll!i1se also shew and label lhe oxlelfng sawer servJca(s) as "TO 

BE ABANDONED AT THE PROPEITTY LINE" or TO 1:!E RETAINED AND REUSED", • 

(Naw Issue) . • . 

7 On bo1h Iha Slta Plan (EXHIBIT A) and Landscape Plan, pleeaa Include the lo1loW1ng note: NO TREES OR 

SHRUBS WHOSE HEIGITT WILL 3' A1 MATURITY SHALL BE INSTALLED OR RETAINED WtTI-ilN 6' OF ANY 

PUBLICLY MAINTAINED WATER FAOIL!11ES OR WITHIN 10' OF ANY PUBLICLY MAINTAINED SEWER 

FACILITIES. 

) . -~ . 

rn~t.ii1rgr;r s·;,;,-li"h~e'iPD~r"f.' \si 'i¥!iffi~, .. - 'i~fif'Jijila'IWl!b'!fili'~tsi~ PtoJe~an· · s /'cr.mM1.1(,Jiim&'i>'l;~~a:.,.~ 

t.E«:,1l:t;:.i._~l-fl::_,J£.sr1:w.;~~-1~; .~ ... ~)/,. ~~ •. , •• 1'1;~J1;~~l'_, PJt~.w. · ,.~,mg(, ., ,,:1,W%i.\Af1/}·. ,. .,,~f?.. , 4 .. ~ •~;l'.~~,.w1~, 

.p:Zk v 02,03.3B 
. Flrouieh 11r!lfldnzl 446-531!5 
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L64A-003A 
Review Information 

THE CITY OF SA.N DIEGO 
Devalopmonl SeJVlces Department 

1222 Firs! Avenue, Sen Diego, CA92101-4154 

· Cycle Type: 3 SubmlUed (Mulll•Dlsclpllne) . Submltt11d: 03/10/2017 Deomed Oomplele on 03/1312017 

Reviewing Discipline: LDR•Landacaplog Cycle Dtetrlbuled: 0311S/2Df7 

Reviewer: Nel1, Daniel Assigned: 03/1612017 

(1'119) 687-6967 Stetted: 04/t112017 

Dnerl@sandfago.gov Review Due: 04/11/2017 

Hours of Review: e.oo Completed: 0411112017 COMPLETED ONllME 

Ne)(I Revl~w Method: SUbmlHad (Mu\ll•Dlaclpllne) • Closed: 05N912017 

• The rovlaw due dale was changed to 05117 /2017 from 04/14/2017 par agreemanl With customer. 

• Tho rovlawar hoe Indicated lhoy want to rovtaw this pro!aol ogeln, Reason choBltn by lhe reviewer: Flr11I Rllvlow Issues • 

• We requosl n 2nd complato aubmlll11I for LDR·l.andscaplng on Ihle prolaot as: Submllled (MulU-Dl~~lnu). 

, Toe ravfewor has requesl11d tnom documents be submllled, . 

, Your pro)ecl sllll hae 12 outstanding review Issues with LDA•l.andsoeplng (all of whloh ar11 npw), 

• Last month LDA•Landsoaplng perlorme~ 45 reviews, 87,fl•lo we,a on-Umo, and 45,2"/4 we,e on pro Joela al lass lhnn < 3 complete submlllals, 

~ 1et Review• 4/11/2017 
IBBUljl 

Cleared, t!!!Dl . Jssue Tellt 
• 1 Slrnol Trees [142!1409]: Tree speeloo uholl be selecltld fIom the Neighborhood Strool Tree llsl as ehown In tha 

Enoonlo Comtnunlly Plan. Aoooptabla species Include: Plalanus moemasn, Jaoeranda mlmos!folla, 

0alllsteJ11Dp cllrlnus, and Oloa europaaa $wnn HIii', (Now Issue) • 

• 2 Stre,t Yard• P~nllno Area Ptovlde<! (S111, l.OP•1): Stroot Yard planting Blea required la 923•s,I: and plandng 

area. provided la 791-a.f, for n planUng aron dellcll, Applloenl hns provlded a note Indicating that the graasorele 

area. In spacse 7-1 O will make up Jhe bulancs, however II la unalear Whal the equsra footage of Iha grnSBore1e 

area Is. Please address. F11rlhoImoro, tho excess plen!lng polnls provided Is only S•ple which would only ajlow 

• 

• 

• 

• 

• 

• 

• 

• 

e 6-sq.lt. reducUon In provided planting aroa. Please clarify, , 

~~-~- -
3 Stieel Verd• Planting Polnls Required (Shi, LDP•1): Street Verd calculallons lot p!entlng points required should 

read "185": (889D•s.1. x ,05-pts/s.1, a 1 BS pis), 

(New Issue) 
. 

4 Slreet Yard· Exceae Points Provlded(Shl, LDP•1): Exces& points provided ls B pis, (190 pla, • 185 pis,• 5 

ptG,). Please correct, 

(N8WIOBU8) · . . . 

5 Remaining Yard Oalculatlons (Shi, LDP-1): Ple!ISe remove "Remnlnlng Yard• headar under •summruy of 

Landecepo Oe!oulallona." As demonstre.tad In Iha diagram, the proJoc,t provldee no Remaining Yard. 

(New Issue) 
B Remelnlng Yard Legend (Shi, LDP-1): Due 10 proJucl observing Zero ealback ulong Iha North/West/East 

facades, !hara Is not Rsmalnlng Yard O(as slated In the Lendscapa Aran Diagram). Unde1 the Planllng Legend, 

please remove Iha h11adlng for "Remaining Verd Area• and fnc01Potele the plenl maturfe.l covn!a lnI0 Iha •srreet 

Yard• heading. 

(Now ISQUO) . . 
7 Ullllllae (Shi, LDP-1 ): Please show fnd label aower/wat11r/etorm drain lateral lln11s ln ROW and throuo,h elle, 

(Newleeua) 
. a V11hlcularUae Area Proloclfon (142.0406(b)J: All VUA plaollng areas ah~II be proteolod from vehicular dnmage 

by providing a ralead curb or wh!Jel stop of 111 least 6-Jnohus, Ploaea &how on plans, 

(New lueue) , 

9 \IUA Screening (142.0408{c)]: In Iha planllng areo ndJacenl lo lho ROW, proJect ehaU provide shrubs that 

achlave a minimum hel{lhl ol•30-lnchee lo eore11n the VUA, Ploll8e provldo such shrub planUngs betwaan Iha 

ROW and the VUA, 

, (New tssua) . · 

10 VUA Polo!$ provide<! (Shi. LDP•1): lll11 \IUA PlanHng Polnl& Provided la lnaonslstont between lhe Planllng 

Logond Talala end the Oalculallon Totals, Ploaaa address, · 

(New lasue) 

Flrouzeh 1lrandazl 44 8-5326 
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) Submittal Requirements 

L64A-001 

Pro ect Information 

lllE CITY OF SAN DIEGO 
Development BorvlcElll Department 

1222 First Avenue, San Diego, CA 92101-4164 

ProJect Nbr: 520606 TIiie: flederal Blvd MMCC 

) 
i 

.l 

Project Mgr: nranduzl, Flrouzeh (618)446-6326 fl!fendazl@sondlego,gov 

Ravlew Cycle Information 

Review Cycle: B Subtnllled (Mulll•Dlsclpllne) 

Required Documents: 

Packrma J'm! 
Drainage/Hydrology Study 

Cllma.le Action Plan Consistency Oheck!lst 

Development 'Plane • 

Storm Weter 

Hlslorlo Rasourca lnformallon 

Geolachnloul Reports , 

Medk:al Mer!Juana Radius MaplSpreadsheot · 

Waler Ouellty Study 

Opuned! 05/tm<l17 8:06pm 

Dua: 

Pkg Qty Document 'l'ypg 

2 Dmlnag, Study 

2 Cllm.ate Aclfon Plan Oonslstonoy Ch.eckffst 

10 Sita oevolopment Plona . . 

3 stonn Water Req, AppllcablUly Ohllckllsl 

(OS-660) . 

1 Historic Aeeource lnforme.don 

2 Geotachnloal lnvosllgollon Aoporl 

2 Medical Marijuana Redlua MaplSpreadaheet 

2 Water QuQ!lty Study 

6Ubmlltod: 
Cloaad: 

Qty Needed 
2 

2 

10 
3 

1 
2 

2 

2 

P!l{le 1 cl 1 

\ 

Flrcuzvh ilre.ndezl 446-5326 
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a~e@ .. r;Jl"'MfJ/@ao * ~~-67%Q5:43PM 

< Larry Geraci ~ 

8589564040 

SMS/MMS 

Wednesday, January 4, 2017 

. :·l ,,,J_,: - . 

Hf:,Dar:yl.lhave the. extrema, . 
case o(theJlu:aiYd I'm lh·bed 
J!lhtry {c;> o'all you tomorrow or 
the n:~rd.ay . 1?.:20PM 

·,'{ 

12:20 PM Get, ~~~et and ttyl ,1 1• 

Thurs.day. January 5, Z017 

8:6, AM Any better? 

Friday, Janua,y6, 2017 

Can yo~f call me. If for:any 
reasoffyou're not·movlng 

a:itOAM forward I need to _know. 
• •• ••- •• 0 -~~~ o, .. T.., ... _., 

l1m et the· dootornow 
eve,;ythlhg i.s gi;,i'n.9 fine the 

meeting went great yesterday 

'. sup11oaed to sign off on the 
1 zonlng on the 24thpf this 
month-I'll try to 
"~- ~"~-- ' 

oall~you later today still very 

sick 

Friday, Januory 13, 20"17 

9:51 AM 

Are you available for a call? 

10:•16AM 

/·L--'\ \~ __ .,/ rm ln:a:meetlng I'll call you · 

when,!'.m done . 1 o:47 AM 
,, ·_.:.,... •, i~ 

10:47 AM' Thx , 
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: · That sounds good. Can we 

10:1~AM' speak later? 

~' 

{" L ) : Not--done Intel 1030-tonlght ... 
·--~ am tomorrow 11:27 AM 

K 
12:16PM 

Wednmicloy, Fabruory ·1 s, 2017 

/·- ·-.\ ·:· . .. .. .. . . ... 

, L) .Gdod n:,ornlng• Darrell. .. We . 
"- i ,ar,e pr~p~r1:ngthe dooument$: 

. with f h&1attor 
.... ~ "',.;~ .... -..,+., '> • , 

·· ney ~-nJ·h·~-p-;f~lly will have· 

them by the end of ·this week . a:,,5 AM 

·i:oo PM Sounds good 

Wednasday, February 22, 2017 

fr'\, .. 
\ L.)·: C.ontract.should be ready.in-a 

·-~ 1 co_ .u ... P.la_.td .. ·.a_ y·· __ s .,. . . 1'1;38 AM 

Thursdey; February 231 2017 

(D ; Cap ydw,'.9a_n me when you1get 
, ' a ohance thanks 

Monda¼ February 27, 2017 

(L) ·· G~6d ~ornil1g Darrell I · •· ·· · · 

· ···' emailed you the contract 

fortne purchase-of the 
proR:erty ... the reloc_aHo.~ . 

1>cpntffiot will com¢:sp_metime 
todao/ · ·· 

~- , .- ... 
·S:50 AM 

HI Larry rrn traveling-today 
I will have.a ohq_nce to look 

' at that tomorrow;andilwlll 

10:04AM 

· forward. It to my cittorney 
thank you 
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Frida¾ March ·3,. 2017 

rz:'lo PMi Did you g_et my email?_. 

(i) ·_Yes I aid''i1m havlng.h(:?r 
~--· Lrew,r.Ite It now 

J:~~- .;: ... . . . -
.. ..,.~ .. ~ ·--t7.""t·•·· "' • ' . • ---· •.• ~. -· . 

,A~·SQ.OD as:I g~, It I will 
fdrwatc(ittoiyou _ .. _ 12;1'i' PM .

1 

Monduy, Mt1rch 6, 2017 

(L) ;,Gin~ Au~tiri_)s:t~ire~sheh~s · 
·· : "a red Jaoket-/o~ If yq.o.w~nno 

-h~ve-~ .. ?8n_versa~ion ·with her ·4:30 PM 

TuMday,: M nrch 7, 2017 

r· -.,\ ,.... -. ..... -- ---- -_ _. __ -~ ... 
\ L) ;:::4p$t';sent the co~yaot'ove'r 

• ..___.4 + • •••1,:, • C • 0 - -- ••• ~~,.,,..., .. ,_ ' ,e 

12:05 PM 

, z:·i O PM III lookit ove.r _t_onight 

Frldoy, March 17, 201 '/ 

(~) : ~~.n-'.we m~~t tornotrQW 11:11~ AM 

,t;' ~nter me.ssaqe 

, .. , ....... . ..... -~ ........ -- -'-•~,,, .. 
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FINCH 0THQRNTQN ° BAIR011P 
David S, Demian 

ddemian@ftbJpw,oom 
ATTORNliYS AT LAW 

FIio 2403,002 

September 22, 2017 

VIA Cf.S. d.ND ELE,CTRON,JC MAIL 

Ms. Firouzeh Titandnzl 
Development Projeot Mannger II 
Development Services Department 
1222 First Avenue, MS 301 
San Diego. California 92101-4101 
ftira.ndnzl@snndiego,gov 

Re: 6176 Fed@ra/Boule.vard ~ Pro/eat 520606 Conditional Use fermtt 

Denr Ms, Tlmndazi: 

We represent Darryl Cotton, the record owner of6176 Fodeml Boulevard (IIJ'roperty") that is the 

subj~ot of the application ("Project 52060611) t<;> obtnin a Conditional Use Pennit ("CUP'') to operate a Medical 

Mnr1Junna Consumer Cooperative (uMMCC"). . · 

· As set forth below, Rebecon Berry has no legal bnsls to be listed In nny capacity on Project 520606, 

. Therefore, we demand the City either: (1) remove Ms. Berry from Project 520606 pnd process the nppUoation 

fur Mr. Cotton; or (2) commit to acceptlng Mr, Cotton's S!'parnte1 puralfol application for a CUP on the 

Property in his oapaoity as reoord owner. 

I. RemQ'le Ms. Berry From Froiect 520~6 

a. 

b, 

C, 

d. 

e,. 

Mr, Cotton is the record owner of the Property, 1 

Ms, Berry submitted the General Applloatlon (Form DS~3032) for Project 520606 PS 

11an other person having a "legnl riglit, Interest, or entitlement to 1he use of the property" 

pursu!Ult to Municipal Code section 112,0102, She further submitted the Ownership 

Disolosure Stntement (DS-318) as ''Tennnt/Less~." 

Ms, Beny ls not currently, and nevey has been1 n Tenant/Lessee of the Proper(Y. nor 

does she have any other fogpj right, interest, or entitlement to the use of the Property, 

Until reviewing a recent]y obtained· copy of the- application via a Publio Reooids Act 

Request, Mr, Cotton had no knowledge lhnt the Ownership Disclosure Statemonf(DS-

318) contained a statement thnt Ms, Berry claimed an interest in the Property as a 

Tenant/Lessee. . . 

Munlcipal Code section 126.0302 provides thl\t the privileges and condlttons ofp CUP 

are a oovenant that runs with thi, land nnd, in addition to binding the permitte-e, bind 

enoh successor in Interest. Further, a variance for the use of property in a pa[Uoular 

mnnner Is not personal to the owner a.t the time of the grnnt1 but fs nvnUable to any 

-subsequent owner, until It oxplres nooording to its te1ms or is effectively revoked, and 

this Is true, cvon though the origlnal owner did not act on it. (Seo Cohn v. County Bd. 

ofSup'rN of Loa Ange/ea County (1955) 135 Cal.App,2d 180, 184,) · 

1 Record owner mow the cwnor of real property ns shown on !he lntest equalized property tax 1111Sessment rolls of tho Snn 

plego County Assessor (SDMC § 1-13,0103), 

Pinch, 'J11prnton & Balrdi U.P 4747 Bxocutlve Drive, Sulto 700 S11!1 ~lego, ~A 921:ill T BSB,737,3100 I' BS0.737,3101 ftblaw.com 
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Ms. Firouzeh Tirand~ 
September 22, 2017 
Page 2 of 2 

In sum, Ms. Berry cannot produce any evidence of a legal right, interest, or entitlement to the use of the 

Property confirming har interest In the Property, Therefore, she must be removed from Project 520606 and 

replaced by Mr, Cotton as record owner, 

2, Accept Second,AppJioatl2t1 

· If the City nevertheless continues to rooognize Ms, Berry as the Applicant for Projeot 520606 in her 

capacity as Tenant/Lesseei then we demand the City conmdt to aoooptlng Mr. Cotton•s separate, parallel 

applioation for a CUP on the Property in his capacity as record owner, We understand the City recently 

rofused Mr, C.Otton's request to process a separate. parallel CllP l\pplioation on tho Property. This refusal is 

not supported by any provision of the Mut11oipa1 Code, 

An application may be filed by any person that can demonst_rate a legnl right, interest, or entit'lement to · 

the use of the real property subject to the 11ppllcation. (SDMC § 112,0102,) Where there is a dispute over who 

has a right to the use of tho property, the Clty must necessnrily allow for multiple, separate tlpplioatlons from 

· those partles to the dispute until the dispute has been resolved, 

Indeed, the City's refus11I to aocept a separate, paral1el CUP application directly confliots with our own 

exporlenoe with Project 370687 and Project 421373, the second of wh!oll was submitted upon the City's advice ·. 

and ucoepted for l'eview while tho first had already been approved by the Heuring Officer, In Project 370687, 

tho property owner's authorized agent submitted a CUP applioation on behalf of the property owner, A dispute 

arose between the property owner and the authorized agent over who had the right to the CUP application, The 

property owner was forced to file a petitlon for writ of mMdate against the City to replace the authorlzed agent 

with the property owner, and the property owner prevailed, (See Engebretsen v. City of San Diego (2015) 37" 

20l 5w00017734-CU-WM~CTL,) While the lawsuit to dotermine who had the right ovor the CUP application 

was pending, tho City allowed the property owner to submit h!s own CUP applloation for the same property in · 

his capacity as property ownor. 

3. ,Conclusion 

We dom!lnd the City either: (1) remove Ms, Berry from Project 520606 and procesll the 11ppUcation for 

Mr, Cotton; or (2) commit to accepting Mr, Cotton's separate, pa;-allel upptication for a CUP on the P.roperty in 

his oapacity as record owner, We demand .a re@onse m :witing_gy, Sentember, 2.ft, 2017, If we·do not hear 

from you we will doem both of these requests to have been denied and wlJI file a petition for writ of m!IJldttte 

with the Superior Coul't, · 

David S. Demian, 
Partner · 

DSD:dsd/3BU080502 

Pinch, Thornl/Jn &Onlrd, UP 4747~ecutlva Drlvo,Sulte '100 San Dlcl!O, CA 92121 T 050,737.3100 11859,137.310:I l\blaw.C1ltn 
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PERRIS & BRITTON 
A Professional Corporation 
MiohaelR. Weinstein (SBN 106464). 
Scott H. Toothacre (SB'N 146530) . 

501 West Bl'oadway, Suit.e 1450 
San Diego, Califo1·nia 92101 
Telephone: (619)233"3131 
Fax.: (619) 232 .. 9316 · 
m wefu.steln@).Jerrisbl·itton,oom 
stoothaore@ferrlsbrltton.com 

AUS'I'lN LEGAL GROUP, APC 
3990 Old Town Ave'J. Ste, Al 12 
San Diego, CA 921 lu 
Telephone: '(619) 924w9600 
Fax: {619) SlU-0045 
gauatin@austlnlegalgroup.com. 

Attomeya for Real Patties in Interest 
LARRY GERACI nnd REBECCA BERRY 

· SUPlfilUOR COURT OF CALIFORNIA 

COUNTY OF SAN DmGo, CENTRAL DIVIBION 

DARRYL COITON, an inwvidual, 

Petitioner!Plaintif ~ 

v .. 

CITY OF SAN DmGO, a public entity; and 
D0~.1 through 25, . . 

Respondents/Defendants. 

REBECCA BERRY an individual; LARRY 
GERACE, an Individual, nndROES 1 through 
251, 

. Real Parties In Inte1·ost. 

1 

Case No, 37 .. 2017-00037675 .. CU-WM-CTL 

Judge: Hon. Eddie Stl.\rgeon 
• t 

DECLARATION 01 ABHAY 
ScawmlTZER IN SUPPORT OF 
OPPOSITION TO EX PAR.TE 
APPLICATION FOR ISSUANCE OF AN 

· ALTERNATIVE WRIT OF MANDATE 
OR FOR AN ORDER SETTING AN 
EXPEDITED DEARING AND BRIEFING 
SCHEDULE 

[IMAGED FILE]. 

DAT.ID: 
TIME: 
DEPT: 

Petition Filed: 
Trial Date: 

Octobor 91, 2017 
8:30 ll,M, 
CN67 

October 61 2017 
None . 

DECLARATION Oll' ADUA Y SCBWEITZWE.R IN SUPPOR.T Oli' OPPOSITION TO PlC'ITlON FOR 
ISSUANCR OJJ AN ALT:ERNATI'VE wnrr OFMANDA'I'E ORFORAN'ORDERSE'ITINGEXPEDJ;TJtD 
· HEARING AND BRIEll'lNG SCHEDULE 
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r, Abbay Schweitzer, declru:e: 

1. I am over the nge of 18 and mn not a pnr~y to thls aotlon I have personal lmowledge of 

the facts stated in this deelru:ation.. If called ns a witness, r would testify competently theteto. I 
. . 

provide this declm·a:~on in support of Real Parties in Interest Rebecca Bero/ and Larry GciraoPa ("Realw · 

Parties") opposition to Petitioner/Plaintiff's roquest for tho ex. parte issu~ce of a writ of mandate or 

for an _order setting an expedited beadng and bl'i.efing schedule. . . 

2. I am a building designe1· in the state of C~iforuia and a. Pdncipal vnth Techne, a design 

firm I founded in app1'oximately Decembe.t ~010, Teohne provides design servioes to clients 

throughout California. Our offices~ located at 3956 30th Sti·eet, San Diego, CA 92104. our firm 

has wol'lced on approximately 30 medical mm·ljuE111B pi-ojeots over the past 5 years, including a numb~r 

of Conditionru Use Permits for Medical Ma:r/Juana Consumer Cooperatives (MMCC) in the City of 

Srui Diego,(11 City11), One of these- projeota was· and is an application for a M:MCC to be located at 6176 

Federal Ave,, San piegoJ CA 92105 (tho "Propertyn), 

3. . On or abouj October 4) 2016, Robecca Berry hired my film to provide- design services 

in connection with the applioation for a MMCC to be developed and built at the Property (the 
·• 

"Project''). Those services included, but are not limited to; services in conneotlon with 1he design of 

the Project and application for~ Conditional Use Permit (the "CUP11),] 

4. The ftrst step in obtaining a CUP is to .submit an applioation to 1he City of San Diego, 

My fin;n along with other consultants· (a Surveyor. a Landsoape Architect. and n consultant respo.nsible 

for preparing the noticing paokago and ra:dlus ronps) prepared the C~ application for the client as 

well as pl'epared the supporting plnns and dooumentation. My firm coordlnated their work and 

1nc0l'p_ornted it into the s_ubmitta1, 

S. Qn or after Ootober 31, 20161 I submitted the applicntlon to the City for a CDP for a. 

medical marijuana oonsumer coopemtive to ho located on the Property. The CUP npplioation for the 

Projoct was 11ubroitted under the name of applionnt, Rebecca Berry, whom I was informed and believe 

wns and is an em,vloyee and agent of Larry Geraci, The submittal of the CUP applioation required the 

' 
submission of several fom1s to the City, fnoluding Form DS .. ,318, that I !Un informed and believe was 

2 

DECLARATION OJ! AnIJAY SCI:IWErrZWKR IN 'SUPPORT OF OPPOOl'llON TO P~'ITlON FOR 
ISSOANCJ?, OF AN ALTERNA'l'IVR WRIT OF MANDATE OR Jl'Oll AN OR))ER SETTING EXPEDITlilD 

HEAIDNG ANn lJRIEFING SCIIBDULE 
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signed by the prope1iy owne;-, Darryl Cotton, authori1Jng/cousenting to the applicatlon. A true and· 
, ' . 

001,:ect copy of Form DSM3 l 8 that I submitted to the City is attached as Exhibit 3 to Real Parties in 

Inter~t Notice of Lodgment in Support of. Opposition to Ex Pro'te Application for Issuance of 

Alternative Writ of Mruidate or for an Order Setting an Expedited Hearing and Briefing Schedule 

(hereafter c'RPI NOV1), Mi', Cotton's signed con.sent can be found on Form DS-318, 

6. On the Ownership Disclosure· Statement, I am info~ed and believe Cotton signed the 

form as "Owner" and Ber1y signed the form as "Tenant/Lossee. 11 _ The form only has three boxes from 

which to choose when checking· - 110wne1J1, 11Tenant/Lossce" ~d 1'Redevelopmont Agency'1, The 

purpose of that signed seotio~ Part 1, ia to identify all pel'Sona with an lllterest in the property and 

musr be signed by all persons with an interest in rhe property, 

? . The CUP application proc~s generally involves several rounds of comments from the 

City 'in which th~ applicant is required to respond in order to ''clo!l.t'" the comment. Thi~ processlllg 
. . ~ . 

involved substantial communication baok and forth V{lth the City, with the City asking fo1· additional 

info1':tllation, 01· as~g for changes, and our responding to those requesta fot· additional information and 

making wiy neoesamy ohangea to the plans. I have been the principal person involved in dealings with 

the City _of San Diego in connection with the npplioat.l~n for n CUP.- My pr.imazy contact at the City 

dming the pl'ooess f.s and hns been Firouzdeh Tirandazi, Development Project Manager1 City of San 

Diogo Development Setv.loes Depa.rtro:i:mt, tele (619) 446M532S. the person whom the City assigned to 

be the projeotmanager for ~ur CUP application, 

8. We h~ve beet~ engaged in the application process fot• this CUP application for 

approximately twelve (12) months so fut'. 

9. At the o~tset of the 1·eviow process a difficulty was encountered that delayed "the 

processing of the application, The Project was located in an area zoned "CO" .which supposedly 

inoluded medical lllB,1'1juEU1a dispena&ry as a permitted use1 but the City's zonlng ordinance di4 not 

specifically state that was a permitted use, "I am brfo1med and believe that on Februru:y 22, 2017, the 

City passed a, new regulation that !Ullended the zoning ordinanoe to cl1Uify that operating a medical 

mal'ijuana dispensary was a pennitted use in w:erui :zoned 11CO," I am µifo1med and believe this 

3 

DECLARATION Oli' ABIIA Y SClIWll1ITZWER IN SUPPORT OF OPPOSl'l'ION TO PETTION :OOR 
ISSUANCE OF AN ALTRRNATIV.ll wnrr 0111'-:(Ail:lDATE OR FOR AN ORDlilRS,Il;'fT)NG EXPEDJTJCP 

HEAlUNG AND DRIEFING SCllliDULE 
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regulation took effect on Apdl 12, 2017, so by·that date fue zon1ng ordinance issue was cleared up and 

the City 1·eswned its processing of the CUP applicati~n. 

.10. The CUP app~catlon for this Project has compfoted the initial phase of the process, 

This initial phase w~ completed when the· City 0deiemed the CUP application complete (although not 

. yet approved) and detennined the Pi'ojeot was located in an area with proper zoning. When thia 

occtm·ed1 as required, notice of the proposed project was given to the public as follows: First, on· 

March 27, 2QI?, the City posted a Notl~e of Applica~on (or 1'NOA'') fo1• the Project on its website for 

30 days nnd ·pro'Vided the NOA to me, on bebnlf of the applicant, fo1• posting at the property; Second, 

th_e City mailed the Notice of.Application to all properties within 300 feet of the subject property, 

Third, us applicant we posted the Notice of Application· at the pl'Operty line as was required, 

1 I. Since the completion of the Wtial phase of the process we have been engaged in 

succossive mibmissions and 1-evi~ws nnd are presently engag~d still in that subm~sion and review 

process, The most recent comments from the City were i-ecoived on October 20, 2017, There ia one 

major issue left to resolve 1·egarding a street dedication, I 'exJ?ect this issue to be resolved within the 

next.six (6) weeks, 

12. Once the City has cleared all the ontstand:ing issues it vrill issue an envil'onmental 

dGtermio.ation and the City ci~k will issite a Notice ?f Right to Appeal Environmental Detennl,nation 

("NORN), I expect fue NOR{\ to be issued sometime in late December 2017 or January 2018, 

13, The NORA must be published for 10 business days, If no interested party appeals the 

NORA, City staff will present the CUP for a determination on the roe:dts by a Hearing Officer. The 

hearing is llsually set on at least 30 du.ya' notice so the City~s Staff has time.to prepare a:report with its 
. ' 

recommendations regarding tho issues on which the hem-ing officer must roak~ findiugs, If there is no 

appeal of the NORA, I expect the hea1'lng befo1'e· the hearing officer to be held in lato January or 

:Febnuuy 2018, 

,14. If the NORA is appealed it will be set for hearing before the City Council, It is my 

opinion that the e~liest an appeal of the NORA could be heard before the City Council would be mid~ 

January 2018. In all but one instanc5> the City Coun~ll has denied n NORA appeal related to a medical 

4 

DilCLARA TION OF ABXIA y scavrorrZWER IN SUP.PORT OF O.Pl'OSITION 'l'O l"lfl'TIONFOR 

XSSUANCE OF AN ALTERNAT'IVE WRIT Oll' MAmJATE OR FOR AN ORDER SRTI'lNG EXPEDITED 
:mnAIUNG AND DIUEFING SCIIEDlJLE 
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. . 
n1arijt1ana CUP a1'lplicatl.on. The one NO~ appe~ thnt was upheld ls a. projeot 101,inted In a :flood 

zone. 

1 s. Jf there is a NORA: appeal an.ii such appenl ia denieil by tho City Counoi1J· 1bc~ the 

· earllest I would expect tho CUP applioa.tlon to bo hoard by a heru•h-1g officer would be March 2018, 

, ~ 6. If thare fs n NORA appeal nnd it :ls uph~ld by the C(ty domtoU. the City _Couucll would 

retntn jurlsdiotion and 1he CUP applioatio1'l would be heard by the Clty GoUllQU for a final 
' . . 

doterminmio1i o.t some point after tlll) NORA appeal, In that case the earliest I ·_would ex:pcct this to 

oocUl'wouldalso be Mru:ch 2018, I. 

17, To dato wr:; hnve not yet reached tl10 stage ofo City CounoU 1:tearlng and there has been 

no final tletetm.Jnation to approvo the CUP. 

18, I have been notified by the City of Sari Diego that as of Ootober SO, 2017, there has been 

no othe1· CUP Application submitted cono.ornlng on ~e pmpetty, 

l deo.lru:e unde1· penalty of perjucy under the laws of the Surto ,Q; California> that 1ho foregoing is 

true and cotTect, Bx.eoukld this 30th dny ofOot.obor, 2017, ., ,,,.,,: .. · . 
• • . .. • ,, .... =-.. ;::.--::-.... ! ....... , ... , . 

• .. .,.~ ... ;a, ,,,., 
f',. ... ~,. , ' ,.,,,, 

I ,_." t.'? .. • J ":~✓ -~ 

Dated: iQ,/ftN ~-V17 .,.,.ff:rf".t.-·· ·· . 
$ ,: •• -:;:,.,:· ...... 

✓,;,,' ABHAY SCHWEITZER 
I" 

• 5 

DECLARATION OF ABlJA V SCIIWJU)'ZWER IN SU.PPOR.'1' OF OPJ>OSITION TO PETT(ON l'OR 
ISSlJANCll. 011 AN ALTE.RNA'l1Vl:t w.o.rr OP MANDATE ORJrOR AN ORDER SETTING Jl:XPti:DlTED 

HEARING AND llllIE.FING SCHEDUL'.E 
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12/6/2017 Invoice Details I Open OSD 

Development Services Department 

Invoice #806763 

Ice Information E--------:-~ 
.----·-··••----·•-......-----.-..--,....-- ........ _ -~-- ~---------------~--

Status 

Issued on 

Issued by 

Customer. ..... . 

Firm 

Paid 

Invoiced 

10/20/2017 

Tlrandazl, Flrouzeh 

Berry, Rebecca 

-~-------·----- ---·-------
---··-----. Gaic~-;~-ta-11·~--------~~--~·-----,-•-·---•---··- --

1 .. "··-·-- '"' -- ·- ..... ----.. ~---·•·• -· ... '"··---·--------------···--·--.. --•··--·-··•••·----------------·--··~----

1 Project #520606 (/Web/Projects/Detalls/520606) - Federal Blvd 
MMCC . . . · J 

Cao, Cherlyn (610)236-6327 

Project Fees 

Deposit Account 

Deposit Account 

l Invoice Total 
i . 

14245 Dollars 

8245 Dollars 

----------·------

· Project Subtotal 
$6,000.00 

Project Fees Subtotal _ 

$6,000.00 : 

._14,245,00 

($8,245.00) 

$6,000.00 

._,_ ___ ._,_ ... ,,. .. ---•-.-------· ...... ....,-...... ~,.-.. -· ............ 111, ___ .. __ .., __________ ,..... ___ _ 

[ PayNowJ 

+- ........... ._ __ ,... _____ ,.,._., __ , __________ ........, ...... ~~--~----·---... - ..... -~ ................. ._.. .. ...,.. ___ _ 

Invoice Revenue ~-~-·,,. .. -_..,.__, ____ ...., ____ ,. ___ ~-------------- ---- - _...,__ 

Fund 

DEPOSITS 

Revenue Account 

PLANNING SUBDIVISION DPST 

Amount 

$6,000.00 

• ~•l,#••1-,-.-, ... , ... { .. -'l-•l•'a• ... 1'•-t-.. ..::.., ... __ ._.._. ____ L ___ , __ , ............. _____ .. _ ..---.,_ ..... h, .. ---..•~-.. • -~-•--••----" 

hltps://opandsd. send!ago,g ov~ob/!nvo1ces/Oeta.ll e/808 763 1fl 
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12/6/2017 Invoice Details I Open DSD 

Upon payment of any Development lmpaot fees {DIF), Reglonel Transportallon Congeallon Improvement Program (RTCIP), or FaclllUea 

Banefll Assossmant (FBA) fees, the 9!1•day protest perlod ln which you may protest those foes under Government Code section 88020 will 
begin. A written-protest must be filed with the Olly Clerk pursuant to Government Code &oollon 86020, The ptolesl procedures under seallon 

860:Z0 am addlllonal to olher procaduro& authorized or required under lhe San Diogo Munlclpal Code, Please contact Fecllltloa Financing al 
818-633-3670 to r:equosl additional Information, 

Data TlmeStamp: 12/05/201719:34:47 
Invoice FAQ (https:l/www.sandlego.gov/developme nt-servlces/opendsd/lnvolces.shtml) 

hllps://opandsd.sandl91Jo,govN/eb/lnvotces/Delalla/806783 2/2 
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12/10/2017 Gmell • Withdrawal 

) ~.Gmail 

) 

) 

Withdrawal 

Darryl Cotton <indagrodarryl@gmail.com> 
To: "David s. Demian" <ddemiah{tnflblaw.com> 
Cc: 

David, 

Thu, Dec 7, 2017 at 12:32 PM 

I spoke with Joe and he Informed me that you were not famlllar with the points In the P&A for the TRO motion and that 

you did not raise them before the Court when they were direotly on point and necessary to be raised as a response to 

Weinstein's arguments. Further, that the attorney for the City explicitly told you right after you walked out of the hearing 

that we should haye won based on the moving papersl 

Our relationship Is terminated, but I need it to be clear that It is based on your performance today at the healing. Joe Is 

already looking for new counsel to represent me and we wm be submitting a motion for reconsideration with the Court. 

- Darryl 

On Thu, Deo 7, 2017 at 11:33 AM, David S. Demian <ddemian@ftblaw.com> wrote: 

i Gentlemen: Per my discussion with Joe post-hearing and my voice mail to Darryl it is apparent our withdrawal from the 

! case Is the next step. I will be sending the consent form and filing and preparing the file for your delivery. You should 

· Immediately seek advioe of new counsel. 

1 Please oall at any time with questions. 
f 
! 
] David 

i 
! 

I 
I 
i David S. Demian Partner 

! 
~ 

; Finch, Thornton & Baird, LLP Attorneys At Law 
I 

' 4747 Executive Drive, Suite 700 San Diego, CA 92121 

T B5B.737.3100 D 858,737.3118 M 858,245.2461 F 858,737.3101 

! ! rtblaw.com Bio Linkedln 

; 

j CONFIDENTIALITY NOTICE: Thi~ small oontalns Jogelly p1Mlog11d end i:onr1denllel lnfonnatlon lntonded only lor the lndlvklual or entity named wllhln lho messogo, If 

Iha roeder of this meHaga Is not !he rntc nded reciplenl, or the agent respanslblo to deliver II lo Iha Intended recipient, you are hereby 110Ulied lhal any tovlew, 

dlssemlnaUon or copying ol lhis communication ia prohibited, rr lhls communlcotlon was tec41Ved In ottor, ploosa nallly us by reply om all and delete Iha orfg!nel 

massage, 

https:/hnall.google,cam/maH/u/Dnul=2&1k=ec6306353f&jsve r=gNJGSxrCYso. en.&vlew=pt&msg=16032ae691c17842&qaawlthdrawal&qs-true&search=q... 1 /2 



661 of 1714

180

l 
) 

) 

EXHIBIT 3 



662 of 1714

181

) 

) 
! 

.. 
) 

G1nan ... Agreetrt1.111t 

~n- - -~ 
l[;<t: :1 .\_7mauJ 

Ag,reeme-nt 

Pagel ofJ 

----~---------~----~-~-----·---~-... --
Lar-ry Geraci <La'rry@tfced.net> 
To: Darryl C.otlo.ti <_darr:yl@lhda•grn,com> _..~. 

aat1t 'frbm_ MY. Jl1h0na 

011 N.QV t~ lU;l-1ll, at a:-~5. P'li'1,. .O.ar!Jl Cotton c:di:!tl)':J@.Jnda•:g,ro,o.om;,, wr1Jtra,; 

HI Lan:Y, 

ThoHk you for maetl'ng tod~i'y. S.lnce we eXeti_ulad the ~urchase Agreamen, ln your office for 
tha sale price of [he propatty"l Just no.iload the 10% ·equl'ty posm0ri' In the dlspemiarywas ·not 
langoaga _added lhto .that document I 1ust W'1nt te roa~e:stl!\'I that we're not missing that 
lah~ua.se In any tln.al· agreement -e'l 11 Is .a -fat:tbred elemetit In: my dedtslen to sell lhe 
prtipijtti, l'li be thtelf you woutd slrnply ~oknowled-ge· tha't ft era In a' l"epfy, 

Reg~rtls .. 

DJmyl (;.Olto~1 Pr~_sldent, 

darry!@1ndi:Hfro . .com 
w.ww. lrida•gro ,com 
Ph: 071:462,2244 
Cell; e1e.9!:i4.4447 
SkyptJ: dt:·,dalbercla 

617& feda1'al Blvd, 
·San Diego, .CA.c 921111 
USA 

:NOTJ.GE: TIJC, 1.nfo;mutlM conb!ln..e!.I ln t11e ab(iv~ me.ssa'9e I&: confldE(r'l!.f.ll H1fQlmi1!!911 -i;olely ronne.,1!16" nf tfia 
Intended r!lclplent. If 1118 re~der11r 1hI.s mess~e Is not 111e ll'ltP.nded 'l'e(:tpll?flt. :{he. reader I~ 1\pt111od that-any uso, 
dl!l5Cnllnatro11i cllstrt!)l)llQn Qr i;opylliO of,lhl$ tOl)\1)1VilJ~a_t)Qfl lli ~lrlttl-Y'PtOl)lllltad. l( yon ~~Ve ~et~IV-1;)~ t~I~ 
comn1unlr.<J\lon In ei-rqr, plaasit noliry Tndi'•GrQ ln1medla~ely Uy tel~phMIJ :at 1.no,200.-,10011. 

l<.iuoled texl htdrlonl 

https://mal l':google.Co111ltn11H/u/0/'n.ii"'2&lk~!l 05cbt>f73:f&:vfow=p:(&rnsg"" 1 ·s .82 8-64ae:ad4c9 .-, . 4/26/20 l 7 
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1 FERRIS & BRITTON 
A Professional Corporation 

2 Michael R. Weinstein (SBN 106464) 
3 Scott H. Toothaore (SBN 146530) 

501 West Broadway, Suite 1450 
San Diego, California 92101 

4 Telephone: (619) 233"3 l 3 l 
Fax: (619) 232-9316 

5 mweinstem@fer.risbritton.com · 
stoothacre@ferrisbritton.com · · 

6 
AUSTJN LEGAL GROUP, APC 

7 3990 Old Town Ave., Ste. Al 12 
San Diego, CA 92110 

8 Telephone: (619) 924"9600 
Fax: {619) 88lw0045 

9 gaustm@austinlegalgroup.com 

10 Attorneys for Real Parties in Interest · 
LARRYGERACiandREBECCABBRRY 

11 

12 

13 

SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SAN DJEGO, CENTRAL DIVISION 

14 1>ARRYL COTTON, an individual, Case No. 37-2017~00037675"ClJwWMwCTL 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Petitioner/Plaintiff, 

v. 
CITY OF SAN DIEGO, a public entity; and 
DOES 1 through 25, 

Respondents/Defendants, 

REBECCA BERRY, an individual; LARRY 
GERACE, an individual, and ROBS 1 through 
25, 

Real Parties In Interest. 

1 

Judge: Hon, Eddie Sturgeon 

DECLARATION OF ABB'.AY 
SCHWEJTZER IN SUPPORT OF 
OPPOSITION TO EXP ARTE 
APPLICATJON FOR ISSUANCE OF AN 
ALTERNATIVE WRIT OF MANDATE 
OR FOR AN ORDER SETTING AN 
EXPEDITED HEARING AND BRIEFING 
SCl-illDULE 

[IMAGED FILE] 

DATE: 
TI.ME: 
DEPT: 

Petition Filed: 
Trial Date: 

October 31, 2017 
8:30 a,m. 
C"67 

October 6, 2017 
None 
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!1 Abhay Schweitzer, declare: 

1, I run over the age of 18 and um not a party to this action. I have personal knowledge of 

the facts stated in this declaration. If called as a witness, I would testify competently thereto, I 

provide tl,rls declaration in support of Real Parties in Interest Rebecca Berry and Larry Geraci> s (11Real~ 

Parties") opposition to Petitioner/Plaintiff's request for the ex parte issuance of a vm.t of mandate or 

fur ~ order setting an expedited hearing and briefing schedule. 

2. .I nm a building designer in the state of California and a Principal with Tecbne, a design 

firm I founded in approximately December 2010, Tecbne provides design services to clients 
. . . 

throughout California. Our offices are located at 3956 30 th Street, San Diego, CA 92104. Our firm 

has worked on approximately 30 medical marijuana projects over the past 5 years, including a number 

of Conditional Use P~mits for Medical Marijuana Consumer Cooperatives {M:MCC) in the City of 

San Diego,(11City11), .One of these projects was and is an application for 11 :MMCC to be located at 6176 

Federal Ave., Snn Diego, CA 92105 (the uProperty"), 

3. On or about October 4, 2016, Rebecca Berry hired my firm to provide design services 
. . 

in connection with the application for a lv,Th1CC to be developed and built at the Property (the 

"Project''). Those services included, 9\-lt are not limited to, services in connection with the design of 

the Project and ~pplicn.tlon for a Conditional Use Permit (the "CUP").] 

4. The first step in obtaining a CUP is to submit an application to the City of San Diego, 

My finn along with other consultants.(a Surveyor, a Landscape Architect, and a consultant responsible 

for preparing the noticing package and radius maps) prepared the CUP application for the client as 

well as prepared the· supporting plans and documentation, My firm coordinated their work and 

incorporated it into the.submittal. 

5. On or after October 31 1 2016, 1 submitted the application to the City for a CUP for a 

medical marijuana consumer cooperative to be located on the Property, The CUP application for the 

Project was submitted under the name of applicant, Rebecca Berry, whom I was informed and believe 

was and is an employee and agent of Leny Geraci. The submittal of the CUP application :requited the 

submission of several forms to the City, inc1udi_ng Form DS~318j that I am informed and believ~ was 

2 
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1 signed by the property owner, Dmryl Cotton, authorizing/consenting to the application. A true and 

2 correct copy of Form DS~318 that I submitted to the City is attached as Exhibit 3 to Real Parties in 

3 Interest Notice of Lodgment in Suppo1t of Opposition to Ex· Parte Application for Issuance of 

4 Alternative Writ of Mandate or for an Order Setting an Expedited Hearing and Briefing Schedule . 
5 (hereafter 1'RPI NOV1). Mi·. Cotton's signed consent can be found on Form DS~318, 

6 6. On the Ownership Disclosure Statement, I am informed and believe Cotton signed the 

7 tbrm as "Owner" and Berry signed the fo1m as "Tenant/Lessee." Tb.e form only has three boxes from 

8 which to choose when checking - 11Owner", ccTenant/Lessee" and "Redevelopment Agency'. The 

9 purpose of that signed section, Part 1, is to identify all persons with an interest in the property and 

10 must be signed by all persons with an interest in the property. 

11 7. The CUP application process generally involves several rounds of comments from -the 

12 City in which the applicant is required to respond in order to uclea111 the comment. This processing 

13 involved substantial communication back and forth 'Y{th the City, with the City asking for additional 

) 14 infurmation, or asking for changes, and out resp<mding to those requests for additional information and 

) 

. . 

1 S making any necessary changes to the plans. I have beeh the principal person involved in dealings wiih 

16 the City of San Diego in connection with the application for a CUP. My pHm.ary contact at the City 
. . 

17 during the process is and has been Firouzdeh Titanduzi, Development Project Manager. City of San 

18 Diego Development Services Department, tele (619) 446"5325, the person whom the City assigned to 

19 be the project manager for our CUP application. 

20 8. We have been engaged in the application process for this CUP application for 

21 approxiinately twelve (12) months so far. 

22 9. At the outset of the review process a difficulty was encountered that delayed the 

23 processing of the application. The Project was located in an area zoned "CO11 which supposedly 

24 included medical marijuana dispensary as a permitted use, but the City1 s zoning ordinance djd not 

25 specifically state that was a permitted use. i am informed and believe that on February 22, 2017, the 

26 City passed a new regulation that amended the zoning orclinauce to clm.ify that operating a medical 

27 marijuana dispensary was a permitted use in areas zoned "CO." I am infonned and believe this 

28 3 
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regulation took effect on April 12, 2017, so by that date the zoning ordinance issue was cleared up and 

the City reswned its processing of the CUP application, 

.10. · The CUP application for this Proj~ct has completed the initial phase of the process. 

This initial phase was completed when the City deemed the CUP application complete (although not 

yet approved) and determined the Project was located in an area with proper zoning, When this 

occurred, as required, notice of the proposed project was given· to the public as ·follows: First, on 

March 27, 2017, the City posted a Notice of Application (or "NON') for the Project on its website for 

30 days and provided the NOA to me, on behalf of the applicant, for posting at the property; Second, 

the City mailed the Notice of Application to all properties withm 300 feet of the subject property, 

Third, as applicant we posted the Notice of Application at the property line as was required. 

· 11. Since the completion of the initial phase of the process we have been engaged in 

successive submissloru1 El.Ild reviews and are presently engaged still in that submission and review 

process. The most recent comments :from the City were received on October 20, 2017. There is one 

major issue left to 1·esolve regarding a street dedication. I eXpeot this issue to be resolved within the 

next six (6) weeks. 

12. Once the City has cleared all the outstanding issues it will issue an environmental 

determination and the City Clerk will issue a Notice of Right to Appeal Environmental Determination 

C~ORA'1). I expect the NO~ to be issued sometime in late Decembet2017 or January 2018. 

13. The NORA must be pubfuhed for 10 business days. If no interested party appeals the 

NORA, City staff will present the CUP for a determination on the merits by a Hearing Officer, The 

hearing is usually set on at least 30 days' notice so the City's Staff has time to prepare a report with its 

recommendations regarding the issues on which the hearing officer must make findings. If there is no 

appeal of the NORA, I expect the hearing before the hearing officer to be held in late January or 

24, February 2018. 

25 14. If the NORA is appealed it will be set for hearing before the City Council. It is my 

26 opinion that the earliest an uppeal of the NORA could be heard before the City Council would be mid-
. 

27 January 2018. In all but one instance, the City Council has denied a NORA appeal related to a medical 

28 4 
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2 mnrljuana CUP application. The one NORA appoiµ fuat was uphcld is a project located in a flood 

3 zone. 

4 15. If thel't, is a NORA appeal and such appeal is denied by the City Council, then the 

5 · eMllest I would expect the CUP npplion1ion to be heard by a hearing officer would be MDrch 2018, 

6 16, If there Is a NORA appeal and it is upheld by the City Council, the Cify Co-uncil would 

7 retain jurisdiction and ~e CUP application would be henrd by fue City Council for a fmal 

8 detennhmtion at some point nfter the NORA appeal. In that case the earliest I 'would expect this to 

9 occurwouldalso be March 2018. L 

10 

11 

12 

17, To date we h.nve not yet rooclled the stage of a City Council hearing and there bas been 

no final determination to approve the CUP. 

18. I have been notified by the City of San Diego that as of Ootobet· 30, 20171 there bas been 

13 no other CUP Application submitted concerning ort the property, 

14 

15 I declare undei· penalty of perjui-y under the Jaws of the State _q:Califomin, that the foregoing is 
__ ....... .. 

16 true and correct. EKecuted this 30th day of October. 2017. . . 
. . ... ~!-~.<~]~~· .,J•"•".:; . 

17 

18 

19. 

20 

21 

22 

23 

24 

25 

26 

27 

2B 

Dated: 10/,,-~1:>{7 
I. 

,1,1' .,t;:..,•?• -,.,.,.J-? .: • .... _,, •"',,,. 

.... ,{.~;;!; . ,, ·' ~~- . ~·· 
11• ... =--· . (.. __ .... 

., · . .-,· .... ~ .. 
~,:-~• .. ABHA Y SCHWEITZER 
/ 
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Jacob P. Austin [SBN 290303 l 
The Law Office of Jacob Austin 

2 1455 Frazee Road. #500 
San Diego. CA 92108 

3 Telephone: (6 19) 357-6850 

4 
Facsimile : (888) 357-8501 

E-mail: JPA a,JacobA11stinhq.~ ,111 

5 

6 

7 

8 

9 

Attorney fo r Defendant/Cross-Complainan1 DARRYL COTTON 

SllPERJOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF SAN DlEGO 

10 

11 

12 

13 

LARRY GERACI, an individual. 

Plaintiff. 

vs. 

14 DARRYL COTTON. an individual; and 

15 DOES 1 through 10. inclu~ive. 

Defendants. 

) Case No. 37-2017-00010073-CU-BC-CTL 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

DARRYL COTTON'S EX PARTE 
APPLICATION FOR AN ORDER (1) 
CONTINUING TRIAL SCHEDULED 
FOR AUGUST 17, 2018, AND (2) A STAY 
OF THIS PROCEEDING 

Date: 
Time: 

August 2, 201 8 
8:30 a.m. 

16 

17 ---- ----------) Dept: C-73 

18 AND RELATED CROSS-ACTION. 

19 

20 

) 
) 
) 
) 

Judge: The Hon. Joel R. Wohlfeil 

2 1 TO ALL PARTIES AND THEIR RESPECTIVE COUNSEL OF RECORD: 

22 PLEASE TAKE NOTICE that. on /\ugusl 2. 20 18 at 8:30 a.m .. or as soon thereafter as the 

23 matter may be heard in Department C-73 of the above-entitled Court, Defendant/Cross-Complainant 

24 DARRYL CO fTON ("Defenda nt") v.il l move this Court ex parte for an Order continuing the trial in 

25 this matter presenlly scheJukd for August 17, 20 18. 

26 / / / 

27 / / / 

28 / / / 
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This motion is brought by way of an ex porte application pursuant to California Rules of Court 

2 ("CRC") Rule 3.1332(b), and on the grounds that continuance of this is necessary and appropriate due 

3 to ( 1) Defendant's excused inability to conduct discovery and obtain other relevant material evidence 

4 necessary for him to prepan.: for trial (CRC 3.1 332(c)(6)), and a recent unanticipated events wh ich have 

5 operated to significantly change in the status o l"this case such that it is not, nor can it be, ready for triaJ 

6 (CRC 3. I 332(c)(7)). 

7 This motion is based upon this /•:y- Pnrte Application, the accompanying Memorandum of Points 

8 and Authorities, Declaration Jacob P. Austin, the plead ings and papers on file in this action, and upon 

Q such other written and/or oral evidence as may be presented at the hearing of this Ex Porte Application. 

10 

11 

12 

13 

14 

15 

lo 

17 

18 

20 

2 1 

22 

23 

24 

25 

26 

27 

28 

DATED: Augu~t I. 20 I 8 

2 

THE LAW OFFICE OF JACOB AUSTIN 

A torney for Defendant/Cross-Complainant 
DARRYL COTTON 
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MEMORANDUM OF POINTS AND AUTHORITIES 

A simple single question of law - whether or not a three-sentence document is a complete 

integrated agreement pursuant to the parol evidence rule ("PER") - determines whether this Petition is 

meritorio us and warrants the issuance ur a writ. That single question of law is not only dispositive of 

both orders Petitioner is seeking revie¼ oL it is also the case-dispositive issue in the underlying suit. 

Trial is scheduled for August 17. 2018. "Where thl.!rc is no direct appeal from a trial court's 

adverse ruling, and the aggrieved party would be compelled to go through a trial and appeal from a final 

judgment. a petition for writ of mandate is allowed. (Fogarty v. Superior Court (1981) 117 Cal. App. 

3d 316, 320.)" Fair Hmplnymenf & 1/ousinf:!, Com. 11. Superior Court (2004) 11 5 Cal.App.4th 629, 633. 

That s ingle questio n of law hased on undisputed facts dete,mines whether the trial court has 

consistently abused its discretion in finding whelher a three-sentence document is or is not a completely 

integrated agreement. This Court has repeated ly and continuously concluded that it is completely 

integrated, despite directly contradicting and undisputed evidence. However, this Court has NEVER 

provided its reasoning for doing so in contravention of directly applicable and well-established case 

law. 

On July 13. 2018. counsel lor Defendant asked this Court to explain its reasoning for reaching 

the conclusion U1e document is a completely integraled statement. The Cow't replied: 

"You know. we've been down this road so many times, counsel. I've 
explained and n.:cxplained the Court's interpretation of your position. I 
don'I know \.vhat more to say." 

This is a false stalement. The trial '-'"W'f has never pmvided its reasoning in any written order or at any 

hear;ng al which ural urg11men1 has hcen held. T his Court is clearly exasperated with defendant and, 

apparently now, counsel for defendant as well. If this Court would simply provide its reasoning for its 

rulings, then this action could end now as Dcfendu.nt would even be motivated to settle with Plaintiff if 

the trial courl's order werL' hascd on facts and law. 

However. lhi.: last time this lriul coLtrl mentioned the three-sentence document at issue here as a 

basis for denying the relief Defendant requested. the trial court incorrectly stated in its order that the 

:i 
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single most crucial piece of evidence was <.:reared after the November 2 document. This is factually 

untrue. 1t is untrue because in every moving paper with the Court Mr. Cotton has made it plain and clear 

by bolding and/ or highlighting that the email sent to Geraci, where he asks for assurances that his 

bargained for equity position would be included in a final agreement was sent and replied to on that very 

day, only hours after the signing of the November 2 document,~ not "created after November 2, 

2016" as the Court states in its minute order. (See rRO/\ 122j Minute order April 13, 2018) 

In King v. Amfetscn, 242 Cal. App. 2d 606 ( 1966), the plaintiff in an assault case admitted at 

deposition that defendant used "nu l'nrce." id. at 609. When defendant moved for summary judgment 

based on plaintiff's deposition concession, plaintiff submitted an affidavit in support of his opposition 

saying, in fact. defendant had applied unnecessary force. Id. at 610. Plaintiff disputed the meaning 

attributed to his deposition testimony by defenJanl and argued that the dispute must be submitted to the 

jury. Id. at 609-10. The tria l t:ourt disugreed nnd dismissed the case. The Court of Appeal affirmed. Id. 

at 610. Plaintiff could not manufacture a disputl: of fact by submitting additional affidavits. "Where, as 

here, however, there is a clear and unequivoca l admission hy the plaintiff, himself, in his deposition .. 

. we are forced to cone I u<le there is no rnhstant ial evidence of the existence of a triable issue of fact. 11 

Id. at 610 (emphasis in original). 

Here, Geraci is attempting lo do the same. Geraci sent a clear and unequivocal admission that 

the November Document is not a final agreement on November 2, 2016. The procedural history of this 

action shows that Geraci was relying on the PER/SOF to bar the admission of the Confirmation Email. 

When confronted with Rirerislllnd and Ten.:::er. in April of 201 8, he submits a declaration saying he sent 

the Confirmation Email by mistake. that Petitioner orally agreed the November Document is a final 

agreement and that such dispute should be submitted to the jw-y. See Declaration of Larry Geraci in 

Opposition to Det'endan l Darryl Colton·s Motion to Expunge Lis Pendens [ROA180]). Identical to 

King, Geraci's self-serving declur11tio11 l·lwuld not he considered substantial evidence and J,e should 

not be 11llowed to blatantly ji,bricare a mfllerialfactua/ dispute to continue to prosecute a frivolous 

uction. 

The Court may not agree wilb lhese facts or the application of law, but if this Cowt will not 

provide its reasoning for its decision. it should al least, in the interesl of justice, allow the Court of 

4 
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Appeals to decide the writ lo determine its merit. Ir this Court is wrong, the forced trial of this action 

constitutes a miscarriage of justice. In Fair Employmenl and Housing Commission v. Superior Court 

(2004) I 15 Cal.App.4th 629, 633 the Court of Appeals stated that "Where there is no direct appeal from 

a trial court's adverse ruling. and the aggrieved party would be compelled to go through a trial and appeal 

from a final judgment, a petition for writ of mandate is allowed. Such a situation arises where the trial 

court has improperly overruled a demun-er." This Court denied Defendant's motion for judgment on the 

pleadings and, similar to r air Employment. which recognizes extraordinary relief is required when the 

trial cou,t errored on a casc-disposiri ve issue. the Court of Appeals will grant the appropriate relief if 

thjs trial cou11 has abused its discn::tion in continuously finding the three-sentence document is a 

completely integrated agreement. 

Again. this Court has never pro, ided its reasoning for its rulings. Respectfully, if this court 

would simply provide its reasoning. this action could end. If this court is not inclined, in the interest of 

j ustice, this court should issue a stay while the Court o f Appeals rules on the appropriateness of this trial 

court's order on a ease-disposit1vc issue. 

CONTINUATION OF T HE TlUAL IN THIS MATTER IS NECESSARY BECAUSE 

DEFENDANT WAS DEPRIVED OF SUFFICIENT TlME TO PREPARE FOR TRIAL 

Wh1?n exercising it... <liscrl'licm 111 1kll.:rmini11g v. hetht::r to grant a request to cont inue a trial, "he 

court mu!>t look ht:~'ond thl' li111ill:<l f:.icts which causl.' n litigant to request a last-minute continuance and 

considc1 the degree of dilig1.·ncl' in his or her \.!J'fons to hring the case to trial. including participating in 

earlier court hearings. co11cJucting cJisco,cL:. and prcp;iring for trial." (Link v. Curter (1998) 60 

Cal.App.41h 13 15. 13~4-1315 .) 

Although judicial tffici1.·nt·) ,._ achi1.:, cJ b) the trial cou11 expediting and balancing its case loads. 

"efficiency is not an 1.:nd in itscl l" n11d the plirposc or doing so is ''to promote the just resolution of cases 

0 11 tlteir merit~ ." I 1huh her, / 11C'li..1 .\Ion, (~000) 79 Cal.App.4111 I 08 I. 1085. emphasis added.) 

Despite diligent efforts to Jo so, Dcfondant and his counsel are not prepared for trial. On April 

27. 2018 following thl! hearing on Plaintiffs Motion for Monetary, Terminating/Escalating Sanctions, 

at the request of' Plaintiff. this Cou11 continued the trial date in this matter from May 11 , 2018 unti I 

5 
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August 17. 2018. and ex lem.h:d lhe discovery cutoff lo afford Plaintiff additional time to conduct 

2 discovery. 

3 ln that same Order. this Court also directed Defendant to provide written responses to Plaintiff's 

4 discovery request and lo make himself available on a date certain within ten days of the date of the 

s Order. 

6 Defendant provided full and complete written discovery responses and attended his deposition 

7 as ordered. However, even assuming arguendo that Defendant would nol have been required to spend 

8 the next ten days following the /\pril 27. 20 18 hearing completing substantial written discovery 

9 responses an<l preparing for and ,1ltending his deposition, the new tria l date in and of itself effectively 

10 precluded him from being affon.led an) reasonable amount of time to meet the nwnerous dead lines 

11 associated with trial preparation. 

12 The two deadlines which "'cre most critical to Defendant's efforts to properly prepare for trial in 

13 this case were those governing the: tune alforded to lilc a motion for summary j udgment/ adjudication 

14 and to propound discover). 

15 Specifically, Defendant wa.-. only afforded two calendar days wiLhjn which to draft and mail 

16 serve a summaf) judgment/adjudication motion ( 110 calendar days before trial - CCP §§437c, 1110), 

17 and seven calendar days to drn n and p<.:rsonally serve the motion ( I 05 calendar days before trial - CCP 

18 §437c) - a deadline c, en the most se3soncd attorney with a large staff would have struggled to meet. 

19 By being deprived of adequate - or even somewhat reasonable - time to prepare such a motion, 

20 Defendant's only avenue was to hring a motion for judgment on the pleadings - an undertaking which 

21 ultimately proved futile..·. 

22 In addition. Ddend:mt's ability to propound and serve written discovery in sufficient time to 

23 enable him to file a motion to compel in the event such was necessary ( I 00 calendar days before trial if 

24 mail served - CCP §~2024, 2030, 203 1 20 19. I 005. 1013) also was impeded since he would have been 

25 requjrcd to serve the di::-covcr) no later than May 9, 20 I 8 - 12 days after entry of the order, five days 

26 before Defendant's de position, and ,rn the sn1nc day Defendant served his discovery responses. 

27 Moreover. as the Court and opp<)Sing counsel wil l recall. it was not until April 5, 20 18 that 

28 Attorney Jacob Austin substituted into this case on a limited representation basis to assist Defendant in 

(1 
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the preparation o f' a motion to expunge the /is pendens. but did not substitute in lo fully represent 

2 Defendant until May 1, 2018 - four days ajler the order - fo llowing which he spent the next two weeks 

3 assisting Defendant to complete his discovery responses and prepare him for his deposition. 

4 In addj tion to the discovery rcspllllSes and deposition preparation, Attorney Austin also was 

5 required to assist Defendant in taking the steps necessary to preserve his appeals, and to prepare and 

6 submit relevant. , iable la" and motion matters to this Court in addition to the motion for judgment on 

7 the pleadings. 

8 The Fourth Distnct Co11r( o f' /\ppc.11 i n 0/ii·cm., ,·. < ·owuy o/Los Angeles (2004) 120 Cal.App.41
" 

9 1389 opined that "ltl llc / 111k rnu,1 condudrd 1l1:1t the \\ orthy go.JI or disposing of cases expeditiously 

10 would not be md h1 'impu::..mg tlic 11lt1nrnh.: ~unction of termination on litigants who, due to unforeseen 

11 circumstances and reasonable c:,.cusc. foi I to appcar whcn so ordered." (Id. at 1396: link, supra. at 

12 1326.) This reforcncc to "i111posing the ultimate sanction or termination" is directly applicable here 

13 based upon the language ol this(. ou11'<. .\pril 27.101 8 Minute Order. 

14 fhc April 27. :!0 18 Mi11u11.· t )rdn :ti parngrn ph 1 stutes that the court granted Plaintiff's request 

15 for the imposit ion or lesser sanctions I ra1hc1 thnn ti:rminating sanction!) stri king Defendant's Answer and 

10 C'ross-Complainll to cxtrnd the tria l -ind dist o,crv deadlines " to permit Cotton one final chance to 

17 provide the written diseo\CI') rcsponsi.:, ,md make h11nself a,·ailablc for deposition on a date certain .... " 

1s In essence. not" ithstandin!:_! the 1:il·I th.,1 DcknJ.int ru lh· complied with a ll terms of the April 27. 2018 

19 Order. i l"this Colll t dcnil.'S his n:quc,111, tontimu..· thl' 1ri.:1l. it ,viii effectively impose the ultimate sanction 

20 of termination upon him I)\ lon:inµ him lo tri:11 without having afforded him the necessary t ime and 

21 opportunity lo propcrl) prepare. 

22 For the reasons set forth a hove and. particularly. because continuing this tria l will not operate to 

23 prejudice any othcr party to this action with the exception of Defendant who will suffer severe 

24 prejudice if this the crial is not rnntiuucd - Defendant respectfully requests that this Court grant its 

25 motion and continue the trial fo r at least 120 days. 

26 DEFENDANT SEEKING A PETITION TO REVIEW THE DENIAL OF 

27 THIS MOT ION FOR A .JUDGMENT ON THE PLEADINGS 

28 
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The Courl should grant Derendant u stay fo r the Court of Appeals lo review this matter for the 

2 following reasons: 

3 Petitioner lacks adequate means. Sul.:h as a direct appeal. by which to attain relief. See Phelan v. 

4 Superior Court ( 1950) 35 Cal.2LI 363. 370 372. The trial court's order denying Petitioner' s MJOP is 

s oon-appealablc. And. although the denial lhe /fr Purte Application for a Receiver is appealable, 

6 Petitioner's extraordinary circumstances warra.11t extraordinary relief. See Hogya v. Superior Court (Ct. 

1 App. 1977) 75 Cal.App.3d 122. 128 ("Where there is a right to an immediate review by appeal, that 

s remedy is considered adequate unless petitioner can show some special reason why it is rendered 

9 inadequute by the particular circumstances or his case."). Notwithstanding Petitioner' s blue-collar 

10 background and his lac~ of legal education. on these undisputed facts, the trial court should have 

11 adju<licated this matter on its own when presented with Petitioner's evidence (even if done so in a legally 

12 unsophisticated manner). lt"s continuation is a miscarriage of justice and resolution via the standard 

13 appeaJ process, given the trial court's rulings. is not adequate. 

14 Secondly Petitioner will suffer harm and prejudice in a manner that cannot be corrected on 

15 appeal. /"alley Bank ufNi.:vadu v Superior Court (1975) 15 Cal.3d 652. The basis of Petitioner's Ex 

16 Parte Application for a Receiver was evidence that Geraci is laking steps to unlawfully sabotage a 

17 conditional use perm ii (the ··CUP") that is being processed on the Property by the City of San Diego 

18 (the "City"). As more fully described helow. by sabotaging the CUP. Geraci is able to exponentially 

19 limit his special ,m<l consequential damages to Pet itioner. 
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SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF SAN DIEGO 

 

LARRY GERACI, an individual, 

           Plaintiff, 

      vs. 

DARRYL COTTON, an individual; and 
DOES 1 through 10, inclusive, 

          Defendants. 
 

AND RELATED CROSS-ACTION. 

 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
 

Case No. 37-2017-00010073-CU-BC-CTL 
 
DECLARATION OF JACOB P. AUSTIN 
IN SUPPORT OF DARRYL COTTON’S EX 
PARTE APPLICATION FOR A STAY AND AN 
ORDER CONTINUING TRIAL SCHEDULED  
FOR AUGUST 17, 2018 
(CRC Rules 3.1203 and 3.1204) 
 
 
Date:  August 2, 2018 
Time:  8:30 a.m. 
Dept:  C-73 
Judge:  The Hon. Joel R. Wohlfeil 

 I, Jacob P. Austin, declare as follows: 

1. I am an attorney admitted to practice before this Court and all courts in the State of 

California, counsel of record for Defendant/Cross-Complainant Darryl Cotton ("Cotton"). I make this 

declaration in support of Cotton’s ex parte application for a stay and an order continuing trial scheduled 

for August 17, 2018 pursuant to CRC Rules 3.1203 and 3.1204. 

2. The facts set forth in this declaration is true and correct of my own personal knowledge, 

except for the information stated upon information and belief; and, as to those matters, I believe them 

to be true.  If called upon as a witness, I could and would competently testify to the matters stated herein. 

 
 
 
 
 
 
 

Jacob P. Austin  [SBN 290303] 
The Law Office of Jacob Austin 
1455 Frazee Road, #500 
San Diego, CA  92108 
Telephone: (619) 357-6850 
Facsimile: (888) 357-8501 
E-mail: JPA@JacobAustinEsq.com 
 
Attorney for Defendant/Cross-Complainant DARRYL COTTON 
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3. As ordered on April 27, 2018, Defendant provided full and complete written discovery 

responses and attended his deposition as ordered.  However, even assuming arguendo that Defendant 

and I would not have been required to spend the next ten days following that hearing completing 

substantial written discovery responses and preparing for and attending his deposition, the new trial date 

in and of itself effectively precluded us from being afforded any reasonable amount of time to meet the 

numerous deadlines associated with trial preparation. 

4. The two deadlines which were most critical to Defendant's and my efforts to properly 

prepare for trial in this case were those governing the time afforded to file a motion for summary 

judgment/ adjudication and to propound discovery. 

5. Specifically, Defendant and I were only afforded two calendar days within which to draft 

and mail serve a summary judgment/adjudication motion (110 calendar days before trial – CCP §§437c, 

1110), and seven calendar days to draft and personally serve the motion (105 calendar days before trial 

– CCP §437c) - a deadline even the most seasoned attorney with a large staff would have struggled to 

meet.  By being deprived of adequate – or even somewhat reasonable – time to prepare such a motion, 

my only avenue was to bring a motion for judgment on the pleadings – an undertaking which ultimately 

proved futile. 

6. In addition, Defendant's and my ability to propound and serve written discovery in 

sufficient time to enable him to file a motion to compel in the event such was necessary (100 calendar 

days before trial if mail served – CCP §§2024, 2030, 2031, 2019. 1005, 1013) also was impeded since 

he would have been required to serve the discovery no later than May 9, 2018 – 12 days after entry of 

the order, five days before Defendant's deposition, and on the same day we served his discovery 

responses. 

7. Moreover, as the Court and opposing counsel will recall, it was not until April 5, 2018 

that I substituted into this case on a limited representation basis to assist Defendant in the preparation of 

a motion to expunge the lis pendens, but I did not substitute in to fully represent Defendant until May 1, 

2018 – four days after the order – following which I spent the next two weeks assisting Defendant to 

complete his discovery responses and prepare him for his deposition. 
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8. In addition to the discovery responses and deposition preparation, I also was required to 

assist Defendant in taking the steps necessary to preserve his appeals, and to prepare and submit relevant, 

viable law and motion matters to this Court in addition to the motion for judgment on the pleadings. 

9. Attached is a true and correct copy of the Motion of Points and Authorities of the Motion 

for Judgment on the Pleadings (JOP) filed on June 20, 2018. 

10. Attached is a true and correct copy of the preliminary draft transcript from the JOP 

hearing heard on July 13, 2018. 

11. On August 1, 2018 at 9:38 a.m., Attorney Weinstein’s office was given notice of the 

instant ex parte application including the date and time of the hearing, the department in which the 

matter would be heard, and the relief being sought. 

I declare under penalty of perjury according to the laws of the State of California that the 

foregoing is true and correct and that this declaration was executed on August 1, 2018 at San Diego, 

California. 

 
                                                                                                   ________________________________ 
                                                                                                                   JACOB P. AUSTIN 
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Case No. 37-2017-00010073-CU-BC-CTL 
 
MEMORANDUM OF POINTS AND 
AUTHORITIES IN SUPPORT OF DEFENDANT 
DARRYL COTTON’S MOTION FOR 
JUDGMENT ON 
THE PLEADINGS 
 
Date:  July 13, 2018 
Time:  9:00 a.m. 
Dept:  C-73 
Judge:  The Hon. Joel R. Wohlfeil 

 
  

 
 
 
 
 
 
 

Jacob P. Austin  [SBN 290303] 
The Law Office of Jacob Austin 
1455 Frazee Road, #500 
San Diego, CA  92108 
Telephone: (619) 357-6850 
Facsimile: (888) 357-8501 
E-mail: JPA@JacobAustinEsq.com 
 
Attorney for Defendant/Cross-Complainant DARRYL COTTON 
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Defendant/Cross-Complainant Darryl Cotton (“Defendant”) brings forth this motion for Judgment on 

the Pleadings (“MJOP”) pursuant to Code of Civil Procedure (“CCP”) § 438. Defendant’s MJOP should be 

granted because, inter alia, Plaintiff Larry Geraci’s (“Plaintiff”) judicial admissions – in his sworn declaration 

provided in this action in April of 2018 – are subject to judicial notice and establish that Plaintiff’s Complaint 

cannot state a cause of action as a matter of law pursuant to the parol evidence rule (“PER”). 

Defendant’s real property (the “Property”) qualifies for a Conditional Use Permit (“CUP”) with the 

City of San Diego (the “City”) that would allow the operations of a Marijuana Outlet - a retail cannabis store 

(the “Business”). In November of 2016, Defendant and Plaintiff entered into an oral joint-venture agreement 

(the “JVA”) pursuant to which, inter alia, (i) Defendant would sell his Property to Plaintiff and (ii) Plaintiff 

would finance the acquisition of the CUP with the City and the development of the Business at the Property.  

However, Plaintiff breached the JVA by attempting to deprive Defendant of a bargained-for 10% equity 

position in the Business and Defendant terminated the JVA. Thereafter, Plaintiff brought forth this suit in 

March 2017 alleging the parties never entered into the JVA and that a three-sentence document executed in 

November 2016 (the “November Document”) is a completely integrated agreement for Defendant’s 

Property.1 For over a year Plaintiff has argued that his own written promise in an email, specifically 

confirming the November Document is “not” a “final agreement” (the “Confirmation Agreement”), is barred 

by the PER and the statute of frauds (“SOF”).  This had been Plaintiff’s sole position on this issue until April 

9, 2018.  Declaration of Darryl Cotton (“Cotton Decl.”) ¶ 4. 

On April 4, 2018, Defendant filed a Motion for Expungement of Notice of Pendency of Action (Lis 

Pendens) (the “LP Motion”).  (ROA # 161.)  The LP Motion argued, for the first time in this action, that 

neither the PER nor the SOF can “be used as a shield to prevent the proof of [one’s own] fraud” – in this 

case, that Plaintiff could not bar his own Confirmation Agreement proving his own fraud.  Cotton Decl. ¶ 5. 

As explained by the Supreme Court in the seminal case of Riverisland Cold Storage, Inc. v. Fresno-Madera 

Production Credit Assn. (2013) 55 Cal.4th 1169 at 1183: 
 
[W]e overrule Bank of America etc. Assn. v. Pendergrass, supra, 4 Cal.2d 258, and its 
progeny, and reaffirm the venerable maxim stated in Ferguson v. Koch, [204 Cal. 342, 347]: 
‘[I]t was never intended that the parol evidence rule should be used as a shield to prevent 

                                                 
1   Request for Judicial Notice (“RJN”), Exhibit (“Ex.”) 1 (the Complaint).  
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the proof of fraud.’ [¶] This court took a similar action in Tenzer v. Superscope, Inc. (1985) 
39 Cal.3d 18 (Tenzer). Tenzer disapproved a 44-year-old line of cases to bring California law 
into accord with the Restatement Second of Torts, holding that a fraud action is not barred 
when the allegedly fraudulent promise is unenforceable under the statute of frauds. 
Considerations that were persuasive in Tenzer also support our conclusion here. The Tenzer 
court decided the Restatement view was better as a matter of policy. (Tenzer, supra, 39 Cal.3d 
at p. 29.) It noted the principle that a rule intended to prevent fraud, in that case the statute 
of frauds, should not be applied so as to facilitate fraud. (Id. at p. 30.) (Emphasis added). 

For the first time since he filed suit, in support of his opposition to the LP Motion, Plaintiff filed a 

sworn declaration executed on April 9, 2018 (“Plaintiff’s Declaration”)2 in which he: (i) admits that he sent 

the Confirmation Agreement, but (ii) alleges that it was a mistake because he only meant to respond to the 

first sentence of Defendant’s email (thanking him for meeting earlier that day) and not the second, third or 

fourth sentences in which Defendant specifically requested that Plaintiff respond and confirm a “final 

agreement” would contain his bargained-for “10% equity position” in the Business as it was “a factored 

element in [his] decision to sell the [P]roperty;” and (iii) alleges that on November 3, 2016, he called 

Defendant who orally agreed with Plaintiff that the November Document is the final complete integrated 

agreement for the sale of the Property (the “Oral Disavowment”). 3 Cotton Decl. ¶ 6. 

Defendant, pursuant to CCP §439, reached out to meet and confer with Plaintiff’s counsel regarding 

this MJOP prior to filing.  Defendant noted that per Plaintiff’s judicial admissions in his declaration, dismissal 

of Plaintiff’s Complaint is mandated pursuant to the PER. Plaintiff’s counsel responded; his position is that 

the PER/SOF bar his client’s Confirmation Agreement; however, should this Court admit the Confirmation 

Agreement, then Defendant's counsel contends Plaintiff’s Oral Disavowment is sufficient evidence to create 

“a material factual dispute” requiring a trial.4  In other words, if Plaintiff can’t prevent the admission of his 

own writing proving his own fraud, then he will use his NEW parol evidence – the Oral Disavowment – to 

disprove his fraud.  This is manifestly absurd and an obvious fabrication in response to the principles 

articulated in Riverisland and Tenzer in the LP Motion. 

FACTUAL AND PROCEDURAL BACKGROUND 

As alleged in Plaintiff’s Complaint filed on March 21, 2017: 

(i) “On November 2, 2016, [Plaintiff] and [Defendant] entered into a written agreement for 

                                                 
2   RJN Ex. 2 (Larry Geraci Declaration). 
3   Id. at p. 6, ln. 21 – p. 7, ln. 16. 
4   Declaration of Jacob Austin, Ex. D. 
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the purchase and sale of the [Property] on the terms and conditions stated therein.” (RJN 
1 at ¶7.); 

(ii) “On or about November 2, 2016, [Plaintiff] paid to [Defendant] $10,000 good faith 
earnest money to be applied to the sales price of $800,000.00 and to remain in effect 
until the license, known as a Conditional Use Permit or CUP is approved, all in 
accordance with the terms and conditions of the written agreement.” (RJN 1 at ¶8.); and 

(iii) “[Defendant] has anticipatorily breached the contract by stating that he will not perform 
the written agreement according to its terms. Among other things, [Defendant] has stated 
that, contrary to the written terms, the parties agreed to a down payment… of $50,000… 
[and] he is entitled to a 10% ownership interest in the [Property.]” (RJN 1 at ¶11.) 

On April 9, 2018, Plaintiff’s Declaration was filed - it is a masterfully crafted response to the 

principles of Riverisland and Tenzer, filled with extraneous self-serving factual allegations whose primary 

goal is to introduce the fabricated Oral Disavowment. The only material statements buried in Plaintiff’s 

declaration are his (i) ADMISSION that he sent the Confirmation Agreement; (ii) ADMISSIONS to alleged 

terms reached with Defendant relating to the sale of the Property that would be included in the November 

Document if it were a completely integrated agreement; and (iii) Oral Disavowment. The material statements 

from Plaintiff’s Declaration are: 

(i) “On November 2, 2016, at approximately 6:55 p.m., Mr. Cotton sent me an 
email, which stated: [¶] […] I just noticed the 10% equity position in the 
dispensary was not language added into that document. I just want to make sure 
that we’re not missing that language in any final agreement as it is a factored 
element in my decision to sell the property. I’ll be fine if you simply 
acknowledge that here in a reply.” (Geraci Declaration p. 6, ln. 25 - p. 7, ln. 1); 

(ii) “[A]fter 9:00 p.m. […] I responded from my phone ‘No no problem at all.’” 
(Geraci Decl. p. 7, ln. 4-5); 

(iii) “The next day I read the entire email and I telephoned Mr. Cotton…During that 
telephone call I told Mr. Cotton that a 10% equity position in the dispensary was 
not part of our agreement… Mr. Cotton’s response was to say something to the 
effect of “well, you don’t get what you don’t ask for.” (Geraci Decl. p. 7, ll. 6-
14); 

(iv) “I agreed to pay him for the property into two parts: $400,000 as payment for the 
property and $400,000 as payment for relocation of his business. As this would 
benefit him for tax purposes but would not affect the total price or any other terms 
and conditions of the purchase.” (Geraci Decl. p. 5, ll.16-19); 

(v) “Prior entering into the Nov 2nd written agreement, […] I discussed with [Mr. 
Cotton] that my assistant Rebecca Berry would act as my authorized agent to 
apply for the CUP on my behalf.  Mr. Cotton agreed to Ms. Berry serving as the 
Applicant on my behalf” (Geraci Decl. p. 5, ln. 24 – p.6, ln 1); 

(vi) "As a purchaser, I was willing to bear the substantial expense of applying for and 
obtaining the CUP approval and understood that if I did not obtain approval then 
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I would not close the purchase and would lose my investment"(Geraci Decl. p. 
2, ll. 25 - p. 3, ln. 1); and 

 

(vii) "Mr. Cotton then asked for a $10,000 non-refundable deposit and I said "ok" and 
that amount was put into the written agreement." (Geraci Decl. p.4- ll. 12-13) 

Summarized, Plaintiff would have this court disregard the clear language in his Confirmation 

Agreement to strike an unambiguous integrated term - Defendant’s equity position - based on his Oral 

Disavowment with Defendant on November 3, 2016. A factually and legally unsupported position. See Sass 

v. Hank (1951) 108 Cal.App.2d 207, 214 (“[A]n important covenant cannot be stricken from a written 

contract solely upon the ipse dixit of a party thereto.”) (emphasis added). 

LEGAL STANDARD 

[A MJOP] is the equivalent of a general demurrer. [Citation.] This motion tests whether the 
allegations of the pleading under attack support the pleader's cause if they are true. [Citation.] 
[¶] [I]n order for judicial notice to support a motion for judgment on the pleadings by negating 
an express allegation of the pleading, the notice must be of something that cannot reasonably 
be controverted. [Citations.] The same is true of evidentiary admissions or concessions. [¶] 
Judicial notice may conclusively defeat the pleading as where it establishes res judicata or 
collateral estoppel. The pleader's own concession may have this same conclusive effect.[5] 
[¶] In these limited situations, the court, in ruling on a [MJOP], properly looks beyond the 
pleadings. But it does so only because the party whose pleading is attached will as a matter of 
law, or law's equivalent of judicial notice of a fact not reasonably subject to contradiction, fail 
in the litigation. 

Columbia Casualty Co. v. Northwestern Nat. Ins. Co. (1991) 231 Cal.App.3d 457, 468 (emphasis added). 

“A trial court has no discretion in granting or denying a [MJOP].” Ludgate Ins. Co. v. Lockheed Martin 

Corp. (2000) 82 Cal.App.4th 592, 603.  “On a pure question of law, trial courts have no discretion. They 

must, without choice, apply the law correctly.” Id. 

ARGUMENT 

The sole and dispositive issue in this MJOP is whether the November Document is a completely 

integrated agreement.  “‘Whether a contract is integrated is a question of law when the evidence of integration 

is not in dispute.’ [Citations.]” Kanno v. Marwit Capital Partners II, L.P. (Kanno) (2017) 18 Cal.App.5th 

987, 1001 (emphasis added). “The crucial issue in determining whether there has been an integration is 

                                                 
5   See Arce v. Kaiser Foundation Health Plan, Inc. (2010) 181 Cal.App.4th 471, 485 (“[A] court may take judicial notice of 
a party's admissions or concessions, but only in cases where the admission ‘cannot reasonably be controverted,’ such as in 
answers to interrogatories or requests for admission, or in affidavits and declarations filed on the party's behalf. [Citations.]”) 
(emphasis added); Lueras v. BAC Home Loans Servicing, LP (Lueras) (2013) 221 Cal.App.4th 49, 93-94 (analyzing numerous 
opinions for appropriateness and effect of judicial admissions in briefs, arguments, and other documents submitted to the court 
and concluding: “In sum, we are not permitted to turn a blind eye to [a party’s] admissions[.]”) (emphasis added). 
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whether the parties intended their writing to serve as the exclusive embodiment of their agreement.” 

Masterson v. Sine (1968) 68 Cal.2d 222, 225. 

I. The November Document and the Confirmation Agreement Are Both Partially Integrated 
Agreements Relating to the Same Transaction. 

The 4th DCA’s November 29, 2017 opinion in R.W.L. Enterprises v. Oldcastle, Inc. (2017) 17 

Cal.App.5th 1019 (“Oldcastle”), is directly controlling on this specific issue: whether the November 

Document and the Confirmation Agreement should be construed, as a matter of law, as part of the same 

transaction pursuant to CCP § 1642.  The Oldcastle Court held, inter alia, that the trial court erred in awarding 

fees based on construing the credit application together with the dealer agreement pursuant to CCP § 1642. A 

reference in one agreement did not “clearly” and “unequivocally” demonstrate an intent to incorporate a future 

arrangement and took into consideration, notably, an integration clause and the fact the agreements were 

executed years apart from each other. In reaching its decision, Justice Huffman articulated the principles under 

which two agreements should be held to be part of the same transaction pursuant to CCP § 1642: 

“Several contracts relating to the same matters, between the same parties, and made as parts of 
substantially one transaction, are to be taken together.” (Civ. Code, § 1642.) Although the 
statute refers expressly to several “contracts,” the language has been broadened by case law to 
apply to instruments or writings that are not on their own contracts. (1 Witkin, Summary of 
Cal. Law (11th ed. 2017) Contracts, § 770, p. 826; Harm v. Frasher (1960) 181 Cal.App.2d 
405, 413 [5 Cal. Rptr. 367].) Civil Code section 1642 “‘is most frequently applied to writings 
executed contemporaneously, but it is likewise applicable to agreements executed by the 
parties at different times if the later document is in fact a part of the same transaction.’” 
(Versaci v. Superior Court (2005) 127 Cal.App.4th 805, 814 [Citation].) 

Oldcastle, supra, at 1027-1028. 

Unlike in Oldcastle, here, the November Document does not have an integration clause, the 

Conformation Agreement and the November Document were executed by the same parties, on the same day, 

within hours of each other, relate to the same subject matter and the Confirmation Agreement was sent by 

Plaintiff at Defendant’s specific request for confirmation of a term that was not included in the November 

Document. Both documents here were “executed contemporaneously” and can only reasonably lead to the 

conclusion that they both should relate to the same transaction – the sale of the Property from Defendant to 

Plaintiff for which he would receive an equity position.  Further, of great import in Oldcastle was the fact that 

the two agreements were executed nine years apart – one in 2001 and one in 2010 and there was no clear 
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reference between them. Here, the November Document and the Confirmation Agreement were executed 

within hours of each other. Oldcastle, supra, 1031 (“[H]ere, where the two writings were executed nine years 

apart, we believe an integration clause in the later writing weighs heavily against a finding that the parties 

intended to add terms to their prior agreement.”). 

The Oldcastle Court further explained that, “For the terms of another document to be incorporated 

into the document executed by the parties the reference must be clear and unequivocal[.]” [Citation.] 

(italics in original, emphasis in bold added).  “The contract need not recite that it ‘incorporates’ another 

document, so long as it ‘guide[s] the reader to the incorporated document.” [Citation.] (emphasis added). 

To be construed together, the separate instruments must be “so interrelated as to be considered one contract.” 

[Citation.]  This standard compels our result.  Oldcastle, supra, at 1027-1028. 

Here, it is undisputed that Defendant’s email requesting confirmation of his equity position clearly 

and directly references the November Document.  Plaintiff wrote: “I just noticed the 10% equity position in 

the dispensary was not language added into that document [(i.e., the November Document)]. I just want to 

make sure that we’re not missing that language [(i.e., the 10% equity position)] in any final agreement as it 

is factored element in my decision to sell the property.” (Geraci Decl. p. 6, ll. 25 - p. 7, ln. 1) Thus, Defendant’s 

reference is “clear and unequivocal.” Id. 

Versaci, relied on in Oldcastle heavily, is also instructive here – the question in Versaci was whether 

a college superintendent's 2002–2003 performance goals were part of his 2001 employment contract so as to 

be subject to a California Public Records Act request. The court concluded that a “mere reference” in the 

employment contract to the fact that goal-setting would be part of the evaluation process “does not clearly 

and unequivocally evidence the parties' intent to incorporate the yet to be determined goals into the contract.” 

Versaci at p. 817.  In contrast, here, Defendant’s email to Plaintiff seeking confirmation is not a “mere 

reference” nor is the language forward-seeking in any manner; Defendant is clearly and plainly requesting 

CONFIRMATION of a previously established term of an agreement reached between the parties that would 

be reduced to writing in a forthcoming final agreement.  

Lastly, as noted in Oldcastle, “[w]hen the parties to a written contract have agreed to it as an 

‘integration’—a complete and final embodiment of the terms of an agreement—parol evidence cannot be used 

to add to or vary its terms.’ [Masterson, supra, at 225]” Oldcastle, supra, at 1023, fn. 3. Here, Plaintiff’s 
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admissions in his declaration provide a great deal of support for the conclusion the November Document is 

not a complete integrated agreement. Included in Plaintiff’s Declaration are five judicial admissions that 

support this conclusion because if it was, then these terms would have been “naturally” included (Masterson, 

supra, at 227): (i)  Plaintiff agreed to split the payment of the $800,000 into two $400,000 payments, one for 

the property and another to relocated Defendant’s business; (Geraci Decl. p. 5, ll.16-19) (ii) Plaintiff and 

Defendant agree that Plaintiff will use a third party (Rebecca Berry) as an agent for the application of the 

CUP prior to the signing of the November Document; (Geraci Decl. p. 5, ln. 24 – p. 6, ln.1) (iii) Plaintiff 

confirmed and acknowledged a 10% equity position in the dispensary for Defendant; (Geraci Decl. p. 7, ll. 4-

5), (iv) It was the intention of the parties to make the $10,000 deposit to be non-refundable; (Geraci Decl. p. 

4, ll. 12-13) and (v) Plaintiff admitted that he agreed to pay ALL of the cost associated with the CUP process. 

(Geraci Decl. p. 2, ln. 25 - p. 3, ln 1.)  All of these elements were stated by Plaintiff in his sworn affidavit. 

These are material terms to the November Document that had the parties intended to have a completely 

integrated agreement, would have been easy to add.   

II. The Parol Evidence Rule Does Not Bar the Confirmation Agreement, But Does Bar the Oral 
Disavowment. 

The Fourth District Appellate Court’s (“4th DCA”) December 22, 2017 opinion by in Kanno is directly 

and fully controlling here.  In Kanno, plaintiff sued defendants for breach of oral contract, specific 

performance, and promise without intent to perform in connection with a transaction that was documented by 

three writings, each of which had an extensive integration clause. A jury found in favor of plaintiff on his 

claim for breach of an oral agreement. The trial court held that the PER did not bar plaintiff’s oral agreement.  

On appeal, as described in appellant’s opening paragraph: 

The question presented by this appeal is whether a complex written $23.5 million transaction 
to purchase all of the assets of plaintiff's company-negotiated by Sheppard Mullin for plaintiff 
and Paul Hastings for defendants and including multiple separate integrated agreements 
comprising two binders of materials-can be anything other than a fully integrated agreement.[6] 

The 4th DCA affirmed the judgment. The 4th DCA found that the oral agreement was not made unenforceable 

by the PER notwithstanding the integration clauses in the three completely integrated agreements.  In reaching 

its decision, the 4th DCA “address[ed] the definition, meaning, and scope of the parol evidence rule under 

                                                 
6  Kanno v.Marwit Capital, 2016 CA App. Ct. Briefs LEXIS 857. 
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California law…. to determine whether the three written agreements were intended as partial integrations 

(final expressions), complete integrations (complete and exclusive statements), or not integrated writings at 

all.”  Kanno, 18 Cal.App.5th at 991.  As described by Judge O’Leary in Kanno: 

[CCP §] 1856 creates two levels of contract integration or finality: (1) the parties intended the 
writing to be the final expression of their agreement; and (2) the parties intended the writing to 
be the complete and exclusive statement of the terms of their agreement. [¶] If a writing falls 
within level 1 (the writing is a final expression) then a prior or contemporaneous oral agreement 
is admissible if it does not contradict the writing, and evidence of consistent additional terms 
may be used to explain or supplement the writing. (§ 1856, subd. (a).)  Ibid. [¶] If a writing 
falls within level 2 (complete and exclusive statement) then evidence of consistent additional 
terms may not be used to explain or supplement the writing. (§ 1856, subd. (b).) 

In other words, as further clarified in Kanno and commonly referred to in many other opinions, Level 

1 refers to a “partially integrated agreement” and Level 2 is a “completely integrated agreement.”7 For 

consistency, hereinafter, the references shall be to "partial" and "complete" integration. Here, Plaintiff alleges 

that the November Document is a completely integrated agreement. The Court in Kanno, specifically laid out 

the facts required to determine if a contract is partially or fully integrated: 

The issue of contract integration may be analyzed by addressing four questions: “(1) does 
the written agreement appear on its face to be a complete agreement; obviously, the presence 
of an ‘integration’ clause will be very persuasive, if not controlling, on this issue; (2) does the 
alleged oral agreement directly contradict the written instrument; (3) can it be said that the oral 
agreement might naturally have been made as a separate agreement or, to put it another way, 
if the oral agreement had been actually agreed to, would it certainly have been included in the 
written instrument; and (4) would evidence of the oral agreement be likely to mislead the trier 
of fact.” (Citing Banco Do Brasil, S.A. v. Latian, Inc. (1991) 234 Cal.App.3d 973, 1002–1003.) 

Kanno, supra, at 1007 (emphasis added). 
 

A. Applying the Parol Evidence Rule to the November Document. 

1. Does the November Document appear on its face to be a complete agreement?  “We 

start by asking whether the [November Document] appears on its face to be a final expression of the parties' 

agreement with respect to the terms included in that agreement. [Citation.]”  Id. at 1007.  Unlike in Kanno, 

                                                 
7   (“Some clarification of terms is in order. Case law sometimes uses the term ‘integration’ to mean a complete integration, 
i.e., the second level of integration. Justice Traynor did so in Masterson v. Sine, supra, at 225. To be consistent with California 
statute, we use the term ‘final expression’ to mean the level of integration referred to in section 1856, subdivision (a), and the 
term ‘complete and exclusive statement’ to mean the level of integration referred to in section 1856, subdivision (b).  A final 
expression corresponds to a partially integrated agreement under section 210, subdivision (2) of the Restatement Second of 
Contracts, and a complete and exclusive statement corresponds to a completely integrated agreement under section 210, 
subdivision (1) of the Restatement Second of Contracts.”) (emphasis added).)  Kanno, supra, at 1000. 
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the November Document does not appear to be so because it is not “lengthy, formal, detailed… and has [no] 

integration clause.” Id. “The integration clause is a factor, and persuasive, but it is not controlling.” Id. The 

lack of an integration clause weighs in favor of Defendant. Further, the November Document is three 

sentences long, is missing many essential terms when compared to even a standard real estate purchase 

agreement, much less one that has a condition precedent requiring the approval of a CUP by the City for the 

Business, and has grammar and spelling mistakes (e.g., “contacts” instead of “contracts”). 

“To determine whether the [November Document] is the final expression [(i.e., partially integrated)] 

or the complete and exclusive statement [(i.e., completely integrated)] of the parties' agreement, [the court] 

must look beyond the four corners of the agreement.” Id. As noted above, Plaintiff’s judicial admissions 

provide dispositive support for the conclusion that the November Document is not a complete integrated 

agreement. 

The Kanno Court noted an exchange between the parties: “[plaintiff] insisted that [defendant] 

‘promise this to me.’ [Defendant] paused and then said, ‘[o]kay, [plaintiff], I promise.’” Id. at 1009 (emphasis 

added). Relying heavily on that exchange, it found that “[t]he evidence supports a finding that the parties 

intended the terms of the [oral agreement] to be part of their [written] agreement.” Ibid.  Here, the case is 

even stronger for Defendant: Defendant emailed Plaintiff asking him to confirm in writing (i.e., promise) that 

a “final agreement” would contain his “equity position” and Plaintiff replied, “No no problem at all.” (Geraci 

Decl. p. 6, ll.25 a – p. 7, ln. 1.) 

Thus, as in Kanno, “[t]he presence of [two] agreements therefore is persuasive evidence the parties 

did not intend the [November Document] to be the ‘complete and exclusive statement’ of the parties' 

agreement.” Id. at 1008.  Furthermore, by the Plaintiffs own admission there have been agreements made both 

prior to the November Document and thereafter that were relating to the same transaction. Namely that the 

Plaintiff would use an agent for the CUP and that the payment for the property would be reduced to $400,000 

with a $400,000 relocation fee. 

Lastly, of note on this issue, the November Document is three-sentences long and misspells the word 

“contract” (i.e., contact). It is an undisputed fact that Plaintiff was a real estate agent for over 25 years 

(suspiciously allowing his license to expire the same month he filed this lawsuit against Defendant and 
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AFTER Defendant had threatened to report Plaintiff to the California Board of Realtors)8. In sum, the 

November Document does not appear to be a final complete integrated agreement. 

2. Does the alleged oral agreement directly contradict the written instrument? 

Plaintiff’s Disavowment is that the parties never reached a JVA and that Defendant’s email, 

requesting written assurance of performance, is an attempt to renegotiate the deal reached which is fully 

reflected in the November Document. As such, Plaintiff’s Oral Disavowment directly contradicts the written, 

integrated term providing for Defendant’s “10% equity position” that would be reduced to writing in a 

forthcoming “final agreement” and is thus barred by the PER. 

Conversely, the Confirmation Agreement, sent by Plaintiff at Defendant’s specific request for written 

confirmation of a material term, does not vary or contradict the terms in the November Document. This Court 

has already ruled and stated exactly the same in denying Plaintiff’s demurrer to Defendant’s cross-complaint.9 

Notwithstanding this Court’s explicit ruling, Plaintiff continues to argue the November Document is not 

ambiguous and, consequently, the Confirmation Agreement is barred as it seeks to vary and contradict the 

terms in the November Document. In other words, he argues the two documents should be read separately.  

3. Can it be said that the oral agreement might naturally have been made as a separate 
agreement or, to put it another way, if the oral agreement had been actually agreed to, 
would it certainly have been included in the written instrument? 

The November Document was meant to be a “receipt.” The Confirmation Agreement was meant to 

be just that – a confirmation of the most material term reached in the JVA – Defendant’s equity position – to 

provide assurance to Defendant while a “final agreement” that reduced the JVA to writing was being prepared 

by Plaintiff’s counsel. 

                                                 
8   RJN 4 (State of California Bureau of Real Estate License Information for Larry E Geraci). 
9  RJN 3 (11/6/2017 Minute Order denying Plaintiff’s general Demurrer (ROA # 52)) at p.1. (“[Plaintiff] argues that the 
[November Document] is contradicted by the alleged oral agreement, and as a result violates the statute of frauds. [Plaintiff] 
argues: "In the instant case, the only writing signed by both parties is the November 2, 2016 [November Document], which 
explicitly provides for a $10,000 down payment ('earnest money to be applied to the sales price'); in fact, the agreement 
acknowledges receipt of that down payment. [Defendant] is alleging that the oral agreement provided for a down payment of 
$50,000, which is in direct contradiction of the written term of a $10,000 down payment." However, this argument lacks 
merit because the [November Document] attached to the SAC-C is unclear. The acknowledgement as to payment of 
$10,000 does not necessarily mean that the total deposit was not, in fact, $50,000 (such that $40,000 remained due). As 
alleged, there is no conflict.”) (emphasis added).  
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The Kanno defendants also sought to create a dispute between documents related to the same 

transaction by arguing that some terms contained in some agreements were contradictory; however, the Court 

held that because some of the agreements in dispute were “silent on the matter … does not directly contradict” 

other agreements which did contain such a term.  Id. at 1010. In other words, Plaintiff is urging this Court to 

do exactly what a party in Kanno failed to do – namely, to interpret the silence of a term in one document as 

being contradicted if not reflected in another document. In this case, the mere fact that the Confirmation 

Agreement provides for an equity position and the November Document does not – pursuant to Kanno –does 

not result in a conflict which would bar introduction of the Confirmation Agreement. 

[I]n determining the issue of integration, the collateral agreement will be examined only insofar 
as it does not directly contradict an express term of the written agreement; “it cannot 
reasonably be presumed that the parties intended to integrate two directly contradictory 
terms in the same agreement.” [Citation.] In the case of prior or contemporaneous 
representations, the collateral agreement must be one which might naturally be made as a 
separate contract, i.e., if in fact agreed upon need not certainly have appeared in writing.’” 
(Banco Do Brasil, S.A. v. Latian, Inc. (1991) 234 Cal.App.3d 973, 1002 [Citation], 
disapproved on other grounds in Riverisland Cold Storage, Inc. v. Fresno-Madera Production 
Credit Assn. (2013) 55 Cal.4th 1169, 1182 [Citation].) 

Kanno, supra, at 999-1001 (emphasis added). 

This is the gravamen of this motion. Plaintiff’s Confirmation Agreement and his Oral Disavowment 

contain “two directly contradictory terms [that are part of] the same agreement [i.e., the JVA].” Id.  Thus, 

Plaintiff’s Oral Disavowment is barred. 

Defendant notes that “even in situations where the court concludes that it would not have been natural 

for the parties to make the alleged collateral oral agreement, parol evidence of such an agreement should 

nevertheless be permitted if the court is convinced that the unnatural actually happened in the case being 

adjudicated.” Masterson, supra, at 228, fn. 1.; Kanno, supra, at 1009.  However, in this case, given that this 

Court can judicially notice that Plaintiff was a California Licensed Real Estate Agent for over 25 years10; is 

an Enrolled Agent with the IRS; and the fact that Plaintiff did not raise the Oral Disavowment for over a year 

until confronted with Riverisland and Tenzer, there is no evidence to support the “unnatural” happened here.  

To be clear, for the unnatural to have happened here, that would require at a minimum: (i) Defendant 

to have sent an email to Plaintiff pretending that a deal had been reached in which he was already promised 

                                                 
10   RJN 4 (State of California Bureau of Real Estate license information for Larry E Geraci). 
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a very specific “10% equity position;” (ii) Plaintiff to have mistakenly confirmed in writing Defendant’s 

pretend position; (iii) Plaintiff, a licensed Real Estate Agent at the time for over 25 years, to not have ever 

sought in any manner to document the fact that he mistakenly sent the Confirmation Agreement; (iv) for 

Plaintiff to have realized, over a year after filing suit, that he should raise the Oral Disavowment; and (vi) that 

he did so, coincidentally, in response to Defendant’s motion citing controlling case law that would prevent 

Plaintiff from using the PER as a shield to bar proof of his own fraud (i.e., the Confirmation Agreement). 

That is exactly what Plaintiff is arguing. This is a factually and legally flawed position. The Court 

must make a preliminary determination of the credibility of the evidence, as described by the Supreme Court 

in Masterson, “[e]vidence of oral collateral agreements should be excluded only when the fact finder is likely 

to be misled. The rule must therefore be based on the credibility of the evidence.” Masterson v. Sine 

(1968) 68 Cal.2d 222, 227 (emphasis added). There is nothing credible about Plaintiff’s Oral Disavowment. 

4. Mislead the trier of fact.   Evidence of a collateral oral agreement should be excluded 

if it is likely to mislead the fact finder. Masterson, supra, at 227. Here, the November Document and the 

confirmation email would not mislead the trier of fact.  

B. Applying the Parol Evidence Rule to Plaintiff’s Oral Disavowment 

1. The more complete the agreement appears to be on its face, the more likely it was 

intended as a “final expression” of the agreement. As noted above, the November Document has no integration 

clause and its absence supports a finding that November Document is not completely integrated. Wallis v. 

Farmers Group, Inc. (1990) 220 CA3d 718, 730, 269 CR 299, 305 (disapproved on other grounds in Dore v. 

Arnold Worldwide, Inc. (2006) 39 Cal.4th 384, 389, 394). 

Where a written contract is not the parties' complete and final agreement, evidence of a separate oral 

agreement is admissible on any matter on which the written agreement is silent and that is not inconsistent 

with its written terms. Masterson, supra, at 226-228. Here, Plaintiff's Oral Disavowment is inconsistent with 

the written terms in the Confirmation Agreement. The plain language in the Confirmation Agreement reflects 

that the parties did not intend for either the November Document or the Confirmation Agreement to be a final 

agreement as they both clearly contemplated a "final agreement" that would provide for Defendant's equity 

position. However, the Confirmation Agreement clearly reflects that the parties intended the Confirmation 

Agreement to be a final and complete agreement with respect to a particular term - Defendant's equity position. 
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Masterson, supra, at 225.  As such, the PER bars extrinsic evidence as to those matters determined to be 

partially integrated. Wallis v. Farmers Group, Inc. (1990) 220 Cal.App.3d 718, 730, (disapproved on other 

grounds in Dore v. Arnold Worldwide, Inc. (2006) 39 Cal.4th 384, 389, 394 & fn. 2).  "Parol evidence may 

not be offered to contradict the terms of even a partially integrated writing.” Esbensen v. Userware Int'l, Inc. 

(1992) 11 Cal.App.4th 631, 638. Thus, here, Plaintiff's Oral Disavowment is barred. 

2. In determining whether a writing was intended as a final expression of the parties' 

agreement, “collateral oral agreements” that contradict the writing cannot be considered. Banco Do Brasil, 

supra, 1002-1003. In Banco Do Brasil, guarantors claimed bank had orally agreed to extend a $2 Million line 

of credit, but this directly contradicted their written guaranty stating their obligation was “absolute and 

unconditional.” The claimed oral agreement could not be considered in determining whether the writing was 

an integration. Similarly, here, Plaintiff Oral Disavowment directly contradicts his written confirmation that 

he would provide Defendant an equity position in a forthcoming “final agreement.”  

3. Where a “collateral” oral agreement is alleged, the court must determine whether the 

subject matter is such that it would “certainly” have been included in the written agreement had it actually 

been agreed upon; or would “naturally” have been made as a separate agreement. Masterson, supra, at 227.  

Here, had Defendant actually agreed to the Oral Disavowment, it would be natural for Plaintiff, a California 

Licensed Real Estate Agent for over 25 years, to have memorialized Defendant’s alleged agreement with him 

that the November Document was a completely integrated agreement. It is not natural to assume that Plaintiff 

has allowed over a year since he filed this suit before raising this allegation. Id. 

4.  Evidence of a collateral oral agreement should be excluded if it is likely to mislead 

the fact finder. Masterson, supra, at 227. Here, there is no support for Plaintiff’s Oral Disavowment and light 

of his undisputed communications and judicial admissions, it would lead to mislead a fact finder. Once it is 

found that the parties intended the writing to be the “final expression” of their agreement (i.e., an integration), 

contrary expressions of intent are excluded. A party is not permitted to escape its obligations “by showing he 

did not intend to do what his words bound him to do.” Brant v. California Dairies (1935) 4 Cal.2d 128, 134. 

In this case, Plaintiff clearly originally sought to deprive Defendant of the equity position that he had 

bargained for. Lastly, and directly on point here, while extrinsic evidence is admissible to show what the 
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parties meant by what they said, it is inadmissible to show the parties meant something other than what they 

said. See Larsen v. Johannes (1970) 7 Cal.App.3d 491, 500. 

For all the reasons set forth above, the PER bars Plaintiff’s Oral Disavowment. 

III. Plaintiff’s “Mistake” 

The bottom line is that Plaintiff’s Confirmation Agreement is fatal to his Complaint.  His argument 

in opposition – the Oral Disavowment – is that he sent it by mistake.  “When the terms of an instrument have 

been reduced to writing and are not ambiguous, any extrinsic evidence is excluded unless the validity of the 

agreement is in dispute or a mistake or imperfection of the writing is put in issue. [CCP §§ 1856, 1625.]”  

Brant v. California Dairies, Inc., 4 Cal.2d 128, 134. Plaintiff will no doubt oppose this motion based on his 

alleged mistake, but should not be successful in his attempt – his judicial admissions and his Confirmation 

Agreement reflect his intent. Thus, the evidence he offers cannot be admitted under that paradigm. A contract 

cannot be varied by the undisclosed intention of one of the parties. Bell v. Minor, 88 Cal.App.2d 879, 882 

“[W]here the terms of an agreement are set forth in writing, and the words are not equivocal or ambiguous, 

the writing or writings will constitute the contract of the parties, and one party is not permitted to escape 

from its obligations by showing that he did not intend to do what his words bound him to do.” Brant, supra, 

at 134. 

“[T]he law imputes to a person an intention corresponding to the reasonable meaning of his words 

and acts. It judges of his intention by his outward expressions and excludes all questions in regard to his 

unexpressed intention. If his words or acts, judged by a reasonable standard, manifest an intention to agree in 

regard to the matter in question, that agreement is established, and it is immaterial what may be the real but 

unexpressed state of his mind on that subject.” Crow v. P.E.G. Constr. Co. (1957) 156 Cal.App.2d 271, 278-

279. Plaintiff is simply attempting to renege on his obligations to Defendant and is before this court asking it 

to ignore the plain, clear language of his Confirmation Agreement and simply ignore the Confirmation 

Agreement.  Crow, supra, at 278 (“In other words, when the language of a contract is plain and unambiguous 

it is not within the province of a court to rewrite or alter by construction what has been agreed upon.”). 

CONCLUSION 

The reality is that the facts in this matter are incredibly simple – Plaintiff and Defendant reached an 

oral joint venture agreement and, at some point thereafter, Plaintiff chose to renege on the deal he had reached 

218



219

1 with Defendant and sought to deprive Defendant of a bargained-for equity position. Plaintiffs judicial 

2 admissions confirming he sent the Confirmation Agreement and other material terms not in the November 

3 Document prove it is not a complete integrated agreement and, thus, are fatal to Plaintiffs Complaint. 

4 Lastly, Defendant wants to be emphatically clear with this Court about Plaintiffs Oral Disavowment: 

5 it is a blatant lie. The details in Plaintiffs declaration that Defendant stated "well, you don't get what you 

6 don't ask for" and "looking pretty good-we all should make some money here" are complete fabrications . 

. 7 They are contradicted by every piece of undisputed evidence created before the inception of this lawsuit and 

8 reflect Plaintiffs willingness to falsify evidence to manipulate this Court. to reach a favorable result for 

9 himself. This Court must recognize the patently obvious motivation behind Plaintiffs lies, if this suit is 

10 adjudicated in Defendant's favor pursuant to the PER, then Defendant shall have a cause of action for 

11 malicious prosecution against Plaintiff. Casa Herrera, Inc. v. Beydoun (2004) 32 Cal.4th 336, 349 ("(W[e 

12 hold that terminations based on the parol evidence rule are favorable for malicious prosecution 

13 purposes."). The fact that Plaintiff raised the Oral Disavowment over a year after filing suit, and only when 

14 confronted with controlling case law preventing his use of the PER as a shield to bar proof of his own fraud, 

15 leads to only one logical and reasonable conclusion - it is a malicious and manipulative lie. 

16 DATED: 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

June 20, 2018 THE LAW OFFICE OF JACOB AUSTIN 

ACOB P. AUSTIN 
Attomey for Defendan Cross-Complainant DARRYL COTTON 
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1 

1 DRAFT OF July 13, 2018 Department 73, Judge Joel Wohlfeil 

2 

3 THE COURT : Item 7. Ge raci versus Cotton . 

4 Ending 10073 . 

5 MR. WEINSTEIN: Good morning, your Honor. 

6 Michael Weinstein for plaintiff, Larry Geraci. we're 

7 s ubmitting. Just time to reply. 

8 MR. AUSTIN: Good morning, your Honor. Jacob 

9 Austi n on behalf of Mr. cotton . 

10 THE COURT : Good morning to each of you two. 

11 Interesting motion, particularly combined with your 

12 request for judicial notice. Is there anything else that 

13 you'd l i ke to add? 

14 MR. AUSTIN: Well, I would like an explanation. 

15 so Mr. Geraci, the plaintiff in this case, he submitted 

16 t he declaration admitting essentially that 

17 THE COURT: It ' s the "es senti a 11 y" part that I 

18 don ' t agree with . You make those same comments in your 

19 paper. There ' s four separate causes of action. 

20 MR. AUSTIN: Right. 

21 THE COURT: The court wasn't persuaded that even 

22 if I were grant the request to take judicial noti ce of a 

23 declaration granted of a party opponent, it's still not 

24 dispositive of the entire complaint. And that's what your 

25 motion is directed to, isn't it 

26 MR. AUSTIN: well 

27 

28 

THE COURT : - - 1n it's entirety? 

MR. AUSTIN: Because all four causes of action 

,•c ~·, i( -:, '''DRAFT ,'c ,·: ,., ,•,-:c DRAFT ,., ,·c '" -:c '" DRAFT ---~~~------~ 
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2 

1 are premised on a breach of contract, so if there's not an 

2 integrated contract, according to plaintiff himself, I 

3 feel that all four causes of actions fail. 

4 THE COURT: Not so sure if I agree with that 

5 entire analysis. 

6 Anything else, counsel? 

7 MR. AUSTIN: well, I was just wondering if you 

8 could explain to me, if you believe as a matter of law, 

9 the three-sentence contracts that plaintiff claims is an 

10 integrated contract . If you believe t hat to actually be a 

11 fully integrated contract. 

12 THE COURT: You know, we've been down this road 

13 so many t imes, counsel . I've explained and reexplained 

14 the court's interpretation of your position. I don't know 

15 what more to say. 

16 Is there anything else, counsel? 

17 co COUNSEL: Your Honor, if I may, I'm co 

18 counsel on behalf of Mr. Cotton. 

19 Your Honor, the only thing we really want 

20 clarification is the matter whether or not the court deems 

21 the contract an integrated contract or not . 

22 THE COURT: Again, we've addressed that in 

23 mul t ipl e motions. I 'm not going to go back over it again 

24 at this point in time. 

25 Anything else, counsel? 

26 co COUNSEL: That's it. 

27 THE COURT: All right. So the court confirms 

28 the court's tentative ruling. Makes it an order of the 

*****DRAFT***** DRAFT***** DRAFT 
---'---------=...c.--"---'-'---'------------' 
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1 court and directs that plaintiff's counsel serve noti ce . 

2 Thank you very much. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

3 

.____ ______ '' ,·, ,·, 1' , ·, ORA FT ,·, ,., ,·: ,\ ,·~ Q.l3~ f_,T_ ,.,_,.,_,.,_,.,_*-=-D..:....:Rc:....:Ac.:,_F...:..T ______ _,.J 
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Jacob P. Austin [SBN 290303] 
The Law Office of Jacob Austin 

2 1455 Frazee Road, #500 
San Diego, CA 92 108 

3 Telephone: (619) 357-6850 

4 
Facsimile: (888) 357-850 I 
E-mail: JPAiif'JacobAu,;ti11Esq.cn111 

5 

6 

7 

8 

9 

10 

Attorney for Defendant/Cross-Complainant DARRYL COTTON 

11 

12 

13 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF SAN DIEGO 

LARRY GERACI, an individual, 

Plaintifl~ 

VS. 

) Case No. 37-2017-00010073-CU-BC-CTL 

DECLARATION REGARDING NOTICE 

14 DARRYL COTTON, an individual ; and 

15 
DOES 1 through 10, inclusive, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

OF DARRYL COTTON'S EX PARTE 
APPLICATION FOR A STAY AND AN ORDER 
CONTINUING TRIAL SCHEDULED 
FOR AUGUST 17, 2018 
(CRC Rules 3.1203 and 3.1204) 

16 

17 

Defendants. 

--------------) 
) 

18 AND RELATED CROSS-ACTION. ~ 
19 ) _______________ ) 

Date: 
Time: 
Dept: 
Judge: 

I, ZOE GAYLE VlLLAROMAN. declare as follows: 

August 2, 2018 
8:30 a.m. 
C-73 
The Hon. Joel R. Wohlfeil 

20 

21 

22 1. I am over the age of 18 years, not a party to this action and a contract paralegal who has 

23 assisted Defendant' s counsd in matters related to this litigation. 

24 2. The facts set forth in this declaration is true and correct of my own personal knowledge, 

25 except for the information stated upon information and belief; and, as to those matters, I believe them 

26 to be true. If called upon as a witness. l could and would competently testify to the matters stated herein. 

27 / / / 

28 / / / 

1:X PART£ APt>I.ICATION FOR A STAY AND AN OIWI.R CONTINUING TRIAL SCl!EDULED FOR AUGUST 17. 2018 
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3. On August I, 2018 at 9:38 a.m .. I called and spoke with Deborah at Attorney Weinstein 's 

2 office and gave her notice of the instant ex pa rte application including tbe date and time of the hearing, 

3 the depruiment in wbjch the matter WOLtld be heard, and the relief being sought. 

4 I declru·e under pena lty of perjury according to the laws of the State of California that the 

s foregoing is true and correct and that this declaration was executed on August 1, 2018 at San Diego, 

6 California. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

ZOE~V~LAR 

2 

EK PART/-; /\Pl'LICATION FOR /I ST.t\ Y !\Nl) AN ORDER CONTINI JING TRIAL SCHEDULED FOR AUGUST 17, 20 18 

' 
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Jacob P. Austin, SBN 290303 
The Law Office of Jacob Austin 

2 1455 Frazee Road, #500 

3 San Diego, CA 92108 
Telephone: 619.357.6850 

4 Facsimile: 888.357.8501 
JPA@JacobAustinEsq.com 

s 
! 

F l L E D 
Clerk of the Superior Court 

APR O % 2018 

By: A. SEAMONS, Deputy 

6 Attorney for Defendant and Cross-Complain~t D3f1Yl Cotton 

' I 
I 

7 

8 

9 

SUPERIOR C()URT OF CALIFORNIA 
I 

COUNTY OF SAN DIEGO - CENTRAL DMSION 

ID 

11 LARRY GERACI, an individual, 

Plaintiff, 

l CASE NO.: 37-2017-00010073-CU-BC-CTL 

') 
12 

I3 vs. 

14 DARRYL COTTON, an individual; REBECCA 
ts BERRY, an individual; and DOES 1-10, 

INCLUDE, inclusive, 
16 

17 

18 

Defendants. 

DARRYL COTTON, an individual, 
19 

Cross-Complainant, 
20 

i q 
;) 
! ) 
: ) 

' l I 

! ) 

: i 
= LARRY G:c,, and individual, REBECCA ; l 

BERRY, an individual; and DOES 1 THROUGH ) 

10, INCLUSIVE, l 23 

24 Defendants. ) 

25 ) 
f i 

NOTICE OF MOTION AND MOTION TO 
EXPUNGE NOTICE OF PENDENCY OF 
ACTION (LIS PENDENS) 

DATE: 
TIME: 
DEPT: 
JUDGE: 

April 13, 2016 
9:00a.m. 
C-73 
The Honorable Joel R. Wohlfeil 

TO EACH PAR'IY AND THEm. RESPECTIVE COUNSEL OF RECORD: 

27 

t 
I 

PLEASE TAKE NOTICE that on April 13, 2018 at 9:00 am. or as soon thereafter as the matter 
! . 

28 may be heard in Department C-73 of the above-entitled Court located at 110 Union Street, San Diego, 
! 

. I t 
NOTICE OF MOTION AND MOTION TO EXPUNGE NOTICE OF PENDENCY OF ACTION (LIS PENDENS), 

' I 
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I 
I 

California, Defendant/Cross-Complainant Darryl Cotton, by and through his counsel Jacob P. Austin, 
i 

2 will move for an order expunging the /is pendens recorded in the office of the Recorder of San Diego 

3 County as Instrument Number 2017-0129756 and filed in the above-referenced action on March 22, 
; . 

4 2017, and an order awarding Defendant/Cross-Complainant reasonable attorneys' fees and costs. 

5 The motion is made upon the grounds that the Complaint lacks "probable validity" which can be 

6 established by a preponderance of the evidence in light of the evidence presented by Plaintiff. 
i : 

7 The motion is based upo-q this Notice o.fM~tion and Motion, the accompanying Memorandum of 

s Points and Authorities, Declaration of Darryl Cotton and Request for Judicial Notice, the pleadings and 
! 

9 records on file in this action, and upon such other and further oral and documentary evidence which may 
' ! 

10 be presented at the hearing on this Motion. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

DA'IED: April 4, 2018 THE LAW OFFICE OF JACOB AUSTIN 

I 
! 2 

By ~~ 
Attorney for Defendant and Cross-Complainant 

DARRYL COTTON 

NOTICE OF MOTION AND MOTION TO EXPlJNGE NOTICE OF PENDENCY OF ACTION (LIS PENDENS), 
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1 Jacob P. Austin, SBN 290303 
The Law Office of Jacob Austin 

2 1455 Frazee Road, #500 
San Diego. CA 92108 

3 Telephone: 619.357.6850 
4 Facsimile: 888.357.8501 

JP A@JacobAustinEsq.com 

APR O 4 20!8 
By: A. SEAMONS, Deputy 

5 
Attorney for Defendant and CrossRComplainant; Darryl Cotton 

6 (Representation limited to Motion to Expunge Lis Pendens) 

7 

8 

9 

SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SAN DIEGO-CENTRAL DIVISION 

10 

ll 

12 

13 

LARRY GERACI, an individual, 

Plaintiff, 

~ CASE NO. 37-2017-00010073-CU-BC-CTL 

vs. 

DARRYL COTTON, an individual; REBECCA 
14 BERRY, an individual; and DOES 1"10, 
15 INCLUSIVE, 

16 

17 

Defendants. 

18 DARRYL COTTON, an individual, 

19 

20 vs. 

Cross-Complainant, 

21 LARRY GERACI, and individual, REBECCA 
22 BERRY, an individual; and DOES 1 THROUGH 

10, INCLUSIVE, 

:j 
) 
') 
) 
') 
-~ 

l 
l 
l 
) 
) 

23 

24 

25 

26 

27 

28 

l Cross-Defendants. ) _____ ) 

DARRYL COTTON'S MEMORANDUM OF 
POINTS AND AUTHORITIES IN SUPPORT 
OF MOTION TO EXPUNGE NOTICE OF 
PENDENCY OF ACTION (LIS PENDENS) 

DATE: 
TIME: 
DEPT: 
JUDGE: 

April 13, 2018 
9:00 a.m. 
C-73 
Honorable Joel R. Wohfeil 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

I. 

II. 

III. 

TABLR OF·CONTENTS 
; 

FACTUAL BACKGROUND ....... ; ................•..............••.....•....• 2 
I 
! 

i . 
. I DISCUSSION .................... ; •.•...••.••.•...............••....•.........• 8 

r 

A. GERACI HAS THE BURDEN OF PROOF IN OPPOSING 
COTTON'S MOTION TO EXPUNGE A LIS PENDENS 
PURSUANT TO CCP §405.32: ... ; .........•.•••........•.•.....•••..•..•. . 8 

B. GERACI CANNOT ESTABLISH PROBABLE VALIDITY 
THAT THE RECEIPT IS THE FINAL AGREEMENT FOR 
COTTON'S PROPERTY .•..• ', .• / •.••...•...............•.•...........•.•. 9 

' 
C. ALL OF GERACl'S ARGUMENTS ARE MEANT TO DISTRACT 

THIS COURT FROM THE UNDISPUTED AND CASE DISPOSITIVE 
NATURE OF THE CONFIRMATION MAIL AND OTHER EVIDENCE 
PROVThlG 1HE RECEIPT IS JUST A RECEIPT. . . . . . . . • • . • .••.••..••.•...•. 13 

. j 

CONCLUSION .. ................... : ................ Ill ................................ 15 
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26 

27 

28 

I 

I 

I Witkin, Summary of California Law, Contraqts (1 I th ed. 2017) 
§§86] .. 868 . • • .. • 'II • •. ,• • t • • I • • 4- I • '41 •• I- I 'I- t~ I • • ,t • • • a I • • • + • Ill 4 • I •• 'II • ._ • • • • • • • • • • • .,_ • • • *••A • 13 
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! 1· . . 
5 Witkin, Summary of California Law~ Torts (11 th ed. 2017) 

§767 • • • • • ... • e • • I • II 'I • • " • • • • • • 9 .. • • • • I II • II • _. ,a e I e • • I I •• + • 'I • 'I .... ii • • 4 I • .. • .. • 'I • I lo to • I • • ,a • .. 11 
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MEMORANDUM OF POINTS AND AUTHORITES 

2 Defendant and Cross-Complainant Darryl Cotton ("Cotton") hereby moves this Court to expunge 

3 the Lis Pendens (the "LP'') recorded by Plaintiff Larry Geraci ("Geraci") on his real .property located at 

4 6176 Federal Blvd., San Diego (the "Property") pursuant to CCP §405.32 for the following reasons . . 
5 As stated by the California Supreme Court, "[T]he lis pendens procedure [is] susceptible to 

6 serious abuse, providing unscrupulous plain~ffs with a powerful lever to force the settlement of 

7 groundless or malicious suits.'; Malcolm v. ~uper_ior Court (1981) 29 Cal.3d 518, 524. "Once a lis 

pendens is filed, it clouds the title and e:ffecti".ely prevents the property's transfer until the litigation is 
8 . . 

9 

10 

11 

12 

resolved or the lis pendens is expunged," BGJ Associates, LLC v. Superior Court (1999) 75 Cal.App.4th 
I 

952, 967. uBecause of the potential for abuse and injustice to the property owner, the Legislature has 

provided statutory procedures (CCP §405.30 et seq.) by which a lis pendens may be removed 
' ' 

('expunged')." Weil & BroWl\ Cal. Practice Guide, Civ, Pro. Before Trial (The Rutter Group 2017) . . 

C'Rutter Guide") 19:422 (citing Shah v. McMahon (2007) 148 Cal.App.4th 526, 529). ''[1Jhe lis pendens 

13 procedure provides a ~eans by which a court may dispose of meritless real estate claims at the 
' . 

14 preliminary stage of a case." Shah, supra, at 529 (emphasis added). 

15 CCP §405.30 et seq. was enacted to r~uire proactive action by the trial court in the fonn of a 

16 "minitrial" on the merits in the preliminary stage of a case. As explained by the Court in Amalgamated 

17 Bank v. Superior Court (2007) 149 Cal,App.4~ 1003, in analyzing the Legislature's intent in revising 

18 the LP laws in 1992 and enacting CCP §405.32: I 

' -

19 

20 

21 

22 

23 

24 

25 

I 

The fmancial pressure created by a recorded lis pendens provided the opportunity for 
abuse, permitting parties with meritless cases to use it as a bullying tactic to extract unfair 
settlements. t,r.J The Code Comment thus states that section 405.32 "is intended to 
disapprove Malcolm . .• and other cases wnich have held that the court on a motion to 
expunge may not conduct a 'minitrial' on the merits of the case, This section is intended to 
change California law and to require judicial evaluation of the merits." (Code Com., 14A 
West's Ann. Code Civ. Proc., foll. §405.32, par. 3, p. 346, italics added.) 

Amalgamated, supra, at 1012 (emphasis in original). 

In Hilberg v. Superior Court (1989) 215 Cal.App.3d 539, 542, the Court stated: "We cannot 
l 

ignore as judges what we know as lawyers - that the recording of a lis pendens is sometimes made not to 

26 prevent conveyance of property that is the subject of the lawsuit, but to coerce an opponent to settle 

27 regardless of the merits." (Citing Malcolm, supra, at 678.) Here, this action represents the very evil 

28 which CCP §405.30 et seq. was enacted to prevent. This action was filed with no probable cause to 
! 

' l 
DARRYL COTTON'S MEMORANDUM OF POINTS AND.AUTHORITIES IN SUPPORT OF MOTION TO EXPUNGE 

NOTICE OF PENDENCY OF ACTION {LIS PENDENS) 



1340 of 1714

235

2 

3 

4 

5 

6 

7 

8 

9 

10 

lL 

12 

13 

14 

15 

16 

17 

i 

l 
maliciously (i) prevent Cotton's sale of the Property to a third-party bona fide purchaser and (ii) exert 

undue financial, emotional and psychological ~ressµre on Cotton to coerce him into settling with Geraci. 
; 

t : 
I. FACTUAL BACKGROUND 

Cotton is the sole owner of record 0£ the' Property.1 In or around August 2016, Geraci first 
! i 

contacted Cotton seeking to purchase the Property. Geraci desired to buy the Property from Cotton 
I ' 

because it met certain requirements of the City ~f San Diego ("Citt') to apply for and obtain a conditional 
! I 

use permit ("CUP,,)2 that would allow the operation: of a Marijuana Outlet (''M0,,)3 at the Property. Over 

the ensuing months, the parties extensively negotiated the terms of a potential sale of the Property. (DC 

Decl.12; VP ,I13, ,I14.) 

During these negotiations, Geracf made the following representations to Cotton: (i) he could be 

trusted as reflected by the fact that he operated in a ~duciary capacity as an IRS Enrolled Agent for many 

powerful and high-net-worth-individuals ("HNWI''); (ii) he is the owner and operator of Tax and 

Financial Center, Inc., an accounting and financial a4visory services company, servicing HNWI and large 
i 

businesses in a fiduciary capacity; (iii) he was a California Licensed Real Estate Broker, bound by 
. . I 
professional and ethical obligations, to be truthful in real-estate deals; (iv) through his experts, who had 

' . 
conducted preliminary due diligence, he had uncovered a critical zoning issue that unless first resolved 

would prevent the City from even accepting a CUP application on the Property (the "Critical Zoning 

1s Issue"); (v) through his professional relationships, which included his HNWI clie~ts that were politically 

19 influential, and through powerful Wred lobby~sts (some of whom used to work for the City in senior 

20 positions), he was in a· unique position to hav~ the Critical Zoning Issue resolved; (vi) he was highly 
; I 

21 qualified to operate a MO because he owned and operated multiple cannabis dispensaries in San Diego; 
i 

22 and (vii) his employee, Rebecca Berry ("Berry"), was a trustworthy individual who could be trusted to 
' . I 

23 be the applicant on the CUP application becau~e sh_e (a) managed his marijuana dispensaries, (b) held a 

24 senior position at a church and came across as!a "nice old lady that had nothing to do with marijuana," 

25 

26 

27 

28 

1 Declaration of Darryl Cotton ("DC Deel.") tt; Request for Judicial Notice ("RJN") Exhibit (uEx.") 1; (Verified Petition for 
Alternative Writ ofMandate) ("VP") ~1; RJN Ex. 2 (Complaint ("Comp.") 14, 

I 
2 A conditional use pennit is administrative permission for uses not allowed as a matter of right in a zone, but subject to 
approval. (Cal. Zoning Practice, 'Jypes o/Zoning Relie/§1.64, p.299 (Cont. Ed, Bar 1996.) The issuance of a conditional use 
pennit may be subject to conditions. (J-Marion Company, Inc. v. County of Sacramento (1977) 76 cal.App.3d 517, 522.) 
3 RJN 3 (City of San Diego, Development Services Deparbnent Infonnation Bulletin 170 (October 2017) (City Infunnation 
BulJetin describing "the application process for a Marlju!lffll Outlet'')). 

I 2 
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i 
I 

1 and (c), consequently, would pass the stringent City and State of California background checks required 
! '. 

2 to have the CUP approved (collectively, the "Qualification Representations''). (DC Deel. ,3.) 

3 On or around October 31, 2016, Geraci &Sked Cotton to execute Form DS-318 (Ownership 
I • 

4 Disclosure Statement) ("Ownership Stateme~t") ~ a required component of all CUP applications. 
' . 

s (RJN 4.) Geraci told Cotton that he needed the executed Ownership Statement to show that he had access 

6 to the Property in connection with his planning and lobbying efforts to resolve the Critical Zoning Issue. 
; 

7 (DC Deel. ,4.) 

8 On November 2, 2016, Geraci and Cotton rrtet at Geraci's office to negotiate the final terms of the 
. I 

9 sale of the Property. At the meeting, the parties reached an oral agreement on the material terms for the 
. I 

lO sale of the Property (the "November Agreement''). The November Agreement consisted of the following: 
I 

1 l If the CUP was approved. then Geraci would, inter a/ia, provide: (i) a total purchase price of $800,000; 
: I 

12 (ii) a 10% equity stake in the MO; and (iii) a minimum monthly equity distribution of $10,000. If the 
. I 

13 CUP was denied. Cotton would keep an ~greed upon $50,000 non-refundable deposit ("NRD") and the 
I . 

14 transaction would not close. In other words, the issuance of the CUP at the Property was a condition 
I 
I 

15 precedent for closing on the sale of the Property and, if the CUP was denied, Cotton would keep his 
. I 

16 Property and the.$50;000 NRD. (DC Deel. ,s.) 
I 
I 

17 At the November 2, 2016 meeting, after the parties reached the November Agreement, Geraci: (i) 

ts provided Cotton with $10,000 in cash towards the NRD of $50,000, for which Cotton executed a 
I I 

19 document to record his receipt thereof (the "Recei:pt"); (ii) promised to have his attorney, Gina Austin 
. r 

20 ("Austin"),prompt{v reduce the oral November Agreement to written agreements for execution; and (iii) 
i ' 

21 promised to not submit the CUP to the City until h~ paid the balance on the NRD. (DC Deel. ,6.) 

22 After Geraci and Cotton met on November 2, 2016, reached the November Agreement, executed 
I 

23 the Receipt and separated-the following email communications took place that same day: 

24 

25 

26 

27 

28 

J r 
At 3: 11 p.m .• Geraci emailed Cotton a ~canned copy of the Receipt which states: 

~ I 

Darryl Cotton has agreed to sell the property located at 6176 Federal Blvd. CA for a 
sum of$800,000 to Larry Geraci or assignee on the approval of a Marijuana Dispensary. 
(CUP for a dispensary) [ti Ten Thousand dollars (cash) has been given in good faith 
earnest money to be applied to the sales price of $800,000 and to remain in effect until 
license is approved. Darryl Cotton has agreed to not enter into any other contacts [sic] 
on this property. [DC Deel. Ex. 1, pp. 4-8.] 

At 6:55 p.m., Cotton replied: 

3 
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Thank you for meeting today. Since ~e e~ecuted the Purchase Agreement in your office 
for the sale price of the property 1 just noticed the I 0% equity position in the dispensary 
was not language added into that document. I just want to make sure that we're !!!J. 
missing that language in any final agreement as it is a factored element in my decision 
to sell the property. I'll be fine if you would simply acknowledge that here in a reply. 
[DC Deel. Ex. 1, p.9 (emphasis added).] 

I 
J 

At 9:13 p.m .• Geraci replied: "No no [sic) problem at all" [Id. (emphasis added).] 
t ' 

ln other words, the verv same day on which the ~eceipt was executed, Cotton received a copy of the 

Receipt from Geraci and realized it could be misconstrued as a final agreement for the Property. Because 

Cotton was concerned, and wanted there to be no uncertainty, he requested Geraci confirm in writing the 
; 

' 
Receipt was not a final agreement. Geraci replied to Cotton's request for written•confirmation; thereby 

i 
clearly. unambiguousl~ and indisputably confirming the Receipt is !!J!. afinal agreement for Cotton's 

I 

Property. Thus, Cotton refers to this email from Geraci as the "Confinnation Email." (DC Decl.18,) 
I 

Thereafter, over the course of almost five months, the parties exchanged numerous emails. texts 
. r 

and calls regarding various issues related to the Critical Zoning Issue, the CUP application and drafts of 
! 

the final written agreements for the Property.4 H6wever, Geraci continuously failed to make actual, 
! 

substantive progress. Most notably, he failed to provide the final written agreements, pay the balance of 
I 

16 the NRD. and to provide facts regarding the progress being made on the Critical Zoning Issue. (DC Deel. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

19,) Regarding the Critical Zoning Issue,.and al~o reflecting Geraci's general non-substantive replies and 
• I ; 

avoidance, thefo llowing text exchanges took place ~tween Geraci and Cotton from January 6, 2017 and 

February 7, 2017: 
i 

Cotton: Can you call me. If for any reason you're not moving forward 1 need to know. 
Geraci: I'm at the doctor now everything is going fine the meeting went great yesterday 

supposed to sign off on the zoning on the 24th of this month I'll try to call you later 
today still very sick 

Cotton: Are you available for a call? 
Geraci: I'm in a meeting !111 call you when I'm done 
Cotton: Tux ! 

' ' Geraci: The sign off date they said it's going to be the 30th 
Cotton: This resolves the zoning issue? 
Geraci: Yes I 
Cotton: Excellent ; 
Geraci: On phone .. Call you back shortly .. 
Cotton: Ok 

' : 

4 See DC Deel. Ex. 1. (Fifteen (15) emails with attac~ents sent between Cotton and Geraci prior to the commencement of 
the instant suit between 10/24/16-03/2 t/17 containing all email communications between them.) 

4 
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Cotton: How goes it? . 
Geraci: We're waiting for confinnation today at about 4 o'clock 
Cotton: Whats [sic] new? 
Cotton: Based on your last text I thought you'd have some infonn1,ttion on the zoning by 

now. Your lack ofresponse suggests no resolution as of yet. 
Geraci: I'm just walking in with clients they resolved it its fine we're just waiting for final 

paperwork [Cotton Deel. Ex. 2; pp.1-4.] •. 

6 These text communications were meant to and did induce Cotton into believing, relying and acting on 

7 GeracPs representations he was making progress on the Critical Zoning Issue (the "Text 

8 Commmucations'J• (DC Deel. ,i,[9-11.) : 

9 On February 27, 2017, Geraci emailed Cotton: "Attached is t/1e draft purchase of the property 
. . 

to for 400k. The additional contract/or the 400k should be in today and I will forward it to you as well." 
I 

11 (DC Deel. Ex. 1, p.13.) The cover email clearly states Geraci's intent of effectuating the oral November 
. ~ . 

12 Agreement via two separate written documents. (each for $400,000). Notably, Section 18(i) states: 

13 

14 

15 

I 
1he parties shall be legally bound with respect to the purchase and sale of the Property 
pursuant to the tenns of this Agreement only if and when both Seller and Buyer have fully 
executed and delivered to each other a counterpart of this Agreement ( or a copy by facsimile 
transmission). (DC Deel. Ex. 1, p.29.] I i 

! ! 

16 Thus, the language clearly reflects the parties ~ere yet to be "legally bound" to "the purchase and sale of 

17 the Property" in February of 2017 and had yet to execute a final, legally binding agreement. Id. 
I . 

18 On March 2,2017, Geraci emailed Cotton a.draft of the additional contract, the Side Agreement, 
I 

19 that was supposed to provide for, inter alia, Cotton's 10% equity stake. (DC Deel. ·Ex. I, pp.41-48.) The 
I . 

. : i 

20 next day, Cotton replied: I '. 
21 

22 

23 

Larry, I read the Side Agreement in yolir attachment and I see that no reference is made to 
the 10% equity position as per my Inda-Oro GERL Services Agreement (see attached) in 
the new store. In fact para 3.11 [stating we are not partners] looks to avoid our agreement 
completely. It looks like counsel did not get a copy of that document. Can you explain?[5] 

24 Geraci did not reply to Cotton's email. Geraci did not pick up when Cotton called later. Exasperated, 

25 Cotton followed up with Geraci via text wanting to confinn that Geraci had received the email and 

26 understood his concern- that the Side Agreement did not provide for his "10% equity position" in the 

21 MO. Cotton texted: "Did you get my email?" (DC Deel. Ex. 2, p.4.) Geraci replied one minute later: "Yes 

2s I did I'm having lier rewrite it now[./ As soon as I get it I will forward it to youf.r (DC Deel Ex, 2, p.4 _________ .__ l 
5 DC Deel. Ex:. I, pp.49-50 (email) (emphasis added); pp.51-52 (Inda-Gro GERL Services Agreement (attachment)), 
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i 
(the "Confirmation Text").) The Confirmation Text proves that on March 3, 2017 Geraci (i) was going 

! 

to have Austin revise the Side Agreement to contain Cotton's ''10% equity positionn in the MO and (ii) 
i 

had previously received, acknowledged and consented to the terms contained in the "Inda-Gro GERL . . 

4 Services Agreement." Notably, Geraci does not refuse, refute, argue or so much as question Cotton's 
' 

5 requests or statements as would be logical if the Receipt were the full agreement as now alleged. 
. ' 

6 On March 6, 2017, Geraci and Cotton spoke regarding revisions required to have the drafts 
I 

7 accurately reflect the November Agreement. Cotton communicated his frustration with the delays and 

8 Geraci again promised to have Austin promptly correct the mistakes in the drafts. During that 
! . 

9 conversation, Cotton let Geraci know he would be attending a local cannabis event at which Austin was . 
lO scheduled to be the headnote speaker. (DC Deel. 41Jl3.) Geraci later texted Cotton he could speak with 

i -

11 Austin directly at the event: "Gina Aus/in is there she /,as a red jacket on if you want to have a 

12 conversation wit/1 lrer." (DC Deel. Ex. 2, p.4.) -
. I 

13 

14 

15 

16 

The next day, March 7, 2017, Geraci sent the following email to Cotton: 
. i . 

Hi Darryl, I have not reviewed this yet but wanted you to look at it and give me your 
thoughts. Talking to Matt, the 10k a month might be difficult to hit until the sixth 
month .•.. can we do 5k, and on the seventp month start 1 Ok? [DC Deel. Ex. 1, pp.53-54 
(email), pp.55-58 (draft Side Agreement).] : 

17 The facts that are demonstrated by the March Request Email are clear: Geraci had an established 

18 obligation to Cotton, requiring him to pay a minimum of $10,000 a month, and is requesting of Cotton a 
t 

19 concession from that obligation - specifically, that for the first six months of the operations of the MO, 
i I 

20 he be allowed to pay Cotton $5,000 instead of the $10,000 per month base as required per the November 

21 

22 

Agreement (the "March Request Email"). 
l I 

Attached to Geraci's email was a revised draft of the Side Agreement in Word format. This draft 

23 provides for, inter alia, C.Otton receiving (i) 10% of the net profits of the MO and (ii) a minimum monthly 
! 

24 payment of $10,000. (DC Deel. at Ex. 1, p.55.) Furthermore, Attorney Gina Austin (who for several . ' . 

25 
months represented Geraci - a Real Party in Interest to the related Writ Action against the City), was 

i • 

26 responsible for, and did draft versions of the contracts months after the November agreement indicating 
i 

27 her awareness that no fmal agreement had been executed. The attachment of the last draft provided was 

28 

' 
dated "March 3, 2017" (the "Metadata Evidence"). (DC Deel. 41Jl5, Ex. 3 (screen-shot ofthe Metadata 

' 
Evidence).) 

6 
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I On March 16, 2017, after having reviewed the revised agreement forwarded by Geraci on 
• • 

2 March 7, 2017, and discovering that it again did not accurately reflect the November Agreement, Cotton 
I . 

3 decided to follow up with the City regarding the Critical Zoning Issue personally. It was at this point that 

4 Cotton discovered that Geraci had been lying from the very beginning - Geraci had submitted a CUP for 

5 the Property on October 31 2016, before the parties even reached the November Agreement. (DC Deel. 

6 116.) Geraci's submission was a direct contra~iction of his (i) representation that a CUP could not be 

7 submitted until the Critical Zoning Issue was resolved and (ii) promise to not submit the CUP until he 
i 

8 had paid Cotton the balance of the NRD. A Par~el Infonnation Report provided by the City of San Diego, 

9 Development Services Department ("City Parc~l Report'') states the zoning of the Property was changed 

10 to "C0-2-1" (MO qualifying zone) on January 14. 2016. (RJN 5, p.2.) In other words, the City Parcel 
~ 

11 Report makes clear the entire Critical Zoning Issue was a fraudulent scheme to (i) induce Cotton into 
I . 

l2 executing the Ownership Statement - no zoning c~ge was required to submit the CUP for an MO to 

13 the City on the Property - and (ii) to deceive Cotton into thinking that he required Geraci' s unique and 

14 powerful political influence to resolve the alleged Critical Zoning Issue. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

26 

Later that same day, March 16, 2017, Cotton emailed. Geraci, in relevant part, the following: 

[W]e started these negotiations 4 months ago and the drafts and our communications have 
not reflected what we agreed upon and are still far from reflecting our original agreement. 
Here is my proposal, please have your attorney Gina revise the Purchase Agreement and 
Side Agreement to incorporate all the terms· we have agreed upon so that we can execute 
final versions and get this closed. [,U I :really want to finalize this as soon as possible - I 
found out today that a CUP application for my property was submitted in October, whicl, 
I am assuming is from someone connected to you. Although, I note that you told me that 
the $40,000 deposit balance would be paid once the CUP was submitted and that you were 
waiting on certain zoning issues to be resolved. Which is not the case. [,0 Please confmn 
by Monday 12:00 PM whether we are on the same page and you plan to continue with our 
agreement. Or, if not, so I can return your $10,000 of the $50,000 required deposit. If, 
hopefully, we can work through this, please confirm that revised final drafts that 
incorporate the terms above will be provided by Wednesday at 12:00 PM [DC Deel. Ex. 
I, pp.59-60] . 

I 
i 

The next day, Geraci texted Cotton: "Can we meet tomorrow[?)" (DC Deel. Ex. 2, p.4.) Of note, 
., 

Geraci, did not refute or dispute Cotton's factu~l assertions that Geraci had lied and submitted the CUP 

without inter alia, paying Cotton the balance of the NRD and reducing the November Agreement to 
27 

28 writing. Cotton replied via email: ! 

·~ 
Larry, I received your text asking to meet in person tomorrow. I would prefer that until we 

7 
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have final agreements, that we converse exclusively via email.. .. To be frank, I feel that 
you are not dealing with me in good faith. you told me repeatedly that you could not submit 
a CUP application until certain zoning· issues had been resolved and that you had spent 
hundreds of thousands of dollars on getting them resolved. You lied to me, I found out 
yesterday from the City of San Diego that you submitted a CUP application on October 31, 
2016 BEFORE we even signed our agreement on the 2nd of November. There is no 
situation where an oral agreement will convince me that you are dealing with me in good 
faith and will honor our agreement. We .need a final written, legal, binding agreement. 

Please confirm. as requested, by 12:00 PM Monday that you are honoring our agreement 
and will have final drafls (reflecting completely the below) by Wednesday at 12:00 PM. 
[DC Deel. Ex. 1, p.61 (emphasis added}.] 

' 
On March 18, 2017, Geraci replied to Cotton as follows: "Darryl, I have an attorney working on 

the situation now. I will follow up by Wednesday with the response as their timing will play a factor." 

(DC Deel. Ex. 1, pp.62-63.) Cotton, now understanding Geraci's deceitful nature, replied: 
' ' 

Larry, I understand that drafting the agreements will take time, but you don't need to consult 
with your attorneys to tell me whether or not you are going to honor our agreement./ need 
written confinnation that you will honor our agreement so that I know that you are not 
just playing for time - hoping to get a response from the City _before you put down in 
writing that you owe me the remainder of the $50,000 nonrefundable deposit we agreed to. 
[DC Deel. Ex. 1, p.64.} (emphasis added).] ; 

I 

15 Geraci's response to Cotton's three (3) written requests for assurance of performance was nebulous, 

16 and there was no finalization of the written agte?em<ints or confinnation of his intent to do so by Cotton's 

17 deadline. 
: I 

Thus, Cotton, having been true to his word an.d waiting until March 20 had passed (without receipt 18 
. i 

19 of adequate assurance nor performance by Geraci; i.e., Geraci's breach of the November agreement) 

20 tenninated the deal with Geraci on March 21, 2017 for breach: "To be clear, as of now, you have no 
I 
I 

21 interest in my property, contingent or otherwise." (DC Deel. Ex. 1, p.67.) Having anticipated Geraci's 
I . 

22 breach, Cotton had already lined up another bl;lyer and then executed a written purchase agreement for 

23 the sale of the Property to Mr. Martin (the "~rtiri Sale Agreement"). (RJN 6, pp.182-196.} The next 
I ' 

24 day, Geraci 's counsel, Michael Weinstein ("Weinstein~, emailed Cotton the Complaint and the LP filed 
! 

25 on the Property. (DC Decl.,r,r 18,19.} The Complai"nt is premised solely on the allegation the Receipt is 
j • 

26 the final written agreement for the Property (Comp. 17). 

21 II. DISCUSSION 

28 A. GERACI HAS THE BURDEN OF PROOF IN OPPOSING COTTON'S MOTION TO 
EXPUNGE A LIS PENDENS PURSUANT TO CCP ,§405.32. 

' 
J 8 
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1 

2 

3 

4 

5 

6 

7 

CCP §405.30 provides, in relevant part, as follows: 
I 

At any time after notice of pendency of action has been recorded, any party ... may apply 
to the court in which the action is pending to expunge the notice . . . Evidence or 
declarations may be filed with the motion to expunge the notice. The court may pennit 
evidence to be received in the form of oral testimony, and may make any orders it deems 
just to provide for discovery by any party affected by a motion to expunge the notice. The 
claimant shall have the burden of proof under Sections 405.31 and 405.32. 

Thus, to avoid a motion to expunge under CCP §405.32, the burden is on the LP claimant-here, 
' 

Geraci - to establish the "probable validity" of the real property claim '1by a preponderance of the 

evidence.', Id "If conflicting evidence is pre~ented, the judge must weigh the evidence in deciding 
8 

whether plaintiff has sustained its burden." Rutter Guide §9:436.2. As summarized and explained by 
9 

IO 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Miller & Starr, California Real Estate, Chapte~ 10, Section :b.8 (December 2017 Update): 

When expungement is sought on the basis that the real property claim lacks probable 
validity, the claimant who filed the lis pen dens has the burden of proof by a preponderance 
of the evidence that the claim has probable validity. The resolution of this issue, unlike the 
"failure to plead" grounds for expungement, requires the court to examine the factual 
merits of the claim. Written evidence or declarations may be filed, and the court may permit 
oral testimony; the court also may authorize discovery by the party moving to expunge. It 
is not sufficient for the claimant merely to make a prima facie showing of probable validity; 
the demonstration of "probable vaiidity" requires a determination that it is more likely than 
not that the clahnant will obtain a judgment against the Cotton on the claim. The court is 
required to weigh the evidence and make a preliminary determination based on the 
evidence submitted, of whether it is more probable than not, that the claimant will prevail 
on its real property claim. This determination must be made based on a preponderance of 
evidence, with the claimant bearing the burden of proof. Thus, the current statute 
deliberately rejects former law that the trial court is not required to conduct a "minl
trial" of the action on the merits and cannot resolve conflicts In the evidence, and 
requires a hearing on the merits,ofthe same nature as an attachment proceeding or a 
claim and delivery proceeding. [Emphasis added; internal citations omitted.] 

. 
Expungement of an improper LP is mandatory, not discretionary - "the court shall order that the 

22 notice be expunged if the court finds that the: claimant has not established by a preponderance of the 

23 

24 

25 

26 

27 

28 

: I 

evidence the probable validity of the real property claim_;, CCP §405.32 (emphasis added). Geraci cannot 
I 
I 

meet his burden of proof, thus, the LP must be expunged. 

B. GERACI CANNOT ESTABLISH PROBABLE VALIDITY THAT THE RECEIPT IS THE 
FINAL AGREEMENT FOR COTTON'S PROPERTY. 

In his Complaint, pursuant to which the LP yvas filed, Geraci alleges the following four causes of 

action: (1) Breach of Contract ("BOC"); (2) Breach of the Covenant of Good Faith and Fair Dealing; (3) 
I 
I 

Specific Performance; and (4) Declaratory Reli:ef. (RJN 2.) The primary cause of action is the BOC (with 

' 9 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

the other causes arising therefrom), which is p~dicated solelx on the allegation the Receipt is the final 

written agreement for the purchase of the Prop~rty by Geraci. As alleged by Geraci in his Complaint: 

(i) "On November 2, 2016, [Geraci] and [Cotton] entered into a written agreement for the 
purchase and sale of the (Property] on the te~s and conditions stated therein." (Comp, 17,); 

I 

(ii) "On or about November 2, 2016, [Geraci] paid to [Cotton] $10,000 good faith earnest 
money to be applied to the sales price of $800,000.00 and to remain in effect until the license, 
known as a Conditional Use Permit or CUP is approved, all in accordance with the tenns and 
conditions of the written agreement." (Comp.18,); and 

(iii) "[Cotton] has anticipatorily breached the contract by stating that he will not perfonn the 
written agreement according to its tenns. Among other tltlngs, [Cotton] has stated that, 
contrary to the written tenns, the parties agreed to a down payment. •. of $50,000 •.. [and] he 
is entitled to a I 0% ownership interest in the [Property.]" (Comp. ~11.) 

Materially summarized, Geraci and Cotto~ are in accord that on November 2, 2016: (i) an 

agreement was reached for the sale of the Property;; (ii) Cotton received $10,000 from Geraci; and (iii) a 

document was executed by both parties on that day. However, the parties dispute what that executed 
! 

document is. Cotton alleges the document, the Receipt, is just a "receipt" meant to memorialize his receipt 
I 

of the $10,000. Geraci, on the other hand, alleges the Receipt is the ''final written agreement" for his 

purchase of the Property and that Cotton is lying about being entitled to a total $50,000 NRD and a 10% 

equity stake in the Property - tenns not contained hi the Receipt. 

Thus, the sole and case~dispositive issue in this action is a detennination of whether the Receipt 

is a "receipt'' as Cotton alleges or a "final written: agreement" for the Property as Geraci alleges. The 
. 

evidence is simple and clear. Geraci fraudulently induced Cotton into executing the Receipt; promising 
' : 

• I 

to have Austin promptly reduce the November Agreement to writing for execution. Geraci schemed to 

' acquire the Property by misrepresenting the Receipt as the final agreement for the Property if the CUP is 
i 

approved.6 Alternatively, if the CUP is denied, Geraci can simply breach his promise to pay the $40,000 
' 

6 Cotton notes that fur what Geraci alleges is a simple 3-sentence breach of contract suit, he has what appears to be, based on 

pleadings filed, at least tbree fulUime attorneys from two separate and sizeable law firms- Ferris & Britton and Austin Legal 
Group - representing him and engaging in litigation and discovery tactics that are demonstratively oppressive. 4'Oppression 
means the ultimate effect of the burden of responding to the discovery is incommensurate with the result sought Jn considering 
whether the discovery is unduly burdensome or expensive, the court takes into account 'the needs of the case, the amount in 
controversy, and the importance of the issues at stake in the litigation.• (Code Civ. Proc., §2019.030, subd. (aX2).)" People v. 
Sarpas (2014) 225 Cal.App.4th 1539, 1552 (case citations omitted). As proven herein, this case lacks probable cause. Thus, 
given Cotton is financially destitute and with no legal background, traveling to and ftom a deposition and responding to even 
basic interrogatories and requests for admissions (whHe doing so pro se) is oppressive because (i) the "discovery sought is 
unreasonably cumulative or duplicative" (CCP §2019,030) as all material evidence is already in the record and (ii) "unduly 
burdensome [and] expensive, taking into account the needs of the case" (CCP §2019.030). 

' . 
' 1 10 
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balance due on the NRD. But"for Cotton calling the City (discovering a CUP had been submitted in 
' 

2 October of 2016), confronting Geraci about his lies 1and demanding him to perform or provide assurance 
i 

3 of performance, Geraci's fraudulent scheme w9uld have been successful. 

4 HFraud is a defense to breach of contract ... and the elements of contractual fraud are very similar 

5 to those of deceit. Courts analyzing tort cases often rely on contract cases (~d vice versa), and may 

6 interchangeably cite the tortious deceit statutes ( Civ .C. §§ 1709-1710) and contractual fraud statutes 

7 (Civ.C. §§1572-1573).1' Rutter Guide, Civil P_rocedure Before Trial, Claims & Defenses 15:3 (citing 

8 

9 

IO 

Pacesetter Homes, Inc. v. Brodkin (1970) 5 Cal.App.3d 206, 210-211; Bily v. Arthur Young & Co. (1992) 

3 Cal.4th 370, 415; and 5 Witkin, Summary of California Law, Torts §767 (11 th ed. 2017)). 

Cotton, to prevail on this motion,.must ~rovide sufficient evidence to prove that Geraci will "more 

11 likely than not'' fail to "obtain a judgment against [Cotton] on the [BOC] claim." CCP §405.30. He can 

12 do so by proving any one of the contractual fraud statutes for (i) Misrepresentation, (ii) Concealment, 
t 

13 (iii) False Promise or (iv) Other Deceptive Acts. 7 However, to not just prevail on this motion, but to 
! 

14 demonstrate the complete lack of probable cause underlying this suit and the intentJ.onal malicious filing 
I 

15 of the LP, Cotton establishes and proves the more difficult elements for the fraudulent tort of deceit and 

16 promissory fraud as defined by the California Supreme Court. In Lazar v. Superior Court (1996) 12 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

I 

Cal.4th 631, 638 (internal citations and quotations omitted) the Court stated: 
' 

The elements of fraud, which give rise to the tort action for deceit, are (a) misrepresentation 
(false representation, concealment, or npndisclosure); (b) knowledge of falsity (or 
'scienter'); (c) intent to defraud, i.e., to induce reliance; (d) justifiable reliance; and (e) 

resulting damage. 

"Promissory fraud" is a subspecies of the action for fraud and deceit. A promise to do 

something necessarily implies the intention to perfonn; hence, where a promise is made 
without such intention, there is an implied misrepresentation of fact that may be actionable 
fraud [,r] An action for promissory fraud may lie where a [plaintiffj fraudulently induces 

the [defendant] to enter into a contract; 

Misrepresentations. Geraci made, inter aliat the following misrepresentations: (I) Cotton's 
I 

execution of the Ownership Statement was required to resolve the Critical Zoning Issue; (2) the alleged 

j 
7 Civ .C. § 1572(1) (Misrepre~entation: ''The suggestion, as a fact, of that which is not true, by one who does not believe it to 
be true."); Civ.C. § 1572(3) (Concealment: "The suppression of that which is true, by one having knowledge or belief of the 
fact''); Civ.C. § 1572(4) (False Promise: "A promise made without any intention ofperfonning it"); Civ.C. § 1572(5) (Other 
Deceptive Act: "Any other act fitted to deceive."; see Wells v. Zenz (1927) 83 Cal.App. 137, 140 (Describing this catchall 
provision as covering "all the multifarious means which human ingenuity can devise" and including deception by "smprise, 
trick, cunning, dissembling and unfairness.")). · 

. 11 
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1 Critical Zoning Issue, unless first resolved with Geraci's unique and powerful political connections, 

2 prevented the submission of a CUP to the City; (3) he would pay Cotton the balance of the $50,000 NRD 

3 before submitting the CUP to the City; (4) the Receipt would not be represented as the "final agreement" 

4 for the Property; (5) he would have bis attorney, Austin, promptly reduce the November Agreement to 

s writing; (6) he would provide Cotton a 10% e~uity :stake in the MO; and (7) he would provide Cotton a 
j I 

6 minimum $10,000 a month payment throughout the life of the MO (the "Seven Primary 
! ' 

7 Misrepresentations"). 

8 Knowledge of Falsity. The (i) undisputed written admissions and communications by Geraci 
I • 

9 (most notably the Confirmation Email, the Confinnation Text, the Text Communications, and the March 

10 Request Email); (ii) the City Parcel Report; (iii} the fact the CUP was submitted by Geraci' s agent, Berry, 

11 and accepted by the City in Octo her 2016; and (iv) the language in the multiple drafts of the Purchase 
. i 

12 and Side Agreements prepared by Geraci's attorney, Austin, after November 2, 2016 clearly prove 
' ' J : 

13 beyond any reasonable doubt that Geraci knew each of the Seven Primary Misrepresentations were false. 
. ! 

14 Intent to Defraud Prior to the execution of any documents, Geraci provided his Qualification 
I 

ts Representations and th~reby characterized hims¢lf as a trustworthy, ethical, knowledgeable and 

16 po1itically influential individual that was m1iquely positioned to help Cotton with resolving the Critical 

17 Zoning Issue and, consequently, getting a CUP approved on the Property. Thus, Geraci's Qualification 

18 Representations were material and had the int~nt and effect of deceiving Cotton into believing, relying 
I 

19 and acting on Geraci's Seven Primary Misrepresentations.8 

i 

20 Justifiable Reliance. Based on Geraci's representations, it was reasonable and justifiable for 
' 

21 Cotton to act as if Geraci was being truthful. '~o r~tional party would enter into a contract anticipating 
' I 

22 that they are or will be lied to." Robinson Helicopter Co., Inc. v. Dana Corp. (2004) 34 Cal.4th 979, 993. 

23 

24 

25 

' 
Prior to discovering in March of 2017 that Geraci had submitted a CUP in October of 2016, Cotton, 

although upset at the lack of progress, had ~o r~on to believe that Geraci was an unscrupulous 

individual. Thus, it was reasonable for Cotton to be induced by Geraci' s representations into (i) executing 

26 the Ownership Statement, (ii) executing the Receipt, (iii) believing Geraci was diligently working on the 
I 

27 

28 8 See Whiteley v. Philip Morris, Inc. (2004) 117 Cal.App.4th 635, 678; 5 Witkin, Summary of California Law, Torts §808 
( l l th ed. 2017) (actual reliance is shown if the misrepre~entation substantially influences a party's decision to act). 

12 

DARRYL CO'ITON'S MEMORANDUM OF POIN'IS AND AUTHORITIES IN SUPPORT OF MOTION TO EXPUNGF 
NOTICE OF PENDENCY OF ACTION (LIS PEND ENS) 



1351 of 1714

246

1 Critical Zoning Issue; (iv) believing Austin was:working on reducing the November Agreement to writing 
' . 

2 for execution; and (v) forbearing from entering into a contract for the Property with a third-party9• It was 

3 not until Geraci refused to perform or even respond to Cotton's repeated requests for assurance of 

4 performance that Cottonjustifiably terminated the November Agreement.10 

5 Damage. It is impossible to convey in this action and motion the full scope of the irreparable and 

6 unconscionable physical and psychological damage Geraci has caused Cotton. 11 However, at a 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

minimum, Cotton is entitled to compensation for all harm caused by Geraci's breach of contract that was 
I 

foreseeable. Civ.C. §3300. Some of Cotton's lost profits are recoverable as they were certain, under both 
i 

the November Agreement and the original Martjn Sale Agreement> he was guaranteed a monthly 
I 
! 

minimum of $10,000. Civ.C. §3301. Furthermore, "once a person willfully deceives another with intent 
j I 

to induce him to alter his position to his. injury., he ~is liable for any damage which he thereby suffers/ 
I 

(Civ.C. §1709.)" Fowler v. Fowler (1964) 227 Cal.App.2d 741, 748. Here, to finance this meritless 
I i 

litigatio~ Cotton was forced to unconditionally, sell ·his Property for a flat $500,000 and he no longer has 
I ; 

any equity or monthly payments even if the CUP is approved. (RJN 6, p.194.) 
i 

C. ALL OF GERACl'S ARGUMENTS ARE MEANT TO DISTRACT THIS COURT FROM 
THE UNDISPUTED AND CASE-DISPOSITIYE NATURE OF THE CONFIRMATION 
EMAfL AND QTHER EVID_ENCE PRO~G THE RECEIPT IS JUST A RECEIYJ:. 

A review of the record of this action, and the reJated Petition for Writ of Mandate action Cotton filed 

against the City of San Diego12 reveals that Weinstein devotes the vast and overwhelming majority of his 

arguments to describing in painstaking detail,: and proving with voluminous supporting evidence> the 
I 

9 "Forbearance - the decision not to exercise a right ~r po~er - is sufficient consideration to support a contract and to 
overcome the statute of frauds. [Citation.] It is also sufficient to fulfill the element of reliance necessary to sustain a cause of 
action for fraud or negligent misrepresentation." Small v; Fritz Companies, Inc. (2003) 30 Cal.4th 167, 174. 
1° Civ.C. § 1440; 1'[I]f a party to a contract expressly or by implication repudiates the contract before the time for his or her 
performance has arrived, an anticipatory breech is said to have occurred." Romanov. Rockwell lnternat., Inc. (1996) 14 Cal.4th 
479, 489; see I Witldn, Summary of California Law, Contracts §§861-868; Restatement (Second) Contacts §§250-257 
(Anticipatory breach----also called "anticipatory repudiation" and 11prospective nonperfunnance"-occurs when a party whose 
performance is not yet due makes clear that it does not intend to perfonn. ). 
11 Cotton has filed a cgmplaint in i!Je United States Distrig Court, Southern District ofCalifumla which currently is pending 
before The Honorable Gonzalo Curiel (Case No. 3:18-cv-00325). The federal action is stayed pending resolution of this state 
action. Cotton has a1Jeged causes of action against Mr. Geraci, Ms. Berry, Ms. Austin, Messrs. Weinstein and Toothacre, and 
their respective law firllls, Ferris & Britton and Austin Legal Group, for, inter alia, Civil Conspiracy and RICO. One of the 
primary issues in that suit will focus on whether Geraci had probable cause, in light of the Confirmation Email and the other 
evidence presented herein, to bring forth this suit; see, generally, RJN 6 (Cotton's attemptJ in a submission that was 
procedurally an opposition to compel certain discovery requests, describe the challenges he has faced in this litigation and his 
relationship with counsel. His submission was supported by numerous declarations of individuals who interacted with him 
during the negotiations phase with Geraci and this litigation.). 
12 Darryl Cotton v. City of San Diego (Case No. 37-2017-00037675-CU-WM-CTL). 

• i 13 
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1 significant amount of time, energy, resources and capital that Geraci has invested in seeking to have the CUP 

2 approved. This is meant to distract the Court from the undisputed and case-dlspositive nature of the 

3 Confirmation Email, the Confirmation Text, the March Request Email, the Metadata Evidence and testimony 

4 presented herein that completely remove all probable cause to support Geraci's allegation that the Receipt 

5 is the final agreement/or the Property. Geraci's lengthy descriptions of his self-serving perfonnance cannot 

6 

7 

8 

9 

IO 

II 

12 

13 

14 

JS 

' be the basis of granting him a right of ownership to Cotton's Property. But, it does serve to distract the Court 
' 

by creating the illusion - because he has invested "more than $300,000.00 on the CUP process" - that he . 
would only do so if~e had a legal right of ownership to the Property. (Comp. ~9.) 

~ . 

Previously, Geraci filed a DemUITerto Cotton's Cross-Complaint arguing, inter alia, the Statute 
l 

of Frauds ("SOF") and the Parol Evidence Rule ("PER,,) should prevent admission of some of the written 
! 

communications, especially the Confinna,tion Email, between the parties referenced above. This Court 

properly denied Geraci's DemUITer. How~ver, even· assuming, arguendo, the Court had ruled otherwise 

in the first instance, Geraci's reliance on the SOF and the PER is misplaced. First, "The doctrine of 

estoppel to plead the statute of frauds may be ~ppli~d where necessary to prevent either unconscionable 

injury or unjust enrichment" Tenzer v. Superscope, Inc. (1985) 39 Cal.3d 18, 27. Here, as described 

' 
16 above, both unconscionable injury and unjust enrichment will occur if Geraci can misrepresent the 

' .. 

17 Receipt as the final agreement for the Property. St?cond. the PER does not bar evidence of.fraudulent 

' 
18 promises at variance with tenns of the writing: "[I]t was never intended that the parol evidence rule 

19 

20 

21 

22 

23 

24 

25 

26 

should be used as a shield to prevent the proof of fraud." River island Cold Storage, Inc. v. Fresno-Madera 
J 

Production Credit Ass'n (2013) 55 Cal.4th 1169, 1182 (quoting Ferguson v. Koch (1928) 204 Cal. 342, 

347). 

Notably, the California Supreme Court in Riverisland referenced Tenzer, supra, in reaching its 

holding: "Tenzer disapproved a 44-year-old line of cases to bring California law into accord with the 
i : 

Restatement Second of Torts, holding that a f:raud action is not barred when the allegedly fraudulent 

promise is unenforceable under the statute of frauds. Considerations that were persuasive in Tenzer also 
i 

support our conclusion here. The Tenzer court_ decided the Restatement view was better as a matter of 
I 

27 policy. [Citation.] It noted tlie principle tl,at a' rule intet1ded to preventfrar,d, it, tl,at case the statute 
' 

28 of frauds, should not be· applied so as to facilitate fraud, [Citation.]" Riverisland, supra, at 1183 

14 
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( emphasis added). 
i : 

2 Litigation-hyperbole aside, it would be truly outrageous and violate all notions of justice, fairness 
' . 
I 

3 and simple decency if Geraci could invoke tix; SOF or the PER to prevent his own written admissions 

4 proving his own fraud. Cotton has continuou~ly sold and collateralized his remaining interest in the 

5 Property to finance this meritless litigation. Ifhe loses - it is not an exaggeration, but a fact - Cotton will 

6 be destitute and homeless.13 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

IV. CONCLUSION 
' 

The Receipt is the only piece of evide~ce 9eraci has ever produced which APPEARS to grant 
i 

him a right of ownership to the Property. Se~ng ~ide the other evidence referenced above (Geraci's 
I 

anticipatory breach of the November Agreeltlent and the fraud), the Confirmation Email alone is 
'. i 

indisputably dispositive on this issue - the Receipt is j11st a "receipt" a11d not a ''final written 
• ! : 

agreement" for the Property. Geraci had no probable cause to file this action and "recorded [the) 
. ! 

lis pendens ... to coerce [Cotton] to settle regardles~ of the merits." Hi/berg, supra, at 542 C'We cannot 

ignore as judges what we know as lawyers - that th~ recording of a lis pendens is sometimes made • , . to 

coerce an opponent to settle regardless of the n:ierits."). 

For the reasons forth above, Geraci cannot meet his burden and establish the probable validity 

17 that the Receipt is the final written agreement for the Property. Thus, respectfully, Cotton requests the 

18 Court order the LP be expunged, award Cotton.his attorneys' fees and costs14 (to be submitted by way of 

19 

20 

21 

22 

23 

24 

2:S 

26 

27 

28 

noticed motion upon this Court's ruling on thls_motion), and such other relief as this Court may find just 
' 

and proper based on its factual findings at the hearing on this motion. 

DATED: April 4, 2018 

i : 

' 
I 
I 

: THE LAW OFFICE OF JACOB AUSTIN 

:By_---JC.~~.....l&aA~=----
7.JAcoB P. AUSTIN 

. . 

Attorney for Defendant and Cross-Complainant 
DARRYL COTTON 

13 DC Decl, 121; RJN 6, p.194 (Amendment to Martin Sale Agreement). 
14 Castro v. Superior Court (2004) 116 Cal.App.4th 1010, 1018 e'Under section 405,38. a prevailing party on a motion to 
expunge a Us pendens is entitled to recover attorney fees. The statute provides: 'The court shall direct that the party prevailing 
on any motion under this chapter be awarded the reasonable attorney's fees and costs of making or opposing the motion unless 
the court finds that the other party acted with substantial j~tification or that other circumstances make the imposition of 
attorney's fees and costs unjust.i (§405.38t ita1ics added.)"). [Emphasis in original.] 
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1 Jacob P. Austin [SBN 290303] 
The Law Office of Jacob Austin 

2 1455 Frazee Road, #500 
3 San Diego, CA 92108 

Telephone: 619.357.6850 
4 Facsimile: 888.357.8501 

JP A@JacobAustinEsq.com 
5 

'. 

.. 

F. I L 1:0 
Clerk Of the Superior Col.lrt 

APR O 4 2018 

By: A. SEAMONS, Deputy 

AttoII1ey for Defendant and Cross-Complainant Darryl Cotton 
6 [Representation Limited to Motion to Expunge Lis Pendens] 

1 

SUPERIOR COURT OF CALIFORNIA 
.. 

8 

9 

10 

COUNTY OF SAN DIEGO - CENTRAL DMSION 

11 LARRY GERACI, an individual, ~ 
12 

13 l vs. 

Plaintiff, 

14 I DARRYL COTTON, an individual; REBECC1:'- ~ 
BERRY, an individual; and DOES 1-10, Ip.elusive,) 15 

16 Defendants. 

11 

1s DARRYL COTTON, an individual, 

19 
Cross-Complainant, 

20 

21 

23 

24 

) 

~ LARRY GERACI, and individual, REBECCA ) 
22 BERRY, an individual; and DOES 1 through 10, ) 

I-n-c-lu-si_ve_, __ c_ro_s_s-_D_e_:_n_dan_ts_. _________ \ _j 

vs. 

25 
I, Darryl Cotton ("Cotton" or "Defendant''), declare: 

U I 

CASE NO. 37-2017-00010073-CU-BC-CTL 

DARRYL COTTON'S DECLARATION IN 
SUPPORT OF MOTION FOR EXPUNGEMENT 
OF NOTICE OF PEND ENCY OF ACTION 
(LIS PENDENS) 

DATE: 
TIME: 
DEPT: 
JUDGE: 

April 13,.2018 
9:00 a.m. 
C-72 , _ 
The Honorable Joel R. Wohlfeil 

1. I am the owner of record of the real property located at 6176 Federal Blvd., San Diego 

28 
(the "Property"). . 

2. In or around August 2016, Geraci fIISt contacted Cotton seeking to purchase the 
I 

Li 
DECLARATION OF DEFENDANT/CROSS COMPLAINANT IN SUPPORT OF MOTION FOR EXPUNGEMENT 

OF NOTICE OF PENDENCY OF ACTION (LIS PENDENS) AND FOR A'ITORNEYS' FEES AND COSTS 
. I 
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. J 

2 

3 

4 

s 

6 

7 

8 

9 

' ; . 
Property. Geraci desired to buy the Property from Cotto~ because it -met certain requirements of the 

City of San Diego ("City") to apply for and obtain.a conditional use permit ("CUP,,) that would allow 

the operation of a Marijuana Outlet ("MO") at the _Property. Over the ensuing months, we extensively 
i . .. 

negotiated the terms of a potential sale of the Property. 
1 ' 

3. ··During these negotiations, Geraci made the follo~ representations to me: (i) he could 
.. . t : 

be trusted as reflected by the fact that he operated in a fiduciary capacity as an IRS Enrolled Agent for 
. ! -1 

IlWlY powerful and high-net-worth-individuals ("HNWI"); (ii) he is the owner and operator of Tax and • 

Financial Center,. Inc., an accounting and financial advisocy services company, servicing IJNWI and 

large businesses in a fiduciary capacity; (iii) he: was: a California Licensed Real Estate Broker, bolllld by 
. ' 

professional and ethical obligations, to be truthful in real-estate deals; (iv) through his experts, who had 

JD conducted preliminary due diligence, he had uncovered a cp.tical zoning issue that unless.first resolved 

11 would prevent the City from even accepting a CUP application on the Property (the "Critical Zoning 
• I • • 

12 Issue"); (v) through his professional relationships, wWch included his HNWI clients that were 
• I 0 

13 politically influential, and through powerful hired lobbyists (some of whom used to work for the City in 

14 senior positions), he was in a _unique position _to h~ve the Critical Zoning Issue resoivec;I; (vi) he was 

15 highly qualified to .operate a MO because he o~d and operated multiple cannabis dispensaries in San 
I 

16 Diego; and (vii) his employee, Rebecca Berry ('~eny'), was a trustworthy iml~vidual 1!1at could be 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

trµsted to be the applicant on the CUP application because she (a) managed his marijuana dispensaries, 
. . 

(b) held a senior position at a church and cam~ across as a "nice ~Id lady that had nothing to do with 

marijuana," and (c), ·consequently, would pas~ the i stringent City ~ State of Califof!tla background 

checks required to have the CUP approv~d (collectively, the "Qualification Representations"). 
l • • . . 

4. On or around October 31, 2016, Ge~aci asked me to execute Form DS-318 (Ownership 
.... ! • . . 

Disclosure Statement) (''Ownership Statement") - a required component of all CUP applications. 
. . . 

Geraci told me that he needed the executed Ownership Stat~ment ·to show that he had access to the 
. . 

Property in .cmmection with bis planning and lobbying effo$ to resol Ve the Critical Zoning Issue. 
I . 

5. • On November 2, 2016, Geraci ~d I met at Geraci's office to negotiate the final teims of 
I • • 

the sale of the Property. At the meetingt we rea~hed an oral agreement on the material tenns for the sale 
; t • • 

of the Property (the "November Agreement"). The November Agreement consisted of the following; If 
I I 

the CUP was approved, then Geraci would,' inter alia, provide me: (i) a total purchase price of 
. I 

$800,000; (ii) a 10% equity stake "in the MO; ~d (iii) a minimum monthly equity distribution of 
.,_ • l ~ lo • 

$10,000. If the CUP was denied, ~ w~uld -keep. an agreed upon $50,000 non-refunda~le deposit 

2 

DECLARATION OF DEFENDANT/CROSS COMPLAINANT IN SUPPORT OF MOl10N FOR EXPUNOEMENT 
OF NOTICE OF PENDENCY OF ACTION (LIS PENDENS) AND FOR ATTORNEYS' FEES AND COSTS 
. .. = ~ 
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2 

3 

4 

s 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

., 
! 

' -~ 

("NRD") and the transaction would not close. In other words, the issuance of the CUP at the Property_ 
, . ' 

. . i 

was a condition precedent for closing on the sale ~f the Property and, if the _CUP was denied, I would 

keep my Property and the $50,000 NRD. 
.1 • 

6. At the November 2, 2016 mee~ing, 'we reached the November Agreement, Geraci: (i) 

provided me with $10,000 in cash i~wards the NRJ) of $50,000, for which I executed a doc~ent to 

record my receipt thereof (the •1Receipt"); (ii) promised to have his attorney, Gina Austin ("Austin"), 
I 

promptly reduce Ute oral November Agreement to written agreements for exe9ution; and (iii) promised 
. i 

to not submit the CUP to th!;: City until he paid ?1e the balance on the NRD. 
. ' 

7. After Geraci and I met on November 2, 2016, reached the November Agreement, 
. 

executed the Receipt and separated we had a series of email 9ornmunications that took place that same 

day. Attached hereto as Exhibit 1 is a true and correct copy of all emails between Geraci and I. 
. ~ : . 

8. . The day I received a copy of the Receipt from Geraci, I realized it could be misconstrued• 
. . l -

as a final agreement for the Property. Because I was concerned, and wanted there to be no uncertainty, I 
j 

requested Geraci confirm in writing the Receipt wa; not a final agreement. Geraci replied and I refer to 
! 

this email from him t1.s the ''Confirmation Email." i 
. , 

9. Thereafter, over the course.of alinost five months, we exchanged numerous·emails, texts 

and calls regarding various issues related to the Critical Zoning Issue, the CUP application and drafts. of 

the final wi;itten agreements for the Property (included in Exhibit 1). However, Geraci continuously 
. , 

failed to make actual, substantive prow-ess. Most notably, he failed to provicle me the final written 
' 

agreements, pay the balance of the NRD, and t? provide facts regarding the progress being made on the 

Critical Zoning Issue. 
I . 

I 0. Regarding the Critical Zoning Issue; Geraci and exchanged a series of texts. Attached 
( 

hereto as Exhibit 2 is a true and correct copy 'of te"xt messages between Geraci and I from January 6, 

2017 and February 7, 2017. 
I 

11. These text communications m~e me think, among other things, that Geraci was being 
-. . 

truthful about working on and making progress on the Critical Zoning Issue (the "Text 

25 Communications"). 

26 

27 

28 

12. On March 3, 2017, I emailed Gerac~ regarding a draft agreement that was supposed to 

contain, inter alia, my 10% equity stake in the MO. Geraci did not reply to my einail. Geraci did not 
. ,. 

pick up when I called later. I grew exasperate~, and later followed-up with Geraci via text wanting to 
i 

confirm that Geraci had received my email anc;l understood my concern ~ that the Side Agreement did 
. .. ~ 

' i . 3 

DECLARATION OF DEFENDANT/CROSS COMPLAINANT IN SUPPORT OF MOTION POR EXPUNGEMENT 
OF NOTICE OF PENDENCY OF ACTION (LIS PENPENS) AND FORATIORNEYS' FEES AND COSTS 

• I 
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' 
1 not provide for my "10% equity positionb in th~ Mb.· 

2 13. On March 6, 2017, Geraci and I spoke regarding revisions required to have the drafts 
. ! 

3 accurately reflect the November Agreement. I communicated my frustration with the delays and Geraci 

4 again promised to have Austin promptly correct the mistakes in the drafts. During that conversation, I 

let Geraci know that I would be attending a local cannabis event at which Austin was scheduled to be 
5 · I • 

the headnote speaker. Geraci later texted me th~t I could speak with her directly at the event. 
6 

7 

8 

14. I was un~ble to attend the event that night. However, I had grown suspicious of Geraci 

because of his continu~us failure to accurately have'Austin reduce the November Agreement to writing. ·. ,. . 

So, I had already set in place a contingency plan. I requested the help of Mr. Joe Hurtado, a financial 
I 

9 transaction adviser, and asked him to help m~ locate a new buyer for the Property. I asked him to 
; 

L 

to attend the event so that he could tell Austin I would not attend to discuss the revisions to the agreement 

11 and so he could confirm with her directly that _Geraci and I had not executed a final written agreement 

12 yet. 

13 

14 

15 

l 

15. On March 7, 2017, Geraci sent :me an email. Attached to Geraci's email was a revised 
I 

draft of the Side Agreement in Word format. The embedded metadata to the Word file of the agreement 
. j t 

states the file was creat~d "March 3, 2017" and the author of the document is "Gina Austin (the 

16 ''Metadata Bviden~eH). Attached hereto as B1¥-bit 3 is a true and correct copy of screen shot of that 

17 

18 

19 

. . 
Metadam. Evidence. 

16. On Maroh 16, 2017, after having reyiewed the revised agreement forwarded by Geraci 
. . 

on March 7, 2017, and discovering that it again did not accwately reflect the November Agreement, I 
. . 

decided to follow up ~th the City regarding ~e qritical Zoning Issue personally. It was at this point 
w ' 

that I discovered that Geraci had been lying from the very beginning - Geraci had submitted a CUP for 
21 ! I 

the Property on October 31 2016, before we even reached the November Agreement. Submitted 

22 herewith with the accompanying Request for Judicial Notice is a copy of a Parcel Information Report 
1 . 

23 provided by the City of San Diego, Development Servic~s Department ("City Parcel Report") that 
. . ' 

24 states the zoning of the Property was changed to ~'C0-2-1" (MO qualifying z.one) on January 14, 2016. 

25 

26 

27 

28 

17. On March 21, 2017, ·because Geraci neither responded to my requests for assurance of 
. . . . 

performance. provide the November Agreement reduced to writing as required per the November 

Agreement, and I had found out that he had lied to me about numerous matters, l terminated the 

contract with Geraci via email. 
~ ~ . 

18. Because I had already anticipat~d Geraci' s breach from his evasive language and failure 
' 

4 
DECLARATION OP DEFENDANf/CROSS COMPLAINANT IN SUPPORT OF MOTION FOR EXPUNGEMENT 
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1 to confinn he would honor his end of tile bargain, l had already lined up another buyer and I entered 

2 into a written purchase agreement for the sale of the Pr9perty to Mr. Martin (the "Martin Sale 
. i , 

3 Agreement"). 

4 

s 

6 

1 

8 

19. · The next day, Geraci's counsel, Michael Weinstein ("Weinstein"), emailed me the . 
Complaint and the lis pendens filed on my Property. 

20. On January 25, 2018, l attended a hearing before Judge Wohlfeil on a motion to compel 
: . . 

me to respond to certain discovery requests by Geraci. In my opposition to that motion, I described 

what.I believed were the unethical actions by, inier'.alia, Austin and Weinstein. At the beginning of the 
. . . 

hearing, Judge Wohlfeil told me that he knew them well and that he did not believe they would engage 

9 in the unethical actions I described in my oppositi.o4. 
l: ~ 

10 21. I have no other assets other th~ my Property. I have borrowed ag~t the sale of the 

11 Property. If I lose this litigation, even assuming I do not have to pay Geraci's legal fees, the equity I 
1 

. . 

12 would (eceive does not cover the debt that I owe. I have long ago exhausted all personal and 
• I 

13 professional sources of capital. I am facing daily f~ci~ hardship. If I lose this property, I will have . 
14 no means by \Wich to subsist 

15 22. I underwent an Independent Psychiatric Assessment (the "I? A") with Dr. Markus 
I 

16 Ploesser. Attached hereto.as Exhibit 4 is a true and correct copy of the IPA. 

17 I declare under penalty of perjury under the laws of the State of California that the foregoing is 
• • I 

18 true and correct and that this declaration was e~ecufed on April 4, 2018 at San Diego, California. 

-~fON 19 

20 

21 

23 

24 

26 

27 

28 

5 

... . .. 

DECLARATION OF DEFENDANT/CROSS COMPLAINANT 1N SUPPORT OF MOTION FOR EXPUNGEMENT 
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-
E-MAILS BETWEEN COTTON AND GERACI 10/24/16- 03/21/17 

! PAGE#/ 
NO. DATE TIME FROM TO SUBJECT ATTACHMENT RANGE 

1 10/24/16 12:38 pm Geraci Cotton Drawing ' Yes 1-2 

A102 Site Plan - 3 
Proposed 

Scheme B.pdf 

2 11/02/16 03:11 pm Geraci Cotton Agreement Yes 4-5 

Cotton & Geraci ' 6-8 
Contract.pdf 

3 11/02/16 06:55 pm Cotton Geraci Agreement No 9 

09:13 pm Geraci Cotton Agreement 

4 11/14/16 10:26 pm Geraci Cotton Federa I Blvd needs sig ASAP Yes 10-11 

Authorization to 12 

view and copy 
Building Records 

from the County of 
San Diego Tax 
Assessor.pdf 

5 02/27/17 08:49 pm Geraci Cotton Federal Blvd Property Yes 13-14 

17-0226 Fed Blvd 15-40 

Comm Purchase v3 
(First Oraft}.pdf 

6 03/02/17 08:51am Geraci Cotton Statement Yes 41-42 

17-0227 Side 43-48 

-_.!'. 
Agreement" ~ . . . . ........ 

unsigned.docx ·, 

7 03/03/17 08:22 am Cotton Geraci Re: Statement Yes - 49-50 

lndaGro-GERL 51-52 

Service Contract.doc 

8 03/07/17 12:05 pm Geraci Cotton Contract Review Yes 53-54 

.. 17-0306 Side 55-58 

Agreement 
unsigned.do ex 

9 03/16/17 08:23 am Cotton Geraci Re: Contract Review No 59-60 

10 03/17/17 02:15 pm Cotton Geraci Re: Contract Review No 61 

11 03/18/17 01:43 pm Geraci Cotton RE: Contract Review No 62-63 

12 03/19/17 09:02am Cotton Geraci Re: Contract Review No 64 

13 03/19/17 03:llpm Geracl Cotton RE: Contract Review No 65 

14 03/19/17 06:47 pm Cotton Geraci Re: Contract Review No 66 

15 03/21/17 03:18 pm Cotton Geraci Re: Contra ct Review No 67 



257

Gmail - Drawing 

~G lll ~• ma1 

Drawing 

Larry Geraci <Larry@tfcsd.net• 
To: Dc;1rryl Cotton <darry1@inda-gro.com• 

Best Regards, 

Larry E. Geraci, EA 

Tax & Financial Center, Inc 

5402 Ruffin Rd, Ste 200 

San Diego, Ca 92123 

Web: Larrygeraci.com 

Bus: 858.576.1040 

Fax: 858.630.3900 

Circurer 230 Disclaimer: 

Darryl Cotton <indagrodarryl@gmail.com> 

Mon, Oct 24, 2016 at 12:38 PM 

IRS regutaUons require ue to advise you that. unless alheiwise specifically noted, any federal tax advir.e in this communication 

(inch,1ding any attachments, enclosures, or other accompanying materials) was not intended or written to be used, and II cannot be 

used, by any laxpayer for the purpose of avoiding penallies: furt),.ermore, this communicatlan was not Intended or written- lo support 

the promotion or marketing of any of the transactions or matters il addresses, This email Is considered a confidential communication 

1 ; 
httos://mail.eooele.com/mail/u/0/?ui=2&ik=505cbct73 f&isver-1 r-NdomOTl J s.en .&view= __ _ 
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Gmail - Drawing 

. . 
and is intended for the person or firm identified above. If you h,we receiVed this In error, please contact us at (858)576-1040 and 

return lhis to us or destroy It Immediately. If you are in possession of this confidential information, and you are not the Intended 

recipient, you are hereby notified that any unauthorized dlaclosure, copying, distribution or dissemination of the contents hereor Is 

strictly prohibited. Pleese notify the sender of thls facsimile immediately end arra119e for the return or destruction of this facsimile and 

eU eltachmenta. · 

From: darryl@dalbercia.us [mailto:darryl@dalbercia.us] On Behalf Of Darryl Cotton 

Sent: Monday, October 24, 2016 12:37 PM 
To: Larry Geraci <Larry@tfcsd.net> 
Subject: Test Send 

Darryl Cotton, President 

darryl@inda-gro.com 

www.fnda-gro.com 

Ph: 877.452.2244 

cell: 619.954.4447 

Skype: dc.dalbercla 

6176 Federal Blvd. 

San Diego, CA. 92114 

USA 

NOTICE: The lnformaHon CQ'ltained In the above message is confidential Information solely for the use of the intended recipient. If 

the reader of this message is not the intended recipient, the reader is notified that any use, dissemination, distribution or copying of 

this communication is sbfctly prohibited. If you have rec.elved this communication in error, please notify Inda-Gm Immediately by 

telephone at 619.266.4004, 

11 A102 Site Plan - Proposed -Scheme B,pdf 
399K 

' I 

l,ttn,c,•Jl ...... 11 nnnnl"" l'nm/mai1/n/n/?ni=?R-ilr=~n~nht-.f7'lfR,1c::\/Pr=lr .. NilnmOTIT!: ~n.&viP.w= ... 
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Gmail ~ Agreement 

IBtGmail 

Agreement 

Larry Geraci <Lany@tfcsd.net> 
To: Danyl Cotton <darryl@inda-gro.com> 

Best Regards, 

Larry E. Geraci, EA 

Tax & Financial Center, Inc 

5402 Ruffin Rd, Ste 200 

San Diego, Ca 92123 

Web: Larrygeraci. com 

Bus: 858.576.1040 

Fax: 858. 630. 3900 

Circular 230 Dlsclalmer: 

Darryl Cotton <inQagrodarryl@gmail.com> 

Wed, Nov 2, 2016 at 3:11 PM 

IRS regulations require us to advise you lhat, unless otheNJise specifically noted, any federat tax advice In this communication 

(Including any attachments, enclosures, or other accompanying materials) was not intended or written to be used, and it cannot be 

used, by any taxpayer for the purpose of avoiding penalties; furthennore, lhls communlcalion was not intended or written to support 

the promotion or marketrng of any of the transactions or matters it addresses. This email ls considered a confidenlial communlcatfon 

and is Intended for the person or firm identified above. If you have received this in error, please contact us at (858)57f3..1040 and· 

httn~~/lmRil.PnnPle.Mm/mai1/n/0/?ui=2&ik=505cbcf73f&isver=]rwNdamOTUs.en.&vievr-... 
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Gmail - Agreement 

return this to us or destroy It Immediately. lf you are lo possession of this conlidenlfal Jnformation, and you are not the intended 

redpient, you are hereby notlfied !hat any unauthorized disclosure, copying, distribution or dissemlnallon of the contents hereoJ is 

strictly prohibited. Please notify the sender of this racs!mi!e lmmedlalely and arrange for the return or destruction of this facsimile and 

all attachments. 

~ Cotton & Geraci Contract.pdf 
71K 

! 
, ! 

httos://mail.2002le.com/mail/u/0/?ui=2&ik=505cbcf73f&isver-lr~NdqmOTUs.en.&view= ... 
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11/021io16 

Agreement between Larry Geraci or assignee and Darryl Cotton: 

i 

Darryl Cotton has agreed to sell the property located at 6176 Federal Blvd, CA for a sum of $800,000.00 

to Larry Geraci or assignee on the approval of a Marijuana Dispensary, (CUP for a dispensary) 

Ten Thousand dollars (cash} has been given Jn good faith earnest money to be applied to the sales price 

of $800,000.00 and to remain in effect until flcense Is approved. Darryl Cotton has agreed to not enter 

into any other contacts on this property. 
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ACKNOWLEDGMENT 

A notary public or other officer completing this 
certificate verifies only the Identity of the lndlv1dual 
who signed the document to which this certificate Is 
attached, and not the truthfulness, accuracy, or 
vallditv of that document. 

State of Callfom~ 
County of Q ) 

On NDU rn\.ix ( d:, oDl(a before me,. Jtsc: I~ 1-- N:e. l1H ll Nok<r'\,/ fl<~ l 
' (insert name and title of the officer) 1 

personally appeared I/ lar' I 
who proved to me on the basis of s tlsfactory evidence to be the person(s whose name(s) is/are 

subscribed to the within Instrument and acknowledged to me that he/she/they executed the same in 

his/her/their authorized capacity(les), and that by hls/her/thetr slgnature(s) on the instrument the 

person(s), or the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENAL TY OF PERJURY und~r the laws of the State of California that the foregoing 

paragraph is true and correct. 

WITNESS my hand and official seal. a JESSICA ~.EWELL 
. Commls111on # 2002596 

~ Notary Public' :.camornia I 
San Diego County. 

My Comm. Expires Jan 27. 2017 

Slgnatu~~ ~ (Seal) 
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Gmail - Re: Agreement 

ti!a G ,., ~• mall 

Re: Agreement 
1 message 

Larry Geraci <Larry@tfcsd.net> 
To: Darryl Cotton <darryl@inda-gro.com> 

No no problem at all 

Sent from my !Phone 

Darryl Cotton <fndagrodarryl@gmall.com> 

Wed, Nov 21 2016 at 9:13 PM 

I 

On Nov 2, 2016, at 6:55 PM, Darryl Cotton <darryl@lnda-gro.com> wrote: 

HI Larry, 

Thank you for meeting today. Since we executed the Purchase Agreement in your office for 
the sale price of the property I just noticed the 10% equity position in the dispensary was not 
language added into that document. I just want to make sure that we're not missing that 
language In any final agreement as It Is a factored element In my decision to sell the 
property. I'll be fine if you would simply acknowledge that here in a reply. 

Regards. 

Darryl Cotton, President 

darryl@inda-gro.corri 
www.inda-gro.com 
Ph: 877.452.2244 
Cell: 619.954.4447 
Skype: dc.dalbercla 

6176 Federal Blvd. 
San Diego, CA. 92114 
USA 

NOTICE: Toe lnfonnatlon contained In the above message Is confidential Information solely for the use of the 

Intended recipient. If the reader of this message Is not the Intended recipient, the reader Is notified that any use, 

dissemination, dlstributlon or copying of this cornrnunlcatlon Is strictly prohibited, If you have received this 

communicaUon In error, please notify Inda-Gro Immediately by telephone at 619.266.4004. 

. . 

httm:·llmAil onno 1P. r.nm/m Ailln/0/?ni=? &ilc='iO'ir..hr.f71f&i1mP.1=1r-NilnmOTT J ,u~n .&viflur-= __ . 
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Gmail M Federal Blvd need sig 

~G "I t.~• ma1 

\P 

Federal Blvd need sig ASAP 

Larry Geraci <Larry@tfosd.net> 
To: Darryl Cotton <darryl@inda-gro.com> 

Hi Darryl, 

Can you sign and email back to me asap? 

Best Regards, 

Larry E. Geraci, -EA 

Tax & Financial Center, Inc 

5402 Ruffin Rd, Ste 200 

San Diego, Ca 92123 

Web: Lanygeraci. com 

Bus: 858.576.1040 

Fax: 858. 630. 3900 

Circular 230 Disclaimer. 

Darryl Cotton <indagrodarryl@gmall.com> 

Mon, Nov 14, 2016 at 10:26 AM 

httnq•//mRil onno1P. rmm/mRi1/11/0/?11i=7.&ilr-=505chcf73f&isver=lrMNdamOTUs.en.&view-= ... 
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Gmail - Federal Blvd need sig i\P 

IRS regulations require us lo advise you tha~ unless otherwise specifically noted, any federal lax ad1Jloo In this communication 

(Including ·any attachments, enclosures, or other accompanying materials) wa& not intended or written to be used, and it cannot be 

used, by any lal(J)ayer for the purpose of avoldfng penalties: furthermore, this communication was not Intended or written to support 

the promotion or marketing of any of the transactions or matters it addresses. This email is CQnsidered a confidential communication 

and Is intended for the person or firm identified above. If you have received this in error, please contact us at (858)576-1040 and 

return this lo us or destroy it immediately, If you are in possassion of this confidential information, and you are not the intended 

recipient, you am hereby notified that any unauthorized disclosure, copying, dlstnbullon or dissemlnaUon of the contents hereof is 

strictly prohibited. Please nolily the sender of this facsimile immediately and arrange for the return or destruction of this facsimlle and 

all attachments. 

MiR Authorization to view and copy Bulldlng.Records from the County of San O .... pdf 
Ill:! 35K . . 
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Authorization to view and copy Building Records from the County of San Diego Tax Assessor 

I, Darryl Cotton, owner of the property located at 6176 Federal Blvd, San Diego, CA (APN 543-020-02-00} 

authorize Abhay Schweitzer, Benjamin Peterson, and/or Carlos Gonzalez ofTECHNE to view and make 

copies of the County of San Diego Tax Assessor Building Records. 

Signature 

__ __,l__i, ___ _ 

Date 
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Gmail - Federal Blvd Property 

tJ.Ca G "I em, ma1 

Federal Blvd Property 

Larry Geraci <Larry@tfcsd.net> 
To: Darryl Cotton <darryl@inda-gro.com> 

Hi Daryl, 

Darryl Cotton <lndagrodarryl@grna,il.com> 

Mon, Feb 27, 2017 at 8:49 AM 

Attached is the draft purchase of the property for 400k. The ·additional 
contract for the 400k should be in today and I will forward it to you as well. 

Best Regards, 

Larry E. Geraci, EA 

Tax & Financial Center, Inc 

5402 Ruffin Rd, Ste 200 

San Diego, ca 92123 

Web: Larrygeraci. com 

Bus: 858.576.1040 

Fax: 858. 630. 3900 

Circular 230 Disclaimer. 

httns://mail.l!OOl![e.com/mail/u/0/?ui=2&ik=505cbcf73f&isve:r=.:lr-NdamOTUs.en.&vie'W-"' •.. 
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Gmail ~ Federal Blvd Prope~ 

IRS regulaUons require us to advise you that, unless otherwise specifically noted, any federal tax advice In this communication 

(including any attachments, enclosures, or other accompanying materials) was not Intended or written to be used. and it cannot be 

used, by any taxpayer for the purpose of avoiding penaltles; furthermore, this communication was not intended or written to support 

the promotion or markeUng of any of the transactions or matters JI addresses. This emall ls considered a confidential communicalion 

and Is Intended for the person or firm ldentlned above. If you have reC81ved this in error, please contact us at (856)576-1040 and 

return this to us or destroy II Immediately. If you are In possession of thfs confidential Information, and you are not the rntended 

recipient, you are hereby notified that any unauthorl.led disclosure, copying, distribution or dlssemlnation of the contents hereof Is 
strlctly prohibited. Please notify the sender of this facslmlle ·immediately and arrange for the return or destruction of this facsimile and 

all attachments. 

~ 17-0226 Fed Blvd Comm Purchase v3 (First Di'aft).pdf 
. 347K · 

httns://mail.o-onP1e.cnm/mail/t1/0/?ni=?.&1k=:~O:ir.hr.f71f&i.r::vP.t=lr-NilnmOTI J~_P.n.&viP.w= ... 
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AGREE:MENTOFPURCHASEANDSALEOFREALPROPERTY 

THIS AGREEMENT OF PURCHASE AND SALE OF REAL PROPERTY 
("Agreement'') is made and entered into this_·_ day of _____ _, 2017, by and between 

DARRYL COTTON, an individual resident of San Diego, CA (4'Seller"), and 6176 FEDERAL 
BL VD TRUST dated ___ __,. 2017, or its ~signee ("Buyer"), 

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of 
which are hereby acknowledged, it is mutually covenanted and agreed by Seller and Buyer as 
follows: 

1. DEFINITIONS. For the purposes of this Agreement the following terms will be 
defined as fo11ows: 

a. "Real Property": That certain real property commonly known as 6176 

Federal Blvd., San Diego, California, as legally described in Exhibit ''A" attached hereto and made 
a part hereof. 

b. "Date of Agreement": -The latest date of execution of the Seller or the 

Buyer, as indicated on the signature page. 

c. "Purchase Price": The Purchase Price for the Property (defined below) is 

Four Hundred Thousand Dollars ($400,000.00). 

d. "Due Diligence Period": The period that expires at 5:00 p.m., California 

time, on the date the CUP (defined below) is issued to Buyer or its designated assign. 

e. "Escrow Agent": The Escrow Agent is: [NAME] 

f. "Title Company": The Title Company is: [NAME] 

g. "Title Approval Date": The Title Approval Date shall be twenty (20) days 

following Buyer1s receipt of a Preliminary Title Report and all underlying documents. 

h. "Closing", "Closing Date" and "Close of Escrow": These tenns are used 

interchangeably in this Agreement. The closing sha11 occur on or at 5:00 p.m., California time, on 

the date fifteen (15) days from the date Buyer or its designated assign is approved by the city of San 

Diego for a conditional use pennit to distribute medical marijuana from the Real Property ("CUP''). 

Notwithstanding the foregoing, in no event shalI Closing occur later than March 1, 2018, unless 

mutually agreed by the parties. 
I 

i. "Notices" will be sent as follows to: 

Buyer: 

I 

:1 

6176 Federal Blvd. Trust 
6176 Federal Blvd. 
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with a copy to: 

Seller: 

Escrow Agent: 

San Diego, California 92114 
Attn: 
Fax.No.: 
Phone No.: 

Austin Legal Group, APC 
3990 Old Town Ave, A-112 
San Diego, CA 921 I 0, · 

Danyl Cotton· 
Address: 
City, State, Zip 
Attn: 
Fax.No.: 
Phone No.: 

[NAME] 
[ADDRESS] 

2. PURCHASE AND SALE, Subject to all of the tenns and conditions of this 
Agreement and for the consideration set forth, UJX>P Closing Seller shall convey to Buyer, and 
Buyer shall purchase from Seller, all of the following: 

' 

a. The Real Property and all of Seller's interest in all buildings, improvements, 
facilities, fixtures and paving thereon or associated therewith (collectively, the 11Improvements,,), 
together with all easements, hereditaments and appurtenances thereto, subject.only to the Pennitted 
Exceptions in accordance with Section 5.b; 

b. All other right, title and i;nterest of Seller constituting part and parcel of the 
Property (hereinafter defined), including, but not limited to, all lease rights, agreements, easements, 
licenses, permits, tract maps, subdivision/condominium filings and approvals, air rights, sewer 
agreements, water line agreements, utility agreements, water rights, oil, gas and mineral rights, all 
licenses and pennits related to the Property, and all plans, drawings, engineering studies located 
wiU.in, used in connection with, or related to the.Property, if any in Seller's possession (collectively, 
the 1'Intangibles"). (Reference herein to the "Property11 shall include the Real Property, 
Improvements, and Intangibles). 

3. fllB,CHASE PRICE AND PAYMENT; DEPOSIT. The Purchase Price will 
be paid as follows: 

' 
' 

a. ~pqsit. There shall be no Deposit required. It is acknowledged and agreed 
that Buyer has provided Seller alternative consideration in lieu of the Deposit. 

i . 

b. Cash Balance. Buyer shall deposit into Escrow the cash balance of the 
Purchase Price, plus or minus prorations and costs pursuant to Section 15, in the fonn of cash, bank 

' I 
I 
2 

6116 Federal Blvd, l'lll:chaoa l\qreemont 



273

' 
cashier's check or confirmed wire transfer of fu~ds not less than one (1) business day prior to the 
Close of Escrow. 

4. ESCROW. 

a. Execution of Form Escrow Instructions. Seller shall deposit this Agreement 

with Escrow Agent upon full execution of same by Buyer and Seller, at which time escrow (the · 

"Escrowu) shall be deemed to be opened. Es~row Agent shall thereafter promptly execute the 

original of this Agreement, provide copies thereof to Buyer and Seller. Immediately upon receipt of 

such duly executed copy of this Agreemen4 Escrow Agent shall also notify Seller and Buyer of the 

opening of Escrow, This Agreement shall act as escrow instructions to Escrow Agent, and Escrow 

Agent shall hereby be authorized and instructed to deliver the documents and monies to be 

deposited into the Escrow pursuant to the terms of this Agreement. Escrow Agent shall prepare the 

Escrow Agent's standardwform escrow agreement (if such a form is required by Escrow Agent). 

which shal1, to the extent that the same is consi~tent with the terms hereof and approved by Seller 

and Buyer and not exculpate Escrow Agent from acts of negligence and/or willful misconduct, inure 

to the benefit of Escrow Agent. Said standard form escrow instructions shall be executed by Buyer 
and Seller and returned to Escrow Agent within three (3) business days .from the date same are 

received from Escrow Agent. To the extent that Escrow Agent's standard-form escrow agreement is 

inconsistent with the terms hereof, the terms of this Agreement shall control. Should either party fail 

to return the standard form escrow instructions to Escrow Agent in a timely mnnner, such failure 

shall not constitute a material breach of this Agreement. 

b. Close of Escrow. Except as provided below, Escrow shall close no later than 
the date provided for in Section 1, above. 

c. Fnilure to Receive C~. Should Buyer be denied its application for the CUP 

or otherwise abandon its CUP application, it shall have the option to terminate this Agreement by 

Mitten notice to Seller, and the parties shall have no further liability to one another, except for the 

'•Buyer's Indemnity,, (as detailed in Section 8 below). 

5. TITLE MA TIERS. 

a. Preliminary Title Report/Review of Title. As soon as practicable, but in no 

event later than five (5) business days after the Date of Agreement, Escrow Agent shall have 

delivered or shall cause to be delivered to Buyer a Preliminary Title Report issued by Title 

Company covering the Property (the "Preliminary Title Report''), together with true copies of all 

documents evidencing matters of record shown as exceptions to title thereon. Buyer shall have the 

right to object to any exceptions contained in the Preliminary Title Report and thereby disapprove 

the condition of title by giving written notice to Seller on or before the Title Approval Date as 
defined in Section 1. Any such disapproval shall specify with particularity the defects Buyer 

disapproves. Buyer's failure to timely disappn;ive in Vvriting shall be deemed an approval of all 

exceptions. If Buyer disapproves of any matter affecting title, Seller shall have the option to elect to 

(i) cure or remove any one or more of sucJl exceptions by notifying Buyer within five (5) business 

days from Se1ler1s receipt of Buyer's disapproval, or (ii) terminate this Agreement, in which event 

Buyer shaU receive a refund of its Deposit and all accrued interest, and the parties shall have no 
!3 ' 
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further liability to one another, except for the Buyer's Indemnity. Seller's failure to timely notify 
Buyer of its election, as provided above, shall conclusively be deemed to be Seller's election to 
tenninate this Agreement. For three (3) business days following Seller's actual or deemed election 
to tenninate this Agreement, Buyer shall have the right to waive, in writing, any one or more of 
such title defects that Seller has not elected to cure or remove and thereby rescind Seller's election to 
tenninate and close Escrow, taking title to the Property subject to such title exceptions. 

; 

b, Pennitted Exceptions. The folJowing exceptions shown on the Preliminary 
Title Report (the "Permitted Exceptions") are approved by Buyer: 

(1) Real property taxes not yet due and payable as of the Closing Date, 
which shall be apportioned as hereinafter provided in Section 15; 

(2) Unpaid installments of assessments not due and payable on or before 
· the Closing Date; 

(3) 
written consent ot: Buyer; 

Any matters affecting the Property that are created by, or with the 

(4) The pre-printed exclusions and exceptions that appear in the Owner's 
Title Policy issued by the Title Company; and 

~ 

(5) Any matter to which Buyer has not delivered a notice of a Title 
Objection in accordance with the tenns of Section 5.a hereof. 

i 

Notwithstanding the foregoing or anything else to the contrary, Seller shall 
be obligated, regardless of whether Buyer objects to any such item or exception, to remove or cause 
to be removed on or before Closing, any and all' mortgages, deeds of trust or similar liens securing 
the repayment of money affecting title to the Property, mechanic's liens, materialmen's liens, 
judgment liens, liens for delinquent taxes and/or any other liens or security interests ("Mandatory 
Cure Items';. ' 

c. Title Policy. The Title Policy shall be an ALTA Standard Owners Policy 
with liability in the amount of the Purchase Price, showing fee title to the Property as vested in 
Buyer, subject only to the Pennitted Exceptions. At Buyer's election, the Title Policy to be 
delivered to Buyer shall be an ALTA Extended, Owners Policy, provided that the issuance of said 
ALTA Policy does not delay the Close of Escrow. The issuance by Title Company of the standard 
Title Policy in favor of Buyer, insuring fee title to the Property to Buyer in the amount of the 
Purchase Price, subject only to the Pennitted Exceptions, shall be conclusive evidence that Seller 
has complied with any obligation, express or implied, to convey good and marketable title to the 
Propertyto Buyer. ' 

d. Title and Survey Costs. The cost of the standard portion of the premium for 
the Title Policy shall be paid l;>y the Seller. Buyer shall pay for the survey, if necessary, and the 
premium for the ALTA portion of the Title Policy and all endorsements requested by Buyer. 

4 
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6. SELLER'S DELIVERY OF SPECIFIED DOCUMENTS. Seller has provided to 
Buyer those necessary documents and materials respecting the Property identified on Exhibit "B", 
attached hereto and made a part hereof eProperty Information''). The Property Infonnation 
shall include, inter alia, all disc1osures from Seller regarding the Property required by California and 
federal law. i 

7. DUE DILIGENCE. Buyer shaH have through the last day of the Due Diligence 
Period, as defined in Section I, in which to. examine, inspect, and investigate the Property 

Infonnation, the Property and any other re1ating .to the Property or its use and or Compliance with 
any app1icab]e zoning ordinances, regu]ations, licensing or pennitting affecting its use or Buyer's 
intention use and, in Buyers sole discretion) _and. in Buyer's sole and absolute judgment and 
discretion, to detennine whether the Property is acceptable to Buyer in its present condition and to 
obtain all necessary interna1 approvals. Notwithstanding anything to the contrary in this Agreement, 
Buyer may tenninate this Agreement by giving notice of tennination (a "Due Diligence 
Termination Notice'') to Seller on or before the last day of the Due Diligence Period, in which 
event Buyer shal1 receive the immediate return of the Deposit and this Agreement shall tenninate, 
except that Buyer1s Indemnities set forth on Section 8, shal1 survive such tennination. 

8. PHYSICAL INSPECTION; BUYERS INDEMNITIES. 
I 

a. Buyer shaH have the right, upon reasonab]e notice and during regular 
business hours, to physica11y inspect on a non-intrusive basis, and to the extent Buyer desires, to 

cause one or more representatives of Buyer to physica1ly inspect on a non-intrusive basis, the 
Property without interfering with the occupants or operation of the Property Buyer shall make all 
inspections in good faith and with due diligence. AU inspection fees, appraisal fees, engineering 
fees and other expenses of any kind incurred by Buyer relating to the inspection of the Property will 
be solely Buyer's expense. Sel1er shall cooperate with Buyer in all reasonable respects in making 
such inspections, To the extent that a Phase I environmental assessment acceptab]e to Se11er 
justifies it, Buyer shall have the right to have an independent environmental consultant conduct an 
environmental inspection in excess of a Phase.I assessment of the Property. Buyer shal1 notify 
Sel1er not Jess than one (1) business day in advance of making any inspections or interviews. 1n 
making any inspection or interviews hereunder,-Buyer wiH treat, and will cause any representative 

of Buyer to treat, all infonnation obtained by J3uyer pursuant to the tenns of this Agreement as 
strictJy confidential except for such infonnation which Buyer is required to disc1ose to its 
consultants, attorneys, lenders and transferees. ! 

b. Buyer agrees to keep t4e Property free and clear of an mechanics' and 
materia]men's 1iens or other Hens arising out of any of its activities or those of its representatives, 
agents or contractors. Buyer shaU indemnify, defend (through legal counsel reasonably acceptable 
to Se1ler), and hold Seller, and the Property, harm]ess from an damage, loss or liability, including 
without Hmitation attorneys' fees and costs of court, mechanics' liens or claims, or claims or 

assertions thereof arising out of or in connection with the entry onto, or occupation of the Property 
by Buyer, its agents, emp]oyees and contractors and subcontractors. This indemnity shaH survive 

the sale of the Property pursuant to the tenns of this Agreement or, if such sale is not consummated, 
the termination of this Agreement. After each such inspection or investigation of the Property, 

' l 
r 
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; ~ 

Buyer agrees to immediately restore the Property or cause the Property to be restored to its 
condition before each such inspection or investigation look place, at Buyers sole expense. 

' 
9. COVENANTS OF SELLER. Dµring the period from the Date of Agreement until 

the earlier of tennination of the Agreement or the. Close of Escrow, Seller agrees to the following: 

a. Seller shall not pennit or suffer to exist any new encumbrance, charge or lien 
or allow any easements affecting all or any portion of the Property to be placed or claimed upon the 
Property unless such encumbrance, charge, lien or easement has been approved in writing by Buyer 
or unless such monetary encumbrance, charge or lien will be removed by Seller prior to the Close of 
Escrow. 1 

: I 

b. Seller shall not execute ~r amend, modify, renew, extend or tenninate any 
contract without the prior written consent of Buyer, which consent shall not be unreasonably 
withheld. If Buyer fails to provide Seller with notice of its consent or refusal to consent, Buyer shall 
be deemed to have approved such contract or modification, except that no contract entered into by 
Seller shall be for a period longer than thirty (30) days and shall be tenninnble by the giving of a 
thirty (30) day notice. ' 

c. Seller shall notify Buyer of any new matter that it obtains actual knowledge 
of affecting title in any manner, which was not i:reviously disclosed to Buyer by the Title Report. 
Buyer shall notify Seller within five (5) business days of receipt of notice of its acceptance or 
rejection of such new matter. If Buyer rejects such matter, Seller shall notify Buyer within five (5) 
business days whether it will cure such matter. If Seller does not elect to cure such matter within 
such period, Buyer may tenninate this Agreement or waive its prior disapproval within three (3) 
business days. 

IO. REPRESENTATIONS OF SELLER. 

a. Seller represents and warrants to Buyer that: 

(I) The execution ~d delivery by Seller of, and Seller's perforrn.ance 
under, this Agreement are within Sellers powers and have been duly authorized by all requisite 

action. 

(2) This Agreement constitutes the legal, valid and binding obligation of 

Seller, enforceable in accordance with its tenns, subject to laws applicable generally to applicable 
bankruptcy, insolvency, reorganization, moratorium or similar laws or equitable principles affecting 

or limiting the right of contracting parties generally. , 
i 

(3) Perfonnance of this Agreement by Seller will not result in a breach 
of,. or constitute any default under any agreement or instrument to which Seller is a party, which 

breach or default will adversely affect Seller's ability to perfonn its obligati9ns under this 
Agreement. · 

6 
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(4) To Seller's knowledge, without duty of inquiry, the Property is not 
presently the subject of any condemnation or similar proceeding, and to Seller's knowledge, no such 
condemnation or similar proceeding is currently threatened or pending. 

(5) To SeUer's knowledge,- there are no management, service, supply or 
maintenance contracts affecting the Property which shall affect the Property on or fo11owing the 

Close of Escrow except as set forth in Exhibit "c:• attached hereto and made a part hereof. 

(6) Seller is not a ''foreign person'' within the meaning of Section 1445 
of the Internal Revenue Code of 1986 (i.e., Seller is not a nonwresident alien, foreign corporation, 

foreign partnership, foreign trust or foreign estate as those tenns are defined in the Code and 
regulations promulgated). ' 

(7) Seller (a) is not in receivership; (b) has not made any assignment 

related to the Property for the benefit of creditors; (c) has not admitted in writing its inability to pay 
its debts as they mature; (d) has not been adjudicated a bankrupt; (e) has not filed a petition in 
voluntary bankruptcy, a petition or answer seeking reorganization, or an arrangement with creditors 

under the Federal Bankruptcy Law or any other similar law or statute of the United States or any 

state, and (f) does not have any such petition described in Clause (e) hereof filed against Seller. 

(8) Seller has not received written notice, nor to the best of its 

knowledge is it aware, of any actions, suits or proceedings pending or threatened against Seller 

which affect title to the Property, or which would question the va1idity or enforceability of this 

Agreement or of any action taken by Seller under this Agreement, in any court or before any 

governmental authority, domestic or foreign. 1 

(9) Unless otherwise disclosed herein in Exhibit D, to Seller's knowledge 
without duty of inquiry, there does not exists any conditions or pending or threatening lawsuits 

which would materially affect the Property, including but not limited to, underground storage, tanks, 

soil and ground water. 

(10) That Seller has delivered to Buyer all written infonnation, records, 

and studies in Seller's possession concerning hazardous, toxic, or governmentally regulated 

materials that are or have been stored, handled, disposed of, or released on the Property. 

b. If after the expiration of the Due Diligence Period but prior to the Closing, 

Buyer or any of Buyer's partners, members, trustees and any officers, directors, employees, agents, 

representatives and attorneys of Buyer, its partners, members or trustees (the "Buyer's 

Representatives,,) obtains knowledge that any of the representations or warranties made herein by 

Seller are untrue, inaccurate or incorrect in any material respect, Buyer shall give Seller written 

notice thereof within three (3) business days of obtaining such knowledge (but, in any event, prior to 

the Closing), If at or prior to the Closing, Seller obtains actual knowledge that any of the 

representations or warranties made herein by Seller are untrue, inaccurate or incorrect in any 

material respect, Seller shall give Buyer written notice thereof within three (3) business days of 

obtaining such knowledge (but, in any event, prfor to the Closing). In such cases, Buyer, may elect 

either (a) to consummate the transaction, or (b) to tenninate this Agreement by written notice given 
7 . 
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; 

to Seller on the Closing Date, in which event •this Agreement shall be terminated1 the Property 

Information returned to the Seller and, thereat.ler, neither party shall have any further rights or 

obligations hereunder except as provided in any section hereof that by its terms expressly provides 

that it survives the termination of this Agreement. 

c. The representations of Seller set forth herein shall survive the Close of 

Escrow for a period of twelve {12) months. 

11. REPRESENTATIONS AND WARRANTIES BY BlNER, 
' ! 

a. Buyer represents and warrants to Seller that: 
I 

(9) Buyer is duly organized and legally existing, the execution and 

delivery by Buyer of, and Buyer's performance under, this Agreement are within Buyer's 

organizational powers, and Buyer hes the authority to execute and deJiver this Agreement 
! 
I 

(l O) This Agreement constitutes the legal, valid and binding obligation of 

Buyer enforceable in accordance with its terms,' subject to laws applicable generally to applicable 

bankruptcy, insolvency, reorganization, moratorium or similar laws or equitable principles affecting 

or limiting the rights of contracting parties generally. 
! 

(11) Performance of this Agreement will not result in any breach of, or 

constitute any default under, any agreement or other instrument to which Buyer is a party, which 

breach or default will adversely affect Buyer's ability to perform its obligations under this 

Agreement. 

(12) Buyer (a) is not in receivership or dissolution, (b) has not made any 

assignment for the benefit of creditors, {c) hes not admitted in writing its inability to pay its debts as 

they mature, (d) has not been adjudicated a bankrupt, {e) has not filed a petition in voluntary 

bankruptcy, a petition or answer seeking reorganization, or an arrangement with creditors under the 

federal bankruptcy law, or any other similar law or statute of the United States or any state, or 

(f) does not have any such petition described in (e) filed against Buyer. 

(5) Buyer hereby warrants and agrees that, prior to Closing, Buyer 

shall {i) conduct all examinations, inspections and investigations of each and every aspect of the 

Property, (ii) review all relevant documents and materials concerning the Property, and (iii) ask 

all questions related to the Property, which are or might be necessary, appropriate or desirable to 

enable Buyer to acquire full and complete knowledge concerning the condition and fitness of the 

Property, its suitability for any use and otherwi~e with respect to the Property. 

12. DAMAGE. Risk of loss up to and including the Closing Date shall be borne by 

Seller. Seller shall immediately notify Buyer in writing of the extent of any damage to the Property. 

In the event of any material damage to or destruction of the Property or any portion thereof, Buyer 
·a 
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may, at its option, by notice to Seller given within ten (10) days after Buyer is notified of such 

damage or destruction (and if necessary the Closing Date shall be ex.tended to give Buyer the full 

ten ( l 0) day period to make such election): (i) tenninate this Agreement and the Earnest Money 

shall be immediately returned to Buyer or (ii) proceed under this Agreement, receive any insurance 

proceeds (including any rent loss insurance applicable to any period on and after the Closing Date) 

due Seller as a result of such damage or destruction and assume responsibility for such repair, and 

Buyer shall receive a credit at Closing for any deductible, uninsured or coinsured amount under said 

insurance policies. If Buyer elects (ii) above, Seller will cooperate with Buyer after the Closing to 

assist Buyer in obtaining the insurance proceeds from Seller's insurers. If the Property is not 
materially damaged, then Buyer shall not have the right to tenninate this Agreement, but Seller shatl 

at its cost repair the damage before the Closing 'in a manner reasonably satisfactory to Buyer or if 

repairs cannot be completed before the Closing, credit Buyer at Closing for the reasonable cost to 

complete the repair. HMaterial damage" and "Materially damaged" means damage reasonably 

exceeding ten percent (10%) of the Purchase Price to repair or that entitles a tenant to tenninate its 

Lease. : 
I 

l 3. CONDEMNATION. Seller shall immediately notify Buyer of any proceedings in 

eminent domain that are contemplated, threatened or instituted by anybody having the power of 

eminent domain over Property. Within ten (10) days after Buyer receives written notice from Seller 
of proceedings in eminent domain that are contemplated, threatened or instituted by anybody having 

the power of eminent domain, and if necessary the Closing Date shall be ex.tended to give Buyer the 

full ten (10) day period to make such election, Buyer may: (i) tenninate this Agreement and the 

Earnest Money shall be immediately returned to Buyer; or (ii) proceed under this Agreement, in 

which event Seller shalt, at the Closing, assign to Buyer its entire right, title and interest in and to 

any condemnation award related to the Real Property, and Buyer shall have the sole right during the 

pendency of this Agreement to negotiate and otherwise deal with the condemning authority in 

respect of such matter. Buyer shall not have any right or claim to monies relating to Sellers loss of 

income prior to closing. 

14. CLOSING 

a. Closing Date. The consummation of the transaction contemplated herein 

("Closingn) shall occur on or before the Closing Date set forth in Section l. Closing shall occur 

through Escrow with the Escrow Agent. Unless otherwise stated herein, all funds shall be deposited 

into and held by Escrow Agent. Upon satisfaction or completion of all closing conditions and 

deliveries, the parties shall direct the Escrow Agent to immediately record and deliver the closing 

documents to the appropriate parties and make disbursements according to the closing statement 

executed by Seller and Buyer. The Escrow Agent shall agree in writing with Buyer that (1) 
recordation of the Deed constitutes its representation that it is holding the closing documents, 

closing funds and closing statements and is prepared and irrevocably committed to disburse the 

closing funds in accordance with the closing statements and (2) release of funds to the Seller shall 

irrevocably commit it to issue the Title Policy in accordance with this Agreement. 

I 

b. Seller's Deliveries in Escrow. On or prior to the Closing Date, Seller shall 

deliver in escrow to the Escrow Agent the following: 
I 
. ' a 
! 
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(13) Deed. A Special Warranty Deed mutually satisfactory to the parties, 
executed and acknowledged by Seller, conveying to Buyer good, indefeasible and marketable fee 
simple title to the Property, subject only to the Pennitted Exceptions (the "Deed"). 

(14) Assignment of Intangible Property. Such assignments and other 
documents and certificates as Buyer may reasonably require in order to fully and completely 

transfer and assign to Buyer all of Seller's right, title, and interest, in and to the Intangibles, all 

documents and contracts related thereto, Leases, and any other permits, rights app]icable to the 

Property, and any other documents and/or materials applicable to the Property, if any. Such 

assignment or similar document shall include an indemnity by Buyer to Seller for all matters 

relating to the assigned rights, and benefits following the Closing Date. 
l 

(3) Assignment and Assumption of Contracts. An assignment and 

assumption of Leases from Seller to Buyer of landlord's interest in the Leases. 
i 

(4) FIRPTA. A non-foreign person affidavit that meets the requirements 
of Section ) 445(b )(2) of the Internal Revenue Code, as amended. 

(5) Additional Documents. Any additional documents that may be 
reasonably required for the consummation of the transaction contemplated by this Agreement. 

c. Buyer's Deliveries in Escrow .. On or prior to the Closing Date, Buyer shall 

deliver in escrow to the Escrow Agent the following: · . . 

(1) Purchase Price. The Purchase Price, less the Deposits, plus or minus 

applicable prorations, deposited by Buyer with the Escrow Agent in immediate funds wired or 

deposited for credit into the Escrow Agent's escrow account. 
' ' t 

(2) Assumption of Intangible Propei:w. A duly executed assumption of 
the Assignment referred to in Section l 4.b(2). 

i . 
(3) Authority. Evidence of existence, organization, and authority of 

Buyer and the authority of the person executing documents on behalf of Buyer reasonably required 

by the Title Company. 

(4) Additional Documents. Any additional documents that may be 

reasonably required for the consummation of the transaction contemplated by this Agreement. 

I 

d. Closing Statements. Seller and Buyer shall each execute and deposit the 

closing statement, such transfer tax declarations and such other instruments as are reasonably 

required by the Title Company or otherwise required to close the Escrow and consummate the 

acquisition of the Property in accordance with the terms hereof. Seller and Buyer hereby designate 

Escrow Agent as the "Reporting Personu for the transaction pursuant to Section 6045(e) of the 

Code and the regulations promulgated thereunder and agree to execute such documentation as is 

reasonably necessary to effectuate such designation. ; 

10 
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e. Title Policy. The Escrow Agent shall deliver to Buyer the Title Policy 

required hereby. 
I 

I 

f. Possession. Sc;,lter shall deliver possession of the Property to Buyer at the 

Closing subject to the Pennitted Exceptions, ancl shall deliver to Buyer all keys, security codes and 

other infonnation necessary for Buyer to assume,possession. 

g. Transfer of Title. The acceptance of transfer of title to the Property by Buyer 

shall be deemed to be full perfonnance and discharge of any and all obligations on the part of Seller 

to be perfonned pursuant to the provisions of this Agreement, except where such agreements and 

obligations are specifically stated to survive the transfer of title. 

15. COSTS. EXPENSES AND P~ORA TIONS. 

a. Seller Will Pay. At the Closing, Seller shall be charged the following: 

(1) AU premiums for an ALTA Standard Coverage Title Policy; 

(2) One-half of all escrow fees and costs; 

(3) Seller's share of prorations; and 

(4) One-half of all transfer taxes. 

b. Buyer Will Pay. At the Closing, Buyer shall pay: 

(1) All document recording charges; 

(2) One-half of all escrow fees and costs; 
I 

(3) Additional charge. for an AL TA Extended Coverage Title Policy, and 
the endorsements required by Buyer; 

! . 
(4) One-half of all transfer taxes; and 

(5) Buyer's share of prorations. 

c. Prorations. 

(I) ~- All non-delinquent real estate taxes and assessments on the 

Property will be prorated as of the Closing Date based on the actual current tax bill. If the Closing 

Date takes place before the real estate taxes are fixed for the tax year in which the Closing Date 

occurs, the apportionment of real estate taxes will be made on the basis of the real estate truces for 

the immediately preceding tax year applied to the latest assessed valuation. All delinquent taxes and 

all delinquent assessments, if any, on the Property will be paid at the Closing Date from funds 

accruing to Seller. AU supplemental taxes billed after the Closing Date for periods prior to the 

11 
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Closing Date will be paid promptly by Seller. Aqy tax refunds received by Buyer which are 

allocable to the period prior to Closing will be paid by Buyer to SeUer. 

(2) Utilities. Gas, water, electricity, heat, fuel, sewer and other utilities 

and the operating expenses relating to the Property shall be prorated as of the Close of Escrow. If 
the parties hereto are unable to obtain final meter readings as of the Close of Escrow, then such 

expenses shall be estimated as of the Close. of Escrow based on the prior operating history of the 
Property. 

16. CLOSING DELIVERIES. 

a. Disbursements And Other Actions by Escrow Agent. At the Closing, 

Escrow Agent will promptly undertake all of the following: 

(I) Funds. Disburse all funds deposited with Escrow Agent by Buyer in 

payment of the Purchase Price for the· Property as follows: 

(a) Deliver to Seller the Purchase Price, less the amount of all items, 

costs and prorations chargeable to the account of Seller; and 
I I 

(b) Disburse the remaining balance, if any, of the funds deposited by 

Buyer to Buyer, less amounts chargeable to Buyer. 

(2) Recording. Cause the Special Warranty Deed (with documentary 

transfer tax infonnation to be affixed after recording) to be recorded with the San Diego County 
Recorder and obtain confonned copies thereof for distribution to Buyer and Seller. 

Buyer. 
(3) Title Policy. Direct the Title Company to issue the Title Policy to 

! 

(4) Delivery of Documents to Buyer or Seller. Deliver to Buyer the any 

documents (or copies thereof) deposited into escrow by Seller. Deliver to Seller any other 

documents (or copies thereof) deposited into Escrow by Buyer. 

17. DEFAULT ANDREMEDIBS ! 

a. Seller's Default. If Seller fails to comply in any mat(,'lrial respect with 

any of the provisions of this Agreement, subject to a right to cure, or breaches any of its 

representations or warranties set forth in this A~ement prior to the Closing, then Buyer may: 

I 

(1) Tenninate this Agreement and neither party shall have any further 

rights or obligations hereunder, except for the obligations of the parties which are expressly 

intended to survive such tenninatioil; or ] 

(2) 
obligations hereunder. 

Bring an action against Seller to seek specific perfonnance of Seller's 

.12 ! 
I 
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I 

b. Buyer1s Default - Liquidated Damages. IF BUYER FAILS TO TIMELY 

COMPLETE THE PURCHASE OF THE PROPERTY AS PROVIDED IN nus AGREEMENT 

DUE TO ITS DEFAULT, SELLER SHALL BE RELEASED FROM ITS OBLIGATION TO 

SELL THE PROPERTY TO BUYER. BUYER AND SELLER HEREBY ACKNOWLEDGE 

AND AGREE THAT IT WOULD BE IMPRACTICAL AND/OR EXTREMELY DIFFICULT TO 

FIX OR ESTABLISH THE ACTUAL DAMAGE SUSTAINED BY SELLER AS A RESULT OF 

SUCH DEFAULT BY BUYER, AND AGREE THAT THE DEPOSTI'S ARE A REASONABLE 

APPROXIMATION THEREOF. ACCORDINGLY, IN TI-IE EVENT 1HAT BUYER FAILS TO 
COMPLETE THE PURCHASE OF THE PROPERTY AS PROVIDED IN 1HIS AGREEMENT 

DUE TO ITS DEFAULT, THE DEPOSIT SHALL CONSTITUTE AND BE DEEMED TO BE 

THE AGREED AND LIQUIDATED DAMAGES OF SELLER, AND SHALL BE SELLER'S 
SOLE AND EXCLUSfVE REMEDY. SEILER AGREES TO WAIVE ALL OTHER 

REMEDIES AGAINST BUYER WHICH SELLER MIGHT OTHER WISE HA VE AT LAW OR 

IN EQUITY BY REASON OF SUCH DEF AULT BY BUYER. THE LIQUIDATED DAMAGES 

ARE NOT INI'ENDED TO BE A FORFEITURE OR PENALTY, BUT ARE INTENDED TO 
CONSTITUTE LIQUIDATED DAMAGES TO.SELLER. 

Seller•s Initials Buyer's Initials 

c. Escrow Cancellation Following a Tennination Notice. If either party 

tenninates this Agreement as _pennitted under any provision of this Agreement by delivering a 

tennination notice to Escrow Agent and the other party, Escrow shall be promptly cancelled and, 

Escrow Agent shall return all documents and funds to the parties who deposited them, less 
applicable Escrow cancellation charges and expenses. Promptly upon presentation by Escrow 

Agent, the parties shall sign such instn,!ction and' other instruments as may be necessary to effect the 
foregoing Escrow cancellation. · 

d. Other Expenses. If this Agreement is tenninated due to the default of a 

party, then the defaulting party shall pay any fees due to the Escrow Agent for holding the Deposits 

and any fees due to the Title Company in connection with issuance of the Preliminary Title report 

and other title matters (together, "Escrow Cancellation Charges"). If Escrow fails to close for any 

reason, other than a default under this Agreement, Buyer and Seller shall each pay one-half(½) of 

any Escrow Cancellation Charges. ' · 

l8. MISCELLANEOUS. 
l 

a. Entire Agreement. This Agreement, together with the Exhibits and 

schedules hereto, contains all representations, warranties and covenants made by Buyer and Seller 

and constitutes the entire understanding between the parties hereto with respect to the subject matter 

hereof. Any prior correspondence, memoranda or agreements are replaced in total by this 

Agreement together with the Exhibits and schedules hereto. 

b. Time. Time is of the essence in the _perfonnance of each of the parties' 

respective obligations contained herein. 
13 · 
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I 

c. Attomeys1 Fees, In the event of any action or proceeding brought by either 

party against the other under this Agreement, the prevailing party shalJ be entitled to recover all 
costs and expenses including its attomeys1 fees in such action or proceeding in such amount as the 

court may adjudge reasonable. The prevailing party shall be detennined by the court based upon an 

assessment of which party1s major arguments made or positions taken in the proceedings could 

fairly be said to have prevailed over the other party's major arguments or positions on major 

disputed issues in the court's decision. If the p~rty which shall have commenced or instituted the 

action, suit or proceeding shall dismiss or discontinue it without the concurrence of the other party, 
such other party shall be deemed the prevailing party. 

d. Assignment. Buyer1s rights and obligations hereunder shall be assignable 
without the prior consent of Seller. 

e. Governing Law. This Agreement shall be governed by and construed in 
accordance with the laws of the State of California. 

f. Confidentiality and Return of Documents. Buyer and Seller shall each 

maintain as confidential any and all material obtf!ined about the other or, in the case of Buyer, about 
the Property or its operations, this Agreement or the transactions contemplated hereby, and shall not 

disclose such information to any third party. Except as may be required by law, Buyer will not 
divulge any such infonnation to other persons or entities including, without limitation, appraisers, 

real estate brokers, or competitors of Seller. Notwithstanding the foregoing, Buyer shall have the 

right to disclose information with respect to the Property to its officers, directors, employees, 
attorneys, accountants, environmental auditors, engineers, potential lenders, and pennitted assignees 

under this Agreement and other consultants to the extent necessary for Buyer to evaluate its 

acquisition of the Property provided that all· such persons are told that such information is 
confidential and agree (in writing for any third party engineers, environmental auditors or other 

consultants) to keep such infonnation confide11tial. If Buyer acquires the Property from Seller, 

either party shalt have the right, subsequent to the Closing of such acquisition, to publicize the 

transaction (other than the parties to or the specific economics of the transaction) in whatever 
manner it deems appropriate; provided that any press release or other public disc1osure regarding 

this Agreement or the transactions contemplated-herein, and the wc;,rding of same, must be approved 
in advance by both parties, which approval shall not be unreasonably withheld. The provisions of 

this section shall survive the Closing or any tennination of this Agreement. In the event the 
transaction contemplated by this Agreement does not close as provided herein, upon the request of 

Seller, Buyer shall promptly return to Seller all Property Information and all other documents, 

reports and records obtained by Buyer in connection with the investigation of the Property. 

g. Interpretation of Agreement. The article, section and other headings of this 

Agreement are for convenience of ref~rence only and.shall not be construed to affect the meaning of 

any provision contained herein. Where the context so requires, the use of the singular shall include 

the plural and vice versa and the use of the masculine shall include the feminine and the neuter. The 

tenn "person" shall include any individual, partnership, joint venture, corporation, trust, 
unincorporated association, any other entity and any government or any department or agency 

thereof, whether acting in an individual, fiduciary or other capacity. 
14 · . 

6116 Federal Blvd. Purchoae Agreement 

' i 



285

h. Amendments. This Agreement may be amended or modified only by a 
written instrument signed by Buyer and Seller. : 

i. Drafts Not an Offer to Enter Into a Legally Binding Contract. The parties 
hereto agree that the submission of a draft of this Agreement by one party to anqther is not intended 
by either party to be an offer to enter into a legally binding contract with respect to the purchiire and 
sale of the Property, The parties shall be legally bound with respect to the purchase and sale of the 
Property pursuant to the tenns of this Agreement only if and when both Seller and Buyer have fully 
executed and delivered to each other a counterpart of this Agreement (or a copy by facsimile 
transmission). 1 

j. No Partnership. The relationship of the parties hereto is solely that of Seller 
and Buyer with respect to the Property and no joint venture or other partnership exists between the 
parties hereto, Neither party has any fiduciary relationship hereunder to the other. 

k. No Third PartY Beneficiary. The provisions of this Agreement are not 
intended to benefit any third parties. 

I. Survival. Except as expressly set forth to the contrary herein, no 
representations, warranties, covenants or agreements of Seller contained herein shall survive the 
Closing. 1 

m. Invalidity and Waiver. If any portion of this Agreement is held invalid or 
inoperative, then so far as is reasonable and possible the remainder of this Agreement shall be 
deemed valid and operative, and effect shall be given to the intent manifested by the portion held 
invalid or inoperative. The failure by either party to enforce against the other any tenn or provision 
of this Agreement shall be deemed not to be a waiver of such party's right to enforce against the 
other party the same or any other such tenn or provision, unless made in writing. 

I 

n. Notices. All notices required or permitted hereunder shall be in writing and 
shall be served on the parties at the addresses set forth in Section 1. Any such notices shall be either 
(a) sent by overnight delivery using a nationally recognized overnight courier, in which case notice 
shall be deemed delivered one ·business day after deposit with such courier, (b) sent by telefax or 
electronic mail, in which case notice shall be deemed delivered upon confinnation of delivery if 
sent prior to 5:00 p.m. on a business day (othetwise, the next business day). or (c) sent by personal 
delivery. in which case notice shall be deemed delivered upon receipt. A party's address may be 
changed by written notice to the other party; provided, however, that no notice of a change of 
address shall be effective until actual receipt of such notice. Copies of notices are for infonnational 
purposes only, and a failure to give or receive copies of any notice shall not be deemed a failure to 
give notice. Notices given by counsel to the Buyer shall be deemed given by Buyer and notices 
given by counsel to the Seller shall be deemed given by Seller. 

o. Calculation of Time Periods. Unless othetwise specified, in computing any 
period of time described herein, the day of the act or event after which the designated period of time 
begins to run is not to be included and the last day of the period so computed is to be included., 
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I 
' I 
I 

unless such last day is a Saturday, Sunday or leg~l holiday, in which event the period shall run until 
the end of the next day which is neither a Saturday, Sunday, or legal holiday. The last day of any 
period of time described herein sha11 be deemed to end at 5:00 p.m. Ca1ifornia time, 

p. Brokers. The parties represent and warrant to each other that no broker or 
finder was instrumental in arranging or bringing about this transaction. 

' 

q. Procedure for Indemnity. The fo)lowing provisions govern actions for 
indemnity under this Agreement. Promptly after receipt by an indemnitee of notice of any claim, 
such indemnitee will, if a claim in respect thereof is to be made against the indemnitor, deliver to 
the indemnitor written notice thereof and the indemnitor shall have the right to participate in, and, if 
the indemnitor agrees in writing that it will be responsible for any costs, expenses, judgments, 
damage~ and losses incurred by the indemnitee with respect to such claim, to assume the defense 
thereof with counsel mutually satisfactory to the parties; provided, however, that an indemnitee 
shall have the right to retain its own counsel, with the fees and expenses to be paid by the 
indemnitor, if the indemnitee reasonably believes that representation of such indemnitee by the 
counsel retained by the indemnitor would be inappropriate due to actual or potential differing 
interests between such indemnitee and any other party represented by such counsel in such 
proceeding. The failure to deliver written notice to the indemnitor within a reasonable time of 
notice of any such claim shall relieve such indeinnitor of any liability to the indemnitee under this 
indemnity only if and to the extent that such failure is prejudicial to its ability to defend such action, 
and the omission so to deliver written notice to the indemnitor will not relieve it of any liability that 
it may have to any indemnitee other than under this indemnity. If an indemnitee settles a claim 
without the prior written consent of the indeninitor, then the indemnitor shall be released from 
liability with respect to such claim unless the indemnitor has unreasonably withheld or delayed such 
consent. ; 

' 
r. Further Assurances. In addition to the acts and deeds recited herein and 

contemplated to be perfonned, executed and/or delivered by the parties hereto at Closing, Buyer and 
Seller each agree to perfonn, execute and deliver, but without any obligation to incur any additional 
liability or expense, on or after the Closing any further deliveries and assurances as may be 
reasonably necessary to consummate the transactions contemplated hereby. 

' ; 

s. Execution in Countetparts. This Agreement may be executed in any number 
of counterparts, each of which shall be deemed to be an original, and all of such counterparts shall 
constitute one Agreement. To facilitate e~ecution of this Agreement, the parties may execute and. 
exchange by telephone facsimile counterparts ofthe signature pages. 

' . 
, . 

t. Section 1031 Exchange. .Either party may consummate the purchase or sale 
· (as applicable) of the Property as part of a so-called like kind exchange (an ''Exchange") pursuant 

to Section 1031 of the Internal Revenue Code of 1986, as amended (the "Code"), provided that: (a) 
the Closing shall not be delayed or affected by reason of the Exchange nor shaU the consummation 
or accomplishment of an Exchange be a condition precedent or condition subsequent to the 
exchanging party's obligations under this Agr~ement; (b) the exchanging party shall effect its 
Exchange through an assignment of this Agreement, or its rights under this Agreement, to a · 
qualified intennediary (c) neither party shall b~ required to take an assignment of the purchase 
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agreement for relinquished or replacement property or be required to acquire or hold title to any real 
property for purposes of consummating an Exchange . desired by the other party; and (d) the 
exchanging party shall pay any additional costs that would not otherwise have been incurred by the 
non-exchanging party had the exchanging party not consummated the transaction through an 
Exchange. Neither party shall by this Agreement or, acquiescence to an Exchange desired by the 
other party, have its rights under this Agreement affected or diminished in any manner or be 
responsible for compliance with or be deemed to have warranted to the exchanging party that its 
Exchange in fact complies with Section l 031 of the Code. 

u. Incorporation of Recitals/Exhibits. All recitals set forth herein above and 
the exhibits attached hereto and referred to herein are incorporated in this Agreement as though 
fully set forth herein. ! 

I 

v. Partial Invalidity. If any provision of this Agreement is held by a court 
of competent jurisdiction to be invalid or unenforceable, the remainder of the Agreement shall 
continue in full force and effect and shall in rio way be impaired or invalidated, and the parties 
agree to substitute for the invalid or unenforceable provision a valid and enforceable provision 
that most closely approximates the intent and economic effect of the invalid or unenforceable 
provision. 

w. Waiver of Covenants, Conditions or Remedies. The ·waiver by one party 
of the performance of any covenant, condition or promise, or of the time for performing any act, 
under this Agreement shall not invalidate this Agreement nor shall it be considered a waiver by 
such party of any other covenan~ condition or promise, or of.the time for performing any other 
act required, under this Agreement. The exercise of any remedy provided in this Agreement 
shall not be a waiver of any consistent remedy provided by law, and the provisions of this 
Agreement for any remedy shall not exclude any other consistent remedies unless they are 
expressly excluded. 

x. Legal Advice. Each party has received independently legal advice from 
its attorneys with respect to the advisability of executing this Agreement and the meaning of the 
provisions hereof. The provisions of this Agreement shall be construed as to the fair meaning and 
not for or against any party based upon any attribution of such party as the sole source of the · 
language in question. · 

' 
y. Memorandum of Agreement; Buyer and Seller shall execute and notarize 

the Memorandum of Agreement included herewith as Exhibit E, which Buyer may record with 
the county of San Diego~ in its sole discretion. 

SIGNATURE PAGE FOLLOWS 
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement effective the 
day and year first set forth above. 

BUYER: SELLER: 

6176 FEDERAL BL VD TRUST DARRYL COTTON. 

By: 

Printed: ----------,..--

Its: Trustee 

i 
I 

Escrow Agent has executed this Agreement in order to confinn that the Escrow Agent has 
received and shall hold the Deposit and the interest earned thereon, in escrow, and shall disburse the 
Deposit, and the interest earned thereon. pursuant to the provisions of this Agreement. 

Date: 2017 ___ ___, 

By: 

Escrow Officer 
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EXHIBIT "A" 

LEGAL DESCRIPTION OF REAL PROPERTY 
(to be provided by the Title Company) 

19 
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PROPERTY INFORMATION 
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EXHIBIT "C" 
! 

SERVICE CONTRACTS 
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EXlilBIT"D" 

THREATENED OR PENDING LAWSUITS 

24 
6176 rederal Blvd. Purchase Agreement 



295

I. 

' 

EXHIBIT ~'E" 

MEMORANDUM OF AGREEMENT 

.. 
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Gmail - Statement 

· -RI Gmail 

Statement 
1 message 

Larry Geraci <Lany@tfcsd.net> 
To: Danyl Cotton <darryl@inda-gro.com> 

Best Regards, 

Larry E. Geraci, EA 

Tax & Financial Center, Inc 

5402 Ruffin Rd, Ste 200 

San Diego, Ca 92123 

Web: Larrygeraci.com 

Bus: 858.576.1040 

Fax: 858. 630. 3900 

Circular 230 Disclaimer: 

Darryl Cotton <indag rodarryl@gmaii.com> 

Thu, Mar 2, 2017 at 8:51 AM 

i 

IRS regulations require us to advise you that, u·nless otherwise specifically noted, any federal tax advice in this communication 

(Including any ~ttachmenls, enclosures, or olhar accompanying :materials) was not intended or written to be used, and it cannot be 

used, by any taxpayer for the purpose of avoiding penalties; fuithermore, this communicallon was not intended or written to support 

the promotion or marketing of any of the transactions or r:natters il addresses. This email ls considered a confidential communicaUon 

httm:·//m:>.il.oonPle.cnm/maiVu/0/?ui=2&ik=505cbcf73f&isver-lr-NdqmOTUs.en.&view=' ... 
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Gmail - Statement 

I 

and is intended for the person or firm identmed above, 1r you have received this in error, please contact us at (858)576-1040 and 

return this to us or destroy it Immediately. If you are In possession of !hls confidential lnformatton, and you are not the Intended 

reclpfent, you are hereby noUfled that any unauthorized disclosure, copying, distribution or dissemination of the contents hereof is 

slrlc\ly prohibited. Please notify the sender of this facslmlle immediately and arrange for the return or destruction of this facsimile and 

all attachments. 

~ 17..0227 Side Agreement unslgned.docx 
35K 
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SIDE AGREEMENT 

Dated as of March __J 2017 

By and Among 

DARRYL COTTON 

and 

6176 FEDERAL BLVD TRUST 

This Side Agreement ("Side Agreement") is made as of the _day of ___ _ 

2017, by and between Darryl Cotton f'Seller") ~nd 6176 Federa] B]vd Trust (''Buyeru), a 

California trust. Buyer and Sel1er are sometimes referred to herein as a "Party" or collectively as 

the "Parties." 

RECITALS 

WHEREAS, the Seller and Buyer desire to enter into a Purchase Agreement (the "Purchase 
Agreement''), dated of even date herewith, pursuant to which the Seller shal1 sen to Buyer, and 
Buyer shall purchase from the SeUer, the property located at 6176 Federal Blvd., San Diego, 

California 92114 (the "Property"); and · 

WHEREAS, the purchase price for the Property is Four Hundred Thousand Dollars ($400,000); 
and · 

WHEREAS, a condition to the Purchase Agreement is that Buyer and Seller enter into this Side 
Agreement that addresses the terms under whicb Seller shall move his existing business located 
on the Property. 

NOW THEREFORE, in consideration of the m~tual promises and covenants set forth below, the 

parties hereto agree as follows: 1 

ARTICLE I 
' 

1. T~rms of the Side Agreement 

1.1. Buyer shall pay Four Hundred Thousand Dollars ($400,000) to cover Seller's 

expenses re1ated to moving and re~establishing his business ("Payment Price"). 
' 

1.2. The Payment Price is contingent on close of escrow pursuant to the Purchase 

Agreement. 

1 _____ I -----'-
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ARTICLE II 

2. Closing Conditions 

2.1. Within ten (10) business days from the close of escrow on the Property, Buyer 
shall pay the Payment Price by wire transfer to an account provided by the Seller (see section 
2.3); and 

; 
. ' 

2,2. A condition precedent to the payment of the Payment Price is receipt by the Buyer 
of Seller,s written representation that Seller has relocated his business and vacated the Property; 
and • 

i 

2.3. If escrow does not close on the=Property, the Side Agreement sha11 tenninate in 
accordance with the terms of the Purchase Agreement and no payment is due or owing from 
Buyer to Seller. · 

ARTICLE Ill 

3. General Provisions 

3.1. This Side Agreement, together ""'.ith the Purchase Agreement and any Exhibits and 
schedules hereto, contain all representations, warranties and covenants made by Buyer and Seller 
and constitutes the entire understanding between the parties hereto with respect to the subject matter 
hereof. Any prior correspondence, memoranda or agreements, in relation to this Side Agreement 
are replaced in total by this Side Agreement together with the Purchase Agreement, Exhibits and 
schedules hereto. · 

3 .2. Time. Time is of the essence in the performance of each of the parties' respective 
obligations contained herein. 

3.3. Wire Instructions. Buyer shall transmit Payment Price via wire transfer to the 
following account: ---------"' with the routing ·number or swift code of: ____ _ 
located at the following bank and address: __ ' __ · ____________ _ 

3.4. Attorneys' Fees. In the event of any action or proceeding brought by either party 
against the other under this Side Agreement, the prevailing party shall be entitled to recover all costs 
and expenses including its attorneys' fees in such action or proceeding in such amount as the court 
may adjudge reasonable. The prevailing party shall be detennined by the court based upon art 

assessment of which party's major arguments made or positions taken in the proceedings could 
fairly be said to have prevailed over the other party's major arguments or positions on major 
disputed issues in the court's decision. If the party which shall have commenced or instituted the 
action, suit or proceeding shall dismiss or discontinue it without the concurrence of the other party, 
such other party shall be deemed the prevailing party.· 

3.S. Assignment. Buyer's rights and· obligations hereunder shall be assignable without 
the prior consent of Seller. 

·2 -----'----
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' 
3.6. Governing Law. This Side Agreement shall be governed by and construed in 

accordance with the laws of the State of California. 

3.7. Confidentiality and Return of Documents. Buyer and Seller shall each maintain as 
confidential any and all material obtained about the other or, in the case of Buyer, about the 
Property or its operations, this Side Agreement or the transactions contemplated hereby, and shall 
not disclose such infonnation to any third party. Except as may be required by law, Buyer shall not 
divulge any such infonnation to other persons or entities including, without limitation, appraisers, 
real estate brokers, or competitors of Seller. Notwithstanding the foregoing. Buyer shall have the 
right to disclose infonnation with respect to the Property to its officers, directors, employees, 
attorneys, accountants, environmental auditors, engineers, potential lenders, and pennitted assignees 
under this Side Agreement and other consultants to the extent necessary for Buyer to evaluate its 

acquisition of the Property provided that all such persons are told that such infonnation is 
confidential and agree (in writing for any third party engineers, environmental auditors or other 
consultants) to keep such infonnation confidential. If Buyer acquires the Property from Seller, 
either party shall have the right, subsequent to the Closing of such acquisition, to publicize the 
transaction (other than the parties to or the specific economics of the transaction) in whatever 
manner it deems appropriate; provided that any press release or other public disclosure regarding 
this Side Agreement or the transactions contemplated herein, and the wording of same. must be 
approved in advance by both parties, which approval shall not be unreasonably withheld The 
provisions of this section shall survive the Closing or any tennination of this Side Agreement. In 
the event the transaction contemplated by this Side Agreement does not close as provided herein, 
upon the request of Seller, Buyer shall promptly return to Seller all Property Infonnation and all 
other documents, reports and records obtained by Buyer in connection with the investigation of the 
Property. 

- 3.8. lntemretation of Side Agreement. The article, section and other headings of this 
Side Agreement are for convenience of reference only and shall not be construed to affect the 
meaning of any provision contained herein. Wfiere the context so requires, the use of the singular 
shaJI include the plural and vice versa and the use of the masculine shall include the feminine and 
the neuter. The tenn 11person" sha11 include any individual, partnership,joint venture, corporation, 
trust, unincorporated association, any other entity and any government or any department or agency 
thereof, whether acting in an individual, fiduciary or other capacity. 

. 3,9. Amendments. This Side Agreement may be amended or modified only by a written 
instrument signed by Buyer and Seller. 

3.10. Drafts Not an Offer to Enter Into a Legally Binding Contract. The parties hereto 
agree that the submission of a draft of this Side Agreement by one party to another is not intended 
by either party to be an offer to enter into a legally binding contract with respect to the purchase and 
sale of the Property, The parties shall be legally bound with respect to the purchase and sale of the 
Property pursuant to the tenns of this Side Agreement only if and when both Se Her and Buyer have 
fully executed and delivered to each other a counterpart of this Side Agreement (or a copy by 
facsimile transmission). : · 

·3 _____ / 
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3.11. No Partnership. The relationship of the parties hereto is solely that of Se11er and 

Buyer with respect to the Property and no joint venture or other partnership exists between the 

parties hereto. Neither party has any fiduciary relationship hereunder to the other. 

3.12. No Third Party Beneficiai:y. The·provisions of this Side Agreement are not intended 

to benefit any third parties. 

3.13. Invalidity and Waiver. If any portion of this Side Agreement is held invalid or 

inoperative, then so far as is reasonable and possible the remainder of this Side Agreement shall be 

deemed valid and operative, and effect shall be given to the intent manifested by the portion held 

invalid or inoperative. The failure by either party to enforce against the other any tenn or provision 

of this Side Agreement shall be deemed not to be a waiver of such party's right to enforce against 

the other party the same or any other such tenn or proyision, unless made in writing. 

3.14. Notices. All notices required or pennitted hereunder shall be in writing and shall be 

served on the parties at the following addresses: 

IF TO BUYER; 

6176 Federal Blvd. Trust 
6176 Federal Blvd. 
San Diego, California 92114 
Attn: 
Fax No.: 
Phone No.: 

with a copy to: 

Austin Legal Group, APC 
3990 Old Town Ave, A~ 112 
San Diego, CA 92110 

IF TO SELLER: 

Darryl Cotton 
Address: 
City, State, Zip: 
Attn: 
Fax.No.: 
Phone No.: 

Any such notices shall be either (a) sent by overnight delivery using a nationally recognized 

overnight courier, in which case notice shall be deemed delivered one business day after deposit 

with such courier, (b) sent by telefax or electronic mail, in which case notice shall be deemed 

delivered upon confinnation of delivery if sent prior to 5:00 p,m. on a business day (otherwise, the 

next business day), or (c) sent by personal delivery, in which case notice shall be deemed delivered 

upon receipt. A party's address may be changed by written notice to the other party; provided, 

4 
_____ j ___ _ 
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however, that no notice of a change of address shall be effective until actual receipt of such notice. 
Copies of notices are for infonnational purposes only, and a failure to give or receive copies of any 
notice shall not be deemed a failure to give notice. Notices given by counsel to the Buyer shall be 
deemed given by Buyer and notices given by cou.nsel to the Seller shall be deemed given by Seller. 

3.15. Calculation of Time Periods. Unless otherwise specified, in computing any period 
of time described herein, the day of the act or event after which the designated period of time begins 
to run is not to be included and the last day of the period so computed is to be included, unless such 
last day is a Saturday, Sunday or legal holiday, in which event the period shall run until the end of 
the next day which is neither a Saturday, Sunday, or legal holiday. The last day of any period of 
time described herein shalt be deemed to end at 5:00 p.m. California time. · 

3.16. Brokers. The parties represent and warrant to each other that no broker or finder 
was instrumental in arranging or bringing about this transaction. 

. : 

3.17. Further Assurances, In addition to the acts and deeds recited herein and 
contemplated to be perfonned, executed and/or delivered by the parties hereto at Closing, Buyer and 
Seller each agree to perfonn, execute and deliver, but without any obligation to incur any additional 
liability or expense, on or after the Closing any further deliveries and assurances as may be 
reasonably necessary to consummate the transactions contemplated hereby. 

3.18. Execution in Countemarts. This Side Agreement may be executed in any number of 
counterparts, each of which shall be deemed to be an original, and all of such counterparts shalt 
constitute one Side Agreement. To facilitate execution of this Side Agreement, the parties may 
execute and exchange by telephone facsimile counterparts of the signature pages. 

3.19. Incorporation of Recitals/Exhibits. All recitals set forth herein above and the 
exhibits attached hereto and referred to herein are incorporated in this Side Agreement as though 
fully set forth herein. 

3.20. Waiver of Covenants, Conditions or Remedies. The waiver by one party of the 
perfonnance of any covenant, condition or promise, or of the time for perfonning any act, under 
this Side Agreement shall not invalidate this Side Agreement nor shall it be considered a waiver 
by such party of any other covenant, condition or promise, or of the time for perfonning any 
other act required, under this Side Agreement. The exercise of any remedy provided in this Side 
Agreement shall not be a waiver of any consistent remedy provided by law, and the provisions of 
this Side Agreement for any remedy shall not exclude any other consistent remedies unless they 
are expressly excluded. · 

3.21. Legal Advice. Each party has independently received legal advice from its 
attorneys with respect to the advisability of executing this Side Agreement and the meaning of 
the provisions hereof. The provisions of this Side Agreement shall be construed as to the fair 
meaning and not for or against any party based upon any attribution of such party as the sole 
source of the language in question. 

5 --'-----'----
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IN WITNESS WHEREOF, the parties hereto have executed this Side Agreement, in· 

duplicate ·originals, by their respective officers l;iereunto duly authorized, the day and year herein 

wili~n. = 

BUYER: SELLER: 

6176 FEDERAL BLVD. TRUST DARRYL COTTON: 

By: _________ _ 

Printed: ----------
Its: Trustee 

6 -----'---~ 
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Gmail - Re: Statement 

~G ·1 IKI- ma1· 

Re: Statement 

Darryl Cotton <indagrodarryl@gmail.com> 
To: Larry Geraci <Larry@tfcsd.net> 

Larry, 

i .. Darryl Cotton <lndagrodarryl@gmall.com> 

Fri, Mar 3, 2017 at 8:22 AM 

I read the Side Agreementln your attachment and I see that no reference is made to the 10% equity 
position as per my lndaMGro GERL Service Agreement (see attached) in the new store. In fact para 3.11 
looks to avoid our agreement completely. It looks like co~nsel did not get a copy of that document Can 
you explain? · · 

On Thu, Mar 2, 2017 at 8:51 AM, Larry Geraci <Larry@trcsd.net> wrote: 

Best Regards, 

Larry E. Geraci, EA 

Tax & Financial Center, Inc 

_ 5402 Ruffin Rd, Ste 200 

San Diego, Ca 92123 

Web: Larrygeraci. com 
. 

Bus: 858 .. 576.1040 

Fax: 858. 630. 3900 

httos://mail;noonle.com/mail/u/0/?ui=2&ik=50Scbcf73f&isver=iM8e9KVih8k.en.&view=ot. .. 
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Gmail - Re: S~tement 

Circular 230 Dlsclaln'ler. 

IRS regulations require us to advise you lhal, unless oiherwlse specifically noted, any federal tax advice in this communlcalion 

(Including any attachments, enclosure,, or other accompanying mat~rials) was nol Intended or writlen lo be used, and It cannot be 

used, by any taxpayer for tho purpose of avoiding penalUes; furtherm0re, this communication was not intended or-written to support 

the promotfon or marketing of any of the lransacllons or matters it addresses. This email is considered a conndenlial 

communication and is Intended for the person or flrm ldenllfiad above. 'If you have received this in error, please contact us al (858) 

576•1040 and return this to us or destroy it immediately. lf you are In possession of this confidential information, and you are not 

the Intended recipient, you are hereby notified that any unauthorized disclosure, copying, distribution or dissemination of the 

contents hereof Is strictly prohiblled. Please noUfy the sender of this facsimile lmmedlalaly and arrange for the return or destruction 

of this facsimlla and all attachmenl$. 

iffl lndaGro-GERL Service Contract,"oc 
691K 

https://mail.google.com/mail/u/0/?ui=2&ik.=.50Scbcf73f&jsver-iM8e9KVjh8k.en.&view=pt. .. 
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Customer: 

SERVICES AGREEMENT CONTRACT 

GERL Investments 
5402 Ruffin Road 1 Ste. 200 
San Diego, CA 92103 

Attn: Mr. Larry Geraci 
Ph: 858.956.4040 
E-mail: . Larry@TFCSD.net 

Mr. Geraci; 

Date: 09/24/16 

Pursuant to our conversations I have developed this document to act as the Contract between us that will 

serve to define our relationship, services, and fee's for the development of 6176 Federal Boulevard San 

Diego, CA. 92114 (hereinafter referred to as the property) as a new dispensary to be owned and managed 

by your company, GERL Investments. : 

1) The property is currently owned by me, Darryl Cotton (Cotton~Seller) and occupied by my company, 

lnda-Gro Induction Lighting Company (lnda-Gro-Tenant). Under separate Contract Cotton has agreed 

to sell the property to GERL Investments (GERL-Buyer) for $400,000.00 and a 10% equity position in 

the new licensed cannabis dispensary business being developed at the property by GERL. 

2) Upon completion and transfer of property ownership Cotton will Immediately cease being the landlord to 

lnda-Gro and lnda-Gro will become the tenant of GERL. 

3) GERL plans to tear down the existing structure(s) and build a new structure for a commercial 

dispensary. Under this Agreement GERL will allow lnda-Gro to remain in the property at no charge 

until such time that the plan check with the City of San Diego has been approved and permits have 

been issued. This process is expected to take 6-9 months. At the time GERL notices lnda-Gro that the 

permits have been issued lnda-Gro will have 30 days to vacate the property. lnda-Gro agrees to 

cooperate with GERL architects to access the property during the design phase of this work. 

4) lnda-Gro is agreeing to vacate the property in consideration for a relocation fee of $400,000.00 of which 

payment would be made ln two parts. Upon execution of this Contract GERL agrees to pay lnda-Gro 

$2001000. Upon issuance of the permits and the 30 day notice to vacate the balance1 $200,000.00 

would become payable and due. 

! . 

5) lnda-Gro currently operates what we refer to as a 151 Farm. This is a teaching and touring farm that 

demonstrates urban farming technologies which utilize our lighting systems, controls and water savings 

strategies utllizlng Aquaponlcs systems. Since it Is in the interest of all parties; lnda-Gro, Cotton and 
lnda-Gro 

6 1 7 6 Fede r a I BI v d., San Di e g o, GA 9 2 l l 4- l 4 0 1 
Toll Free: 8 77 .452.2244 tocal: 619.266 .4004 

www Anda-aro.co m 
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GERL to identify ongoing Investment opportunities with both cannabis and non-cannabis related 

ventures lnda-Gro and Cotton agree to use the current property to highlight the benefits of what having 

a licensed dispensary is to the community and once relocated lnda-Gro/Cotton would agree to continue 

to promote the new dispensary as an example of seed to sale retail distribution as well as identify other 

investment opportunities that develop from interested parties having toured our facilities and wishing to 

establish similar operations. 

6) GERL may wish to have interested parties tour the current and new property for lnda-Gro 151 Farms. 

This too is acceptable and under this Agreement would be a mutual collaboration and strategic alliance 

In terms of the farming and cultivation aspects provided by lnda-Gro and the Site Acquisition, 

Design/Build Construction and Retail Cannabis Services provided by GERL for those future contracts. 

TOTAL PRICE: Four Hundred Thousand and 00/100 {$ 400.000.00) 

! 

ltwe accept the Service Agreement Contract as detailed and do hereby agree to the Tenns as set forth herein: 

Sign: ____________ Print Name: ___________ Date: ___ _ 

Darryl Cotton, President 

Sign: Print Name: · Date: ------------ ----------- -----
Larry Geraci 

I 
In da-Gro 

6176 Federal Blvd., San Diego, CA 92114-1401 
Toll Free: 877.452.2244 I l:.ocal: 619 .266.4004 

www.inda~aro.com 
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Gmail - Contract Review 

li1Gmail Darryl Cotton <indagrodarryl@gmail.com> 

Contract Review 

Larry Geraci <Lany@tfcsd.net> Tue, Mar 7, 2017 at 12:05 PM 
To: Oanyl Cotton <darryl@inda-gro.com> 

I have not reviewed this yet but wanted you to look at it and give me your 
thoughts. Talking to Matt, the 10k a month might be difficult to hit until the 
sixth month .... can we do 5k, and on the seventh month start 10k? 

.Best Regards. 

Larry E. Geraci, EA 

Tax & Financial Center, Inc 

5402 Ruffin Rd, Ste 200 

San Diego, Ca 92123 

Web: Larrygeraci. com 

Bus: 858.576.1040 

Fax: 858. 630. 3900 

i 

httns·//m~il annalP. r.nm/m ~H/n/n/?111=? A,ilr=~m.r,;,..hr.f7~f'A,lcmP.r=1Y·-Nclnm()TJ T o;i ,.,, A,u;.,.u= 
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Gmail - Contract Review 

Circular 230 Disclalmer: 

IRS regulations require us to advise you thaL unless otheiwise specifically noted, any federal ta,c advice In this communication 

{Including any attachments, enclosures, or olher accompanying materials) was not intended or written to be used, and It cannot be 

used, by any taxpayer ror the purpose of avoiding penalties; rurthermore, lhis communication was not intended or written to support 

the promotion or marketing of any of the transactions or meUers It addresses. This email Is considered a confidential communication 

and is intended for the person or firm identined above. 1f you have received this in error, please contact us at (858)576,1040 and 

return this to us or destroy it immediately. If you are in possession of this conlidenllal Information, and you are not Iha intended 

recipient, you are hereby notified Iha! any unauthorized disclosure, copying, distribution or dissemination or lhe contents hereof is 

strictly prohibited. Please notify lhe sonder of this facsimile imme<!iately and arrange for the return or destruction of this facslmUe and 

all aUachments: 

111 17-0306 Sida Agreement unsigned v2.docx 
38K 

1,ttt'\C!•//mi:iil annalP.: r.nm/ma.il/n/O/?ni=?.&ik=.-,05chd71f&faver=lr-NdamOWs.en.&view-aa ... 
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SIDE AGREEMENT 

This Side Agreement ("Side Agreement") is made as ofthe~day of ____ 2017, by and 

between Darryl Cotton ("Seller") and 6176 Federal Blvd Trust, dated ____ __, 2017 (''Buyer"). 

Buyer and Seller are sometimes referred to herein as a "Party" or collectively as the "Parties." 

RECITALS 

' WHEREAS, the Seller and Buyer have entered into a Purchase Agreement (the "Purchase 

Agreement"), dated as of approximate even date herewith, pursuant to which the Seller shall sell to 

Buyer, and Buyer shalI purchase from the Seller, the property located at 6176 Federal Blvd., San Diego, 

California 92114 (the ''Property"); 

WHEREAS, The Buyer intends to operate a licensed medical cannabis at the property 

("Business'); and 

l 
WHEREAS, in conjunction with Buyer's. purchase of the Property, Buyer has agreed to pay 

Seller $400,000.00 to reimburse and otherwise compensate Seller for Seller relocating his business 

located at the Property, and to share in certain profits of Buyer's future Business. 

NOW THEREFORE, in consideration of the mutui,i.l promises and covenants set forth below. the parties 

hereto agree as follows: 

ARTICLE I 
SIDE AGREEMENT 

1.1. Within 10 days from the closing of the· purchase of the Property pursuant to the Purchase 

Agreement, and conditioned upon Seller being fully vacated from the Property prior to such closing, 

Buyer shall pay to Seller in cash or cash equivalent, the sum of Four Hundred Thousand Dollars 

($400,000.00) to an account to be designated by Seller in writing. 

1.2. In addition to the above, conditioned upoh the timely closing of the purchase of the Property 

pursuant to the Purchase Agreement, Buyer hereby agrees to pay to Seller 10% of the net revenues of 

Buyer's Business after all expenses and liabilities have been paid. Profits will be paid on the 10th day of 

each month following the month in which they accrued. Further, Buyer hereby guarantees a profits 

payment of not less than $5,000.00 per month for the first three months the Business is open (i.e. profits 

would be paid in months 2-4 for profits accrued in months 1-3) and $10,000.00 a month for each month 

thereafter the Business is operating on the Property: 

' 

1 
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ARTICLED 
GENERAL TERMS 

I 

2. Entire Agreement. This Side Agreement, together with the Purchase Agreement and any 

Exhibits and schedules hereto or thereto, contain all representations, warranties and covenants made by Buyer 

and Seller and constitutes the entire understanding between the parties hereto with respect to the subject 

matter hereof. Any prior correspondence, meqioran~a or agreements. in relation to this Side Agreement are 

replaced in total by this Side Agreement together with the Purchase Agreement, Exhibits and schedules 

hereto. 

2.1. Time. Time is of the essence in the perfonnance of each of the parties' respective obligations 
contained herein. · ' 

2.2. Tennination. If escrow does not close on the Property according to the terms of the Purchase 

Agreement, the Side Agreement shall tenninate and Buyer and Seller shall have no obligations to each 

other under this Agreement. 

2.3.Attorneyst Fees, In the event of any action or proceeding brought by either party against the other 

under this Side Agreement, the prevailing party shall be entitled to recover a11 costs and expenses including 

its attorneys' fees in such action or proceeding in such amount as the court may adjudge reasonable. The 

prevailing party shall be detennined by the court based upon an assessment of which party's major arguments 

made or positions taken in the proceedings could fairly be said to have prevailed over the other party's major 

arguments or positions on major disputed issues in the court's decision. If the party which shall have 

commenced or instituted the action, suit or proceeding shall dismiss or discontinue it without the concurrence 

of the other party, such other party shall be deemed the prevailing party. 

2.4.Assignment. Buyets rights and obligations here~der shall be assignable without the prior consent 
of Seller. , 

2.5. _ Governing Law. This Side Agreement shall be governed by and construed in accordance 

with the laws of the State of California. 

2.6. Confidentiality and Return of Documents. Buyer and Seller shall each maintain as 

confidential this Side Agreement and the transactions contemplated hereby, and shall not disclose such 

information to any third party, except their respective attorneys . 
• I 

2.7. Interpretation of Side Agreement. · The· article, section and other headings of this Side 

Agreement are fur convenience of reference only and shall not be construed to affect the meaning of any 

provision contained herein. Where the context so requires~ the use of the singular shall include the plural and 

vice versa and the use of the masculine shall include the feminine and the neuter. The tenn "person" shall 

include any individual, partnership, joint venture, corporation, trust, unincorporated association, any other 

entity and any government or any department or agency thereoC whether acting in an individual, fiduciary or 

other capacity. · 

2.8. Amendments. This Side Agreement may be amended or modified only by a written 

instrument signed by Buyer and Seller. 

2.9. No Partnership. The relationship of the parties hereto is solely that of Seller and Buyer with 

respect to the Property and no joint venture or other partnership exists between the parties hereto. Neither 

party has any fiduciary relationship hereunder to the other. 

2 ----~ I _. ___ _ 
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2.10. No Third Party Beneficim:y. The provisions of this Side Agreement are not intended to 

benefit any third parties. 

2.1 I. Invalidity and Waiver. If any portion of this Agreement is held invalid or inoperative, then 

so far as is reasonable and possible the remainder of this Side Agreement shall be deemed valid and 

operative, and effect shall be given to the intent manifested by the portion held invalid or inoperative. The 

failure by either party to enforce against the other any term or provision of this Agreement shall be deemed 

not to be a waiver of such party's right to enforce against the other party the same or any other such tenn or 

provision, unless made in writing. 
I 

2.12. Notices, All notices requireq or permitted hereunder shall be in writing and shall be served 

on the parties at the following addresses: ' 

IF TO BUYER: 

6176 Federal Blvd. Trust 
Address: 
City, State, Zip: 
Attn: 
Fax.No.: 
Phone No.: 

with a copy to: 

Austin Legal Group, APC 
3990 Old Town Ave, A-112 
San Diego, CA 92110 

lF TO SELLER: 

Darryl Cotton 
Address: 
Cityt State, Zip: 
Attn: 
Fax.No.; 
Phone No.: 

Any such notices shall be either (a) sent by overnight delivery using a nationally recognized overnight 

courier, in which case notice shall be deemed delivered one business day after deposit with such couriert (b) 

sent by telefax or electronic ma.ii, in which case notice shall be deemed delivered upon confirmation of 

delivery if sent prior to 5:00 p.m. on a business day (otherwise, the next business day), or (c) sent by personal 

delivery, in which case notice shall be deemed deliv~red upon receipt. A party's address may be changed by 

written notice to the other party; provided, however, that no notice of a change of address shall be effective 

until actual receipt of such notice. Copies ofnotices are for lnfonnatlonal purposes only, and a failure to give 

or receive copies of any notice shalt not be deemed a fuih.ll'e to give notice. Notices given by counsel to the 

Buyer shall be deemed given by Buyer and notices given by counsel to the Seller shall be deemed given by 

SclfuL ; 

2.13. Calculation of Time Periods. Unless otherwise specified, in computing any period of time 

described herein, the day of the act or event after which the designated period of time begins to run is not to 

be included and the last day of the period so computed is to be included, unless such last day is a Saturday, 

3 
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Sunday or legal holiday, in which event the period shall run until the end of the next day which is neither a 

Saturday, Sunday, or legal holiday. The last day of any period of time described herein shall be deemed to 
end at 5:00 p.m. California time. · 

2.14. Brokers. The parties represent and warrant to each other that no broker or finder was 

instrumental in arranging or bringing about this transaction. 

2.15. Further Assurances. In addition to the acts and deeds recited herein and contemplated to be 

perfonned, executed and/or delivered by the parties hereto, Buyer and Seller each agree to perfonn, execute 

and deliver, but without any obligation to incur any additional liability or expense, on or after the closing any 

fur1her deliveries and assurances as may be reasonably necessary to conswnmate the transactions 

contemplated hereby. · 

2.16. Execution in Counterparts. This Side Agreement may be executed in any number of 

counterparts, each of which shall be deemed to be an original, and all of such counterparts shall constitute one 

Side Agreement. To facilitate execution of this Side Agreement, the parties may execute and exchange by 

telephone facsimile counterparts of the signature pages. 

2.17. Incorporation of Recitals/Exhibits. AlJ recitals set forth herein above are incorporated in 

this Agreement as though fully set forth herein. 

2.18. Legal Advice. Each party has independently received legal advice from its attorneys with 

respect to the advisability of executing this Side Agreement and the meaning of the provisions hereof. 

The provisions of this Side Agreement shall be construed as to the fair meaning and not for or against any 

party based upon any attribution of such party as the sole source oft he language in question. 

IN WITNESS WHEREOF, the parties hereto have executed this Side Agreement, in duplicate 

originals, by their respective officers hereunto duly _authorized, the day and year herein written. 

DUYER: SELLER: 

6176 FEDERAL BLVD. TRUST 

By: _________ _ 

Printed:---~----

Its: Trustee 

4 

DARRYL COTTON: 
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Grnail ~ Re: Contract Review 

rBIGmail 

Re: Contract Review 
1 message 

Darryl Cotton <indagrodarryl@gmail.com> 
To: Larry Geraci <Larry@tfcsd.net> 

Larry, 

Darryl Cotton <indagrodarryl@gmaH.com> 

Thu, Mar 16, 2017 at 8:23 PM 

My apologies ahead of time as I am going to provide frank comments on the agreement so that we can 
finalize it and get this closed. And, so that you understand where I am coming from, just want to lay out a 
few of our milestones. · 

Throughout October we had discussions regarding the sale of my property. We met on 11/2 and agreed 
upon an $800,000 purchase price, a $50,000 non-refundable deposit, a 10% equity stake with a monthly 
guaranteed minimum $10,000 payment.and to definitive agreements that contained a few other conditions 
(e.g., I stay at the property if the CUP is issued until construction starts). We executed a good faith 
agreement that day. stating the sale of the property was for the $800,000 and that as a sign of good faith, 
you were providing a $10,000 deposit towards the required $50,000 non-refundable deposit. That same 
day you scanned and emailed to me the agreement and I "replied and noted that the agreement did not 
contain the 10% equity stake in the dispensary. I asked you to please respond and confirm via email that a 
condition of the sale was my 10% equity stake. You did not respond and confirm the 10% as I requested. 

Almost 4 months later, on 2127, you forwarded a draft purchase agreement for the property that again did 
not contain the agreed upon 10% equity stake, it also does not mention the remaining $40,000 towards the 
non-refundable deposit. I called you about this and we spoke. 

On 3/2, you forwarded a draft Side Agreement that again did not contain the 10% equity stake. I replied the 
next day on 3/3 raising the 10% equity issue and attaching the draft services agreement that I drafted that 
contains some of the terms we had agreed upon. 

On 3/7, email below, you forwarded a revised Side Agreement that did contain the 10% equity stake, but in 
the body of the email you requested that the $10,000 minimum monthly payment be held off until month 7 
and that months 1-8 be reduced to $5,000 a month. I know from our conversations that you have spent 
over $300,000 on lobbying and zoning efforts for this property, which has caused you to be strapped for 
cash. However, I am not in a posltlon to take a $5,000 reduction for 6 months. 

The long and short of it, we started these negotiations 4 months ago and the drafts and our 
communications have not reflected what we agreed upon and are still far from reflecting our original 
agreement. Here is my proposal, please have your attorney Gina revise the Purchase Agreement and Side 
Agreement to incorporate all the terms we have agreed upon so that we can execute final versions and get 
this closed. 

Please have these terms lncorporated into revised drafts: 

• The remaining $40,000 deposit, which is nonrefundable in the event you choose to not close on the 
· property if the CUP Is denied. And which is to be provided upon execution of the final agreements. 
• If the CUP is granted. my business can remain at the property until the city has finalized the plans 

and construction begins at the property. 
• A 10% equity stake with a minimum guaranteed monthly distribution of $10,000, whichever is 

greater. · · 
• A clause that my 10% equity stake carries with It consent rights for any material decisions. Those 

items that are to require my consent can be standard minority consent rights, but basically that my 
consent is required for large decisions ·like the issuance of employee bonus and for agreements wilh 

httos ://mail.l!oo 1!le.com/rnail/u/O/?ui=2&ik=50 5cbcf73 f& isver=lr~ N darn OTT J s.en .&view= ... 
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suppliers and vendors that are not done on an arm~lengths basis. A friend of mine said that these 

are standard "Minority Shareholder Protection Rights." 
• A provision requiring that upon the creation of the formation and governance documents of the CUP 

entity, that there Is a requirement that the accounting is to be done by a third-party accounting firm 

that will also be responsible for calculating my 10% monthly equity distributions. 

• The incorporaUon of all the terms in the MOU that I created that Gina references in the draft 

purchase agreement. 
• Please have Gina delete the clause in the purchase agreement that says both you and I had our 

own counsel review the agreement. You told me I could just communicate with Gina and though I 

tried to engage an attomey1 I did not ultimately do so for cost reasons. 

The intent of all this is to ensure that the agreement we have agreed upon can be executed and verified. 

Having said all this, l really want to finalize this.as soon as possible - I found out today that a CUP 

application for my property was submitted in October, whi~h I am assuming is from someone connected to 

you. Although, I note that you told me that the $401000 deposit balance would be paid once the CUP was 

submitted and that you were waiting on certain zoning iss1,1es to be resolved. Which is not the case. 

Ultimately, the main point is that we were supposed to execute our agreements as soon as possible so that 

I could receive the total $50,000 non~refundable deposit and you would take the risk of the non-approval of 

the CUP. If this keeps dragging on and we do not finalize and execute our agreements, then you may get a 

denial from the city on the CUP and then simply walk.away. At that point, the property having been denied, 

no other party would be willing to take on that risk. If you are not wilting to take on that risk as originally 

agreed upon, please let me know as there are other parties who would match your terms and be willing to 

take on that risk. j 

Please confirm by Monday 12:00 PM whether we are on the same page and you plan to continue with our 

agreement. Or1 if not, so I can return·your $10,000 of the $50,000 required deposit. If, hopefully, we can 

work through this, please confirm that revised final drafts that incorporate the terms above will be provided 

by Wednesday at 12:00 PM. I promise to review and provide comments that same day so we can execute 

the same or next day. · 

In anticipation of your reply, I remain, 

Danyl Cotton 

! 

httns://mail.google.com/maiVu/0/?ui=2&ik=505cbcf73f&jsver=lrwNdqmOTUs.en.&view= ... 
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IIIGmail 
Re: Contract Review 
1 message 

Darryl Cotton <indagrodarryl@gmail.com> 
To: Larry Geraci <Larry@tfcsd.net> 

Darryl Cotton <indagrodarryl@gmail.com> 

Fri, Mar 17, 2017 at 2:15 PM 

' 
Larry, I received your text asking to meet in person tomorrow. I would prefer that until we have final 

agreements, that we converse exclusively via email. My greatest concern is that you will get a denial on the 

CUP application and not provide the remaining $40,000 non-refundable deposit. To be frank, I feel that you 

are not dealing with me in good faith, you told me repeatedly that you could not submit a CUP application 

until certain zoning issues had been resolved and that you had spent hundreds of thousands of dollars on 

getting them resolved. You lied to me, 1 round out yesterday from the City of San Diego that you submitted 

a CUP application on October 31, 2016 BEFORE we even signed our agreement on the 2nd of November. 

There is no situation where an oral agreement will convince me that you are dealing with me in good faith 

and will honor our agreement. We need a final written, legal, binding agreement. 

' 
Please confirm, as requested, by 12:00 PM Monday that you are honoring our agreement and will have 

final drafts (reflecting completely the below) by Wednesday at 12:00 PM. 

It Is unfortunate that matters have turned out like this, but hearing from the city that the application had 

been submitted before our deal was signed and that it is already under review, meaning you have been 

lying to me for months, forces me to take this course of action. 

Again, please respond ta this email so that there is a clear record ofaur conversations from this point 

forward or at least until we have final executed documents. 

-Darryl 

,! 
i 

httns://mail.l!ooale.com/mail/u/0/?ui=2&ik=S0Scbcf73f&isver=lr-NdamOTUs.en.&view= •.. 
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RE: Contract Review 
1 message 

Larry Geraci <Larry@tfcsd.net> 
To: Darryl Cotton <indagrodarryl@gmail.com> 

Darryl, 

Darryl Cotton <lndagrodarryl@gmail.com> 

Sat, Mar 18, 2017 at 1:43 PM 

I have an attorney working on the situation now. I will follow up by Wednesday with the response as their 

timing will play a factor. ; 

Best Regards, 

Larry E. Geraci, EA 

Tax & Financial Center, Inc 

5402 Ruffin Rd, Ste 200 

San Diego, Ca 92123 

Web: Larrygeraci.com 

Bus: 858.576.1040 

Fax: 858.630.3900 

httns:f/ 

; 
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Circular 230 Disclaimer: 

IRS regulations require us lo advise you that, unless otherwise specifically noted, any federal ta)( advice in this communlcaUon 

(including any attachments, enclosures, or other accompanying materials) was not intended or written to be used, and it cannot be 

used, by any taxpayer for the purpose of avoiding penaltles; furthermore, this communication was not Intended or written to support 

the promotion or marketing of any of the transactions ot matters ii addresses. This email is considered a confidential communication 

and is intended for the person o, firm identified above. If you have received this In error, please contact us at (858}576-1040 and 

return this to us or destroy it immediately. If you are in possession of this confidential information, and you are not the intended 

recipient, you are hereby notified that any unauthorizeq disclosure, copying, distribution or disseminalion of the contents hereof is 

strictly prohibited. Please notify the sender of !his facsimile immediately and arranga for the return or destruction or this facsimile and 

all attachments. 

httnc::~//mnil.PnnPle.com/mail/u/0/?ui=2&ik-505cbcf73f&isver-lr-NdamOTUs.en.&view= ... 
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Gmail 

Re: Contract Review 
1 message 

Darryl Cotton <indagrodarryl@gmail.com> 
To: Larry Geraci <Larry@tfcsd.net> 

Larry, 

Darryl Cotton <indagrodarryl@gmail.com> 

Sun, Mar 19, 2017 at 9:02 AM 

I understand that drafting the agreements will take time, but you don't need to consult with your attorneys 
to tell me whether or not you are going to honor our agreement. 

. ' 

I need written confirmation that you will honor our agreement so that I know that you are not just playing for 
time - hoping to get a response from the City before you put down In writing that you owe me the remainder 
of the $50,000 nonrefundable deposit we agreed to. 

! 
If I do not have a written confirmation from you by 12:00 PM tomorrow, I will contacting the City of San 
Diego and let them know that our agreement was not completed and that the application pending on my 
property needs to be denied because the applicant has no right to my property. 

. ' 

l 
! 
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BGmail 

RE: Contract Review 
1 message 

Larry Geraci <Larry@tfcsd.net> 
To: Danyl Cotton <lndagrodarryt@gmall.com> 

Darryl, 

Darryl Cotton <indagrodarryl@gmail.com> 

Sun, Mar 19, 2017 at 3:11 PM 

At this point, you keep changing your mind every time wi; talk. My attorneys will move forward on the 

agreement as planned, Any signed written agreement will be followed by the letter of the law. It's not 

about any deposit, it's about you changing what is not in writing. So there is no confusion, the attorneys 

will move forward with an agreement. 

As to lying about the status, read the comment below from the city on Wednesday 3/15/2017. We are 

addressing this currently with the city. I have been forthright with you this entire process. 

To: 'Abhay Schweitzer' <abhay@techne-us.com> 
Subject: PTS 520606 ~ Federal Boulevard MMCC 
Importance: High 

Good Afternoon, 

I am the Development Project Manager assigned to the above referenced project. The project is located in the C0-2-1 

(Contmercial Office) Zone. Please note that per the San Diego Municipal Code, a Medical MarUuana Consumer 
Cooperative is not a permitted use in this Zone and staff will be recommending denial of this application. 

' ! 

Pease advise if you wish to continue the processing of the subject application through the full review process, or staff 

could schedule a hearing immediately with a recommendation of denial. Please note that all costs associated with the 
processing of the application would be charged to the deposit account and not refunded. 

Please notify me at your earliest convenience of your preference. 

Regards, 
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RMG ., .., ma, 

Re: Contract Review 
1 message 

Darryl Cotton <indagrodarryl@gmail.com> 
To: Larry Geraci <Larry@tfcsd.net> 

Larry, 

Darryl Cotton <lndagrodarryl@gmail.com> 

Sun, Mar 19, 2017 at 6:47 PM 

l have not been changing my mind. The only additional requests have been in regards to putting in place 

third party accounting and other mechanisms to ensure that my interests are protected. I have only done 

so because you kept providing draft agreements that continuously failed the terms we agreed to. 

It is blatantly clear to me now that you have been stringing me along, even now all your responses are ta 

buy more time. So there Is no contusion, you have until tomorrow 12:00 PM to provide confirmation as 

requested below. If you don't, I am emailing the City of San Diego regarding the fact that no third-party has 

any interest in my property and the appl!catlon currently pending needs to be denied. 
;. ; 

l,tt.,,.,,//rn<1H nnnnlP l"m'l'llmi:iil'11/0/?11i=?.&ik=l:i05cbcf73f&isver-lr-NdamOTUs.en.&view= ... 
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lll Grnail 

Re: Contract Review 
1 message 

Darryl Cotton <indagrodarryl@gmall.com> 
To: Larry Geraci <Lany@tfcsd.net> 

Darryl Cotton <indagrodarryl@gmail.com> 

Tue, Mar 21, 2017 at3:1B PM 

Larry, I have been In communications over the last 2 days with Firouzeh, the Development Project 
Manager for the City of San Diego who ls handling CUP applications. She made it 100% clear that there 
are no restrictions on my property and that there is no recommendation that a CUP application on my 
property be dented. In fact she told me the applicatlon•had just passed the "Deemed Complete' phase and 
was entering the review process. She also confirmed that the application was paid for in October, before 
we even signed our agreement. 

This fs our last communication, you have failed to live up to your agreement and have continuously lied to 
me and kept pushing off creating final legal agreements because you wanted to push It off to get a 
response from the City without taking the risk of losing the non-refundable deposit in the event the CUP 
application is denied. 

To be clear, as of now, you have no interest in my propertY, contingent or otherwise. I will be entering into 
an agreement with a third-party to sell my property and they will be taking on the potential costs associated 
with any litigation arising from this felled agreement with you. 

Darryl Cotton 

CI 

I I 
i 

httni::·//mAil.oooole.cnm/ma1l/11/0/?ui=2&ik=505ch~fnf&h:vet=lr-NdomOTUs.en.&view= .•. 
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Friday, March 3, 2017 
1 ' : 

12~, 6 PM: Did you get my ema:11?_.' 

(L~) . Yes I djd I'm h~ving her 
......,_/ : :rewrite it now 

-~1 ~--. . 

As soon. as I ·get it I will 
· ·forwa rc1· rt to you 

Monday, March 6. 201 7 

/-....... ,.. . . . . ··.· ... "" 

\_ L ) Gina Austjn is there she has 
-·· · a red jacket-on if you want to 

have a conversation with her 

Tuesday, March 7, 2017 . 

/" ........ .. . ·-. . ... . - . . . ,-~- . 

1~:17 PM :~ 

4:30PM 

~) '-'.~~st_ ~ent ~~~ c~~~-~ct-over 
I 

12:05PM ' 
r 

,2:10 PM Ill look it over tonight 
O • ···•- n C • • O Fi ... ' 

i 
' 

Thursday. March 16, 2017 

l"w -. .. - - . .. . . . - .... , .... 
\ L ) ~-How's it going.with the .-.,_ 

._ .. .- cprihact? · · .,. 
:I:!,, --- ·- ·-

4:47 PM 

Fric;lay, March 17,2017 

·. © C!!l,we meettomorrow 11:44AM 

• I 

f) f-n_ter message © .. i ·~ ; I : -~:-, 
. ' 
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. . 
:"' .., .. • • • -1- .. ..___,...,, •• .. • .. ~ • r• - • • i... • ; 

: That sounds good. Can we 
,o:,sAM .speak later? 

-~L ( ) : Notdone intel 1030 tonight ... 
........ am tomorrow 11:27 4M 

.j.
... K 

12:16 PM •. 

Wednesday, February 15, 2017 
,-··-

J ...... • . • • •• •••• • . • 

\. L ) Good morning- Darrell ... We · 
_ _,.. . are:pr~p_~i"irig the documents . 

. with the attor · -. · 
. . . . . ........... -~- -. ' . -- .... 

l 

: ney and-hopefuHy will have 
them by the end of thls week. 8:25AM ' .• 

. t 
, :oo PM So~nd$ g~d = 

Wednesday, February 22. 201 7 

' . ( --.. 
;_ 0 . Contract should be ready in a 
'- i cQuple,day_s- · .. 

• • I; • • • • 

Thur~day, February 23, 2017 

~--~ . 
,. L ) : Can yol,!_.call me-when yoti'get 
.._,,,. -a chance-thanks 

Monday, February 27, 2017 

Ii~-., .. . . ··- . . ' . . . .. :··· , .. 
,. L ) Good morning Darrell" I 
,.., ... J emailed you the cont~ct 

for the purchase of t~e 
· -property .•• th~ relocation 
C,Qntract will com.e ~()m~time 
today · 
-. ~ 

11:38AM 

2:38PM 

' '. 

8:50AM 

Hi Larry I'm traveling tod~y ; 
I will have a chance to lapk · -
at that tomorrow and I will j 
forward it to my attorn~y 

10:04 AM. thank you 

I' 
·. i ,,._ 
I 
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Wednesday, January i81 2017 : • . ! 

(L) '.Th~s~~ off datethey said It'~ • • i 
-- ~ going to be the 30th · rn:21 AM '·· 

. ";;;. .. ·- . ! 

! .. ,'. 
·· This resolves the zoning 

1 o:34 AM issue? 
•••• +•• • • r• r-, . 

\.,.~) ~ .. Ye~ 10:36 AM 

.. t 
' f 

n:o3 AM Excellent t 

Monday. January 30, 2017 

(}) : On phone .• Call y~bllci< ·. 
- : shortly.. . . 3:50 PM-

·.ok ~ 
3:50 PM 

Tuesday, January 31~ 2017 l 
How goes_it? i 

2:47 PM 

(L) = We're ~~iting for 
~-/ ; confirmation today at about 4 

; ·.o•ctock 

Monday, February 6, 2017 

~:48 p~ 

' , I 
. ' 

' 
'' 
! • 
~ ; 

12:15 PM Whats new? f 
1 . r 

Tuesday. February 7, 2017 :I 

"! 
Based on your last text I : 
thought you'd have some ; 

. information on the zoning by 
l now. Your lack of respons~ i 
. sµggests no resolution as of 

8:19 AM yet, ; , 
- . ...,.. l 

-~ .. , ~~ 

~) rm just walking in ~lt_h clients · 
· ;_ they re$olved it ifs fine .. ; -. 

~- we're just waiting for final 
· paperwork · · · 8:20AM 
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< Larry Geraci 
8589564040 

SMS/MMS · 

Wednesday, January 4, 2017 
..... ~ • "I 

.Hi.Daryl I have the extreme.-·. 
case of the flu an_d I'm in bed 
I'll try to cali you tomorrow or 

• the n~~dc:W 

( 

' 
... .; ' .... -

I 
12:20 PM 

. ' : ' . . .. ~ .... ~-.-· . . . 
12:20 PM Get b~et ~nd ttYI .\ 

............... ,;;. .. . 

Thursday; January 5, 2017 

a.s2 AM Any bett4:r? .. 
Friday. January 6, 2017 

8:40AM 

•• f 

Can you call me. If for any i 
reason you're not moving : 
forward i need to know. ' 

.... -...... , ( \ --:· . ··--~··_·· ~., .. -··••· .• 
\ L ) . I'm at t~e doctor now 

•-... ...,. everything is going .fine the 
.meeting went great yesterday 

: .supposed to s·ign off on the 
·zoning on the 24th of this . 
month I'll try to . :. · 

'I,,. . . -

· calf, you later today still very 
sjck 

Frida.y, January 13, 2011 

9:51 AM 

Are you available for a call? 

10:46AM _,..,,....... . . 

, .. -~, ,. ., . . . . . . ... 

.. • 
1 

. 
'• ,. 

( L ,1 · I'm in•a'meeting I'll call you : 
... _ _,,,. when l'm done 10:47 AM , 

• I 
I .. I . . 

1 o:47 AM. Thx 
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,---------------------- ....... -~--------

Case.No-.: 

IN. THE COURT OF APPEAL l?OR THE STATE OF CALIFORNIA 
FOURTH APPELLATE DISTRICT 

DIVISION ONE 

DARRYL COTTON 
Defendant and Appellant, 

I v:. 
The Superior Court or California, Count;y of San Diego~ Respondent. 

LARRY GERACI, an individual, REBECCA BERRY, an individual-, 
CITY OF SAN PIEGO, a public ~ntity, 

Real Parties in Interest. 

Appeal from Orders of the Sµpedor Court, County of San Diego 

37~2017-00010073-CU-BC-CTL -
37-2017~00037675-CU-WlvI-CTL 

Honorable Joel R. Wohlfeil, Judge.Presiding 

INDEPENDENT PSYCHIATRIC ASSESSMENT OF DARRYL COTTON; 

DECLARATION OFDR. MARKUS PLOESSER 

IN-SUPPORT OF DARRYL COTTON;S EMERGENCY PETITION 

· FOR EXTRAORDINARY W,RIT, WRIT OF MANDATE, 

OR OTHER APPROPRIATE RELIEF 

Darryl Cotton 
6176 Federal Blvd. 
San Diego, CA 92114 
Telephone:· (619) 954-4447 
Appellant, Self--Represented 
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--·- ··--------- ----------------------=---------

1 I, Markus Ploesser? MD, LLM, DABPN, :FRCP(C), declare: 

2 -1. Ort March 4, 2018, I interviewed Mt. DZ!rryl Cotton for an Independent 

3 
·Psychiatric Assessment. At the beginni~g of the assessment~ I informed Mr. Cotton 

4 

5 that the assessment was being prepared to assist the Court and not to act as an advocate 
: 

-6 on his behalf. Mr. Cotton expressed his u'.nderstanding, agreement ahd proceeded with 

7 

8 

9 

IO 

II 

the interview and assessment. 

.DUTY TO COURT 
I 

2. I certify that I am awar~ of my duty a~ an expert to assist the Court and 

not to be ruJ. advocate for any ·patty. I have prepared this report in conformity w_ith that 
12 

13 cluty, I will provide testimony in confonnity with that duty if I ·am called upon to 

14 provide oral or written testimony. 

15 

16 
3, 

t 

I am solely .r~sponsible for t_µe opinions provided in this report. I reserve 

17 the right to amend or alter my .opinions sho~ld additional relevant information become 

1~ . . available after the. report completion._ 

l9. 

20 

21 4. 

QUALIFICATIONS 

I am a psychiatrist licensed in the State of California, Physician and 

22 Surgeon License No. A101564 and_the:Province of British Columbia, License-No. 

23 

. ?4 

25 

. I 

3-1564 . 

5. ] am Board certified by-the American Bo_ard of Psychiatry and Neurology 
! . 
! ' 

26 in the are.a of Psychiatry (Certificate No. 60630) and the subspecialty of Fo.rensic 

27 

7.8 - 1 -
INDEPENDENT PSYCHIATRIC ASSESSMENT OF DARRYL COTTON: DECLARATION OF DR. MARKUS 

PLOESSER IN SUPPORT OF DARRYL COTTON'S ~MERGI;NCY PETITION FOR EXTRAORDlNAR:V WRIT, 
WRIT OF MANDAT$, QR OTHER APPROPRIATE RELIEF 
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~------------ ----... ·--·-.. ] . _,..... __ 

i Psychiatry (Certificate No. 1903). 

2 6. lam ·a Fellow ofthe:Royal College of Physicians and Surgeons of Canada, 

3 
With certification~ _in Psychiatry and Forensic Psychiatry. 

4 

5 7. I am on the clinical faculty at the University of British Columbia (UBC) 

6 in the division of Forensic Psychiatry. 

7 

8 
8. My priQr work e>;.per1ence has included forensic psychiatric evaluation 

9 work for the Forensic Psychfatric Hospital and the .. Forensic P~ychiatric Services 

IO Commission in Coquitlam, British Columbia. I have written numerous forensic 

11 
psychiatric ;issessment reports' Md testi~ed as ap expert· witness before the Bridsh 

ti 
13 Columbia- Review Board and the-Provinc,ial Courts ofBritish .Columbia. 

14 

IS 

16 

17 

l8 

19 

20 

9. 1 cµrrently work as a psych~atrist for the Department of Corrections for 

the State of California, 

' . 
10.. In addition to my medical q4alifications, I a_rn also a graduate of Columbia 

' ' . 

University School of Law in the LLM program. 

11.. In preps,ratkm. fot my assessment of Mr. Cotton~ I consulted with Dr. 

I 

21 Carolyn Candido regarding her medical diagnosis of Mr. Cotton on December 13,. 
T • ~ 

22 2Pl 7. Addhionally, I reviewed the decl:aration previously provided by Dr. Candido 

Z3 · , , 
regarding her diagnosis of Mr. Cotton preparec;l·on January 22, 2018. (Attached hereto 

24 
' 

25 as E'4libit 1.) 

26 12. :Prior to my interview' with Mr. Cotton,. I :also discussed the factu~l 

27 

2811-------------'---~-2:::.,;;-;._---:----::-::------:-::-=-::-:-:-~:--=-::::-:-'.::"=-:~~;:-;;;--;:--
INDEPENDENT PSYCHIATRIC ASSESSMENT OF DARRYL COTTON; DECLARATION OF-DR. MARKUS 

PLOESSER IN SUPPORT OF DARRYL COTTON'S EMERGENCY P~TITJONFOR EXTRAORDINARY WRIT, 

WRIT OF MANDATE, OR OTHER APPROP~JJ-\Tµ.RELlEF 
! ; . 
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. • t . 

1 background regarding Mr~ Cotton's ·need for a psychiatric assessment with his legal 
' l 

' 

2 consultant, Mr. Jacob Austin. Mr. Austin, I was told, is representing Mt. Cotton on a 

3 ' 
limited basis due to Mr. Cotton's in~bility to pay for his full legal representation by 

4 I 

5 Mr. Austin. 

6 

7 

8 

CLIENT INTERVIEW 

13. Mr; Cotton related the following: He is 57 years old. He was bm'n arid 

9 rai$ed in the Chicago ar~a and has lived in San Diego since i 980. He owns a lighting 
l 

10 manufacturing company but reports ~hat over the past approximately 9-12 months he 

11 
has experienced fina·ncial hardship,, stress and anxiety originating from a lawsuit 

12 

13 against him. 

14 14. Mr. Cotton denies any history of mental hearth symptoms predating the 

15 
current lawsuit He is t~ing Keppra' 500mg twice daily for a seizure disorder, which 

16 

17 he started suffering from around the age of 26. He·usually &uffers from approximately 

l 

l 8 3 Grand Mal seizures per year. H~ us.ed to take Dilantin, another anticonvulsant 
I 

19 : 
medication. He reports having ·obtained significant medical benefit from the use of 

20 , 

21 medical cannabis, particularly a high CBD strain which he says has helped to reduce 

22 ·the frequency of his seizures. 

23 

24 
15. Mr. Cotton repr~s.ents he owns a property meeting ~ertain requirements 

! 

25 qy the City of San Diego and. the State of California that would allow the creation and 

I 
26 operation of a Medical M~rijµana Cohsu_mer Collective. 

1 . 

27 ' . 
I ' 
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' 

i' 
! 

1 16. Mr; Cotton reports that h.e has and is being subjected to a variety of threats 

2 and harassing·behaviors that he believes ~ave been directed against him by-the plaintiff 

~ 

4 

5 

in the lawsuit. 

17. Mr. Cotton believes th~t a~ armed robbery on June 10th, 2017 on his 
: I 

i 

6 property may have been dir~cted by the plaintiff. He was present at .his property at the 

7 r I . 

time of the armed robbery, sl~ming the.door and thereby escaping the robbers inside 
8 

9 ·a building on his properzy. while he called 911, The armed individuals Who committed 

lO the robbery threatened Mr. Cotton at gun:-point before fle.ei1'g from the premises. (Mr. 

11 
Cotton stated the armed .. robbery is still unresolved by the police a~d. it Was the subject 

12 

13 of local news coverage that i~ stjll available onliiw.) 

i4 18. Mr. Cotton states he· followed the anned individuals in his vehicle as they 
! i 

I'S 
fled from the. scene while he was on the phone with 911. He was told ·by 911 to cease 

16. 

17 hrs pursuit due to safety r~asons as Mr. Cotton was chasing the a1111ed robbers at high-

18 speed .. Mr. Cotton believes hi;: recognized the driver of the getaway vehicle as an 

19 
~mployee of the plaintiff. 

20 

21 19. Mr. Cotton appe~d parUculm-lY intense during hi~ narration -regarding 
j 

22 one of his employees who was duct-taped and r~ying face doW11 at gun-point on the 

23 
ground, Mr. Cotton states t]J.at this loqg-tjme employe~, an electrical-engineer who Mr. 

24 

25 Cotton relied µpon heavily, quit the -~ex~ day because of this incident. 

26· 20~ Mr; Cotton ddscribes ·starti~g to experience increased symptoms of stress 

27 

2811-----------,.---:-_.:_-----:-:-' ·::.:4:..:·-=-:-::::-::-~~~==--:"'::-'.:-=:::::-:-::=-::=-::-;-:-:~;-;--1 
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1 and .anxiety since the robbery, above. that which was caused by the litigation. He had 

2 been in"his usual state orhealth prior.-He ~eports that he is now unable to sleep at-night, 
' . . 

3 
experien9es "mood swings" and episqdes of explosive rage without ~pparent triggers. 

4 1 

5 He- experiences nightmares a_rounq_ th~mes of feeling powerless. The nightmares occur 

' 
6 in slight variations, and at times he "sees the robbers in his dreams_,' 

7 

8 
21. Furthermore; his descriptiop of his· nightmares include vivid scenes of 

I 

9 violence towards the attorneys for plaintiff that he believes are not aQting in a, 

i . 

10- -professional .manner. Mr. Cotton believes that the attorneys representing plaintiff are 
I 

11 
"fo it together,, with the plaintiff to use the lawsuit to "defraud,, him of his property. 

}2 I 

13 This p9int "is o_n~ of the .main foci of his expressed mental di"stress. 

14 22. Mr. Cotton's distress due to his perception ofa conspiracy against him by 

15 
attorneys is amplified by what he believes is the Court's disregard for the evidence and 

16 

17 arguments he h~s presented. He ·states he has never been provided the teasonirtg for the 

18 denial of any reiiefhe- sought. Mr. Cott6n expressed that at certain points during the 

19 
course of the litigation h¢ believed the· trfal court judge was part of the perceived 

20 · ! 

2i conspiracy against him. 

22 23. Mr. Cotton rs also- und~r- the belief that his fonner law firm could have 

23 ! ' 

,resolved thi"s mattei: at an eady stage in'._- the proceedings but chose not to in order to 
24 

25 .continue "billing legal fees. 

26 

"27 

' 
24. Mr. Cotton reports no impr~vement in his ment_al health symptoms since 

' 

28 - INDEPENDENT PSYCHIATRIC ASSESSMENT 0~ ~~~YL COTTON; DECLARATION OF DR. MARKUS 
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1 the robbery. He describes that sfnce the.robbery there have been additional threats made 
I 

' 
2 against him by "agents'~ of the .Plaintiff. Specifically, he describes that two associates 

3 
of plaintiff werit: to his property on February 3, 2017 under the pretense of discussing 

4 I 

I 

5 potentii:J.l busines~ opportunities, but wh~n they arrived they were there to indirectly 
' . 

§ threaten him by .jnfonning 'him that itwould be "goodt' fut him to "settle with Geraci/' 

7 

8 
25. Mr. Cotton now .feels hopeless,. helples~, unable to sleep, with decreased 

9 appetite, ·but-eit1'er no ·or only _mini~I changes in weight. 

lO 

11 

26. 
I 

Mr. Cotton states that o.n D~cember 12., 2017, immediately after a court 

hearing, he was evaluated in the ~me~gency department of a. hospital for a TIA 
12 ; 

13 (transitory ischemic ;;ittack, a frequent pr~cursor of a stroke). 
i 
I 

14 27. The d~y after his• emerge!lCY department discharge, Mr. Cotton states he 

15 I 

·assaulted a thitd-party· and that i~ aiso the day he was diagnosed. with Acut~ Stress 
16. 

17 Pisorder by Pr. Candido. 

18 

19 

28. Mr. Cotton expressed having experienced suicidal ideation, rho~t recently 
! 

on December. 13th, 2017. He d.enied symptoms of psychosis, specifically 
20 

21 hallucinations .. 

.22 

2.J 

24 

i 
. OPINIONS AND RECOMMENDATIONS 

29. It i~ my professional oph:iic;m, that Mr. Cotton currentiy meet~ criteria of 

2.5 Post-Traumatic Stress.Disorder (F43i.l 0), Intennittent Explosive Disorder (F63.81) and 
' I 

26· M~jc,>r .Depr~ssion (F32.2). He does '.not~ptesent with any objective, observable signs 

27 
. l 

. -6-
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1 and symptoms of psychosis. 

2 

3 

4 

I ~ 

30. Given the absence of a prior mental hea1th.history of p~ychotjc disorder 
' ' 

. i 
.(and the physical ~y:mptoms that l~d to a diagnosis of a TIA and Acute Stress Disorder 

5 by separate medical doctors), I have no reason to be1ieve that Mr. Cotton's reports of 

' . ' 

6 harassment by the plaintiff would be ofde'lusional quality. It is my professional opinion 

7 
that Mr. Cotton sincerely believes that th~ plaintiff a,:id his counsel are in a conspiracy 

8 ' 
' , I 

9 against :him and. that they represent a ·threat to his life. 

10 
I 

31. It is my ·medicijl opinion that Mr. Cotton's ~ymptoms are ·unlikely to 

.ll 
improve as long ~s current i,tressors (pending litigation, and what Mr. Cotton believ~s 

12 

13 to be. threatening behaviors by plaintiff o~. his "agents") persist. His symptoms are also 

14 likely- to be significantly reduced if he believes the Court was not ignoring and 

15 

16 

17 

. ' 

4isregarding hiin. 

32. It is ·my medical opinion that Mr .. Cotton's mental health condition would 

l 8. likely benefit froin a rapid resolution of ~Urrent legal proceedings. In my professional 

19 
opinion, the level of emotional and physical distress faced by .Mr. Cotton at this time 

20 I 

21 is above and beyond the usual stress on.any defendant bein_g exposed to litigation. If 

l 

22 causative triggers and threats against. Mr. Cotton persist, there is a. substantial 

23 
likelihood that Mr. Cotton may suffer ·-irreparable harm with regards to his mental 

24 · · i 

25 health. 

26 /// 

i7 
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' , ' 

33. Besides a removal of cui-rent stressors, his mental health condition would 
i ,i, 

I 

! 
' 

2 likely·henefit from Cognitive Behavioral·.Thetapy for.PTSD and depression, as well as 

3 ! 

4 

5 

a trial of an.ti depressant medication. : 

I declare under penalty of perjury under the laws of the State of California 
' 

: :~~::foNgoing is true and co~~ F~ 
9 . _5/st,- /~t.J ,g Ma;kus Ploesser, MD, LLM, DABPN, FRCP(C) 

10· 

11 

12 

13 

14 

15 

16 

17 

lB' 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

M. PLOESsER, M.O. 
, PSYCHIATRIST 

INDEPENDENT.PSYCHIATRIC. ASSESSMENf OF DARRYL COTTON; DECLARATION Of DJl. fv1ARKUS 

PLOESSER IN SUPPORT OF DARRYL COTTON'S EMERGENCY PETITION FOR EXTRAORDINARY WRIT, 

WRITOF MANDATE, OR OTHER APPROPRlATE:RELlEF' 
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