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. | ATTORNEY OR PARTY WITHOUT ATTORNEY (Name, State Bar number, and address): FOR COURT USE ONLY

David S. Demian, SBN 220626 Adam C. Witt, SBN 271502
“JFinch, Thornton & Baird, LLP
4747 Executive Drive, Suite 700
San Diego, California 92121 _
TELEPHONE N0 (858) 737-3100 FAX NO. (Optionat); (858) 737-3101
EMAIL ADDRESS (Optiona): -ddemian@ftblaw.com; awitt@ftblaw.com
ATTORNEY FOR (vame): Defendant and Cross-Complainant Darryl Cotton
SUPERIOR GOURT OF CALIFORNIA, COUNTY OF SAN DIEGO
strReeT appress: - 330 W. Broadway '
MAILING ADDRESS:
eiry anp zip cope: San Diego, California 92101
srancH name: Central Division

PLAINTIFF/PETITIONER: Larry Geraci
DEFENDANT/RESPONDENT: Darryl Cotton, et al.

NOTICE OF ENTRY OF JUDGMENT CASE NUMBER;

37-2017-00010073-CU-BC-CTL
OR ORDER | [IMAGED FILE]
(Check one): UNLIMITED CASE ] LIMITED CASE
{Amount demanded (Amount demanded was
exceeded $25,000) $25,000 or less)

TO ALL PARTIES :

1. Ajudgment, decree, or order was entered in this action on (date): November 6, 2017
2. A copy of the judgment, decree, or order Is attached to this notice.

Date: November 9, 2017 A _—

David S. Demian
(TYPE OR PRINT NAME OF . ATTORNEY D PARTY WITHOUT ATTORNEY) (SIGNATURE)

)
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PLAINTIFF/PETITIONER: Larry Geraci - CASE NUMBER:
A 37-2017-00010073-CU-BC-CTL

DEFENDANT/RESPONDENT: Darryl Cotton, et al.

PROOF OF SERVICE BY FIRST-CLASS MAIL
NOTICE OF ENTRY OF JUDGMENT OR ORDER

(NOTE: You cannot serve the Notice of Entry of Judgment or Orcler if you are a party in the action. The person who served
the notice must complete this proof of service.) v

. 1am at least 18 years old and not a party to this action. | am aresident of or employed in the county where the mailing took
place, and my residence or business address is (specify):
4747 Executive Drive, Suite 700, San Diego, California 92121

2. I served a copy of the Notice of Entry of Judgment or Order by enclosing it In a sealed envelope with postage
fully prepaid and (check one):
a. [] deposited the sealed envelope with the United States Postal Service.
b. placed the sealed envelope for collection and processing for mailing, following this business's usual practices,

with which | am readily familiar. On the same day correspondence is placed for collection and malling, it is
deposited in the ordinary course of business with the United States Postal Service.
3. The Notice of Entrj/ of Judgment or Order was mailed:
a. on (date): November 9, 2017
b. from (city and state): San Diego, California

4, The envelope was addressed and mailed as follows:

a. Name of person served: c. Name of person served:
SEE ATTACHED SERVICE LIST.
Street address: Street address:
City: City:
State and zip code: State and zip code:
b. Name of person served: d. Name of person served:
Street address: Street address:
City: City:
State and zip code: : State and zip code:

Names and addresses of additional persons served are attached. (You may use form POS-030(P).)

5. Number of pages attached 1.
| declare under penalty of perjury under the laws of the State of California that the foregom is true ang-correct.

Date: November 9,.2017

Alexandria M. Quindt 4 | X
(TYPE OR PRINT NAME OF DECLARANT) o (51ONAURE OF D ARA\\IL/ N
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SERVICE LIST

Michael R. Weinstein, Esq.

Scott H. Toothacre, Esq.

Ferris & Britton

A Professional Corporation

501 West Broadway, Suite 1450

San Diego, California 92101

Telephone:  (619) 233-3131

Facsimile:  (619).232-9316

Email: mweinstein@ferrisbritton.com
stoothacre@ferrisbritton.com

ATTORNEYS FOR PLAINTIFF AND

CROSS-DEFENDANT LARRY GERACI,

AND CROSS-DEFENDANT REBECCA
BERRY ‘
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SUPERIOR COURT OF CALlFORNIA,

COUNTY OF SAN DIEGO
T~ CENTRAL
" MINUTE ORDER
DATE: 11/06/2017 TIME: 03:04:00 PM DEPT: C-73

JUDICIAL OFFICER PRESIDING: Joel R. Wohlfeil
CLERK: Juanita Cerda

REPORTER/ERM: Not Reported
BAILIFF/COURT ATTENDANT:

CASE NO: 37-2017-00010073-CU-BC-CTL CASE INIT.DATE: 03/21/2017

CASE TITLE: Larry Geraci vs Darryl Cotton [Imaged]
CASE CATEGORY: Civil - Unlimited CASE TYPE: Breach of Contract/Warranty

APPEARANCES

After entertaining the arguments of counsel and taking the matter under submission on 11/3/17, the
Court confirms the tentative ruling overruling the general demurrer to causes of action 1-4 in the Second
Amended Cross-Complaint.

Tentative (as confirmed by the Court)

The general Demurrer (ROA # 52) of Plaintiff and Cross-Defendant LARRY GERACI! ("Cross-Defendant”
or "Geraci") to causes of action 1 - 4 in the Second Amended Cross-Complaint ("SAC-C") filed on
/\August 25, 2017, by Defendant and Cross- omplainant DARRYL COTTON ("Cotton" or

“Cross-Complainant"), is OVERRULED.

gros_s—Defendant's Answer to the SAC-C must be filed and served within twenty (20) days of this
earing. 4

1st COA: BREACH OF CONTRACT

Cross-Defendant argues that the written memorandum is contradicted by the alleged oral agreement,
‘and as a result violates the statute of frauds. Cross-Defendant argues: "In the instant case, the only
writing signed by both parties is the November 2, 2016 written agreement, which explicitly provides for a
$10,000 down payment (‘earnest money to be applied to the sales price'); in fact, the agreement
acknowledges receipt of that down payment. Cotton is alleging that the oral agreement provided for a
down payment of $50,000, which is in direct contradiction of the written term of a $10,000 down
payment." However, this argument lacks merit because the written memorandum attached to the SAC-C
is unclear. The acknowledgement as to payment of $10,000 does not necessarily mean that the total
deposit was not, in fact, $50,000 (such that $40,000 remained due). As alleged, there is no conflict. In
addition, it is not clear whether the statute of frauds applies to an agreement to negotiate a real estate
agreement in good faith.

Cross-Defendant also argues that this cause of action does not allege an actionable breach. This

/\J,
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CASE TITLE: Larry Geraci vs Darryl Cotton [Imaged] CASE NO: 37-2017-00010073-CU-BC-CTL

~argument also lacks merit. Numerous California cases have expressed the view the law provides no
remedy for breach of an "agreement to agree” in the future. Copeland v. Baskin Robbins U.S.A. (2002)
96 Cal. App. 4th 1251, 1256. On the other hand, in an appropriate case, a party may seek to enforce a
valid, enforceable contract to negotiate the terms of an agreement in good faith. Id. at 1257, "Persons
are free to contract to do just about anything that is not illegal or immoral. Conducting negotiations fo
buy and sell ice cream is neither." Id. ef/ootnote omitted). The SAC-C sufficiently alleges breach of an
agreement to negotiate in good faith, _

2nd COA: INTENTIONAL MISREPRESENTATION
3rd COA: NEGLIGENT MISREPRESENTATION
4th COA: FALSE PROMISE

Cross-Defendant argues that the SAC-C does not allege facts which are sufficient to establish the
element of justifiable reliance because "the misrepresentations Cotton is claiming reliance upon are in
direct conflict with the clear, unambiguous written agreement signed by Cotton." This argument lacks
merit.

Reasonable reliance on the alleged misrepresentation is an essential element of fraud. Wagner v,
Benson s1980) 101 Cal. App. 3d 27, 36 ("At trial, reliance may be demonstrated to be unreasonable in
light of plaintiffs' intelligence and experience."). The agreement to conduct further negotiations toward a
comprehensive agreement does not necessarily conflict with the very short acknowledgement of a
pending sale and the receipt of "good faith earnest money." This element is sufficiently alleged, and this
is an issue of fact that cannot be determined via this Demurrer. ;

- Cross-Defendant also argues that "promises about future actions without the intent to perform simply
cannot support a claim for negligent misrepresentation." An action based on a false promise is a type of
intentional misrepresentation, i.e., actual fraud. Tarmann v. State Farm Mut. Auto. Ins. Co. (1991) 2 Cal,

“Mpp. 4th 153, 159. The specific intent requirement precludes pleading a false promise claim as a
negligent misrepresentation. Id. Making a promise with an honest but unreasonable intent to perform is
wholly different from making one with no intent to perform and, therefore, does not constitute a false
Bromise. Id. On the other hand, "[w]hen a pleader is in doubt about what actually occurred or what can

e established by the evidence, he or she may plead in the alternative and make inconsistent factual
allegations.” Edmon & Karnow, Cal. Prac. Guide: Civ. Pro. Before Trial (The Rutter Group 2017) at
6:242. For example: A Complaint seeking damages for fraud may properly allege both intentional .
misrepresentation and negligent misrepresentation. Id. 6:243. Each version of the facts or each legal
theory should be pleaded in a separate cause of action in the Complaint. Id. at 6:244. This argument
lacks merit because this cause of action is alleged as an alternative to the claim of false promise.
Sufficient facts are alleged supporting negligent misrepresentation. :

IT IS SO ORDERED

G g

Judge Joel R. Wohlfell
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