Taming the Odds:

| ncreasing the Chances of Getting Relief
fromthe Supreme Court

By Kent L. Richland

Litigators abhor along shot. Few things dampen alawvyer*s enthusaam for investing subgtantid
resourcesin a paticular litigation srategy more then the knowledge that the likdihood of successis
andl. Y &, sometimes—particularly when the long shat isthe only shot—thereislittle choice.

Obtaning rdief in the Cdifornia Supreme Court isdecidedly a“long odds’ propogtion; in
recent years, the chances of getting review granted by the Court have run somewhere between onein
ten and one in twenty. But once the intermediate gppdlate process has been exhauded, the Cdifornia
Supreme Court isfrequently the only option left to the litigant convinced that injustice has prevaled. As
aresult, litigators often must wrestle with the choice of trying to buck the odds or giving up dtogether.

The purpose of thisartideisto make that choice alittle less problematic by identifying various
methods by which the odds of obtaining rdief from the Cdifornia Supreme Court can be improved.
These methods are no doubt well known to gopdlate specidids, but are @ther unknown to or
unappreciated by the larger population of litigators whose practice is largdy confined to the trid courts.
Thesetricks of the gppdlate trade may never reverse the odds, but properly utilized they can
dgnificantly levd the playing fidd.

Effective employment of these goproaches requires some underganding of whet the Supreme
Court istoday—its current inditutiond role, the forces, pressures and condraints which shepe thet role,
how the judtices percaive thar tasks, and the Court*s presant priorities. The lavyer who can mogt
accurady “psycheout” the Court will bein the best position to know what issuesto raise, the best
procedurd podure in which to goproach the Court, and the best cdculated means of presenting the
Issues to obtain reief. Before discusson of spedific srategies can be truly meaningful, therefore, it is
essentid to give some condderaion to some of the more important aitributes of the present Court.

—ThreeKey Variables—

There are three essentid attributes the Cdlifornia Supreme Court currently exhibitswhich, by
thair interplay within the rules governing the Court’ sjurisdiction, play asgnificant rale in determining
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those casesin which the Court grantsrdief. They are: (1) the Court’s primary inditutiond roleasa
promulgator of policy rather than acorrector of error; (2) the inherently limited resources of a seven-
member court which must adminider the legd sysem of the largest gate in the union; and (3) the desire
(notwithstanding the forgoing) to correct error and nip nascent error in the bud.

For the practitioner seeking rdief, the mogt important fact about the Cdifornia Supreme Court
isthet its prindipd function isto sat policy by deciding important issues of law and securing uniformity of
decison where the courts of gpped arein conflict. See Cal. Rules of Ct., Rule 29 (a). What thismeans
isthat, in most drcumgtances, the Court will not grant rdief in ametter Imply because there was error
committed in the trid court or court of gpped, or because the result was “unjust.” Asapracticad matter,
aprerequiste to Supreme Court review isthat the issue presented mugt affect thelegd sysem asa
whole or asubgtantid ssgment of Cdifornia*s dtizenry. The fact thet a case involves alarge amount of
money, ishighly complex, or involves cdearated parties may meke it important to the lavyers,
however, none of these factors will make the case important to the Supreme Court unlesstheissues are
sonificant.

Almog as sgnificant isthet the Court has extremdy limited resources to accomplish its
functions There are saven judtices on the Court who share enormous responghilities. They mugt vote
on more than one hundred petitionsfor rdief filed each week; they mudt review, asan origind gppdlate
matter, each case in which the pendty of deeth has been impasad (the backlog of which now
gpproaches two hundred); they mugt attend ord argument (which usually consumes about awesk eech
month, ten months of the year) and they mugt, of course, consder and decide the cases before the
Court and author mgority, concurring and dissenting opinionsin those cases These taxing duties no
doulbt affect the Court*s congderation of how “important” anissue must bein order to judtify agrant of
review. Cases of limited impect have little chance of being “smuggled’ onto the Court*s agenda. It isno
wonder thet the Court has S0 fredy rdlied upon depublication—nullification of the precedentid vaue of
acourt of goped opinion without the necessity of afull-blown grant of reviev—as ameans of shgping
Cdiforialaw.

Thejudicest naturd indination in aparticular caseto seethat eror is corrected, or thet
potentia error isavoided, seems at firgt blush, to be & odds with, or a least of alesser order than the
other two varidbles. Because of the limited resources, thisfactor usudly comesinto play only when it
can be accomplished without materidly interfering with the Court’s more Sgnificant inditutiond role.
Neverthdess, that the Court will attempt to correct error where it can be done without a substantial
expenditure of its resources provides, in some drcumdiances, a potentid avenue of rdief of which dl
litigetors should be avare.

Of course, many other subjective factors affect whether or not the Court will act in aparticular
metter, not the least of which istheidedlogica arientation of the Court with respect to the issue
presented. It isunlikdy, for example, that the present Court would grant review of anissuein order to
enlarge sgnificantly the rights of tort plaintiffs Because the Court occasondly reeches aresut
ssemingly inconggtent with the conventiond wisdom, such generdizations are subject to continuous re-
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evaudion. See, eg., Mary M v. City of Los Angedles, 54 Cd. 3d. 202, 221(1991) (where police
officer misuses offidd authority for purposes of rgpe, public entity which employshimiisvicarioudy
ligble).

After the case has been subjected to andyd's and both lavyer and dient are satidfied thet a
favorable ruling from the Supreme Court isasubgtantia possihility, there are some techniques for
“packaging” the petition that can subgtantialy enhance the chances of obtaining the atention of the
Court.

—Waysto Tamethe Odds—

“ Coattailing” The lssues

One of the surest ways of obtaining Supreme Court review isto dign the case with acase
containing asmilar issue dreedy pending before the Court. A petition for review on an issue dready
before the Court will frequently result ina®grant and hold” order, i.e., agrant of review pending the
Court*s determingtion of the issuein quedion. Cal. Rules of Ct., Rule 29.2 (c). The Court will o fre-
quently “grant and hold” where the issue presanted is dosdly rdated to apending issue or whereits
proper resolution may depend upon the manner in which the Court resolves the pending case. Of
course, to take advantage of this avenue the atorney must be avare that theissueis pending in the
Supreme Court. Normally the issue must o firg be raised in the Court of Apped.

There are anumber of means of becoming familiar with currently pending issues, but one of the
mog accessbleisalooselesf service published every few weeks cdled the Cdifornia Supreme Court
Savice which contains comprehendve, indexed ligs of dl currently pending issues Knowledge of
currently pending issues will parmit the dert litigator to raise them a the earliest possble moment in the
lawsuit in order to ensure they are properly preserved for Supreme Court review.

The chief drawback of the “grant and hold” option isthet it does not result in review of the case
by the Supreme Court; indead, it entails aremand to the Court of Apped in light of the Court’s new
precedent—a Court of Apped which has aready indicated its hodlility to the pogition being advocated.
Should the Court of Apped reach the same resullt a second time even in the face of the new precedent,
itisvery unlikdy the Supreme Court will grant rdief Snce, by definition, it has recently decided the
centrd issue.

The Cdifornia Supreme Court Service aso reports on petitions for review filed in caseswhich
resulted in published opinions. Thisinformation can be useful Snce the Court may not redize the
sgnificance of anissue until severd petitions for review rasng the sameissue arefiled. Thus if the
Court has denied a petition on theissue in question, counsd should note that the problem presented isa
recurring one which will not disgppear until review is undertaken. The lavyer who isfully awvare of the
Supreme Court*s current and historica agenda of issues can miake use of that knowledge in a number
of different waysto increase the chances of obtaining review.
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Hitting the ‘ Justice Factor*

Although the Supreme Court carefully resarves its opinion-writing resources for cases of the
mos widespread impect, the Court will take Stepsto correct or mitigeate error if it can do sowitha
limited expenditure of its resources. For this reason, where a court of gpped has summarily denied a
petition for extraordinary writ, it isnaot unusud for the Supreme Court to grant review and remand the
metter with an order thet the court of gpped place the matter on its calendar for hearing. The Court will
exerdsethis option whereit is convinced error may have occurred, even if the issueis not one of broad
import.

The Court*s utilization of its authority in this manner is based on economics When review is
sought in any case, the Court and its staff must work the case up to seeif it presantsissues warranting
review. If in the course of that work-up the Court concludes that error may have occurred, it codts
virtudly nothing to order the matter to be heard by the court of goped—and it may savethe legd
sysdem the necessity of acodly retrid a alater time Thisoption is available, however, only where
there has been asummary denid of awrit petition. WWhen the court of gpped hasissued afull-blown
opinion on amgtter, review and summary remand is not authorized.

Of course, aswith the “grant and hold” remand, the gppdlate tribund which will hear the matter
may dready be somewhat disndined to grant rdief, Snce it denied the petition in the firs indance.
However, writ rief is so discretionary thet an initid denid does not necessaxily sgnify thet the court of
aoped disagread with the petitioner*s podition on the merits, o full-scae review fallowing remand by
the Supreme Court may increase the odds of digpodtion favorable to the petitioner.

Published Opinions

Thelikdihood of review baing granted is greater in cases which have resulted in published
opinions or where there is a dissenting opinion by one of the members of the court of goped pand. Itis
an open sret that the Supreme Court pays particular attention to cases in which the opinion beow
was published or contains a dissenting opinion. Published opinions are by definition Sgnificant, and the
presence of adissent drongly suggeststhet theissueis of more than passng momertt.

A cordllary to thisruleisthat, where the court of gpped hasissued an unpublished opinion, the
prevaling party may (to its detriment) actualy increese the chances of review baing granted by
requesting that the court of gpped publish the opinion. See Cal. Rules of Ct., Rule 978 (a). Inditutiona
dientswho frequently desire the publication of opinionsin which they have prevalled should be mede
aware of the potentia danger that publication presents. By the same token, the losing party may well
wish to adopt alow profile when publication is requested snce, if the court of goped orders
publication, the chances of obtaining review may be enhanced.

Make Your Case Important
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By now it is no doulot obvious thet a petition for review which Smply demondrates thet the
court of goped reached the wrong condusion in its written opinion ands little chance of successinthe
Supreme Court. Y our petition must demondrate the importance of your case—nat in terms of its
impact on your dient, but in terms of the impect of the issues on the atizens or assgment of the
community. A large number of petitions for review misakenly do nothing maore then argue court of
goped error. The petition for review should be framed s0 as to emphasize the broad importance of the
iSSUe presented.

A pdition for review normaly should concentrate on one—or a most two—issues. It isthe
rare case which presents more than one or two issues which will have impact beyond the partiesto the
immediate digoute, and a petition which ligsalong series of “important” issues tends to undermineits
centra premise

Short, Pithy, and to the Point

Since the Supreme Court is more interested in policy than in correcting error, policy reasons
will generdly persuede the Court to grant review in apaticular case Asagenerd rule, policy rationdes
can be gated rdaively succnctly. The petition for review that isthick with numerous authorities for the
podition advanced runsthe risk of boring the busy reader aswel as deflecting atention from the
importance of theissue a hand. The Rules of Court contemplate thefiling of full briefs on the merits
after review isgranted, thus permitting the parties to develop their postions fully at thet time. Cal.
Rulesof Ct., Rule 29.3 (a).

Amicus Curiae Letters

One of the best ways of persuading the Supreme Court thet the issue presented in a petition for
review has importance beyond the parties to the lawauit isto recruit uninvolved third partiesto tdl the
Court thet it is s0. Fortunatdly, the Rules of Court make it very easy for any interested group or individ-
ud to advise the Court thet review is desrable. No spedid permisson from the Court is required, and
the interested party may communicae its views to the Court in I etter form, with a copy served on each
party to the action. While amicus |etters from alarge number or groups and individuasis surdy some
demondration of theimportance of the issue presented, one or two persuasive, carefully reasoned
amicus |etters can have sgnificant impact. Counsd congdering saeking review should thus devote some
timeto persuading potentid amid to join the effort.

—Conduson—

The Cdifornia Supreme Court is one of the busest gopdlae tribundsin the nation. Each week
it condders over one hundred meatters seeking rdief. In such drcumgtances—where denid of rdief is
the presumptive norm—anything less than a carefullly arafted effort on the part of counsd isdatigicdly
guaranteed to fall. However, by taking into account the resources and agenda of the Court and pack-
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aging the petition using one or more of the dternativees Suggested, the odds of obtaining Supreme Court
relief can be subgtantidly tipped in your favor.

Kent L. Richland is a partner at Greines, Martin, Stein & Richland LLP. This article appeared in the Winter 1992 edition of California Litigation.





