
 
 

Molly C. Dwyer 

Clerk of Court  

Office of the Clerk 

United States Court of Appeals for the Ninth Circuit  

Post Office Box 193939 

San Francisco, California 94119-3939 

415-355-8000 

 

December 04, 2019 

   

 
 

No.: 19-73078 

Tax Ct. Nos.: 29212-11, 30851-12, 14776-14 

Short Title: Patients Mutual Assistance Col v. CIR 

 

Dear Petitioner/Counsel 

A copy of your notice of appeal/petition has been received in the Clerk's office of 

the United States Court of Appeals for the Ninth Circuit. The U.S. Court of 

Appeals docket number shown above has been assigned to this case. You must 

indicate this Court of Appeals docket number whenever you communicate with 

this court regarding this case.  

Please furnish this docket number immediately to the court reporter if you place an 

order, or have placed an order, for portions of the trial transcripts. The court 

reporter will need this docket number when communicating with this court. 

The due dates for filing the parties' briefs and otherwise perfecting the appeal 

have been set by the enclosed "Time Schedule Order," pursuant to applicable 

FRAP rules. These dates can be extended only by court order. Failure of the 

appellant to comply with the time schedule order will result in automatic 

dismissal of the appeal. 9th Cir. R. 42-1. 

Payment of the $500 docketing fee is past due. Failure to correct this deficiency 

within 14 days will result in the dismissal of this case for failure to prosecute. See 

9th Cir. R. 42-1. The fee is payable to the Tax Court.  
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UNITED STATES COURT OF APPEALS 

 

FOR THE NINTH CIRCUIT  

FILED 

 

DEC 04 2019 

 
MOLLY C. DWYER, CLERK 

U.S. COURT OF APPEALS  

 

PATIENTS MUTUAL ASSISTANCE 

COLLECTIVE CORPORATION, DBA 

Harborside Health Center,  

 

                     Petitioner - Appellant, 

 

   v. 

 

COMMISSIONER OF INTERNAL 

REVENUE,  

 

                     Respondent - Appellee.  

No. 19-73078 

    

Tax Ct. Nos. 29212-11, 

30851-12, 

14776-14 

 

United States Tax Court 

 

TIME SCHEDULE ORDER 
 

 

The parties shall meet the following time schedule. 

Wed., December 11, 2019 Petitioner's Mediation Questionnaire due. If your 

registration for Appellate CM/ECF is confirmed after 

this date, the Mediation Questionnaire is due within 

one day of receiving the email from PACER 

confirming your registration. 

Mon., February 24, 2020 Agency petitioner brief due 

Mon., March 23, 2020 Respondent's answering brief and excerpts of record 

shall be served and filed pursuant to FRAP 31 and 

9th Cir. R. 31-2.1. 

The optional petitioner's reply brief shall be filed and served within 21 days of 

service of the respondent's brief, pursuant to FRAP 31 and 9th Cir. R. 31-2.1. 

Failure of the petitioner to comply with the Time Schedule Order will result in 

automatic dismissal of the appeal. See 9th Cir. R. 42-1.  
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FOR THE COURT: 

 

MOLLY C. DWYER 

CLERK OF COURT 

 

By: Omar Cubillos 

Deputy Clerk 

Ninth Circuit Rule 27-7 
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United States Court of Appeals for the Ninth Circuit  

Post Office Box 193939 

San Francisco, California 94119-3939 

415-355-8000 

   

 

ATTENTION ALL PARTIES AND COUNSEL  

PLEASE REVIEW PARTIES AND COUNSEL LISTING  

 

We have opened this appeal/petition based on the information provided to us by 

the appellant/petitioner and/or the lower court or agency. EVERY attorney and 

unrepresented litigant receiving this notice MUST immediately review the caption 

and service list for this case and notify the Court of any corrections. 

Failure to ensure that all parties and counsel are accurately listed on our docket, 

and that counsel are registered and admitted, may result in your inability to 

participate in and/or receive notice of filings in this case, and may also result in the 

waiver of claims or defenses.  

PARTY LISTING: 

Notify the Clerk immediately if you (as an unrepresented litigant) or your client(s) 

are not properly and accurately listed or identified as a party to the appeal/petition. 

To report an inaccurate identification of a party (including company names, 

substitution of government officials appearing only in their official capacity, or 

spelling errors), or to request that a party who is listed only by their lower court 

role (such as plaintiff/defendant/movant) be listed as a party to the appeal/petition 

as an appellee or respondent so that the party can appear in this Court and submit 

filings, contact the Help Desk at http://www.ca9.uscourts.gov/cmecf/feedback/ or 

send a letter to the Clerk. If you or your client were identified as a party to the 

appeal/petition in the notice of appeal/petition for review or representation 

statement and you believe this is in error, file a motion to dismiss as to those 

parties. 

COUNSEL LISTING: 

In addition to reviewing the caption with respect to your client(s) as discussed 

above, all counsel receiving this notice must also review the electronic notice of 

docket activity or the service list for the case to ensure that the correct counsel are 
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listed for your clients. If appellate counsel are not on the service list, they must file 

a notice of appearance or substitution immediately or contact the Clerk's office. 

NOTE that in criminal and habeas corpus appeals, trial counsel WILL remain as 

counsel of record on appeal until or unless they are relieved or replaced by Court 

order. See Ninth Circuit Rule 4-1. 

REGISTRATION AND ADMISSION TO PRACTICE: 

Every counsel listed on the docket must be admitted to practice before the Ninth 

Circuit AND registered for electronic filing in the Ninth Circuit in order to remain 

or appear on the docket as counsel of record. See Ninth Circuit Rules 25-5(a) and 

46-1.2. These are two separate and independent requirements and doing one does 

not satisfy the other. If you are not registered and/or admitted, you MUST, within 7 

days from receipt of this notice, register for electronic filing AND apply for 

admission, or be replaced by substitute counsel or otherwise withdraw from the 

case. 

If you are not registered for electronic filing, you will not receive further notices of 

filings from the Court in this case, including important scheduling orders and 

orders requiring a response. Failure to respond to a Court order or otherwise meet 

an established deadline can result in the dismissal of the appeal/petition for failure 

to prosecute by the Clerk pursuant to Ninth Circuit Rule 42-1, or other action 

adverse to your client. 

If you will be replaced by substitute counsel, new counsel should file a notice of 

appearance/substitution (no form or other attachment is required) and should note 

that they are replacing existing counsel. To withdraw without replacement, you 

must electronically file a notice or motion to withdraw as counsel from this 

appeal/petition and include your client's contact information.  

To register for electronic filing, and for more information about Ninth Circuit 

CM/ECF, visit our website at http://www.ca9.uscourts.gov/cmecf/#section-

registration. 

To apply for admission, see the instructions and form application available on our 

website at https://www.ca9.uscourts.gov/attorneys/. 
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United States Court of Appeals
for the Ninth Circuit

P.O. Box 31478
Billings, Montana 59107-1478

           CHAMBERS OF

SIDNEY R. THOMAS             TEL: (406) 373-3200
       CHIEF JUDGE             FAX: (406) 373-3250 

Dear Counsel:

I write to introduce you to the court’s mediation program. The court offers you and your 
clients professional mediation services, at no cost, to help resolve disputes quickly and efficiently and 
to explore the development of more satisfactory results than can be achieved from continued litigation. 
Each year the mediators facilitate the resolution of hundreds of cases, from the most basic contract and 
tort actions to the most complex cases involving multiple parties, numerous pieces of litigation and 
important issues of public policy.

The eight circuit mediators, all of whom work exclusively for the court, are highly experienced 
attorneys from a variety of practices; all have extensive training and experience in negotiation, 
appellate mediation, and Ninth Circuit practice and procedure.  Although the mediators are court 
employees, the court has adopted strict confidentiality rules and practices to ensure that what goes on 
in mediation stays in mediation.  See Circuit Rule 33-1.  

The first step in the mediation process is case selection. To assist the mediators in the case 
selection process, appellants/petitioners must file a completed Mediation Questionnaire within 7 
days of the docketing of the case. See Circuit Rules 3-4, and 15-2. Appellees may also fill out and file 
a questionnaire. The questionnaire with filing instructions is available here. Once the Mediation 
Questionnaire is submitted, the parties will receive via NDA a link to a separate form that will allow 
them to submit confidential information directly to the Circuit Mediators.  Counsel may also submit 
confidential information at any time to ca09_mediation@ca9.uscourts.gov.

In most cases, the mediator will schedule a settlement assessment conference, with counsel 
only, to determine whether the case is suitable for mediation. Be assured that participation in the 
mediation program will not slow down disposition of your appeal.  Mediation discussions are not 
limited to the issues on appeal. The discussions can involve other cases and may include individuals 
who are not parties to the litigation, if doing so enables the parties to reach a global settlement. 

Further information about the mediation program may be found on the court’s website: 
www.ca9.uscourts.gov/mediation/. Please address questions directly to the Mediation Program at 
415-355-7900 or ca09mediation@ca9.uscourts.gov.

Sincerely,

      Sidney Thomas
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UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT

Form 7. Mediation Questionnaire

9th Cir. Case Number(s)

Case Name

Counsel submitting 
this form

Represented party/
parties

Briefly describe the dispute that gave rise to this lawsuit.

Feedback or questions about this form? Email us at forms@ca9.uscourts.gov

Form 7 1 Rev. 12/01/2018

Instructions for this form: http://www.ca9.uscourts.gov/forms/form07instructions.pdf
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Briefly describe the result below and the main issues on appeal.

Describe any proceedings remaining below or any related proceedings in other 
tribunals.

Form 7 2 Rev. 12/01/2018

Signature Date
(use “s/[typed name]” to sign electronically-filed documents)

Feedback or questions about this form? Email us at forms@ca9.uscourts.gov
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ATTORNEY Agency Cases (December 2019) 
 

1 

UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT 

Office of the Clerk 
 

After Opening an Agency Case:  
An Introduction for Attorneys 

 
 

 

You have received this guide because you filed a petition for review of a federal agency decision 
in the U.S. Court of Appeals for the Ninth Circuit. It provides information you need to know to 
represent a petitioner before the court. 

This guide is not for immigration cases. If you opened an immigration case, please request our 
immigration packet. 

Read this guide carefully. If you don’t follow instructions, the court may dismiss your case. 

 

 

This Guide Is Not Legal Advice 

Court employees are legally required to remain neutral; that means they can’t 
give you advice about how to win your case. However, if you have a question 
about procedure—for example, which forms to send to the court or when a 
form is due—this packet should provide the answer. If it doesn’t, you may 
contact the clerk’s office for more information. 

 

 
 
 
 
 
 
 
 
 
 
 
  
 

Case: 19-73078, 12/04/2019, ID: 11521410, DktEntry: 1-5, Page 1 of 20
(9 of 129)



ATTORNEY Agency Cases (December 2019) 2 
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HOW AN AGENCY PETITION WORKS 

The chart below shows the path of an agency petition from the agency to the highest court. 
Review these steps to make sure you understand where you are in the process. 

Federal Agency. Cases come to the U.S. 
Court of Appeals from several different 
federal agencies. For example, a petition 
may arise from a final decision at the 
Federal Aviation Administration, National 
Labor Relations Board, Federal Trade 
Commission, or another agency. The 
important thing to understand is that you 
must have exhausted all of your options for 
appeal within the agency itself before filing 
a petition for review with the court of 
appeals. Many agency decisions must first 
be challenged in a U.S. District Court before 
you can come to the court of appeals. 

 U.S. Court of Appeals. When reviewing 
the federal agency decision in your case, the 
court of appeals (usually a panel of three 
judges) will carefully consider everything 
that has happened so far. The court will also 
read all the papers that you and opposing 
counsel file during your case. The court will 
look to see whether any agency, officer, or 
lower court has made a legal or factual 
mistake. You are not allowed to present new 
evidence or testimony on appeal. 

U.S. Supreme Court. If you do not agree 
with the decision of the court of appeals, you 
can ask the United States Supreme Court to 
review your case. The Supreme Court 
chooses which cases it wants to hear. It 
reviews only a small number of cases each 
year.    

Your case may not go through all of the 
stages shown above. For example, if the 
U.S. Court of Appeals resolves your case 
the way that you want, you won’t need to 
file a petition in the U.S. Supreme Court. 
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PRACTICE RULES AND RESOURCES 

This guide highlights rules that you absolutely must follow after filing a case. You are also 
responsible for reviewing and following the Federal Rules of Appellate Procedure (Fed. R. App. 
P.), the Ninth Circuit Rules (9th Cir. R.), and the general orders. The Federal Rules and the Ninth 
Circuit Rules are available at www.ca9.uscourts.gov/rules.  

Practice Guides 

In addition to the rules above, the following guides can support your practice before this court. 
You can find these and other resources on the court’s website under Legal Guides: 

• Appellate Practice Guide. A thorough manual of appellate practice prepared by the 
Appellate Lawyer Representatives. 
 

• Perfecting Your Appeal. You can view this video for free at www.ca9.uscourts.gov or 
purchase it from the clerk’s office for $15.00. 

 

Appellate Mentoring Program 

The appellate mentoring program provides guidance to attorneys who are new to federal 
appellate practice or who would benefit from mentoring at the appellate level. Mentors are 
volunteers who have experience in immigration, habeas corpus, or appellate practice in general. 
If you are interested, a program coordinator will match you with a mentor, taking into account 
your needs and the mentor’s particular strengths. 

To learn more, email the court at mentoring@ca.9.uscourts.gov or go to www.ca9.uscourts.gov. 
On the website, select the “Attorneys” tab, look for “Appellate Mentoring Program,” then choose 
“Information.” 

 

IMPORTANT RULES FOR ALL CASES 

The rules in this section apply to all attorneys who file an agency petition in the court of appeals. 
You must understand and follow each one. 

Ninth Circuit Bar Admission 

To practice before the court of appeals, you must be admitted to the Bar of the Ninth Circuit. For 
instructions on how to apply, go to www.ca9.uscourts.gov. Select the “Attorneys” tab, look for 
“Attorney Admissions,” then choose “Instructions.” 
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Register for Electronic Filing 

Unless the court gives you an exemption, you must use the Ninth Circuit’s electronic filing 
system, called CM/ECF (Case Management/Electronic Case Files). To learn more and to 
register, go to www.ca9.uscourts.gov then click “Filing a Document – CM/ECF.” 

For additional guidance on filing documents and making payments electronically, read the Ninth 
Circuit Rules, especially Rule 25-5. For a complete list of the available types of filing events, see 
the CM/ECF User Guide. To find the guide, go to “Filing a Document” as described just above, look for 
“Documentation & Training,” then select “CM/ECF User Guide.” 

Complete a Mediation Questionnaire 

After you file a petition for review of an agency decision, you must complete a mediation 
questionnaire. (9th Cir. R. 15-2.) The court uses the questionnaire to assess settlement potential.  

You must file the questionnaire no later than seven days after the clerk’s office dockets your 
petition. To find the form, go to www.ca9.uscourts.gov/forms. 

If you want to request a conference with a mediator, call the Mediation Unit at (415) 355-7900, 
email ca09_mediation@ca9.uscourts.gov, or make a written request to the Chief Circuit 
Mediator. You may request conferences confidentially. For more information about the court’s 
mediation program, go to www.ca9.uscourts.gov/mediation. 

Meet Your Deadlines 

Read all documents you get from the court. They will contain important instructions and 
deadlines for filing your court papers. If you miss a deadline or fail to respond to the court as 
directed, the court may dismiss your case. 

Complete Your Forms Properly 

Everything you send to the court must be clear and easy to read. If we can’t read your papers, we 
may send them back to you. To make the clerk’s job easier, please: 

 Include your case number on all papers you send to the court or to opposing counsel.  
 

 Number your pages and put them in order. 
 

 If you are not filing electronically, use only one paper clip or a single staple to keep your 
documents organized. The clerk’s office must scan your documents and extra binding makes 
that job difficult. 
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Deliver Papers the Right Way 

When you deliver papers to the court or to opposing counsel, you must take certain steps to show 
you sent them to the right place on time. 

 Use the correct address. Before you put anything in the mail, make sure the address is 
current and correct. 

• To find current addresses for the court, see “How to Contact the Court,” at the end of 
this guide. You may deliver a document to the court in person, but you must hand it 
to someone designated to receive documents in the clerk’s office. 

• To find the correct address for opposing counsel, see opposing counsel’s notice of 
appearance. Opposing counsel should have sent a copy of this notice to you after you 
filed your petition for review. The notice states opposing counsel’s name and 
address. 

 Attach a certificate of service. You must attach a signed certificate of service to each 
document you send to the court or to opposing counsel unless all parties will be served via 
CM/ECF.  See 9th Cir. R. 25-5(f). 

 Send a copy of all documents to opposing counsel. When you file a document with the 
court, you must also send a copy (including any attachments) to opposing counsel unless they 
will be served via CM/ECF. 

 

Keep Copies of Your Documents 

Make copies of all documents you send to the court or to opposing counsel and keep all papers 
sent to you.  

 

Pay the Filing Fee or Request a Waiver 

The filing fee for your case is $500.00. The fee is due when you file a petition for review. If you 
don’t pay the fee, you will receive a notice informing you that you have 21 days to either pay the 
fee or request a waiver because the petitioner can’t afford to pay.  

• If the petitioner can afford the fee. Submit your payment through the electronic filing 
system, or send a check or money order to the court. Make the check out to “Clerk, 
U.S. Courts.” Don’t forget to include the case number. Please note that after you pay 
the fee, we cannot refund it, no matter how the case turns out. 
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• If the petitioner can’t afford to pay. You may ask the court to waive the fee by filing 
a motion to proceed in forma pauperis. See “Stage One: Opening Your Case,” below. 

If you do not pay the fee or submit a waiver request by the deadline, the court will dismiss 
your case. (9th Cir. R. 42-1). 

 

If You Move, Tell the Court 

If your mailing address changes, you must immediately notify the court in writing. (9th Cir. R. 
46-3.) 

• CM/ECF. If you are registered for CM/ECF, update your information online at 
https://pacer.psc.uscourts.gov/pscof/login.jsf. 
 

• Paper filing. If you are exempt from CM/ECF, file a change of address form with the 
court. You can find the form on the court’s website at www.ca9.uscourts.gov/forms. 

If you don’t promptly change your address, including your email address, you could miss 
important court notices and deadlines. As noted above, missing a deadline may cause the court to 
dismiss your case. 
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HANDLING AN AGENCY CASE: THREE STAGES 

This section will help you understand and manage the different parts of your case. We describe 
the basic documents you must file with the court and the timing of each step. 

To begin, review the chart below. It introduces the three stages of a case. 
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Stage One: Opening a Case 

By the time you receive this guide, you have already opened a case by filing a petition for 
review. In response, the clerk’s office created the case record and gave you a case number and a 
briefing schedule. 

If you haven’t already paid the filing fee, you must do so now. See “Pay the Filing Fee or 
Request a Waiver,” above. 

The court may dismiss your case at any time. Even if you pay the fees and get 
a briefing schedule, the court may decide not to keep your case for a variety of 
legal reasons. If the court dismisses your case and you think the court was wrong, 
see “If You Don’t Agree with a Court Decision,” below. 

Now is also the time to start compiling excerpts of record and to file any opening motions with 
the court. This section discusses each step in turn.  

Preparing Excerpts of Record 

The Ninth Circuit Court of Appeals does not require an appendix of record. Instead, you must 
file excerpts of record with your opening brief. (See 9th Cir. R. 17-1.) Your excerpts of record 
should be clear and well-organized. They should include all the documents that the court will 
need to understand and decide the issues in your petition. 

Start putting together your excerpts of record now, before you write your opening brief. Then, as 
you write the brief, you can mark each record page that you reference so you can easily add the 
marked pages to your excerpts. 

To learn the rules that govern what your excerpts should and should not include, and how to 
format them, read 9th Cir. R. 17-1 and 30-1. We also recommend that you read Chapter X of 
Appellate Practice Guide; see “Practice Guides,” above. 

Filing Opening Motions 

Here are two common motions that you might make at the beginning of your case. 

Motion to Proceed in Forma Pauperis 

File this motion to ask the court to waive the petitioner’s filing fee. To file your motion, you 
must complete and include Form 4: Motion and Affidavit for Permission to Appeal in Forma 
Pauperis. The form is available on the court’s website at www.ca9.uscourts.gov/forms. In 
addition, please follow the instructions in “How to Write and File Motions,” below. 
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Motion for Injunction Pending Appeal 

You can also file a motion for injunction pending appeal, sometimes called a motion for 
injunctive relief. This type of motion asks the court to order someone to do something or to stop 
doing something while your case is in progress. Be specific about what type of relief you are 
asking for, why the court should grant the relief, and the date by which you want the court to 
respond. In addition, be sure to follow the instructions in “How to Write and File Motions,” 
below.   

 

Stage Two: Preparing and Filing Briefs 

During the second stage of your case, you and opposing counsel will prepare and file written 
briefs. The required components of a brief are set out in Fed. R. App. P. 28 and 32, and 9th Cir. R. 
28-2, 32-1, and 32-2. You should familiarize yourself with those rules and follow them carefully. 
In this section, we cover some key points of briefing practice. 

Opening Brief 

You will write and file the first brief in your case. In the opening brief, you must: 

• state the facts of the case 
• describe the relief you are seeking for the petitioner 
• provide legal arguments to support your petition, and 
• include citations to the excerpts of record. 

Deadline for filing. You must file your opening brief and excerpts of record by the deadline 
stated in the briefing schedule.   

If you do not file your brief on time or request an extension, the court will dismiss your 
case. 
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Tips for Writing Your Briefs 
 

Keep these points in mind to write a better brief: 

Avoid unnecessary words. Don’t use 20 words to say something you can say in 
ten. 

Think things through. Make logical arguments and back them up with legal 
rules.  

Be respectful. You can disagree without being disagreeable. Focus on the 
strengths of your case, not the character of others. 

Tell the truth. Don’t misstate or exaggerate the facts or the law. 

Proofread. Before you file, carefully check for misspellings, grammatical 
mistakes, and other errors. 

 

Answering Brief 

In response to your opening brief, opposing counsel may file an answering brief. If opposing 
counsel files an answer, they must send a copy to you.  

The time scheduling order sets the deadline for the answering brief. Please note that the opening 
and answering brief due dates are not subject to the rules for additional time described in Fed. R. 
App. P. 26(c). In particular, if you file your opening brief early, it does not advance the due date 
for your opponent’s answering brief. (See 9th Cir. R. 31-2.1.) 

 

Reply Brief 

You are invited to reply to opposing counsel’s answering brief, but you are not required to do so. 
If you write a reply brief, do not simply restate the arguments in your opening brief. Use the 
reply brief to directly address the arguments in opposing counsel’s answering brief.  

You must file your reply brief within 21 days of the date the government serves you with its 
answering brief.  
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How to File a Brief 

Rules for filing briefs depend on whether or not you are required to file electronically. 

CM/ECF. After we review your electronic submission, we will request paper copies of the brief 
that are identical to the electronic version. Do not submit paper copies until we direct you to do 
so. (See 9th Cir. R. 31-1.) You must also send two copies of the brief to any exempt or 
unregistered opposing counsel. 

Exempt Filers Only. Please follow these steps: 

 Send the original document and seven copies of your brief to the court. 

 Send two copies to opposing counsel. 

 Attach a signed certificate of service to the original and to each copy for 
opposing counsel. 

 Keep a copy for your records. 

How to File Excerpts of Record 

Submit your excerpts in PDF format using CM/ECF on the same day that you submit your brief. 
You must serve a paper copy of your excerpts on any unregistered party. 

If the excerpts contain sealed materials, you must submit the sealed documents separately, along 
with a motion to file under seal. (9th Cir. R. 27-13(e).) You must serve sealed filings on all 
parties by mail or by email if they are registered for electronic filing, or if mutually agreed, 
rather than through CM/ECF. 

After approving your electronic submission, the clerk will direct you to file individually bound 
paper copies of the excerpts of record with white covers. 

To review the rules for filing excerpts, see 9th Cir. R. 30-1. 

If You Need More Time to File  

Usually, you may ask for one streamlined extension of up to 30 days from the brief’s existing 
due date. (See 9th Cir. R. 31-2.2(a) for conditions.)  

• CM/ECF. Electronic filers do not need to use a written motion; you may submit your 
request using the “File Streamlined Request to Extend Time to File Brief” event on 
CM/ECF on or before your brief’s existing due date. 

• Paper filing. Make your request by filing Form 13 on or before your brief’s existing due 
date. You can find Form 13 on the court’s website at www.ca9.uscourts.gov/forms. 

If you need more than 30 days, or if the court has already given you a streamlined extension, you 
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must submit a written motion asking for more time. Your motion must show both diligence and 
substantial need. You must file your request at least seven days before your brief is due. The 
motion must meet the requirements of 9th Cir. R. 31-2.2(b).  You may use Form 14 or write your 
own motion. 

Usually, in response to an initial motion for more time, the court will adjust the schedule. (See 
Circuit Advisory Committee Note to Ninth Circuit Rule 31-2.2.) If you followed the correct 
procedures to ask for more time but the court doesn’t respond by the date your brief is due, act as 
though the court has granted your request and take the time you asked for. 

What Happens After You File 

After you and opposing counsel have filed your briefs, a panel of three judges will evaluate the 
case. Sometimes the court decides a case before briefing is complete (9th Cir. R. 3-6); if that 
happens, we will let you know. 

Judges conduct oral hearings in all cases unless all members of the panel agree that oral 
argument would not significantly aid the decision-making process. (Fed. R. App. P. 34(a)(2).) 

Notification of oral hearings. We will notify you of the potential dates and location of an oral 
hearing approximately 14 weeks in advance. After you receive notice, you have three calendar 
days to inform the court of any conflicts. We distribute calendars about ten weeks before the 
hearing date. 

Changes to oral hearing dates or location. The court will change the date or location of an oral 
hearing only if you show good cause for the change. If you wish to submit a request to continue a 
hearing, you must do so within 14 days of the hearing. Note, however, that the court grants such 
requests only if you can show exceptional circumstances. (9th Cir. R. 34-2.) 

Oral arguments are live streamed to YouTube. Viewers can access them through the court’s 
website. Go to www.ca9.uscourts.gov and choose “Live Video Streaming of Oral Arguments and 
Events.” 

 

Stage Three: The Court’s Final Decision 

After the judges decide your case, you will receive a memorandum disposition, opinion, or court 
order stating the result. If you are happy with the outcome, congratulations.  

If you or opposing counsel didn’t get the final results you want, either of you may take the case 
further. We explain your options in the section “After Your Case,” below. 
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HOW TO WRITE AND FILE MOTIONS 

This section provides general guidelines for writing and filing motions, including motions 
discussed elsewhere in this guide. The motion you want to make may have special rules—for 
example, a different page limit or deadline—so be sure that you also read its description, as 
noted below. 

 

How to Write a Motion 

If you want to file a motion with the court, follow these guidelines: 

 Clearly state what you want the court to do. 

 Give the legal reasons why the court should do what you are asking. 

 Tell the court when you would like it done. 

 Tell the court what the opposing party’s position is. (Circuit Advisory Committee Note to 
Ninth Circuit Rule 27-1(5); 9th Cir. R. 31-2.2(b)(6).) 

 If you are filing a response requesting affirmative relief, include your request in the caption. 
(Fed. R. App. P. 27(a)(3)(B)) and use the correct filing type. 

 Don’t write a motion that is more than 20 pages long unless you get permission from the 
court. 

If you like, you may support your motion with an affidavit or declaration. (28 U.S.C. § 1746.)  

 

 

Cases Scheduled for Argument or Submitted to a Panel 

If your case has been (1) scheduled for oral argument, (2) argued, or (3) 
submitted to or decided by a panel, then the first page or cover of your 
motion must include the date of argument, submission, or decision and, if 
known, the names of the judges on the panel. (9th Cir. R. 25-4.) 
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How to File a Motion 

To file your motion, you must follow the rules described in “Deliver Papers the Right Way,” at 
the beginning of this guide. Keep the following points in mind. 

• CM/ECF. For electronic filing, follow instructions on CM/ECF. If there are any non-
registered parties, you must send a hard copy to that party.   

• Paper filing. Send the original document to the court and send a copy to opposing 
counsel. Remember to attach a signed certificate of service to the original and to any 
copies. Always keep a copy for your own records. 

Note that you should not include a notice of motion or a proposed order with your motion. (Fed. 
R. App. P. 27(a)(2)(C)(ii) and (iii).) 

 

What Happens After You File 

The path of a motion depends on the details of your case. Certain motions—for example, a 
motion to dismiss the case—may automatically stay the briefing schedule. (See 9th Cir. R. 27-
11.) The following steps are common after filing a motion. 

Opposing counsel may respond. After you file a motion, opposing counsel has ten days to file a 
response. (See Fed. R. App. P. 27(a)(3)(A); Fed. R. App. P. 26(c).) In the response, opposing 
counsel will tell the court why it disagrees with the arguments in your motion. 

You may reply to opposing counsel’s response. If opposing counsel responds, you may tell the 
court why you think opposing counsel’s view is incorrect. If you file a reply, don’t just repeat the 
arguments in your original motion. Instead, directly address the arguments in opposing counsel’s 
response. You usually have seven days to file a reply with the court, starting on the day you are 
served with their response. (See Fed. R. App. P. 27(a)(3)(B).) Normally, a reply may not be 
longer than ten pages. 

The court decides your motion. After you and opposing counsel file all papers related to the 
motion, a panel of two or three judges will decide the issue. 

How to Respond to a Motion from Opposing Counsel 

Your opponent may also submit motions to the court. For example, opposing counsel may file a 
motion to dismiss the case or to ask the court to review the case more quickly than usual. If 
opposing counsel files a motion, you are allowed to respond with your arguments against it. 
Your response may not be longer than 20 pages.  

Usually, you must file your response with the court no more than ten days from the day 
opposing counsel serves its motion on you.  
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Read More About These Motions 

If you are making one of the following motions, read the section noted here: 

Motion to proceed in forma pauperis in “Filing Opening Motions,” above. 

Motion for injunctive relief pending appeal in “Filing Opening Motions,” 
above. 

Motion for extension of time to file a brief in “If You Need More Time to File,” 
above. 

Motion for reconsideration in “If You Don’t Agree With a Court Decision,” 
below. 

 
 

Emergency Motions 

An emergency motion asks the court to act within 21 days to avoid irreparable 
harm. Your emergency motion must meet the requirements of 9th Cir. R. 27-3. 

If you need emergency relief, you must notify the Emergency Motions department 
in San Francisco before you file the motion. Call them at 415-355-8020 or e-mail 
emergency@ca9.uscourts.gov. Please note that a request for more time to file a 
document with the court or any other type of procedural relief does not qualify as 
an emergency motion. (See Circuit Court Advisory Committee Note to 27-3(3).) 

Finally, if you absolutely must notify the court of an emergency outside of standard 
office hours, call 415-355-8000. This line is for true emergencies that cannot wait 
until the next business day—for example, imminent removal from the United 
States. 
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IF YOU DON’T AGREE WITH A COURT DECISION 

If you think the court of appeals made an incorrect decision about important issues in your case, 
you can ask the court to take a second look. You may do this during your case—for example, if 
you disagree with the court’s ruling on a motion. Or you may ask the court to review its final 
decision at the end of your case. 

 

During Your Case: Motion for Reconsideration 

If you disagree with a court order or ruling during your case, you may file a motion for 
reconsideration stating the reasons why you think the court’s ruling was wrong. Your motion 
may not be longer than 15 pages.  

A motion for reconsideration of an order that does not end the case—that is, a non-dispositive 
order—is due within 14 days of the date stamped on the court order. (9th Cir. R. 27-10(a).) In 
addition to these rules, please follow the general guidelines in “How to Write and File Motions,” 
above. 

 

After Your Case: Motions and Petitions 

If you think the court’s final decision in your case was wrong and you want to take further 
action, you have two options: 

• File a motion for reconsideration or petition for rehearing in this court.  

 If the court decided your case in an order, then you would file a 
motion for reconsideration, as discussed just above. You have 45 
days (instead of 14 days) to file a motion for reconsideration of a 
court order that ends your case. (9th Cir. R. 27-10(a).) 

 If the court decided your case in a memorandum disposition or 
opinion, then you would file a petition for rehearing, discussed 
below. 

• File a petition for writ of certiorari with the U.S. Supreme Court. 

It is most common to do these things one after the other—that is, to file a petition for rehearing 
or motion for reconsideration in this court and then, if that doesn’t succeed, petition the Supreme 
Court. It is technically possible to file both petitions at the same time but that is not the typical 
approach. Our discussion focuses on the common path. 
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Court of Appeals: Petition for Rehearing  

To ask the court of appeals to review its final decision in your case, you must file a petition for 
rehearing. Before starting a petition, remember that you must have a legal reason for believing 
that this court’s decision was incorrect; it is not enough to simply dislike the outcome. You will 
not be allowed to present any new facts or legal arguments in your petition for rehearing. Your 
document should focus on how you think the court overlooked existing arguments or 
misunderstood the facts of your case.  

A petition for rehearing may not be longer than 15 pages. Your petition is due within 45 days of 
the date stamped on the court’s opinion or memorandum disposition. To learn more about 
petitions for rehearing, see Fed. R. App. P. 40 and 40-1. 
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Most petitions for rehearing go to the same three judges who heard your original petition. It is 
also possible to file a petition for rehearing en banc. This type of petition asks 11 judges to 
review your case instead of three. The court grants petitions for rehearing en banc only in rare, 
exceptional cases. To learn more about petitions for rehearing en banc, see Fed. R. App. P. 35. 

 

U.S. Supreme Court: Petition for Writ of Certiorari 

If the court of appeals denies your petition for rehearing—or if it rehears your case and issues a 
new judgment you don’t agree with—you have 90 days from the denial order or the new decision 
to petition the U.S. Supreme Court to hear your case. You do this by asking the Supreme Court 
to grant a writ of certiorari. You must file the petition with the Supreme Court directly. A writ of 
certiorari directs the appellate court to send the record of your case to the Supreme Court for 
review. 

The Supreme Court is under no obligation to hear your case. It usually reviews only cases that 
have clear legal or national significance—a tiny fraction of the cases people ask it to hear each 
year. Learn the Supreme Court’s Rules before starting a petition for writ of certiorari. (You can 
find the rules and more information about the Supreme Court at www.supremecourt.gov.)
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HOW TO CONTACT THE COURT 

Court Addresses: San Francisco Headquarters 

Mailing Address for 
U.S. Postal Service 

Mailing Address for 
Overnight Delivery 
(FedEx, UPS, etc.) 

Street Address 

Office of the Clerk 
James R. Browning 
Courthouse 
U.S. Court of Appeals 
P.O. Box 193939 
San Francisco, CA 
94119-3939 

Office of the Clerk 
James R. Browning 
Courthouse 
U.S. Court of Appeals 
95 Seventh Street 
San Francisco, CA 
94103-1526 

95 Seventh Street 
San Francisco, CA 
94103 

 
Court Addresses: Divisional Courthouses 

Pasadena Portland Seattle 

Richard H. Chambers 
Courthouse 
125 South Grand Avenue 
Pasadena, CA 91105 

The Pioneer Courthouse 
700 SW 6th Ave, Ste 110 
Portland, OR 97204 

William K. Nakamura 
Courthouse 
1010 Fifth Avenue 
Seattle, WA 98104 

 
Court Website 

 www.ca9.uscourts.gov 

The court’s website contains the court’s rules, forms, and general orders, public phone directory, 
information about electronic filing, answers to frequently asked questions, directions to the 
courthouses, bar admission forms, opinions and memoranda, live streaming of oral arguments, 
links to practice manuals, an invitation to join our pro bono program, and more. 
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UNITED STATES TAX COURT
WASHINGTON, D.C. 20217

December 4, 2019

CLERK OF THE COURT

PATIENTS MUTUAL ASSISTANCE COLLECTIVE CORPORATION )
D.B.A. HARBORSIDE HEALTH CENTER, ET AL., )

Petitioners )
)

v. )
)

COMMISSIONER OF INTERNAL REVENUE, )
)

ReSpondent. )

Docket No. 29212-11
30851-12
14776-14

NOTICE OF FILING OF NOTICE OF APPEAL

TO:
Molly Dwyer, Clerk of Court Michael J. Desmond
U. S. Court of Appeals Chief Counsel
for the Ninth Circuit Internal Revenue Service

The James R. Browning Courthouse 1111 Constitution Ave, NW
95 7* Street Washington, DC 20224
San Francisco, CA 94103

James B. Mann
Suite 1800
590 Madison Ave.
New York, NY 10022

Henry G. Wykowski
Henry G. Wykowski & Associates
Suite 657
235 Montgornery Street
San Francisco, CA 94104

The United States Court of Appeals for the 9* Circuit and the parties are hereby notified that on
December 3, 2019 petitioners filed a Notice of Appeal from the decision(s) of the Tax Court. A copy of
that Notice of Appeal is herewith served upon you.

The parties are hereby notified that the papers constituting the record of the case(s) in the United
States Tax Court include any transcripts of proceedings. The record on appeal will be sent to the United
States Court of Appeals when we receive the Court of Appeals docket number.

Counsel for the Commissioner of Internal Revenue are FRANCESCA UGOLINI, CHIEF,
APPELLATE SECTION, TAX DIVISION, UNITED STATES DEPARTMENT OF JUSTICE, P.O.
BOX 502, WASHINGTON, D.C. 20044, UPON WHOM SERVICE OF DOCUMENTS AND
PAPERS IN PROCEEDINGS IN THE COURT OF APPEALS IS TO BE MADE, and Michael J.
Desmond, Chief Counsel, Internal Revenue Service.

hänie Ã. Sérvôss
Clerk of the Court

Enclosures: Copy ofNotice of Appeal and Docket Entries.

Fee Paid: Yes_ NoXX

go DEC - 4 2019
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PA sU S

DEC 3 2019 * DEC 3 2019
12:00 PM

PATIENTS MUTUAL ASSISTANCE COLLECTIVE
CORPORATION D.B.A. HARBORSIDE HEALTH
CENTER, ET AL.,

Petitioners,
ELECTRONICALLY FILED

v. Docket No. 29212-11, 30851-12,
14776-14

COMMISSIONER OF INTERNAL REVENUE,

Respondent

PETITIONERS' NOTICE OF APPEAL
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UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

Form 2. Notice ofAppeal from a Decision of the United States Tax Court

U.S. Tax Court case number: 29212-11, 30851-12, 14776-14

Date case was first filed in U.S. Tax Court: 12/21/2011, 12/26/2012, 06/24/2014

Date ofjudgment or order you are appealing: 10/17/2019

Fee paid for appeal? (appealfees arepaidat the U.s. Tax court) Yes C No

List all Appellants (List each partyfiling the appeal. Do not use "et al." or other abbreviations.)

Patients Mutual Assistance Collective Corporation d.b.a. Harborside Health Center

Was there a previous appeal in this case? r Yes £ No

IfYes, what is the prior appeal case number?

Your mailing address:

590 Madison Avenue, Suite 1800

City: New York State: NY Zip Code: 10022

Prisoner Inmate or A Number (if applicable):

Signature Date

Complete andßle with the attached representation statement in the U.S Tax Court

Feedback or quartions about thisform? Email us at : ve + ou <mn. :pw

Form 2 Rev. 12/01/2018
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UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

Form 6. Representation Statement

Instritctionsfor thisform; hup: innt.<u4,useourts gm·jistm,sfiarmtMinstruelions.pdf

Appellant(s) (List each partyßling the appeal, do not use "et al." or other abbreviations.)

Name(s) ofparty/parties:
Patients Mutual Assistance Collective Corporation d.b.a. Harborside Health Center

Name(s) ofcounsel (if any):
James B. Mann
Rachel K Gillette
Allen T. Paxton

Address: 590 Madison Avenue, Suite 1800, New York, NY 10022

Telephone number(s): (212) 524-4991, (303) 665-0860

Email(s): James.mann@gmlaw.com, rachel.gillette@gmlaw.com, allen.paxton@gmlaw.com

Is counsel registered for Electronic Filing in the 9th Circuit? F Yes r No

Appelleels) (List only the names ofparties and counsel who will oppose you on appeal. List
separately representedparties separately.)

Name(s) ofparty/parties:

Commissioner of Internal Revenue

Name(s) ofcounsel (if any):
Nicholas J. Singer
Julie Ann Fields

Address: 100 First Street, 18th Floor, San Francisco, CA, 94105

Telephone number(s): (415) 547-3729

Email(s): Nicholas.J.Singer@lRSCOUNSELTREAS.GOV

To list additionalparties and/or counsel, use nextpage.
Feedback or questions about thisform? Email us at !wn .n a'o: u a•rn :tm

Foxm 6 1 New 12/01/2018
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Continued list ofparties and counsel: (attach additionalpages as.necessary)

Appellants

Name(s) ofparty/parties:

Name(s) ofcounsel (ifany):

Address:

Telephone number(s):

Email(s):

Is counsel registered for Electronic Filing in the 9th Circuit? r Yes c No

Appellees
Name(s) ofparty/parties:

Name(s) ofcounsel (ifany):

Address:

Telephone number(s):

Email(s):

Name(s) ofparty/parties:

Name(s) of counsel (ifany):

Address:

Telephone number(s):

Email(s):
Feedbackorquestions about thisform? Emaß us at :<ena yca¾ a a rw

Form 6 2 New 12/01/2018
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151 T.C. No. 11
PA

UNITED STATES TAX COURT

PATIENTS MUTUAL ASSISTANCE COLLECTIVE CORPORATION d.b.a.
HARBORSIDE HEALTH CENTER, Petitioner v.

COMMISSIONER OF INTERNAL REVENUE, Respondent

Docket Nos. 29212-11, 30851-12, Filed November 29, 2018.
14776-14.¹

California medical-marijuana dispensary P deducted I.R.C. section
162 business expenses and adjusted for indirect COGS per the I.R.C.
section 263A UNICAP rules for producers. R determined that P's
sole trade or business was trafficking in a controlled substance and
that I.R.C. section 280E prevented it from deducting business
expenses. R also determined that P had to calculate COGS using the
I.R.C. section 471 regulations for resellers and was liable for
accuracy-related penalties. P argued that I.R.C. section 280E didn't
apply to it, that it was a producer, and that a dismissed civil-forfeiture
action precluded a deficiency action.

¹ We consolidated the cases at docket numbers 29212-11, 30851-12, and
14776-14 for trial, briefing, and opinion.

SERVED Nov 29 2018
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Held: The Government's dismissal with prejudice of a civil-
forfeiture action against P does not bar deficiency determinations.

Held, further, I.R.C. section 280E prevents P from deducting
ordinary and necessary business expenses.

Held, further, during the years at issue P was engaged in only one
trade or business, which was trafficking in a controlled substance.

Held, further, P must adjust for COGS according to the I.R.C.
section 471 regulations for resellers.

Henry G. Wykowski and Matthew A. Williams, for petitioner.

Nicholas J. Singer and Julie Ann Fields, for respondent.

HOLMES, Judge: Patients Mutual owns what may well be the largest

marijuana dispensary in America. To the Commissioner that just makes it a giant

drug trafficker, unentitled to the usual deductions that legitimate businesses can

claim, unable even to capitalize its indirect costs into its inventory, and subject to

penalties for taking contrary positions on its tax returns for the tax years ending

July 31, 2007 through 2012. Patients Mutual wants to be treated like any other

business because it follows California law, it does more than distribute marijuana,

and the federal government already decided not to pursue a civil-forfeiture action

against it.
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FINDINGS OF FACT

I. California Medical-Marijuana Law

Under federal law marijuana is a Schedule I controlled substance. See

Controlled Substances Act, Pub. L. No. 91-513, sec. 202, 84 Stat. at 1249

(codified as amended at 21 U.S.C. sec. 812 (2012)). This means that under federal

law the manufacture, distribution, dispensation, or possession of marijuana--even

medical marijuana recommended by a physician--is prohibited. See 4 sec.

841(a); Californians Helping to Alleviate Med. Problems, Inc. v. Commissioner

(CHAMP), 128 T.C. 173, 181 (2007)(citing United States v. Oakland Cannabis

Buyers' Coop., 532 U.S. 483 (2001)).

Under California law, things are somewhat different. In 1996 California

voters adopted Proposition 215--the California Compassionate Use Act of 1996

(CCUA)--to "ensure that seriously ill Californians have the right to obtain and use

marijuana for medical purposes." See Cal. Health & Safety Code sec.

11362.5(b)(1)(A) (West 2007). The CCUA provides an exemption from

California laws penalizing the possession and cultivation of marijuana for patients

and their primary caregivers when the possession or cultivation is for the patient's

personal medical purposes and recommended or approved by a physician. E sec.

11362.5(d). California later legalized collective or cooperative cultivation of
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marijuana for medicinal purposes. Id. sec. 11362.775; see also People v. Colvin,

137 Cal. Rptr. 3d 856, 860 (Ct. App. 2012). These laws led to the formation of the

first marijuana dispensaries.2

II. DeAngelo and Harborside

Steve DeAngelo saw these early dispensaries--which he described as being

run by either well-meaning marijuana activists with no business experience or

"thug operators"--and realized patients needed a better option. So in 2005

DeAngelo cofounded Patients Mutual Assistance Collective Corporation d.b.a.

Harborside Health Center (Harborside) to be the "gold standard" in medical-

marijuana dispensaries. His goal was to create a place where marijuana could be

distributed responsibly, that was focused on patient care, and that provided

benefits to both patients and the community. Harborside opened its doors in

October 2006 and has grown into a booming business with more than 100,000

patient visits per year. It also generated a gusher of revenue during the years at

issue:

2 On November 8, 2016, California voters adopted Proposition 64, which
made recreational marijuana use legal under California law. See Cal. Health &
Safety Code sec. 11362.1 (West 2017).
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Nonmarijuana Marijuana sales Marijuana
Yeg sales revenue revenue Total revenue percentage

2007 $487 $5,448,635 $5,449,122 99.99

2008 3,990 10,916,914 10,920,904 99.96

2009 16,878 17,334,597 17,351,475 99.90

2010 42,492 22,047,372 22,089,864 99.81

2011 58,588 20,895,823 20,954,411 99.72

2012 320,651 25,199,997 25,520,648 98.74

Total 443,086 101,843,338 102,286,424 99.57

At all relevant times Harborside operated out of an approximately 7,500-square-

foot space that had a reception area, healing room, purchasing office, processing

room, clone room, and multipurpose room. The facility also had a large sales

floor, offices, storage areas, restrooms, and a break room with a kitchen.

But operating a dispensary is no small task. DeAngelo had to make sure

Harborside complied with California and local laws. This included getting proper

permits, running as a nonprofit, and operating under a "closed-loop" system.

Harborside interpreted the "closed-loop" requirement to mean that all of its

marijuana must be provided by its patients; sold exclusively to its patients;

handled only by its employees, all of whom were its patients; and not diverted into

the illegal market. How Harborside achieved all of this is important, so we will

start with how Harborside sourced and processed its inventory.
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A. Sourcing and Processing

Harborside sold a wide variety of products, which we will divide into four

main groups--clones, marijuana flowers, marijuana-containing products, and non-

marijuana-containingproducts.

1. Clones

Clones are cuttings from a female cannabis plant that can be transplanted

and used to cultivate marijuana. Harborside bought clones from clone nurseries,

cared for them while they were in its store, repackaged them, and then sold them

to its patients. It stored the clones in a clone room and sold them at a clone

counter--the portion of the floor space dedicated to clone sales. During the years

at issue Harborside had at least four employees who spent their time entirely in the

purchase and sale of clones.

2. Marijuana Flowers

The Court learned at trial that it's not the leaves of the marijuana plant, but

its flowers--or buds--that people can smoke.3 Harborside purchased all of its

marijuana flowers from its patient-growers. Some of these growers promised to

sell what they cultivated back to Harborside, and Harborside gave them either

3 The Court suspects, but makes no finding, that this may be why
repurposed beer-marketing material--"This Bud's for you"--seems to be common
where marijuana is sold.
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seeds or clones to get started. Other growers, however, bought seeds and clones

from Harborside. However they acquired their starter supplies, growers who were

interested in selling to Harborside had to sign a cultivation agreement and were

encouraged to take one of Harborside's free grow classes and follow its best-

practices guides.

Once a grower had cultivated, harvested, trimmed, flushed, dried, and cured

his marijuana buds, he would bring them to Harborside to sell. Harborside had a

purchasing office to inspect and test the incoming marijuana. Harborside would

reject marijuana if it wasn't properly cured, if it hadn't been sufficiently trimmed,

if it had an incurable safety issue such as pathogenic mold, or if it didn't contain

the right "cannabinoid profile." If, for example, Harborside was in need of a strain

of marijuana that was rich in CBD,4 it might reject a batch of marijuana that was

rich in THC.5 There were times Harborside rejected the "vast majority" of the bud

that growers brought in, and a grower whose marijuana was rejected got no

compensation (though he was free to sell it to another collective if he could).

4 CBD is the abbreviation for cannabidiol, a potent antiinflammatory
compound.

5 THC stands for tetrahydrocannabinol, the compound in marijuana believed
to be responsible for providing a euphoric effect, or "high", as users call it.
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On the other hand, if Harborside agreed to buy the marijuana, it would

negotiate a price with the grower--typically enough to cover the grower's actual

growing expenses and a reasonable amount for his time and labor. It stored the

marijuana in a vault--a reinforced concrete room with a bank-vault door and

biometric locks--and sent a sample of the marijuana out for testing by a third-party

laboratory. If all went well, the marijuana would go to a processing room where it

was reinspected, remanicured, retrimmed, and then weighed, packaged, and

labeled. Harborside staffwould put it on display on the sales floor or put it back

in the vault until needed. Harborside had at least three employees dedicated to

acquiring inventory, at least four devoted to managing inventory, and still others

whose sole job was to process the bulk marijuana and ready it for resale.

3. Marijuana-Containing Products

Harborside's marijuana-containing products included edibles, beverages,

extracts, concentrates, oils, topicals, and tinctures--marijuana-infused alcohol,

vinegar, or glycerin. Harborside bought these items from other collectives, tested

them, repackaged them if they came in bulk or needed child-proofpackaging,

relabeled them, and then sold them to its own patients. Harborside's human-

resources director credibly estimated that about 55% to 60% of its employees'
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total time was spent on buying and processing marijuana--both the buds and

marijuana-containing products--and another 25% to 30% selling it.

4. Non-Marijuana-Containing Products

Harborside also sold non-marijuana-containing products. These included

branded gear such as shirts, hats, and pins; nonbranded gear such as socks and

hemp bags; and a variety of other products including books, dabbing equipment,6

rolling papers, and lighters. Harborside bought these items from outside vendors,

stored them, and resold them to patients. Depending on the volume on hand,

Harborside stored the non-marijuana-containing products on the sales floor and in

one or more of its various storage rooms. A little less than 25% of the sales floor

was used to display and sell these items and around 5% to 10% of Harborside's

employees' time was dedicated to buying and selling these entirely legal products.

B. Sales and Pricing

Harborside took great care to avoid its marijuana's leaking into the black

market. For example, no one could enter the sales floor without going through a

"very rigorous identification process." This process required new patients to

6 "Dabbing" means heating products that contain marijuana so as to create
an intoxicatmg vapor. It may or may not have a connection to the strange fad
among the young that seems to consist of pointing to the sky with one arm while
putting one's face in the crook of the other arm while seeming to sneeze or sniff.
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present valid photo IDs, have written recommendations from physicians licensed

to practice in California, sign a collective cultivation agreement giving other

Harborside patients the right to cultivate marijuana on their behalf, and agree to

abide by Harborside's rules and regulations. Harborside also sold its marijuana at

a premium above the black-market rate to discourage its patients from reselling it.

The exact method used to determine the sale price is unclear from the record, but

DeAngelo testified that Harborside looked "at [its] general overall picture and

determined the margin that we needed to place on every bit of cannabis that came

in."

C. Community Outreach

With premium prices, however, come significant profits. Harborside is a C

corporation for federal tax purposes,7 but to comply with California's nonprofit

requirement,8 its bylaws prohibited it from paying dividends or selling equity, and

7 The IRS has determined that a marijuana dispensary generally cannot
qualify as a tax-exempt organization under section 501(c)(3) because it is engaged
in what federal law regards as a criminal enterprise and thus is not operated
exclusively for charitable purposes. Rev. Rul. 75-384, 1975-2 C.B. 204; see also
Priv. Ltr. Rul. 201224036 (June 15, 2012). (Unless we say otherwise, all section
references are to the Internal Revenue Code in effect for the years at issue.)

8 California laws decriminalizing medical marijuana specifically stated that
they did not "authorize any individual or group to cultivate or distribute cannabis
for profit." Cal. Health & Safety Code sec. 11362.765(a) (West 2007).
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required it to use any excess revenue for the benefit of its patients or the

community. To this end, Harborside provided its patients with a wide variety of

services at no additional cost. It told patients during their orientation--and again

with signs on the premises--that part of the purchase price of the marijuana would

be used to pay for patient services and community outreach. But patients were not

required to buy marijuana to use the services.

The services included one-on-one therapeutic sessions for reiki,

hypnotherapy, naturopathy, acupuncture, and chiropractic consultations as well as

group sessions for yoga, qigong, the Alexander technique, and tai chi. Harborside

also offered grow classes, support groups, addiction treatment counseling, and a

"sliding scale program" that gave discounts to patients with financial difficulties.

All of the services were coordinated by Harborside's holistic-services director and

took place in either Harborside's healing room or its multipurpose room.

Harborside footed the bill and paid the service providers--all of whom were

independent contractors. The total amounts paid were:
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Year Amount

2007 $30,290

2008 93,341

2009 119,884

2010 144,441

2011 141,926

2012 150,466

D. Administrative Functions

Harborside had other employees in support roles. The security department,

for example, spent most of its time checking in both patients and vendors and then

escorting vendors into the back of the building to meet with a purchasing manager.

Harborside's human-resources director estimated that the security group spent

60% of its time checking in patients who came to buy marijuana, another 5%

checking in people on site to receive a service, and the rest in assisting vendors.

Harborside also had an administrative group, which included employees in its

ombuds,9 finance, human resources, and facilities departments as well as its

executives.

9 This is not a typo. It's Harborside's pun.

Case: 19-73078, 12/04/2019, ID: 11521410, DktEntry: 1-6, Page 17 of 101
(45 of 129)



- 13 -

III. Forfeiture Action

All seemed well until July 2012, when the federal government filed a civil-

forfeiture action in the U.S. District Court for the Northern District of California.

The lawsuit alleged that the property which Harborside rents and on which it

operates its business was subject to forfeiture because it was used to commit the

distribution, cultivation, and possession of marijuana in violation of21 U.S.C.

sections 841(a)¹° and 856." The action was dismissed with prejudice in May 2016

by stipulation of the parties.

IV. Tax Returns and Audit

The forfeiture action wasn't Harborside's only run-in with the federal

government--it also caught the attention of the IRS. Recall that Harborside is a C

corporation for federal tax purposes with tax years ending July 31. It filed Forms

1120, U.S. Corporation Income Tax Return, for 2007 to 2012 and later amended

its 2007, 2008, and 2009 returns. These returns were selected for audits that led to

¹° Title 21 U.S.C. section 841(a)(1) (2012) states that "it shall be unlawful
for any person knowingly or intentionally * * * to manufacture, distribute, or
dispense, or possess with intent to manufacture, distribute, or dispense, a
controlled substance."

" 21 U.S.C. section 856(a)(1) states that it shall be unlawful to "knowingly
open, lease, rent, use, or maintain any place, whether permanently or temporarily,
for the purpose of manufacturing, distributing, or using any controlled substance."
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the issuance of three notices of deficiency--one for 2007 and 2008, one for 2009

and 2010, and one for 2011 and 2012. The notices denied most of Harborside's

claimed deductions and costs of goods sold, and asserted tens of millions in

deficiencies and accuracy-related penalties.

The IRS's primary reason for its adjustments was that "[n]o deduction or

credit shall be allowed for any amount paid or incurred during the taxable year in

carrying on a trade or business that consists of trafficking in controlled

substances."

Harborside filed timely petitions for all years at issue. Its principal place of

business was in California at all relevant times, so absent a stipulation by the

parties these cases are appealable to the Ninth Circuit. See sec. 7482(b)(1)(B).

OPINION

I. Background

The CCUA did not decriminalize marijuana in California. See, e.g., People

v. Harris, 52 Cal. Rptr. 3d 577, 582 (Ct. App. 2006) (marijuana remained a

controlled substance under California law). It instead created an affirmative

defense to charges of possessing or cultivating marijuana for persons who did so

for personal, physician-approved use. Cal. Health & Safety Code sec. 11362.5(d);

Case: 19-73078, 12/04/2019, ID: 11521410, DktEntry: 1-6, Page 19 of 101
(47 of 129)



- 15 -

People v. Wright, 146 P.3d 531, 533 (Cal. 2006). Primary caregivers of such

persons could also raise the defense. Cal. Health & Safety Code sec. 11362.5(d).

In 2003 California enacted the Medical Marijuana Program Act (MMPA),

also known as Senate Bill 420 and now codified at California Health and Safety

Code sections 11362.7-11362.83. The MMPA extended the CCUA's affirmative

defense to charges of transporting marijuana for patients and primary caregivers

who "associate within the State of California in order collectively or cooperatively

to cultivate marijuana for medical purposes."¹² Cal. Health & Safety Code sec.

11362.775; People v. Urziceanu, 33 Cal. Rptr. 3d 859, 883-84 (Ct. App. 2005). It

also instructed California's attorney general to develop guidelines to "ensure the

security and nondiversion of marijuana grown for medical use." Cal. Health &

Safety Code sec. 11362.81(d). Those guidelines stated that medical-marijuana

cooperatives should be formally organized, not operate for profit, maintain

business licenses and permits, pay tax, verify each member's status as a patient,

execute an agreement with each member regarding the use and distribution of

¹² The MMPA also set per-person quantity limits for harvested marijuana
and marijuana plants, although the California Supreme Court invalidated these as
impermissible amendments to the CCUA. People v. Kelley, 222 P.3d 186, 197-
200, 213-14 (Cal. 2010). Patients and caregivers were thereafter allowed to
possess, cultivate, or transport whatever amount of marijuana was "reasonably
related to the patient's current medical needs." R at 188 (quoting People v.
Trippet, 66 Cal. Rptr. 2d 559, 570 (Ct. App. 1997)).
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marijuana, keep records of distribution, and neither buy marijuana from nor

distribute marijuana to nonmembers. Qualified Patients Assoc. v. City of

Anaheim, 115 Cal. Rptr. 3d 89, 97-98 (Ct. App. 2010); People v. Hochanadel, 98

Cal. Rptr. 3d 347, 356-58 (Ct. App. 2009); Cal. Att'y Gen., Guidelines for the

Security and Non-Diversion of Marijuana Grown for Medical Use 8-10 (2008).

Federal law did not follow. The conflict between federal and state law went

to the Supreme Court in 2005 when two California medical-marijuana users tried

to enjoin the U.S. Attorney General and the Drug Enforcement Agency from

enforcing federal marijuana law against them. See Gonzales v. Raich, 545 U.S. 1,

7 (2005). The Court upheld the federal prohibition on marijuana sale and

possession with respect to medical-marijuana users, both under the Commerce

Clause, U.S. Const. art. I, sec. 8, cl. 3, and the Supremacy Clause, U.S. Const. art.

VI, cl. 2. Raich, 545 U.S. at 22, 29.

One might think the Supremacy Clause would have stifled the spread of

state attempts at legalizing what remained illegal under federal law. But one

would be wrong. And Congress complicated the situation by enacting a series of

appropriations riders that prevent the Department of Justice (DOJ) from using any

funds "to prevent * * * [States that permit medical-marijuana use] from

implementing their own laws that authorize the use, distribution, possession, or
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cultivation of medical marijuana." Consolidated Appropriations Act, 2017, Pub.

L. No. 115-31, sec. 537, 131 Stat. at 228; see also Consolidated Appropriations

Act, 2016, Pub. L. No. 114-113, sec. 542, 129 Stat. at 2332-33 (2015);

Consolidated and Further Continuing Appropriations Act, 2015, Pub. L. No. 113-

235, sec. 538, 128 Stat. at 2217 (2014). When interpreting such a rider, the Ninth

Circuit said that DOJ prosecutions of individuals who complied with state

medical-marijuana laws interfered with the implementation of such laws and were

therefore impermissible. United States v. McIntosh, 833 F.3d 1163, 1177-78 (9th
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Cir. 2016).¹³ So, medical marijuana is illegal under federal law, but the statutes

criminalizing it may not be enforced--at least not by the DOJ.

But the IRS is part of the Department of the Treasury, and marijuana sellers

must still contend with the Code. Here their major problem is section 280E, which

prevents any trade or business that "consists of trafficking in controlled

substances" from deducting any business expenses. Congress enacted this section

in 1982 as a response to our decision in Edmondson v. Commissioner, T.C. Memo.

1981-623, where we allowed a cocaine dealer to deduct the ordinary and necessary

expenses of his illicit trade. See S. Rept. No. 97-494, at 309 (1982), 1982

¹³ Note as well that these appropriations riders limit DOJ prosecutions of
activity that would be legal under medical-marijuana laws. Thirty-three states
now allow medical marijuana use: Alaska, Arizona, Arkansas, California,
Colorado, Connecticut, Delaware, Florida, Hawaii, Illinois, Louisiana, Maine,
Maryland, Massachusetts, Michigan, Minnesota, Missouri, Montana, Nevada,
New Hampshire, New Jersey, New Mexico, New York, North Dakota, Ohio,
Oklahoma, Oregon, Pennsylvania, Rhode Island, Utah, Vermont, Washington, and
West Virginia. Nat'l Conference of State Legislatures, State Medical Marijuana
Laws, Tbl. 1 (last updated Nov. 8, 2018), http://www.ncsl.org/research/health/
state-medical-marijuana-laws.aspx. So do the District of Columbia, Guam, and
Puerto Rico. R Thirteen states permit medical use of some low-potency
marijuana products: Alabama, Georgia, Iowa, Indiana, Kentucky, Mississippi,
North Carolina, South Carolina, Tennessee, Texas, Virginia, Wisconsin, and
Wyoming. R Tbl. 2.

Alaska, California, Colorado, Maine, Massachusetts, Michigan, Nevada,
Oregon, Vermont, Washington, the District of Columbia, and the Northern
Mariana Islands have repealed bans on recreational marijuana use. R Tbl. 1. No
caselaw on how these appropriations riders will affect federal enforcement of
federal law in these states has yet emerged.
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U.S.C.C.A.N. 781, 1050. In 1986 new uniform capitalization (UNICAP) rules

under section 263A raised the possibility that traffickers of controlled substances

could capitalize indirect inventory costs that section 280E prevented them from

deducting as expenses. See Tax Reform Act of 1986 (TRA), Pub. L. No. 99-514,

sec. 803, 100 Stat. at 2350. But in 1988 Congress amended section 263A(a)(2) to

say that taxpayers couldn't capitalize costs that were otherwise nondeductible.

S_e_e Technical and Miscellaneous Revenue Act of 1988 (TAMRA), Pub. L. No.

100-647, sec. 1008(b)(1), 102 Stat. at 3437. It's within this confusing legal

environment that Harborside operated.

Given this state of the law it's perhaps not surprising that Harborside isn't

the first marijuana dispensary to appear in our Court. In our first major medical-

marijuana case, we found that the taxpayer operated two separate trades or

businesses--one that provided caregiving services and one that sold marijuana.

CHAMP, 128 T.C. at 183-84. We therefore required the taxpayer to allocate its

expenses between its two businesses according to the number of its employees and

the portion of its facilities devoted to each. E at 185. We allowed it to deduct the

expenses that it properly allocated to its caregiving business, but not those

allocated to its marijuana-sales business. R at 173-74.
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In our next medical-marijuana case, Olive v. Commissioner, 139 T.C. 19, 42

(2012), M, 792 F.3d 1146 (9th Cir. 2015), we held that a dispensary that

derived all its revenue from marijuana sales but also provided free activities and

services to its patrons was but a single trade or business. Because that single trade

or business was selling marijuana, we also held that section 280E precluded the

deduction of any of the taxpayer's operating expenses, but did not prevent the

taxpayer from adjusting for costs of goods sold, id. at 32-36, 38 n.19. And in

Canna Care, Inc. v. Commissioner, T.C. Memo. 2015-206, at *12, aff'd, 694 F.

App'x 570 (9th Cir. 2017), we found that the taxpayer--which stipulated that it

was "in the business of distributing medical marijuana"--was engaged in one trade

or business because its sale of nonmarijuana items such as books and socks "was

an activity incident to its business of distributing medical marijuana." We

therefore held that section 280E banned deductions for any of its business

expenses. Id. at *13.

While Harborside raises some of the same issues we addressed in these

cases, it also presents some new ones. Here we are asked to decide

�042 whether resjudicata precludes the Commissioner from arguing
Harborside was engaged in trafficking in a controlled substance;

�042 whether Harborside's business "consists of" trafficking in a
controlled substance under section 280E;
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�042 whether Harborside has more than one trade or business;

�042 what Harborside may include in its cost of goods sold; and

�042 whether Harborside is liable for accuracy-related penalties.

We will take each in turn.

II. Res Judicata

Harborside first argues that resjudicata is a complete defense to its tax

woes. Its position is that these cases and the 2012 civil-forfeiture action are all

based on the same claim--that Harborside was trafficking in a controlled

substance. It argues that the U.S. attorney's decision to dismiss the forfeiture

action with prejudice means that as a matter of law Harborside was not a drug

trafficker and cannot be subject to section 280E.

Res judicata--or claim preclusion--is an affirmative defense that bars suits

on the same cause of action, and it does apply to tax litigation. See Russell v.

Commissioner, 678 F.2d 782, 785-86 (9th Cir. 1982); Koprowski v.

Commissioner, 138 T.C. 54, 59-60 (2012). The rule is easy to state:

[W]hen a court of competent jurisdiction has entered a final judgment
on the merits of a cause of action, the parties to the suit and their
privies are thereafter bound "not only as to every matter which was
offered and received to sustain or defeat the claim or demand, but as
to any other admissible matter which might have been offered for that
purpose."
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Commissioner v. Sunnen, 333 U.S. 591, 597 (1948) (quoting Cromwell v. County

of Sac, 94 U.S. 351, 352 (1876)). To successfully assert a resjudicata claim,

Harborside would have to clear these hurdles:

�042 an identity of claims between the actions;

�042 privity between the parties in the actions; and

�042 a final judgment on the merits in the civil-forfeiture action.

See Tahoe-Sierra Pres. Council, Inc. v. Tahoe Reg'l Planning Agency, 322 F.3d

1064, 1077 (9th Cir. 2003).

We think Harborside smashes right into the first. For there to be an identity

of claims, two cases must "arise out of the same transactional nucleus of facts."

Cent. Delta Water Agency v. United States, 306 F.3d 938, 952 (9th Cir. 2002)

(quoting Fund for Animals v. Lujan, 962 F.2d 1391, 1398 (9th Cir. 1992)).¹4 This

almost always means that res judicata applies only when the second claim could

have been asserted in the previous action. See Tahoe-Sierra Pres. Council, 322

F.3d at 1078; Sawyer Tr. of May 1992 v. Commissioner, 133 T.C. 60, 77-78

¹4 Other questions that affect a decision about whether two claims share a
single identity are whether: (1) "rights or interests established in the prior
judgment would be destroyed or impaired by prosecution of the second action;"
(2) "substantially the same evidence is presented in the two actions;" and (3) "the
two suits involve infringement of the same right." Cent. Delta Water Agency, 306
F.3d at 952 n.11 (quoting Fund for Animals, 962 F.2d at 1398).
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(2009). Harborside's cases here are about its tax deficiencies, and the parties

agree that the government could not have brought such actions as part of the civil-

forfeiture case in district court.

Harborside insists, however, this doesn't matter and points to United States

v. Liquidators of European Fed. Credit Bank, 630 F.3d 1139 (9th Cir. 2011). In

Liquidators, the Ninth Circuit explained that in most cases the answer to the

question of whether two cases share the "same transactional nucleus of facts" will

be synonymous with the question of whether the contested claim in the second

case could have been brought in the first. E at 1151. But it found an exception

when it looked closely at forfeiture actions, and it held that res judicata barred a

later criminal-forfeiture claim against the same property that had been the object

of an earlier civil-forfeiture case. R at 1151-52. It reasoned that the two types of

forfeiture actions always seek exactly the same result, arise from exactly the same

facts, and offer the government two paths to reach the same goal. R at 1152

(which might have led one to think that the doctrine to apply was "election of

remedy" rather than res judicata). But whether one looks at this puzzle as one of

election of remedy or resjudicata doesn't matter here. The forfeiture action in

district court sought just that--the forfeiture of the property leased by Harborside--

whereas these cases seek to impose a civil tax liability. And while the two actions
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share some of the same facts, they are not--unlike civil and criminal forfeiture--

different paths to the same goal. We will therefore decline to extend Liquidators

beyond the "peculiarities of the forfeiture context." See United States v. Wanland,

830 F.3d 947, 957 (9th Cir. 2016). Instead we hold that these deficiency cases

could not have been raised in the same case, and did not arise from the same

transactional nucleus of fact. Identity of claims does not exist here and res

udicata does not bar the Commissioner's deficiency actions. See Sawyer Tr., 133

T.C. at 78.

III. Section 280E

The Code allows a business to deduct all of its "ordinary and necessary

expenses paid or incurred during the taxable year in carrying on any trade or

business." Sec. 162(a). But it also has exceptions, one of which is section 280E.

S_e_e Olive, 792 F.3d at 1148 (noting that sections 261 through 280H list "Items

Not Deductible"). Section 280E states:

No deduction or credit shall be allowed for any amount paid or
incurred during the taxable year in carrying on any trade or business
if such trade or business (or the activities which comprise such trade
or business) consists oftrafficking in controlled substances (within
the meaning of schedule I and II of the Controlled Substances Act)
which is prohibited by Federal law or the law of any State in which
such trade or business is conducted. [Emphasis added.]
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Medical marijuana is a Schedule I controlled substance, and dispensing it pursuant

to the CCUA is "trafficking" within the meaning of section 280E. See CHAMP,

128 T.C. at 182-83; Beck v. Commissioner, T.C. Memo. 2015-149, at *15. But

Harborside asks us to focus on the two words that we've italicized above: What

does it mean for a business to consist oftrafficking?

Harborside argues that "consists of" means an exhaustive list--or in other

words that section 280E applies only to businesses that exclusively or solely traffic

in controlled substances and not to those that also engage in other activities. The

Commissioner argues that a single trade or business can have several activities and

that section 280E applies to an entire trade or business if any one of its activities is

trafficking in a controlled substance. Both parties say their interpretations match

other Code sections' use of "consists of" and best fit section 280E's purpose.

We've seen Harborside's argument before. In Olive, 139 T.C. at 39, the

taxpayer made a nearly identical argument, which we cursorily rejected.¹5 And, on

appeal, the Ninth Circuit focused on the taxpayer's misuse of CHAMP. See Olive,

792 F.3d at 1149-50. We could stop there with a nod to stare decisis, but the

parties argue the question at great length and, given the importance of these cases

¹5 We note that this part of Harborside's brief repeats verbatim part of the
taxpayer's brief in Olive.
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to the industry, we will similarly explain our reasoning at greater length than we

did when we first considered it.

A. Statutory Interpretation

Harborside begins with an appeal to the "ordinary, everyday usage" of the

phrase. And we do agree that Harborside is right about the meaning of "consists

of" in everyday use: For example, one says "The AFC East consists ofthe Bills,

Patriots, Jets, and Dolphins," and anyone fluent in English would understand that

to mean that those are both all, and the only, teams in that division. Harborside

also has some excellent secondary sources behind it on this point. See, e.g.,

Antonin Scalia & Bryan A. Garner, Reading Law: The Interpretation of Legal

Texts 132 (2012) (contrasting "includes", which sets off a nonexhaustive list, with

"consists of" or "comprises", each of which generally introduces an exhaustive

list); Black's Law Dictionary 279 (5th ed. 1979) (explaining that "consisting" "is

not synonymous with 'including'" because "including", when used in connection

with a number of specified objects, always connotes incompleteness). This might

seem as though it should be the end of our analysis--after all, "[t]he ordinary-

meaning rule is the most fundamental semantic rule of interpretation." Scalia &

Garner, supra, at 69.
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Another fundamental canon of construction, however, tells us to prefer

textually permissible readings that don't render a statute ineffective.¹6 Id. at 63

(citing Citizens Bank of Bryan v. First State Bank, 580 S.W.2d 344, 348 (Tex.

1979) ("[I]f the language is susceptible of two constructions, one of which will

carry out and the other defeat * * * [the statute's] object, it should receive the

former construction.")). Following the most common usage of "consists of," as

Harborside suggests, would indeed make section 280E ineffective. If that section

denies deductions only to businesses that exclusively traffic in controlled

substances, then any street-level drug dealer could circumvent it by selling a single

item that wasn't a controlled substance--like a pack of gum, or even drug

paraphernalia such as a hypodermic needle or a glass pipe. This reading would

edge us close to absurdity, which is another result our reading of a statute should

avoid if possible. See id. at 234-35.

One might imagine--as a strictly theoretical matter--that a legislature might

enact an absurdity, and our job as judges would be to enforce it. But the

Commissioner reminds us that we shouldn't do so if there is an effective-and-not-

absurd meaning that is also permissible. We must both avoid "a sterile literalism

¹6 When canons of construction compete with one another, we must decide
which is most appropriate under the circumstances. See Antonin Scalia & Bryan
A. Garner, Reading Law: The Interpretation of Legal Texts 59 (2012).

Case: 19-73078, 12/04/2019, ID: 11521410, DktEntry: 1-6, Page 32 of 101
(60 of 129)



- 28 -

which loses sight of the forest for the trees" and maintain "a proper scruple against

imputing meanings for which the words give no warrant." N.Y. Tr. Co. v.

Commissioner, 68 F.2d 19, 20 (2d Cir. 1933) (L. Hand, J.), aff'd sub nom.

Helvering v. N.Y. Tr. Co., 292 U.S. 455 (1934); see also Scalia & Garner, supra,

at 356.

But can "consists of" ever introduce a nonexhaustive list?

1. Dictionaries

Harborside says "no", and urges us to take a hint from the fourth edition of

the American Heritage Dictionary. Harborside quotes a usage note in the entry for

"include". See American Heritage Dictionary 887 (4th ed. 2006). The note

explains that "include" connotes, but does not necessarily mean, that a list

immediately following it is incomplete. R It also suggests that authors

introducing exhaustive lists use "comprise" or "consist of" instead. R It doesn't

say, however, that "consists of" necessarily introduces an exhaustive list. See id.

And the dictionary's definition of "consist" is "[t]o be made up of or composed,"

"[t]o have a basis; reside or lie," or "[t]o be compatible." R at 392.

Harborside's other dictionary citation is similarly ambiguous. An old

edition of Black's Law Dictionary defines "consisting" as "[b]eing composed or
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made up of." Black's Law Dictionary 279 (5th ed. 1979).¹7 It also explains that

"consisting" is not synonymous with "including" because "including" always

connotes incompleteness, and "consisting" doesn't. g The entry doesn't say that

"consisting" and "including" are antonyms; that is, although "consisting" doesn't

connote an incomplete list, it also doesn't connote an exhaustive list. R And

even if "consisting" were the antonym of "including", that would mean only that it

connotes completeness--not that it necessarily means completeness. Harborside

doesn't mention it, but the same dictionary also defines "consist" as "[t]o stand

together, to be composed of or made up of." Id.

Harborside even points us to an odd opinion that cites a precursor of the

Oxford English Dictionary¹³ that says "'[c]onsisting of' can have the meaning of

'to have its essential character in' or 'foundation in.'" Madison Teachers, Inc. v.

Madison Metro. Sch. Dist., 541 N.W.2d 786, 801 (Wis. Ct. App. 1995) (Sundby,

J., concurring in part and dissenting in part) (citing IIC A New English Dictionary

¹7 The seventh, eighth, and ninth editions of Black's Law Dictionary don't
define "consisting" at all. See Black's Law Dictionary 303 (7th ed. 1999); Black's
Law Dictionary 327 (8th ed. 2004); Black's Law Dictionary 350 (9th ed. 2009).
The tenth edition defines "consisting of," but only for the specialized purposes of
patent law. Black's Law Dictionary 373 (10th ed. 2014).

¹8 See OED, History of the OED, http://public.oed.com/history-of-the-oed/
(last visited Nov. 2, 2018).
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on Historical Principles 861-62 (1893))." The takeaway here is that none of the

dictionary definitions that Harborside provides preclude reading "consists of" as

setting off a nonexhaustive list.

2. The Code

But this is a tax case, and before we go too far afield in dictionaries or

literature, we should draw back to other sections of the law we have to apply to

these cases. See, e.g., United States v. Olympic Radio & Television, Inc., 349

U.S. 232, 236 (1955) (interpreting phrase consistently within Code chapter and

saying courts should give Code "as great an internal symmetry and consistency as

its words permit"). But see Util. Air Regulatory Grp. v. EPA, 573 U.S. __, __,

134 S. Ct. 2427, 2441 (2014) ("the presumption of consistent usage 'readily

yields' to context" (quoting Environmental Defense v. Duke Energy Corp., 549

U.S. 561, 574 (2007))). What does the Code itself tell us about how to read

"consists of"?

" See, e.g.,William Shakespeare, The Merchant of Venice act 3, sc. 3 ("The
duke cannot deny the course of law: / For the commodity that strangers have /
With us in Venice, if it be denied, / Will much impeach the justice of his state; /
Since that the trade and profit of the city / Consisteth of all nations" -- Venice
being open to foreign trade, or depending on foreign trade, but not literally trading
with every nation in the world.)
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There are some similar phrases. Section 401(a)(22) says that if more than

10% of the assets in an employee's defined-contribution plan account are stock in

his closely held employer, section 409(e)'s voting-rights rules don't apply so long

as "the trade or business of such employer consists of publishing on a regular basis

a newspaper for general circulation." Section 451(i)(3)(B) provides an optional

rule for determining in what year income is realized for "any stock or partnership

interest in a corporation or partnership * * * whose principal trade or business

consists of providing electric transmission services." And section 513(h)(1)(B)

excludes from the definition of unrelated trade or business "any trade or business

which consists of" exchanging or renting donor and member lists among

nonprofits. We haven't found any cases construing what "consists of" means in

any of these sections.

Harborside points out that in many Code sections Congress used the phrase

"consists of" but then modified it--as it did in the electricity-related section above

--to clarify that it doesn't mean "is composed entirely of." See, e.g., sec. 581 ("a

substantial part of the business of which consists of"); sec. 181(e)(2)(E) (added by

the Consolidated Appropriations Act, 2016, sec. 169(c), 129 Stat. at 3067

("includes or consists of")). Harborside suggests that Congress could have

similarly modified "consists of" in section 280E if it had intended to set off a
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nonexhaustive list there. The Commissioner, on the other hand, points to several

Code sections where Congress used the phrase "consists of" but then modified it

to clarify that it meant "is composed entirely of." See, e.g., sec. 444(d)(3)(B)

("consists only of'); sec. 416(g)(4)(H) ("consists solely of"). He suggests that

Congress would have done the same for section 280E if it had meant to indicate an

exhaustive list there.

Unmodified uses of "consists of' do sometimes seem to introduce

exhaustive lists. See, e.g., sec. 108(e)(4)(B) ("family of an individual consists of

the individual's spouse, the individual's children, grandchildren, and parents, and

any spouse of the individual's children or grandchildren"). But in other places

"consists of' would lead to an absurd result if it indicated an exhaustive list. The

Commissioner points us to a glaring example: A "computer" eligible for

accelerated depreciation "consists ofa central processing unit containing extensive

storage, logic, arithmetic, and control capabilities." Sec. 168(i)(2)(B)(ii)(II)

(emphasis added). Here, Harborside's reading of "consists of' would mean that

anything other than a central processing unit isn't a computer. Surely something

wouldn't fail to be a computer because it had a monitor, a keyboard, a mouse, or a

power cord. See Dunford v. Commissioner, T.C. Memo. 2013-189, at *30-*31

(referring to a laptop as a "computer" when determining depreciation eligibility).
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These examples show, we think, that the Code uses "consists of" in more

than one way. It sometimes sets off an exhaustive list, but it also sometimes

introduces a nonexclusive list.

3. Caselaw

That leaves us with caselaw. Each party has precedent here, too.

Harborside's chief example is one from Wisconsin which held that a statute

preventing "a collective bargaining unit consisting of school district professional

employees" from arbitrating certain issues didn't preclude arbitration by a unit that

mainly had such employees but also had some other types of employees. Madison

Teachers, Inc., 541 N.W.2d at 790-91, 793-94. That court said that a "decent

respect for language makes it impossible to read 'consisting of' in the inclusive

sense." R at 794. But it also explained that none of the 482 occurrences of the

phrase "consisting of" in Wisconsin's statutes introduced nonexhaustive lists, and

it pointed out that the Wisconsin legislature was careful to modify that phrase

whenever it meant to use it inclusively. R Apparently Wisconsin's code enjoys a

consistency missing from the Internal Revenue Code, which as we've seen uses

"consists of" multiple ways. It's therefore hard for us--despite what we hope is

our decent respect for language--to do as Harborside asks and interpret the phrase

as mechanically as the Wisconsin Court of Appeals has.
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The Commissioner, for his part, points us to a case that dealt with a section

of the Code itself--a statute excluding for tax purposes from a tax-exempt

organization's unrelated trade or business "any trade or business which consists of

conducting bingo games." Julius M. Israel Lodge of B'nai B'rith No. 2113 v.

Commissioner, T.C. Memo. 1995-439, 1995 WL 544877, at *3, aff'd, 98 F.3d 190

(5th Cir. 1996); see also sec. 513(f). But that case holds that "instant bingo" isn't

"bingo" for section 513(f); it doesn't explicitly address what it means to "consist[]

of conducting bingo games." See Julius M. Israel Lodge, 1995 WL 544877, at *7

(although it implicitly suggests the same entity can have two businesses in that

situation, much as we did in CHAMP). It's therefore of limited use here. Caselaw

doesn't settle the meaning of "consists of" any better than the Code itself does.

Dictionaries, the Code, and caselaw all show that "consists of" can

introduce either an exhaustive list or a nonexhaustive list.2° A nonexhaustive list

2° The Code is in good company. Shakespeare appears to use "consists of"
both ways in a single exchange:

Sir Toby Belch: * * * Does not our life consist of the four elements?

Sir Andrew Aguecheek: Faith, so they say; but I think it rather consists of
eating and drinking.

Sir Toby Belch: Thou'rt a scholar; let us therefore eat and drink.

(continued...)
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is the only option that doesn't render section 280E ineffective and absurd. We

therefore read section 280E to deny business-expense deductions to any trade or

business that involves trafficking in controlled substances, even if that trade or

business also engages in other activities.

B. Purpose

We also note that Harborside has a subtler argument about the play between

literal meaning and statutory purpose. It reminds us that dispensaries that are legal

under state law didn't exist in 1982 and Congress even today won't let the DOJ

prosecute them as if they were street-corner drug dealers. See Consolidated

Appropriations Act, 2017 sec. 537; Consolidated Appropriations Act, 2016 sec.

542; Consolidated and Further Continuing Appropriations Act, 2015 sec. 538; see

a_lso McIntosh, 833 F.3d at 1177. These arguments aren't new, either--the Ninth

Circuit disposed of them in Olive, 792 F.3d at 1150-51, so we mostly reiterate its

reasoning here to acknowledge that Harborside has preserved it.

Although section 280E predates states' legalization of medical marijuana,

"[t]hat Congress might not have imagined what some states would do in future

years has no bearing on our analysis. It is common for statutes to apply to new

2°(...continued)
William Shakespeare, Twelfth Night act 2, sc. 3. The four elements are an
exhaustive list, but eating and drinking aren't all of life, even for Sir Andrew.
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situations. And here, application of the statute is clear." R at 1150. The

restriction on how the DOJ uses funds is irrelevant here because "the government

is enforcing only a tax, which does not prevent people from using, distributing,

possessing, or cultivating marijuana in California. Enforcing these laws might

make it more costly to run a dispensary, but it does not change whether these

activities are authorized in the state." Id. at 1150.

Finally, we note that several members of Congress asked the IRS to issue

guidance saying that medical-marijuana dispensaries aren't subject to section

280E, and the IRS said it couldn't do that unless Congress amended the Code or

the Controlled Substances Act. See IRS Information Letter 2011-0005. Members

of Congress have subsequently introduced several bills that would exempt state-

legal marijuana businesses from section 280E. Small Business Tax Equity Act of

2011, H.R. 1985, 112th Cong. (2011); Small Business Tax Equity Act of 2013,

H.R. 2240, 113th Cong. (2013); Small Business Tax Equity Act of2015, H.R.

1855, 114th Cong. (2015); Small Business Tax Equity Act of2015, S. 987, 114th

Cong. (2015); Small Business Tax Equity Act of2017, H.R. 1810, 115th Cong.

(2017); Small Business Tax Equity Act of2017, S. 777, 115th Cong. (2017);

Responsibly Addressing the Marijuana Policy Gap Act of2017, H.R. 1824, 115th
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Cong. (2017); Responsibly Addressing the Marijuana Policy Gap Act of 2017, S.

780, 115th Cong. (2017). None has been enacted.

We hold that section 280E prevents Harborside from deducting its business

expenses.

IV. More Than One Trade or Business?

Harborside says that even if section 280E applies to its marijuana sales, it

can still deduct its expenses for any separate, nontrafficking trades or businesses.

That's correct. See CHAMP, 128 T.C. at 184-85; see also Olive, 792 F.3d at

1149. We therefore need to determine which--if any--of Harborside's activities

are separate trades or businesses.

An activity is a trade or business if the taxpayer does it continuously and

regularly with the intent of making a profit. See, e.g., Commissioner v.

Groetzinger, 480 U.S. 23, 35 (1987); United States v. Am. Bar Endowment, 477

U.S. 105, 110 n.1 (1986). A single taxpayer can have more than one trade or

business, CHAMP, 128 T.C. at 183, or multiple activities that nevertheless are

only a single trade or business, see, e.g., Davis v. Commissioner, 29 T.C. 878, 891

(1958). Even separate entities' activities can be a single trade or business if

they're part of a "unified business enterprise" with a single profit motive. Morton

v. United States, 98 Fed. Cl. 596, 600 (2011).
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Whether two activities are two trades or businesses or only one is a question

of fact. See, e.g., CHAMP, 128 T.C. at 183; Owens v. Commissioner, T.C. Memo.

2017-157, at *21. To answer it, we primarily consider the "degree of

organizational and economic interrelationship of various undertakings, the

business purpose which is (or might be) served by carrying on the various

undertakings separately or together * * *, and the similarity of the various

undertakings." Olive, 139 T.C. at 41; sec. 1.183-1(d), Income Tax Regs.

We've considered this issue with other California medical-marijuana

dispensaries. In CHAMP, 128 T.C. at 175, 183, we found that the taxpayer had

two distinct trades or businesses--caregiving services and medical-marijuana

sales--even though its customers paid a single fee that entitled them to unlimited

access to the services and a fixed amount of marijuana. We noted there that seven

of the taxpayer's employees distributed marijuana, eighteen employees provided

caregiving services, and no employees did both. E at 185. Moreover, dispensing

marijuana occurred in only 10% of one of the taxpayer's three facilities. E at

176. We found the taxpayer's primary purpose was to provide caregiving

services, and that those services were both "substantially different" from and

"stood on * * * [their] own, separate and apart" from dispensing marijuana. R at

183.
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In Olive, however, we held (and the Ninth Circuit agreed) that a taxpayer

who sold medical marijuana and provided complimentary services--including

movies, board games, yoga classes, massages, snacks, personal counseling, and

advice on how to best consume marijuana--had a single trade or business. Olive,

139 T.C. at 38-42; Olive, 792 F.3d at 1148-50. The taxpayer in Olive charged

only for marijuana, and set a price based on the amount and type of marijuana its

patients bought; the cost of the other services was bundled into that price. Olive,

139 T.C. at 42; 792 F.3d at 1149. The same employees who sold marijuana also

provided the services, and the taxpayer paid no additional wages, rent, or other

significant costs connected exclusively with those services. Olive, 139 T.C. at 41.

The taxpayer also had a single bookkeeper and accountant. E at 42. These facts

led us to find that the services were "incident to" the sale of marijuana, and we

noted that the two activities had a "close and inseparable organizational and

economic relationship." R at 41. We held that they were "one and the same

business." Id.

The most recent case where we had to figure out the number of a marijuana

dispensary's trades or businesses is Canna Care, Inc. Like Harborside, the

taxpayer there sold medical marijuana and other items, including books, T-shirts,

and hats. Canna Care, Inc., at *4, *12. Unlike the taxpayer in Olive, the taxpayer
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in Canna Care, Inc. had at least a little bit of income from nonmarijuana sales. I_d.

at *12. But we still found only a single trade or business--selling marijuana--and

"the sale of any other item was an activity incident to" those sales. Id. But our

analysis there was constrained: The parties had stipulated that the taxpayer "was

in the business of distributing medical marijuana" and the record didn't enable us

to determine what percentage of the taxpayer's income came from marijuana sales

and what percentage came from other sources. See id.; see also Alterman v.

Commissioner, T.C. Memo. 2018-83, at *27-*28 (refusing to allow business-

expense deductions where the taxpayers failed to identify specific payments,

provide record citations, or propose findings of fact sufficient for us to distinguish

expenses associated with the sale of marijuana from those associated with the sale

of nonmarijuana merchandise).

Harborside presented its case in greater detail. It argues that it had four

activities, each of which was a separate trade or business:

�042 sales of marijuana and products containing marijuana;

�042 sales of products with no marijuana;

�042 therapeutic services; and

�042 brand development.

We consider each.
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A. Selling Marijuana and Products Containing Marijuana

There's no question that selling marijuana and products containing

marijuana was Harborside's primary purpose. Sixty percent of the members

Harborside's security checked in were there to buy marijuana in one form or

another. Marijuana and marijuana products took up around 75% of Harborside's

sales floor. Harborside's employees spent 80-90% of their time purchasing,

processing, and selling these products. And those sales generated at least 98.7%

of Harborside's revenue during each of the years at issue. This was certainly a

trade or business--specifically, the trade or business of trafficking in a controlled

substance. See Olive, 139 T.C. at 38; CHAMP, 128 T.C. at 182-83.

B. Selling Products That Didn't Contain Marijuana

Harborside's sale of items that didn't contain marijuana--such as branded

clothing, hemp bags, books about marijuana, and marijuana paraphernalia such as

rolling papers, pipes, and lighters--generated the remaining 0.5% of its revenue.

The same Harborside employees who bought, processed, and sold marijuana also

sold these items, but selling them took up only 5-10% of their time. The

nonmarijuana items occupied only 25% of the sales floor where Harborside sold

marijuana, and that sales floor was accessible only to patrons who had already

presented their credentials to security--which means that no one who couldn't buy
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marijuana could buy these nonmarijuana items. And the record shows no separate

entity, management, books, or capital for the nonmarijuana sales. This leads us to

find that the sale of non-marijuana-containing products had a "close and

inseparable organizational and economic relationship" with, and was "incident to,"

Harborside's primary business of selling marijuana. See Olive, 139 T.C. at 41; see

also Tobin v. Commissioner, T.C. Memo. 1999-328, 1999 WL 773964, at *5-*6

(farm and garden one activity because same employees, equipment, management,

and books). There's also an obvious business purpose for selling items that

facilitate and encourage marijuana use alongside actual marijuana. We also find

that the sale of items that are about marijuana, are branded with Harborside's logo,

or enable use of marijuana is not "substantially different" from the sale of

marijuana itself. See CHAMP, 128 T.C. at 183.

Harborside nevertheless argues that its sale of anything other than marijuana

is a separate trade or business. It cites an analogy the Ninth Circuit used in Olive,

792 F.3d at 1150, to explain why a store that charged for marijuana and gave away

incidental services had only a single trade or business. In that analogy, a

hypothetical bookstore that sold books and gave away coffee to attract customers

("Bookstore A") had only one trade or business, whereas a hypothetical bookstore
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that sold books and also sold coffee ("Bookstore B") had two trades or businesses.

Id.

We think Harborside misses the analogy's point: It shows that a service a

taxpayer doesn't charge for, but which attracts customers, isn't a separate trade or

business. It doesn't mean that selling two things is necessarily two separate trades

or businesses. Bookstore B is there to provide contrast to Bookstore A, which is

what the court compared to the taxpayer in Olive. Id.

Finally, the analogy--though a good fit for Olive, which was selling

marijuana and giving away snacks and soft drinks--doesn't suit Harborside. A

better analogy would be to a bookstore that derives 0.5% of its revenue from

selling stationery, bookmarks, and T-shirts with pictures of books on them

("Bookstore C"). To be completely analogous to Harborside, Bookstore C would

sell these items using the same employees, sales floor, management, ledgers, and

business entity it used to sell books. That hypothetical bookstore would, we think,

be a single trade or business under the Ninth Circuit's reasoning. And

Harborside's sale of non-marijuana-containing items is, we find, not a separate

trade or business.
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C. Therapeutic Services

Recognizing that an activity needs a profit motive to be a separate trade or

business, Harborside argues that a portion of each marijuana sale was actually a

purchase of its free holistic services.2¹ This is what it told its patrons, too.

Harborside says this makes it like CHAMP. But in CHAMP, 128 T.C. at

175-76, members paid a set fee for unlimited access to extensive services and also

received a fixed amount of marijuana--the services' price wasn't "bundled" into

the amount paid for marijuana, to use Harborside's terminology. And we found

that the services in CHAMP were the taxpayer's primary purpose, took up most of

its employees' time, and used almost all of its three facilities. I£ at 174-76, 183,

185.

Harborside is more like the dispensary in Olive, 792 F.3d at 1148, where

patrons paid according to the amount and type of marijuana they wanted and in

return gained access to incidental services. Harborside tries to distinguish itself by

pointing out that it offered many more services than the much smaller taxpayer in

Olive did.22 But the services were still incidental; Harborside's security spent only

2¹ Harborside argues that "the price for these services was rolled into the
price of the cannabis."

22 In Olive, 792 F.3d at 1148, the taxpayer's combined reported income and
(continued...)
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5% of its time checking in people for the services, while spending 60% of its time

checking in people who were there to buy marijuana. And independent

contractors, rather than Harborside's own employees, provided those services.

During the years at issue Harborside paid those contractors a total of only about

$680,000--less than 1% of its sales revenue from marijuana.

The relationship between Harborside's marijuana business and holistic

services closely fits Olive's "Bookstore A" analogy. See id. at 1150. Just as a

bookstore that gives away coffee is still only a bookstore, a marijuana dispensary

that gives away services is still only a marijuana dispensary. See id. The fact that

Harborside used a tiny bit of its marijuana-sales revenue to pay for those services

doesn't change anything--after all, Bookstore A necessarily pays for its coffee

with book sales. And we also find that there were business reasons to offer these

services alongside marijuana sales: It justified premium pricing and helped

Harborside meet the community-benefit standards California law required. We

therefore find that Harborside's holistic services were not a separate trade or

business.

22(...continued)
claimed expenses for each year we considered were under $500,000. In contrast,
Harborside had $5 million-$25 million in total revenue during each of the years at
issue.

Case: 19-73078, 12/04/2019, ID: 11521410, DktEntry: 1-6, Page 50 of 101
(78 of 129)



-46-

D. Branding

Harborside's final argument on this subject is that its brand-development

activity was a separate trade or business. Because this did not generate any

revenue until after the years at issue, the Commissioner compares it to

preoperational expenditures that have to be capitalized instead of deducted.

Harborside insists it is a trade or business eligible for section 162 deductions

because from day 1 it performed them with an independent profit motive. To

show a profit motive without any revenue, Harborside says its branding activities

were part of a "unified business enterprise" with its activities that did make money

during the years at issue.

A separate entity purposely operating at a loss is still a trade or business

eligible for deductions if it and entities related to it together form a unified

business enterprise that itself has a profit motive. See Campbell v. Commissioner,

868 F.2d 833, 836-37 (6th Cir. 1989) (partnership leasing airplane to sister

corporation at loss had profit motive because common owners benefited), aff'g in

part, rev'g in part T.C. Memo. 1986-569; Kuhn v. Commissioner, T.C. Memo.

1992-460, 1992 WL 193604, at *5 (partnership's below-market lease of land to

sister corporation had profit motive because corporation benefited); Morton, 98

Fed. Cl. at 602 (S corporation that owned airplane was part of unified business
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enterprise with shareholder's other businesses and therefore had a profit motive).

In other words, the unified-business-enterprise doctrine Harborside relies on says

that separate but related entities can share a single profit motive; it doesn't say that

a single entity's unprofitable activities are a separate trade or business. Rather

than show that Harborside's branding was separate from its marijuana sales, the

unified-business-enterprise doctrine instead suggests that it was part of a single

overall trade or business.

There's also no actual evidence to suggest that Harborside's brand

development was in any way a separate trade or business. As far as we can tell,

Harborside did its branding using the same entity, management, capital structure,

employees, and facilities as its marijuana sales. See Tobin, 1999 WL 773964, at

*5-*6. And rather than being "substantially different" from the underlying sale of

marijuana, Harborside's brand development was necessarily entwined with it. See

CHAMP, 128 T.C. at 183. Harborside's branding, therefore, had a "close and

inseparable organizational and economic relationship" with, and was "one and the

same business" as, its marijuana sales. See Olive, 139 T.C. at 41. It was not a

separate trade or business.

Harborside dedicated the lion's share of its resources to selling marijuana

and marijuana products. Those sales accounted for over 99.5% of its revenue. Its
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other activities were neither economically separate nor substantially different. We

therefore hold that Harborside had a single trade or business--the sale of

marijuana. That's trafficking in a controlled substance under federal law, so

Harborside cannot deduct any of its related expenses. See sec. 280E; see also

Olive, 139 T.C. at 38; CHAMP, 128 T.C. at 182-83.

V. Cost of Goods Sold

The fact that Harborside can't deduct any of its business expenses doesn't

mean it owes tax on its gross receipts. All taxpayers--even drug traffickers--pay

tax only on gross income, which is gross receipts minus the cost of goods sold

(COGS). See, e.g., New Colonial Ice Co. v. Helvering, 292 U.S. 435, 440 (1934);

CHAMP, 128 T.C. at 178 n.4; secs. 1.61-3(a), 1.162-1(a), Income Tax Regs.

Congress understood that when it enacted section 280E. See S. Rept. No. 97-494,

supra at 309, 1982 U.S.C.C.A.N. at 1050. We've understood it ourselves. See

Olive, 139 T.C. at 32-36.

But what is the distinction between a business-expense deduction and an

adjustment for COGS? Deductions are subtractions from gross income that

taxpayers make when they calculate their taxable income. Sec. 63(a). Deductions

are statutory, and Congress can grant or deny them as it chooses--the standard

refrain is that they're a matter of Congress's "legislative grace." INDOPCO, Inc.
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v. Commissioner, 503 U.S. 79, 84 (1992); New Colonial Ice Co., 292 U.S. at 440;

Olive, 139 T.C. at 32. We've already seen an example of Congress's withholding

that grace from those whose works it rejects--it grants most taxpayers a deduction

for ordinary and necessary business expenses in section 162, but then uses section

280E to deny those deductions to drug traffickers. See Canna Care, Inc., at *7.

COGS is the costs of acquiring inventory, through either purchase or

production. See, e.g., Reading v. Commissioner, 70 T.C. 730, 733 (1978) (COGS

is "expenditures necessary to acquire, construct or extract a physical product

which is to be sold"), affd, 614 F.2d 159 (8th Cir. 1980); secs. 1.61-3(a), 1.162-

1(a), Income Tax Regs. As we've said, all taxpayers, regardless of the business

they're in, use COGS to offset their gross receipts when they calculate gross

income. See, e.g., Olive, 139 T.C. at 20 n.2.

The big difference between deductions and COGS adjustments is timing.

S_e_e INDOPCO, 503 U.S. at 83-84; Wasco Real Props. I, LLC v. Commissioner,

T.C. Memo. 2016-224, at *19. Taxpayers can usually claim at least part of a

deductible expense for the year they incur it. See, e.g., INDOPCO, 503 U.S. at 83-

84; Wasco Real Properties I, LLC, at *19. But when accounting for COGS they

have to capitalize an item's cost in the year of acquisition or production and either

amortize it or wait until the year the item's sold to make the corresponding
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adjustment to gross income.23 See, e.g., INDOPCO, 503 U.S. at 83-84; Wasco

Real Props. I, LLC, at *19.

A. How Should Harborside Account for its COGS?

The Code tells taxpayers what to include in COGS. See, e.g., secs. 263,

263A, 471. But there's more than one set of rules, and the issue here is which set

applies to Harborside. The Commissioner thinks Harborside needs to follow the

rules under section 471, but Harborside insists it's subject to the rules of section

263A. We consider each.

1. Section 471

Section 471 was in place when Congress enacted section 280E. It

empowers the Commissioner to write regulations that govern how taxpayers

account for inventories. See sec. 471. This the Commissioner did--with separate

regulations for resellers and producers. See secs. 1.471-3(b) and (c), 1.471-11,

Income Tax Regs.

23 A simple example illustrates the difference. If in year 1 a taxpayer incurs
a deductible expense of $100, he can reduce his taxable income for year 1 by
$100. If in year 1 he instead buys 100 units of inventory for $100 and manages to
sell 10 of those units per year, he has to take a $10 COGS adjustment in year 1, a
$10 adjustment in year 2, and so on, through year 10, when he runs out of
inventory. In each case, the taxpayer reduces the amount of income he's taxed on
by a total of $100. The difference is that he recovers the entire deductible expense
in year 1, but recovers his inventory cost as he sells the inventory, which in this
example means he doesn't get the full $100 back until year 10.
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The regulations tell resellers to use as their COGS the price they pay for

inventory plus any "transportation or other necessary charges incurred in acquiring

possession of the goods." Sec. 1.471-3(b), Income Tax Regs. The regulations for

producers are more complex. Producers must include in COGS both the direct and

indirect costs of creating their inventory. See secs. 1.471-3(c), 1.471-11, Income

Tax Regs. The regulations tell producers to capitalize the "cost of raw materials,"

"expenditures for direct labor," and "indirect production costs incident to and

necessary for the production of the particular article, including * * * an

appropriate portion of management expenses." Sec. 1.471-3(c), Income Tax Regs.

Direct and indirect production costs are further explained in section 1.471-11(b),

Income Tax Regs.

In their current forms, section 471 and its regulations also direct taxpayers

to section 263A for additional rules.

2. Section 263A

Congress enacted section 263A in 1986. TRA sec. 803. That section

instructs both producers and resellers to include "indirect" inventory costs in their

COGS. Sec. 263A(a)(2)(B), (b); sec. 1.263A-1(a)(3), (c)(1), (e), Income Tax

Regs. It also broadens the definition of indirect costs for both types of taxpayers.

Compare sec. 1.263A-1(e)(3), Income Tax Regs., ydtl1 sec. 1.471-11, Income Tax
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Regs. Congress thought this would treat taxpayers more fairly. S. Rept. No. 99-

313, at 140 (1986), 1986-3 C.B. (Vol. 3) 1, 140. It also thought this would do a

better job of matching COGS adjustments to the years in which taxpayers realized

the related income. Id.; see also Office of the Sec'y, Dep't of the Treasury, 1 Tax

Reform for Fairness, Simplicity, and Economic Growth: Treasury Department

Report to the President 126-28 (1984).

These sections are also about timing. A business that could immediately

deduct indirect costs under section 471 now has to treat those costs as capital

expenditures and wait until it realizes related income to adjust for them. In a sense

Congress is taking away some current deductions but allowing them in later years,

renamed COGS. It is legislative grace deferred, but not denied.

Most business don't like this. They'd rather have a deduction now than

increased COGS later. See, e.g., Frontier Custom Builders, Inc. v. Commissioner,

T.C. Memo. 2013-231, at *14 (homebuilder argued it was a seller, not a producer,

in attempt to avoid capitalization), af[d, 626 F. App'x 89 (5th Cir. 2015). But

drug traffickers have a different attitude. Although section 280E prevents them

from deducting expenses, they are still entitled to COGS adjustments. Olive, 139

T.C. at 32-36. By renaming COGS what had been deductions, Congress made it

possible for traffickers to adjust for expenses that they couldn't previously claim.
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They have to make those adjustments in the later year when the inventory is sold,

but later is better than never.

Except that maybe it's still never. In 1988 Congress amended section

263A(a)(2), adding flush language that says: "Any cost which (but for this

subsection) could not be taken into account in computing taxable income for any

taxable year shall not be treated as a cost described in this paragraph." TAMRA

sec. 1008(b)(1). The regulations show that "cost" here means expenses that would

otherwise be deductible. See sec. 1.263A-1(c)(2), Income Tax Regs. In their

explanation of how section 263A(a)(2)'s flush language works, the regulations

point out that if a business meal is entirely attributable to the acquisition or

production of inventory, the taxpayer capitalizes only 80% of it because section

274(n), at that time, limited business meal deductions to 80% of their "cost"

(which the section itself calls an "expense", see sec. 274(n)); the taxpayer doesn't

get to capitalize the whole meal and escape the 80% limitation on the deduction,

sec. 1.263A-1(c)(2)(i), Income Tax Regs. So if something wasn't deductible

before Congress enacted section 263A, taxpayers cannot use that section to

capitalize it. Section 263A makes taxpayers defer the benefit of what used to be

deductions--it doesn't shower that as grace on those previously damned.
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3. Harborside's Argument

Can Congress get away with this? Harborside argues that limiting its COGS

to "only the actual cost used to purchase inventory" violates the Sixteenth

Amendment. Its theory is that section 263A represents the most accurate tax-

accounting method for calculating COGS and that not letting marijuana

dispensaries use it forces them to pay tax on more than their gross income. In

other words, Harborside thinks section 263A somehow defines COGS for

constitutional purposes.

That's wrong. The Sixteenth Amendment's meaning didn't change when

Congress enacted section 263A. See U.S. Const. art. V (providing only method

for changing constitution). Section 471 wasn't found unconstitutional during the

many decades when it was the only means of calculating COGS, and it wouldn't

be unconstitutional now if Congress repealed section 263A. The Constitution

does limit Congress to taxing only gross income, and courts have consistently

held--including in cases Harborside cites--that gross income is gross receipts

minus direct costs. See Reading, 70 T.C. at 733 (COGS are direct investment in

item sold); Pittsburgh Milk Co. v. Commissioner, 26 T.C. 707, 715 (1956) (gross

income on sales is income for Sixteenth Amendment); Anderson Oldsmobile, Inc.

v. Hofferbert, 102 F. Supp. 902, 905 (D. Md. 1952) (IRS can tax only amount
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realized on sale minus basis), affd, 197 F.2d 504 (4th Cir. 1952). Harborside, like

all taxpayers, can still adjust for its direct costs--or, to use its terminology, "the

actual cost used to purchase inventory." It therefore pays tax only on the amount

it realizes on sales, which is what the Constitution requires.

Harborside compares itself to the taxpayer in Anderson Oldsmobile, but that

case doesn't help it. There the taxpayer paid more for its inventory than since-

repealed federal price controls allowed, and the Commissioner tried to limit the

taxpayer's COGS to the highest legal price. E at 903. The court held that

because Congress can tax only gross income, the taxpayer was entitled to a COGS

adjustment for the actual amount it paid for its inventory even though that amount

was illegally high. R at 903, 905, 909.

As Harborside correctly points out, Anderson Oldsmobile says that statutes

can't let the Commissioner tax more than gross income. R at 905. But that's not

what's happening here. Unlike Anderson Oldsmobile, where the Commissioner

wanted to use a statute to deny the taxpayer a COGS adjustment for part of its

direct cost of purchasing inventory, these cases find the Commissioner saying only

that Harborside can't use section 263A to capitalize indirect costs that it wouldn't

otherwise be able to deduct. Harborside still gets to do exactly what the taxpayer
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in Anderson Oldsmobile did: calculate its gross income by subtracting the direct

cost of its inventory from its gross receipts. See 4 at 905.

What Anderson Oldsmobile really holds is that taxpayers can adjust for

COGS whether or not their direct costs are legal. See 4 at 903; see also

Pittsburgh Milk Co., 26 T.C. at 717 (taxpayer who sold milk below legal price

used actual price when calculating income). This tells us what we already know:

Harborside would get COGS adjustments for its direct inventory costs no matter

what--even if it was trafficking cocaine or any other controlled substance not legal

under California law. The only things Harborside doesn't get are indirect

inventory costs granted as deductions and then deferred under section 263A.

The section 263A capitalization rules don't apply to drug traffickers.

Unlike most businesses, drug traffickers can't capitalize indirect expenses beyond

what's listed in the section 471 regulations. Section 263A expressly prohibits

capitalizing expenses that wouldn't otherwise be deductible, and drug traffickers

don't get deductions. Because federal law labels Harborside a drug trafficker, it

must calculate its COGS according to section 471.

B. Is Harborside a Producer or a Reseller?

Because the section 471 regulations have different rules for resellers and

producers, how Harborside calculates its COGS depends on which type of
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taxpayer it is. Harborside was without question a reseller of the marijuana edibles

and non-marijuana-containing products it bought from third parties and sold at its

facility. But the situation is more complex for the marijuana bud it sold.

Harborside insists it produced this marijuana and can include in its COGS the

indirect inventory costs that section 1.471-3(c), Income Tax Regs., describes. The

Commissioner says Harborside is a reseller and, under section 1.471-3(b), Income

Tax Regs., it can include only its inventory price and transportation costs.

1. What Does "Produce" Mean?

To sort this out we first need to know what "produce" means. The

Commissioner, citing a Court of Claims case, says that under section 471

"production" means "manufacturing". See Heaven Hill Distilleries, Inc. v. United

States, 476 F.2d 1327, 1335 (Ct. Cl. 1973). He then cites a line of cases saying

that "manufacturing" requires a change to the essential character of the

merchandise. Marcor, Inc. v. Commissioner, 89 T.C. 181, 193 (1987); see also

Anheuser-Busch Brewing Ass'n v. United States, 207 U.S. 556, 562 (1908); In_re

I. Rheinstrom & Sons Co., 207 F. 119 (E.D. Ky. 1913), aff'd sub nom. Cent. Tr.

Co. v. George Lueders & Co., 221 F. 829 (6th Cir. 1915); People ex rel. New

England Dressed Meat & Wool Co. v. Roberts, 155 N.Y. 408, 412 (1898); People

v. Knickerbocker Ice Co., 1 N.E. 669 (N.Y. 1885). His argument, then, is that

Case: 19-73078, 12/04/2019, ID: 11521410, DktEntry: 1-6, Page 62 of 101
(90 of 129)



- 58 -

"production" means "change". Look at the dates of most of these cases, though--

they predate the Sixteenth Amendment.

Harborside at least points us to something more recent, the Ninth Circuit

case, Suzy's Zoo v. Commissioner, 273 F.3d 875 (9th Cir. 2001), af[g 114 T.C. 1

(2000). That case, however, isn't about section 471. It's about section

263A(g)(1)'s definition of "produce"--which says that term "includes construct,

build, install, manufacture, develop, or improve"--and section 1.263A-2(a)(1)(i),

Income Tax Regs., which says that "produce includes the following: construct,

build, install, manufacture, develop, improve, create, raise, or grow." Suzy's Zoo,

273 F.3d at 878 (emphasis added).

Although Suzy's Zoo is about section 263A, it's useful for construing

section 471's regulations which, like section 263A's regulations, provide different

methods of accounting for inventory that's "purchased" or "produced" but don't

define those terms. See sec. 1.471-3(b) and (c), Income Tax Regs. We think

"produce" should mean the same thing in section 471 as it does in section 263A.

We also think we should follow the Ninth Circuit's reasoning in a case appealable

to that court. See Golsen, 54 T.C. at 757.

In Suzy's Zoo, the taxpayer, a greeting-card company, designed images and

sent them to a contract printer who did color separations, made proofs, and printed
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them using its own materials. A trucking company then picked up the prints and

took them to a finisher. The finisher cut and folded the prints into greeting cards

and returned them to the taxpayer. The printer and the finisher each bore the risk

of loss while they had the materials. Suzy's Zoo, 273 F.3d at 877.

We held--and the Ninth Circuit affirmed--that the taxpayer was a "producer"

because it retained title to the items throughout the contract-production process.

Il at 877, 880. Citing regulations under section 263A, the court said: "The only

requirement for being a 'producer' * * * is that the taxpayer be 'considered an

owner of the property produced,'" that "ownership is 'based on all of the facts and

circumstances,'" and that "[a] taxpayer may be considered an owner of property

produced, even though the taxpayer does not have legal title to the property." Id.

at 880 (citing section 1.263A-2(a)(1)(ii)(A), Income Tax Regs.). A taxpayer can

be a "producer", moreover, even if it uses contract manufacturers to do the actual

production. E at 878 (citing section 263A(g)(2)). The Ninth Circuit explained

that achieving section 263A's purpose of treating all taxpayers fairly required a

broad construction of "produce". E at 879; see also Von-Lusk v. Commissioner,

104 T.C. 207, 215 (1995); S. Rept. No. 99-313, supra at 140, 1986-3 C.B. (Vol. 3)

at 140. We've said this before ourselves, not coincidentally in a case holding that
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"production" for section 263A doesn't require a physical change. See Von-Lusk,

104 T.C. at 217.

"Produce" is therefore broader than "manufacture". That's also evident

from the Code and regulations. We saw that already in section 263A(g)(1) and

section 1.263A-2(a)(1)(i), Income Tax Regs. See supra pp. 58-59. The section

471 regulations also show that "production" and "manufacturing" are distinct, if

related, concepts. Section 1.471-11, Income Tax Regs., discusses "production"

costs, but refers in several places to costs "incident to and necessary for

production or manufacturing," a construction implying that the two terms are not

identical, even if they are closely related and receive identical tax treatment.24 For

purposes of section 471, production turns on ownership--ownership as determined

by facts and circumstances, not formal title.

2. Did Harborside Own What Its Growers Grew?

In finding that Suzy's Zoo was a producer, the Ninth Circuit emphasized the

"degree of control * * * [the taxpayer] exercise[d] over the manufacturing

24 The heading of section 1.471-11, Income Tax Regs., is "Inventories of
Manufacturers," but this doesn't change our analysis of its text. Statutory titles
and headings are useful when interpreting ambiguous words or phrases, but "they
cannot undo or limit that which the text makes plain." Bhd. of R.R. Trainmen v.
Baltimore & Ohio R.R. Co., 331 U.S. 519, 528-29 (1947); see also Dixon v.
Commissioner, 132 T.C. 55, 81 (2009).
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process." Suzy's Zoo, 273 F.3d at 880. Harborside says it also exercised a high

degree of control over the growers it purchased marijuana from. It points out that

it bought marijuana only from its members, and even then only if the members

used Harborside's clones (which they either bought or received for free), took

Harborside's growing class, followed Harborside's best practices, and met

Harborside's quality-control standards.

But there was more to Suzy's Zoo. There the taxpayer acquired ownership

when it first designed the characters because that was the most important step and

the one that required the most skill and expertise. Suzy's Zoo, 114 T.C. at 8.

Suzy's Zoo's contractors couldn't sell, copy, or use those characters without

breaching Suzy's Zoo's license. I_4 Suzy's Zoo retained the "exclusive right to

sell the finished product," id. at 9, and it accepted all the finished products it

ordered, see Suzy's Zoo, 273 F.3d at 877.

Harborside, unlike Suzy's Zoo, see id.; Suzy's Zoo, 114 T.C. at 8-10, didn't

create the clones, maintain tight control over them, order specific quantities,

prevent sales to third parties, or take possession of everything produced.

Harborside bought clones from nurseries and either sold them to growers with no

strings attached or gave clones to growers expecting that they'd sell bud back to

Harborside. Nothing prevented either type of grower from selling to another
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collective, and DeAngelo thought it would be futile to try to use the courts to stop

them.25 Harborside had complete discretion over whether to purchase what bud

growers brought in, paid growers only if it purchased their bud, and at times

rejected the "vast majority" of its growers' bud. And Harborside thought growers

could do whatever they wanted with the rejected bud.

This was not the type of contract-manufacturing arrangement we saw in

Suzy's Zoo, 273 F.3d at 877, where a designer hired others to make its products

but owned those products at all stages of their creation. Harborside merely sold or

gave members clones that it had purchased from nurseries and bought back bud if

and when it wanted. In between these two steps it had no ownership interest in the

marijuana plants. Harborside is therefore a reseller for purposes of section 471

and must adjust for its COGS according to section 1.471-3(b), Income Tax Regs.26

This leaves only the issue of whether Harborside owes accuracy-related

penalties under section 6662(a). We will address this issue in a separate opinion.

25 DeAngelo said he never sued anyone for breach of contract because "the
possibility o[f] prevailing on contract disputes in something that involves a
controlled substance is slim and would be expensive."

26 Harborside did have a "processing room." See supra p. 8. But the
"processing" that went on there--reinspection, packaging, and labeling--fall within
the category of "purchasing, handling, and storage" that resellers do without losing
their character as resellers. See sec. 1.263A-3(c), Income Tax Regs.
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UNITED STATES TAX COURT

PATIENTS MUTUAL ASSISTANCE COLLECTIVE CORPORATION d.b.a.
HARBORSIDE HEALTH CENTER, Petitioner v.

COMMISSIONER OF INTERNAL REVENUE, Respondent

Docket Nos. 29212-11, 30851-12, Filed December 20, 2018.
14776-14.¹

Henry G. Wykowski and Christopher A. Wood, for petitioner.

Nicholas J. Singer and Julie Ann Fields, for respondent.

MEMORANDUM FINDINGS OF FACT AND OPINION

HOLMES, Judge: In Patients Mutual Assistance Collective Corp. v.

Commissioner (Patients Mutual I), 151 T.C. __ (Nov. 29, 2018), we concluded

¹ We consolidated docket numbers 29212-11, 30851-12, and 14776-14 for
trial, briefing, and opinion. This opinion addresses only Harborside's liability for
penalties.
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[*2] that section 280E2 required the disallowance of deductions for Harborside

Health Center's (Harborside) ordinary and necessary business expenses and that

section 263A(a)(2) precluded Harborside's capitalizing those expenses. Patients

Mutual I left undecided the more contentious question of whether Harborside is

liable for accuracy-related penalties under section 6662(a).

OPINION

We begin with the law. Section 6662(a) and (b)(1) and (2) imposes a 20%

penalty on the portion of an underpayment attributable to any substantial

understatement of income tax or negligence or disregard of rules or regulations.

Negligence includes any failure to make a reasonable attempt to comply with the

provisions of the Code, and disregard includes any careless, reckless, or

intentional disregard. Sec. 6662(c). An understatement of a corporation's income

tax is substantial if it exceeds the lesser of $10 million or "10 percent of the tax

required to be shown on the return for the taxable year (or, if greater, $10,000)."

Sec. 6662(d)(1)(B).

Harborside can avoid these penalties by showing that it acted with

reasonable cause and in good faith. Sec. 6664(c)(1); sec. 1.6664-4(a), Income Tax

2 Unless we say otherwise, all section references are to the Internal Revenue
Code in effect for the years at issue and all Rule references are to the Tax Court
Rules of Practice and Procedure.

Case: 19-73078, 12/04/2019, ID: 11521410, DktEntry: 1-6, Page 69 of 101
(97 of 129)



- 3 -

[*3] Regs. To decide whether a taxpayer acted with reasonable cause and in good

faith, we look at all relevant facts and circumstances, such as the "taxpayer's effort

to assess the taxpayer's proper tax liability" and his "experience, knowledge, and

education." Sec. 1.6664-4(b)(1), Income Tax Regs.

FINDINGS OF FACT

And that brings us to the contention here: What do the facts show?

The key facts for the remaining penalty issue are that Harborside is a C

corporation for federal tax purposes and has a tax year ending July 31. It filed

Forms 1120, U.S. Corporation Income Tax Return, for 2007 to 2012 and later

amended its 2007 and 2008 returns. These returns led to three notices of

deficiency--one for 2007 and 2008, one for 2009 and 2010, and one for 2011 and

2012.

Although the Commissioner asserted the accuracy-related penalties for both

negligence and substantial understatement in the notices of deficiency, by the time

he filed his pretrial memorandum he was relying only on Harborside's substantial

understatements. And we agree with him that he has met his burden of production

for the penalties, because in Patients Mutual I we found an understatement (which

does not exceed $10 million for any year) that was well over 10% of the tax

required to be shown and over $10,000 for each of the six years at issue.
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[*4] Harborside argues, however, that it showed that its return positions were

reasonable and taken in good faith. It specifically argues that they were

reasonable because from 2007 until 2012 the only relevant case was Californians

Helping to Alleviate Med. Problems, Inc. v. Commissioner (CHAMP), 128 T.C.

173, 181 (2007), where we did hold that medical-marijuana dispensaries were

"trafficking" under section 280E, but allowed a dispensary to deduct its non-drug-

trafficking-related expenses. CHAMP was the first of our marijuana-dispensary

cases, and the Commissioner conceded any penalty. CHAMP, 128 T.C. at 173,

185-86.

In CHAMP, however, we did not analyze the main argument that

Harborside relied on in Patients Mutual I--that the phrase "consists of" in section

280E must mean something like "consists entirely of." And there the caselaw sat

until 2012, when we issued Olive. Olive v. Commissioner, 139 T.C. 19, 36-42

(2012), M, 792 F.3d 1146 (9th Cir. 2015), disallowed deductions only after

highlighting major factual differences with CHAMP; allowed estimated COGS

adjustments under the Cohan rule, see Cohan v. Commissioner, 39 F.2d 540, 543-

44 (2d Cir. 1930); and was on appeal until 2015. In Olive we did discuss the

meaning of the phrase "consists of" in section 280E, but treated it rather

summarily, presumably because the taxpayer's only revenue was from marijuana
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[*5] sales. Olive, 139 T.C. at 22, 42. In these cases, Harborside elaborated on the

argument very considerably--and almost persuasively--in what we find was a

reasonable hope for a more elaborate judicial analysis of that position for a

business with some, albeit comparatively tiny, revenue from nonmarijuana sales.

In any event, Olive did not become final and unappealable until years after

Harborside filed the last of the returns at issue in these cases. And Harborside also

points out that, apart from CHAMP and Olive, there was very limited guidance

available to marijuana dispensaries. Harborside correctly points out that the IRS

has never promulgated regulations for section 280E and didn't issue any guidance

on marijuana businesses' capitalization of inventory costs until 2015. See Chief

Counsel Advice 201504011 (Jan. 23, 2015).

This leads us to the conclusion that Harborside's reporting position was

reasonable. Not only had its main argument for the inapplicability of section 280E

to its business not yet been the subject of a final unappealable decision, but as

discussed at length in Patients Mutual I, the meaning of "consists of" as used in

section 280E is subject to more than one reasonable interpretation. See Patients

Mutual I, 151 T.C. at __ (slip op. at 24-37). Even by 2012--the last of the tax

years at issue here--the only addition to this caselaw was our own opinion in

Olive, and it too was still years away from a final appellate decision.
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[*6] As to Harborside's good faith: We released Olive shortly after Harborside's

2012 tax year ended, and Harborside began allocating a percentage of its operating

expenses to a "non-deductible" category starting that year and did not even wait

for Olive to be affirmed on appeal. And although Harborside wasn't primarily a

caregiver like the taxpayer in CHAMP, its non-drug-trafficking activities were less

negligible than those in Olive, putting it factually somewhere between those cases.

It is true that we did sustain a portion of the accuracy-related penalty in

Olive, but that was because the taxpayer had not kept good books and records.

139 T.C. at 44. We carefully observed that "[t]he application of section 280E to

the expenses of a medical marijuana dispensary had not yet been decided when

petitioner filed his Federal income tax returns for 2004 and 2005. The accuracy-

related penalty does not apply, therefore, to the portion of each underpayment that

would not have resulted had petitioner been allowed to deduct his substantiated

expenses." Id. Keeping good books and records was one of Harborside's

strengths, and the Commissioner agreed in pretrial stipulations in each of these

cases that Harborside had substantiated all its claimed deductions and COGS for

all the tax years at issue and that all of them were paid or incurred in a trade or

business.
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[*7] We also believe the testimony of Steve DeAngelo--Harborside's cofounder

and boss--that he actively sought to comply with California law and our caselaw.

After trying the case and looking at the records and testimony that Harborside

presented, we find no bad faith in its taking the reporting positions that it did.

We've previously declined to impose accuracy-related penalties when there

was no clear authority to guide taxpayers. See Petersen v. Commissioner, 148

T.C. 463, 481 (2017); Williams v. Commissioner, 123 T.C. 144, 153 (2004); see

a_lso Foster v. Commissioner, 756 F.2d 1430, 1439 (9th Cir. 1985), aff'g in part,

vacating in part 80 T.C. 34 (1983). We will do so again here.

We therefore find that Harborside acted with reasonable cause and in good

faith when taking its tax positions for the years at issue. Harborside isn't liable for

penalties.

Decisions will be entered under Rule

155.
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UNITED STATES TAX COURT

PA
PATIENTS MUTUAL ASSISTANCE )
COLLECTIVE CORPORATION d.b.a. )
HARBORSIDE HEALTH CENTER7 )

)

Petitioner, )

v. ) Docket No. 29212-11
)
)

COMMISSIONER OF INTERNAL REVENUE, )

Respondent. )

DECISION

Pursuant to the agreement of the parties in this case, it
18

ORDERED AND DECIDED: That there are deficiencies in income
tax due from petitioner as follows:

Fiscal
D Addition to Tax/Penalty

Ended I.R.C. § 6662(a)

07/31/07 $545,328.00 -0-

07/31/08 $1,439,149.00 -0-

Judge.

Entered: OCT 17 2019

* * * * *

It is hereby stipulated that the Court may enter the
foregoing decision in this case.

SERVED Oct 17 2019
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Docket No. 29212-11 - 2 -

It is further stipulated that interest will accrue and be
assessed as provided by law on the deficiencies due from
petitioner.

It is further stipulated that, effective upon the entry of
this decision by the Court, petitioner waives the restrictions
contained in I.R.C. § 6213(a) prohibiting assessment and
collection of the deficiencies (plus statutory interest) until
the decision of the Tax Court becomes final.

Michael J. Desrnond
Chief Counsel
Internal Revenue Service

By:
Henr W wski
Counsel f Petitioner Nicholas J. Singer
Tax Court Bar No. WH0355 Attorney
Henry G. Wykowski and (Large Business & International)
Associates Tax Court Bar No. SN0240
235 Montgomery St . Suite 657 100 First Street. 18th Floor
San Francisco, CA 94104 San Francisco, CA 94105

Telephone: (415) 547-3729
Email: Nicholas.J.Singer@irscounsel.treas.gov

Date: Date:
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UNITED STATES TAX COURT

PA
PATIENTS MUTUAL ASSISTANCE )
COLLECTIVE CORPORATION d.b.a. )
HARBORSIDE HEALTH CENTER, )

Petitioner, )

v. ) Docket No. 30851-12

COMMISSIONER OF INTERNAL REVENUE, )

Respondent. )

DECISION

Pursuant to the agreement of the parties in this case, it
18

ORDERED AND DECIDED: That there are deficiencies in income
tax due from petitioner as follows:

Fiscal
Year D A

Ended I.R.C. § 6662(a)

07/31/09 $2,090 080.00 -0-

07/31/10 $2,551,434.75 -0-

Judge.

Entered: OCT 17 2019

* * * * *

It is hereby stipulated that the Court may enter the
foregoing decision in this case.

SERVED Oct 17 2019
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It is further stipulated that interest will accrue and be
assessed as provided by law on the deficiencies due from
petitioner.

It is further stipulated that, effective upon the entry of
this decision by the Court, petitioner waives the restrictions
contained in I.R.C. § 6213(a) prohibiting assessment and
collection of the deficiencies (plus statutory interest) until
the decision of the Tax Court becomes final.

Michael J. Desmond
Chief Counsel
internal Revenue Service

By:
Henry G. kowski
Counsel r Petitioner Nicholas J. Singer
Tax Court Bar No. WH0355 Attorney
Henry G. Wykowski and (Large Business & International)
Associates TaxCoud BarNo.SN0240
235 Montgomery St . Suite 657 100 First Street. 18th Floor
San Francisco CA 94104 San Francisco, CA 94105

Telephone: (415) 547-3729
Ernail: Nicholas.J.Singer@irscounsel.treas.gov

Date : Date :
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UNITED STATES TAX COURT

PA
PATIENTS MUTUAL ASSISTANCE )
COLLECTIVE CORPORATION d.b.a. )
HARBORSIDE HEALTH CENTER, )

)
Petitioner, )

)

v. ) Docket No. 14776-14

COMMISSIONER OF INTERNAL REVENUE, )
)

Respondent. )

DECISION

Pursuant to the agreement of the parties in this case, it
18

ORDERED AND DECIDED: That there are deficiencies in income
tax due from petitioner as follows:

Fiscal

Deficiency A
§¤4*4 I_ad·_1 66§2 Lat

07/31/11 $2,948,096.00 -0-

07/31/12 $1,439,149.00 -0-

Judge.

Entered : OCT 17 2019

* * * * *

It is hereby stipulated that the Court may enter the
foregoing decision in this case.

SERVED Oct 17 2019
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It is further stipulated that interest will accrue and be
assessed as provided by law on the deficiencies due from
petitioner.

It is further stipulated that, effective upon the entry of
this decision by the Court, petitioner waives the restrictions
contained in I.R.C. § 6213(a) prohibiting assessment and
collection of the deficiencies (plus statutory interest) until
the decision of the Tax Court becomes final.

Michael J. Desrnand
Chief Counsel
Internal Revenue Service

Henry Wy ski
Counsel for etitioner Nicholas J. Singer
Tax Court Bar No. WH0355 Attorney
Henry G. Wykowski and (Large Business & International)
Associates Tax Coud BarNo.SN0240
235 Montgomery St . Suite 657 100 First Street. 18th Floor
San Francisco, CA 94104 San Francisco, CA 94105

Telephone: (415) 547-3729
Ernail: Nicholas.J.Singer@irscounsel.treas.gov

Date : Date :

Case: 19-73078, 12/04/2019, ID: 11521410, DktEntry: 1-6, Page 80 of 101
(108 of 129)



Docket No. 029212-11 INDEX

U N I T E D   S T A T E S   T A X   C O U R T

D O C K E T   E N T R I E S

Patients Mutual Assistance Collective Corporation d.b.a. Harborside Health Center

v. COMMISSIONER OF INTERNAL REVENUE

Patients Mutual Assistance CollectiveCorporation

1840 Embarcadero
Oakland, CA  94606-5220

(Total 04)Petitioner Counsel

WH0355 Wykowski, Henry G.

Henry G. Wykowski & Associates
Suite 657
235 Montgomery Street
San Francisco, CA  94104

WM0593 Williams, Matthew A.

Wykowski & Associates
Suite 657
235 Montgomery Street
San Francisco, CA  94104

GR0802 Gillette, Rachel K.

Greenspoon Marder LLP
Suite 1900
1401 Lawrence Street
Denver, CO  80202

MJ0140 Mann, James Brooks

Suite 1800
590 Madison Avenue
New York, NY  10022

(Total 02)Respondent Counsel

SN0240 Singer, Nicholas J.

IRS Counsel
Suite 1800
100 First St.
San Francisco, CA  94105

HJ1469 Fields, Julie Ann

Office of Chief Counsel, IRS
Suite 1800
100 First Street
San Francisco, CA  94105

MSERVEDACT/STAT DTEFILINGS AND PROCEEDINGSEVENTDATENO.

01/03/2012RPF12/21/20110001 PETITION Filed:Fee Paid

01/03/2012RREQT12/21/20110002 REQUEST for Place of Trial at San Francisco, CA

01/03/2012BOODS01/03/20120003 ORDER for Ownership Disclosure Statement by
01/23/12

01/23/2012RDISC01/18/20120004 OWNERSHIP Disclosure Statement

02/28/2012PA02/23/20120005 ANSWER

07/10/2012BNTD07/10/20120006 NOTICE of Trial on 12/10/2012 at San Francisco,
CA.

07/10/2012BSPTO07/10/20120007 STANDING PRE-TRIAL ORDER attached to Notice
of Trial

08/02/2012B11/06/2012ORDO08/01/20120008 ORDER parties by 11/9/12 file a memorandum.
(vacated)

09/12/2012
08/10/2012

B
P

09/11/2012GRMOTR08/09/20120009 MOTION by resp. for leave to file amendment to
answer.

08/10/2012PMISL08/09/20120010 AMENDMENT TO ANSWER -- LODGED
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MSERVEDACT/STAT DTEFILINGS AND PROCEEDINGSEVENTDATENO.

08/14/2012BO08/13/20120011 ORDER petr. by 9/10/12 shall file and serve a
response to resp. motion for leave to amend
answer.

09/11/2012RNOT09/10/20120012 NOTICE OF NON-OPPOSITION by petr. to resp.
motion for leave to file amendment to answer.

09/12/2012PATA09/11/20120013 AMENDMENT TO ANSWER

11/06/2012ORDJMOT11/05/20120014 JOINT MOTION for general continuance of trial.

11/07/2012B11/06/2012JROJR11/06/20120015 ORDER that jurisdiction is retained by Judge
Kroupa   Parties by 5/8/13 shall submit a stipulated
decision document or file a joint status report. The
joint motion for continuance of trial is granted in that
this case is stricken from the 12/10/12 San
Francisco, CA session and is continued. The
Court's Order dated 8/1/12 is vacated and the
parties are no longer required to file a
memorandum.

JSR05/10/20130016 JOINT STATUS REPORT

05/23/2013PMISL05/15/20130017 Motion to Consolidate 29212-11 and 30851-12 for
Trial, Briefing and Opinion.

05/23/2013BOAJ05/23/20130018 ORDER THAT CASE IS ASSIGNED TO JUDGE
KROUPA .   JURISDICTION IS NO LONGER
RETAINED BY JUDGE KROUPA. THE CLERK IS
DIRECTED TO FILE RESP. MOTION TO
CONSOLIDATE FOR TRIAL, BRIEFING AND
OPINION AS OF THE DATE OF THIS ORDER.
RESP. MOTION IS GRANTED AND THESE
CASES ARE CONSOLIDATED FOR TRIAL,
BRIEFING AND OPINION.

05/23/2013P05/23/2013ORDMOTR05/23/20130019 MOTION by resp. to consolidate 29212-11 and
30851-12 for trial, briefing and opinion.

05/28/2013BO05/24/20130020 ORDER parties by 11/15/13 shall file a joint report
or submit stipulated decision documents.

JSR11/15/20130021 JOINT STATUS REPORT

11/18/2013BO11/18/20130022 ORDER parties by 2/28/14 shall file a joint status
report or submit stipulated decision documents.

02/26/2014CRPT02/26/20140023 STATUS REPORT by Resp. & Petrs. Patients
Mutual Assistance CollectiveCorporation d.b.a.
Harborside Health Center, Patients Mutual
Assistance Collective Corporation d.b.a. Harborside
Health Center

02/27/2014BO02/27/20140024 ORDER PARTIES BY 6/11/14 SHALL SUBMIT A
STIPULATED DECISION DOCUMENT OR FILE A
JOINT STATUS REPORT.

06/10/2014PRPT06/10/20140025 STATUS REPORT by Resp.

06/11/2014RRPT06/11/20140026 STATUS REPORT by Petrs. Patients Mutual
Assistance CollectiveCorporation d.b.a. Harborside
Health Center; & Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center

06/12/2014BO06/11/20140027 ORDER PARTIES BY 7/15/14, SHALL SUBMIT A
STIPULATED DECISION DOCUMENT OR FILE A
JOINT STATUS REPORT.

07/11/2014PRPT07/11/20140028 STATUS REPORT by Resp.

INDEX029212-11Docket No.
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07/11/2014RRPT07/11/20140029 STATUS REPORT by Petrs. Patients Mutual
Assistance CollectiveCorporation d.b.a. Harborside
Health Center; & Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center

08/12/2014B08/11/2014GDO08/11/20140030 ORDER THAT THE PARTIES BY 10/20/14 FILE
FURTHER REPORTS.  CASE IS NO LONGER
ASSIGNED TO JUDGE KROUPA.

10/20/2014CRPT10/20/20140031 STATUS REPORT by Resp. & Petrs. Patients
Mutual Assistance CollectiveCorporation d.b.a.
Harborside Health Center; & Patients Mutual
Assistance Collective Corporation d.b.a. Harborside
Health Center

10/21/2014BO10/21/20140032 ORDER PARTIES BY 1/20/15 SHALL FILE A
JOINT STATUS REPORT.

01/20/2015CRPT01/20/20150033 STATUS REPORT by Resp. & Petrs. Patients
Mutual Assistance CollectiveCorporation d.b.a.
Harborside Health Center; & Patients Mutual
Assistance Collective Corporation d.b.a. Harborside
Health Center

01/22/2015BO01/21/20150034 ORDER PARTIES BY APRIL 21, 2015 FILE A
JOINT STATUS REPORT.

04/06/2015P04/07/2015GRMM06704/06/20150035 MOTION TO CONSOLIDATE DOCKET NUMBERS
29212-11, 30851-12 & 14776-14 by Resp. (NO
OBJECTION)

04/07/2015BGRM04/07/20150036 GRANTED MOTION TO CONSOLIDATE DOCKET
NUMBERS 29212-11, 30851-12 & 14776-14 by
Resp.

04/21/2015CRPT04/21/20150037 STATUS REPORT by Resp. & Petrs. Patients
Mutual Assistance CollectiveCorporation d.b.a.
Harborside Health Center; Patients Mutual
Assistance Collective Corporation d.b.a. Harborside
Health Center; & Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center

04/22/2015B04/21/2015GDO04/21/20150038 ORDER THESE CASES ARE RESTORED TO THE
GENERAL DOCKET FOR TRIAL OR OTHER
DISPOSITION.

05/18/2015BNTD05/18/20150039 NOTICE OF TRIAL ON 10/19/2015 AT SAN
FRANCISCO, CA.

05/18/2015BSPTO05/18/20150040 STANDING PRE-TRIAL ORDER ATTACHED TO
NOTICE OF TRIAL

07/30/2015C10/19/2015ORDM00607/30/20150041 MOTION FOR CONTINUANCE by Resp. & Petrs.
Patients Mutual Assistance CollectiveCorporation
d.b.a. Harborside Health Center; Patients Mutual
Assistance Collective Corporation d.b.a. Harborside
Health Center; & Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center (NO OBJECTION)

10/19/2015BOJR10/19/20150042 ORDER THAT JURISDICTION IS RETAINED BY
JUDGE HOLMES THE JOINT MOTION FOR
CONTINUANCE IS GRANTED AND THESE
CASES ARE CONTINUED FOR TRIAL AT A
SPECIAL SESSION ON 6/6/16 SAN FRANCISCO,
CA.  THE FOLLOWING AGREED DATES SHALL
GOVERN THE REMAINDER OF TRIAL
PREPARATION. THE PARTIES MAY CHANGE
ANY DEADLINE FALLING BEFORE 5/9/15 BY
STIPULATION FILED WITH THE COURT.

12/31/2015PREQA12/31/20150043 FIRST REQUEST FOR ADMISSIONS by Resp.

INDEX029212-11Docket No.
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01/29/2016RRSP01/29/20160044 RESPONSE TO FIRST REQUEST FOR
ADMISSIONS by Petrs. Patients Mutual Assistance
CollectiveCorporation d.b.a. Harborside Health
Center; Patients Mutual Assistance Collective
Corporation d.b.a. Harborside Health Center; &
Patients Mutual Assistance Collective Corporation
d.b.a. Harborside Health Center (C/S 01/29/16)

01/29/2016RREQA01/29/20160045 FIRST REQUEST FOR ADMISSIONS by Petrs.
Patients Mutual Assistance CollectiveCorporation
d.b.a. Harborside Health Center; Patients Mutual
Assistance Collective Corporation d.b.a. Harborside
Health Center; & Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center (C/S 01/29/16)

02/29/2016PRSP02/29/20160046 RESPONSE TO FIRST REQUEST FOR
ADMISSIONS by Resp. (C/S 02/29/16)

03/11/2016RSTP03/11/20160047 STIPULATION by Petrs. Patients Mutual Assistance
CollectiveCorporation d.b.a. Harborside Health
Center; Patients Mutual Assistance Collective
Corporation d.b.a. Harborside Health Center; &
Patients Mutual Assistance Collective Corporation
d.b.a. Harborside Health Center

04/06/2016P06/01/2016ORDM02404/06/20160048 MOTION FOR PARTIAL SUMMARY JUDGMENT
by Resp.

04/06/2016PDCL04/06/20160049 DECLARATION OF NICHOLAS J. SINGER IN
SUPPORT OF MOTION FOR PARTIAL SUMMARY
JUDGMENT by Resp. (EXHIBITS)

04/06/2016PMEMO04/06/20160050 MEMORANDUM OF AUTHORITIES by Resp.

05/02/2016BO05/02/20160051 ORDER PETITIONERS BY 5/16/16 SHALL FILE
THEIR RESPONSE TO RESPONDENT'S MOTION
FOR PARTIAL SUMMARY JUDGMENT.

05/09/2016PPMT05/09/20160052 PRETRIAL MEMORANDUM by Resp.

05/09/2016RPMT05/09/20160053 PRETRIAL MEMORANDUM by Petrs. Patients
Mutual Assistance CollectiveCorporation d.b.a.
Harborside Health Center; Patients Mutual
Assistance Collective Corporation d.b.a. Harborside
Health Center; & Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center

05/16/2016ROPPO05/16/20160054 OPPOSITION TO MOTION FOR PARTIAL
SUMMARY JUDGMENT by Petrs. Patients Mutual
Assistance CollectiveCorporation d.b.a. Harborside
Health Center; Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center; & Patients Mutual Assistance Collective
Corporation d.b.a. Harborside Health Center

05/16/2016RDCL05/16/20160055 DECLARATION OF ANDREW DEANGELO IN
SUPPORT OF OPPOSITION TO MOTION FOR
PARTIAL SUMMARY JUDGMENT by Petrs.
Patients Mutual Assistance CollectiveCorporation
d.b.a. Harborside Health Center; Patients Mutual
Assistance Collective Corporation d.b.a. Harborside
Health Center; & Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center (EXHIBITS)
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05/16/2016RDCL05/16/20160056 DECLARATION OF HENRY G. WYKOWSKI IN
SUPPORT OF OPPOSITION TO MOTION FOR
PARTIAL SUMMARY JUDGMENT by Petrs.
Patients Mutual Assistance CollectiveCorporation
d.b.a. Harborside Health Center; Patients Mutual
Assistance Collective Corporation d.b.a. Harborside
Health Center; & Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center (EXHIBITS)

05/24/2016ROBJN05/24/20160057 NOTICE OF OBJECTION TO MOTION FOR
PARTIAL SUMMARY JUDGMENT by Petrs.
Patients Mutual Assistance CollectiveCorporation
d.b.a. Harborside Health Center; Patients Mutual
Assistance Collective Corporation d.b.a. Harborside
Health Center; & Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center

05/26/2016P06/03/2016ORDM04005/26/20160058 MOTION IN LIMINE TO EXCLUDE THE REPORT
AND TESTIMONY OF PETITIONERS' EXPERT
HENRY C. LEVY by Resp. (OBJECTION)

05/26/2016P06/03/2016ORDM04005/26/20160059 MOTION IN LIMINE TO EXCLUDE THE REPORT
AND TESTIMONY OF PETITIONERS' EXPERT
SANFORD SCHANE, PH.D. by Resp.
(OBJECTION)

06/01/2016BO06/01/20160060 ORDER THAT RESPONDENT'S 4/6/16 MOTION
FOR PARTIAL SUMMARY JUDGMENT IS
DENIED.

06/02/2016R06/06/2016GRMM11506/02/20160061 MOTION FOR LEAVE TO FILE AMENDMENT TO
PETITION by Petrs. Patients Mutual Assistance
CollectiveCorporation d.b.a. Harborside Health
Center (EXHIBIT)

06/02/2016RMISL06/02/20160062 AMENDMENT TO PETITION by Petrs. Patients
Mutual Assistance CollectiveCorporation d.b.a.
Harborside Health Center (ELODGED)

06/03/2016BO06/03/20160063 ORDER THAT RESP'S. MOTIONS IN LIMINE TO
EXCLUDE THE EXPERT REPORTS AND
TESTIMONIES OF HENRY C. LEVY AND
SANFORD SCHANE ARE GRANTED.

06/09/2016SUBTRL06/06/20160064 TRIAL BEFORE JUDGE HOLMES AT SAN
FRANCISCO, CA    (ALSO 6/7/16 AND 6/9/16)
6/2/16 PETITIONER MOTIONS FOR LEAVE TO
FILE AMENDMENT TO PETITION -- GRANTED.
6/6/16 PETITIONER AMENDMENTS TO PETITION
-- FILED.  PETITIONER SERIATIM OPENING
BRIEF DUE 9/7/16.  RESPONDENT SERIATIM
ANSWERING BRIEF DUE 11/7/16.  PETITIONER
SERIATIM REPLY BRIEF DUE 11/22/16.
SUBMITTED -- JUDGE HOLMES.

TE06/06/20160065 TRIAL EXHIBITS FOR 6/6/16 SAN FRANCISCO,
CA PROCEEDINGS

10/06/2016CSTIP06/06/20160066 FIRST STIPULATION OF FACTS by Resp. & Petrs.
Patients Mutual Assistance CollectiveCorporation
d.b.a. Harborside Health Center; Patients Mutual
Assistance Collective Corporation d.b.a. Harborside
Health Center; & Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center
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10/05/2016BGRM06/06/20160067 GRANTED MOTION FOR LEAVE TO FILE
AMENDMENT TO PETITION by Petrs. Patients
Mutual Assistance CollectiveCorporation d.b.a.
Harborside Health Center

10/05/2016RATP06/06/20160068 AMENDMENT TO PETITION by Petrs. Patients
Mutual Assistance CollectiveCorporation d.b.a.
Harborside Health Center

10/06/2016CSTIP06/09/20160069 SECOND STIPULATION OF FACTS by Resp. &
Petrs. Patients Mutual Assistance
CollectiveCorporation d.b.a. Harborside Health
Center; Patients Mutual Assistance Collective
Corporation d.b.a. Harborside Health Center; &
Patients Mutual Assistance Collective Corporation
d.b.a. Harborside Health Center (EXHIBITS)

TRAN07/06/20160070 TRANSCRIPT OF 6/6/16 RECEIVED. (VOLUME 1)

TRAN07/06/20160071 TRANSCRIPT OF 6/6/16 RECEIVED. (VOLUME 2)

TRAN07/06/20160072 TRANSCRIPT OF 6/6/16 RECEIVED. (VOLUME 3)

TRAN07/07/20160073 TRANSCRIPT OF 6/7/16 RECEIVED. (VOLUME 4)

TRAN07/07/20160074 TRANSCRIPT OF 6/7/16 RECEIVED. (VOLUME 5)

TRAN07/08/20160075 TRANSCRIPT OF 6/9/16 RECEIVED. (VOLUME 6)

09/30/2016RSEOB09/30/20160076 SERIATIM OPENING BRIEF by Petrs. Patients
Mutual Assistance CollectiveCorporation d.b.a.
Harborside Health Center; Patients Mutual
Assistance Collective Corporation d.b.a. Harborside
Health Center; & Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center

12/01/2016PAATP12/01/20160077 ANSWER TO AMENDMENT TO PETITION by
Resp.

12/06/2016PSEAB12/06/20160078 SERIATIM ANSWERING BRIEF by Resp. (C/S
12/06/16)

01/23/2017RSERB01/23/20170079 SERIATIM REPLY BRIEF by Petrs. Patients Mutual
Assistance CollectiveCorporation d.b.a. Harborside
Health Center; Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center; & Patients Mutual Assistance Collective
Corporation d.b.a. Harborside Health Center

01/24/2017BNODC01/24/20170080 NOTICE OF DOCKET CHANGE OF REPLY TO
SERIATIM ANSWERING BRIEF BY PETRS.
PATIENTS MUTUAL ASSISTANCE
COLLECTIVECORPORATION D.B.A.
HARBORSIDE HEALTH CENTER; PATIENTS
MUTUAL ASSISTANCE COLLECTIVE
CORPORATION D.B.A. HARBORSIDE HEALTH
CENTER; & PATIENTS MUTUAL ASSISTANCE
COLLECTIVE CORPORATION D.B.A.
HARBORSIDE HEALTH CENTER FILED
01/23/2017.  THE WRONG DOCUMENT TITLE
WAS SELECTED AND THE RECORD HAS BEEN
CORRECTED TO REFLECT SERIATIM REPLY
BRIEF.

11/27/2017BEA11/27/20170081 ENTRY OF APPEARANCE by Counsel Matthew A.
Williams for Petrs. Patients Mutual Assistance
CollectiveCorporation d.b.a. Harborside Health
Center

06/14/2018P07/23/2018ORDM09306/14/20180082 MOTION TO REOPEN THE RECORD by Resp.
(EXHIBITS) (OBJECTION)
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06/14/2018PDCL06/14/20180083 DECLARATION OF JAMES OERTEL IN SUPPORT
OF MOTION TO REOPEN THE RECORD by Resp.

06/14/2018PDCL06/14/20180084 DECLARATION OF NAVINESH MISHRA IN
SUPPORT OF MOTION TO REOPEN THE
RECORD by Resp.

06/20/2018BO06/20/20180085 ORDER PETR. BY 7-10-18 FILE A RESPONSE TO
RESP'S. MOTION TO REOPEN THE RECORD.

07/10/2018RRSP07/10/20180086 RESPONSE TO MOTION TO REOPEN THE
RECORD by Petrs. Patients Mutual Assistance
CollectiveCorporation d.b.a. Harborside Health
Center; Patients Mutual Assistance Collective
Corporation d.b.a. Harborside Health Center; &
Patients Mutual Assistance Collective Corporation
d.b.a. Harborside Health Center

07/24/2018BO07/23/20180087 ORDER THAT RESPONDENT'S 6/14/18 MOTION
TO REOPEN THE RECORD IS DENIED.

11/29/2018BTCOP11/29/20180088 T.C. OPINION, JUDGE HOLMES   151 T.C. NO. 11
(INTERNET SOURCES CITED IN OPINION)

12/20/2018BMOP512/20/20180089 MEMORANDUM OPINION, JUDGE HOLMES
T.C. MEMO 2018-208 (DECISIONS WILL BE
ENTERED UNDER RULE 155.) (INTERNET
SOURCES CITED IN OPINION)

12/20/2018BO12/20/20180090 ORDER PARTIES BY 2/1/19 SHALL SUBMIT THE
COMPUTATIONS UNDER RULE 155 OR FILE A
STATUS REPORT.

03/29/2019CRPT03/29/20190091 STATUS REPORT by Resp. & Petrs. Patients
Mutual Assistance CollectiveCorporation d.b.a.
Harborside Health Center; Patients Mutual
Assistance Collective Corporation d.b.a. Harborside
Health Center; & Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center

04/09/2019BO04/09/20190092 ORDER PARTIES BY 5/21/19 SHALL SUBMIT
COMPUTATIONS UNDER RULE 155 OR FILE A
STATUS REPORT.

05/21/2019CRPT05/21/20190093 STATUS REPORT by Resp. & Petrs. Patients
Mutual Assistance CollectiveCorporation d.b.a.
Harborside Health Center; Patients Mutual
Assistance Collective Corporation d.b.a. Harborside
Health Center; & Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center

06/04/2019BO06/03/20190094 ORDER PARTIES BY 7/12/19 SHALL SUBMIT
THE COMPUTATIONS UNDER RULE 155 OR
FILE A STATUS REPORT.

07/12/2019CRPT07/12/20190095 STATUS REPORT by Resp. & Petrs. Patients
Mutual Assistance CollectiveCorporation d.b.a.
Harborside Health Center; Patients Mutual
Assistance Collective Corporation d.b.a. Harborside
Health Center; & Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center

08/12/2019BO08/09/20190096 ORDER THE PARTIES BY 10/11/19 SHALL
SUBMIT THE COMPUTATIONS UNDER RULE
155 OR FILE A STATUS REPORT.

10/11/2019C10/17/2019ORDPSDE10/11/20190097 PROPOSED STIPULATED DECISION by Resp. &
Petrs. Patients Mutual Assistance
CollectiveCorporation d.b.a. Harborside Health
Center
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10/17/2019BSDEC10/17/20190098 STIPULATED DECISION ENTERED, JUDGE
HOLMES.

12/02/2019BEA12/02/20190099 ENTRY OF APPEARANCE by Counsel Rachel K.
Gillette for Petrs. Patients Mutual Assistance
CollectiveCorporation d.b.a. Harborside Health
Center

A P P E L L A T E   P R O C E E D I N G S

12/03/2019
12/04/2019

R
P

NOAP12/03/20190100 NOTICE OF APPEAL BY PETR(S). TO U.S.C.A.
9TH CIR. by Petrs. Patients Mutual Assistance
CollectiveCorporation d.b.a. Harborside Health
Center; Patients Mutual Assistance Collective
Corporation d.b.a. Harborside Health Center; &
Patients Mutual Assistance Collective Corporation
d.b.a. Harborside Health Center (ATTACHMENT)

12/03/2019BEA12/03/20190101 ENTRY OF APPEARANCE by Counsel James
Brooks Mann for Petrs. Patients Mutual Assistance
CollectiveCorporation d.b.a. Harborside Health
Center

12/04/2019BNOFC12/04/20190102 NOTICE OF FILING W/ COPY OF NOT. OF APP.
SENT TO THE PARTIES.
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Docket No. 030851-12 INDEX

U N I T E D   S T A T E S   T A X   C O U R T

D O C K E T   E N T R I E S

Patients Mutual Assistance Collective Corporation d.b.a. Harborside Health Center

v. COMMISSIONER OF INTERNAL REVENUE

Patients Mutual Assistance Collective Corporation

1840 Embarcadero
Oakland, CA  94606-5220

(Total 04)Petitioner Counsel

WH0355 Wykowski, Henry G.

Henry G. Wykowski & Associates
Suite 657
235 Montgomery Street
San Francisco, CA  94104

WM0593 Williams, Matthew A.

Wykowski & Associates
Suite 657
235 Montgomery Street
San Francisco, CA  94104

GR0802 Gillette, Rachel K.

Greenspoon Marder LLP
Suite 1900
1401 Lawrence Street
Denver, CO  80202

MJ0140 Mann, James Brooks

Suite 1800
590 Madison Avenue
New York, NY  10022

(Total 02)Respondent Counsel

SN0240 Singer, Nicholas J.

IRS Counsel
Suite 1800
100 First St.
San Francisco, CA  94105

HJ1469 Fields, Julie Ann

Office of Chief Counsel, IRS
Suite 1800
100 First Street
San Francisco, CA  94105

MSERVEDACT/STAT DTEFILINGS AND PROCEEDINGSEVENTDATENO.

01/09/2013RPF12/26/20120001 PETITION Filed:Fee Paid

01/09/2013RREQT12/26/20120002 REQUEST for Place of Trial at San Francisco, CA

01/09/2013RDISC12/26/20120003 OWNERSHIP Disclosure Statement

02/26/2013PA02/25/20130004 ANSWER

05/23/2013PMISL05/15/20130005 Motion to Consolidate 29212-11 and 30851-12 for
Trial, Briefing and Opinion.

05/23/2013BOAJ05/23/20130006 ORDER THAT CASE IS ASSIGNED TO JUDGE
KROUPA .   JURISDICTION IS NO LONGER
RETAINED BY JUDGE KROUPA. THE CLERK IS
DIRECTED TO FILE RESP. MOTION TO
CONSOLIDATE FOR TRIAL, BRIEFING AND
OPINION AS OF THE DATE OF THIS ORDER.
RESP. MOTION IS GRANTED AND THESE
CASES ARE CONSOLIDATED FOR TRIAL,
BRIEFING AND OPINION.

05/23/2013P05/23/2013ORDMOTR05/23/20130007 MOTION by resp. to consolidate 29212-11 and
30851-12 for trial, briefing and opinion.
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05/28/2013BO05/24/20130008 ORDER parties by 11/15/13 shall file a joint report
or submit stipulated decision documents.

JSR11/15/20130009 JOINT STATUS REPORT

11/18/2013BO11/18/20130010 ORDER parties by 2/28/14 shall file a joint status
report or submit stipulated decision documents.

02/26/2014CRPT02/26/20140011 STATUS REPORT by Resp. & Petrs. Patients
Mutual Assistance CollectiveCorporation d.b.a.
Harborside Health Center, Patients Mutual
Assistance Collective Corporation d.b.a. Harborside
Health Center

02/27/2014BO02/27/20140012 ORDER PARTIES BY 6/11/14 SHALL SUBMIT A
STIPULATED DECISION DOCUMENT OR FILE A
JOINT STATUS REPORT.

06/10/2014PRPT06/10/20140013 STATUS REPORT by Resp.

06/11/2014RRPT06/11/20140014 STATUS REPORT by Petrs. Patients Mutual
Assistance CollectiveCorporation d.b.a. Harborside
Health Center; & Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center

06/12/2014BO06/11/20140015 ORDER PARTIES BY 7/15/14, SHALL SUBMIT A
STIPULATED DECISION DOCUMENT OR FILE A
JOINT STATUS REPORT.

07/11/2014PRPT07/11/20140016 STATUS REPORT by Resp.

07/11/2014RRPT07/11/20140017 STATUS REPORT by Petrs. Patients Mutual
Assistance CollectiveCorporation d.b.a. Harborside
Health Center; & Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center

08/12/2014B08/11/2014GDO08/11/20140018 ORDER THAT THE PARTIES BY 10/20/14 FILE
FURTHER REPORTS.  CASE IS NO LONGER
ASSIGNED TO JUDGE KROUPA.

10/20/2014CRPT10/20/20140019 STATUS REPORT by Resp. & Petrs. Patients
Mutual Assistance CollectiveCorporation d.b.a.
Harborside Health Center; & Patients Mutual
Assistance Collective Corporation d.b.a. Harborside
Health Center

10/21/2014BO10/21/20140020 ORDER PARTIES BY 1/20/15 SHALL FILE A
JOINT STATUS REPORT.

01/20/2015CRPT01/20/20150021 STATUS REPORT by Resp. & Petrs. Patients
Mutual Assistance CollectiveCorporation d.b.a.
Harborside Health Center; & Patients Mutual
Assistance Collective Corporation d.b.a. Harborside
Health Center

01/22/2015BO01/21/20150022 ORDER PARTIES BY APRIL 21, 2015 FILE A
JOINT STATUS REPORT.

04/06/2015P04/07/2015GRMM06704/06/20150023 MOTION TO CONSOLIDATE DOCKET NUMBERS
29212-11, 30851-12 & 14776-14 by Resp. (NO
OBJECTION)

04/07/2015BGRM04/07/20150024 GRANTED MOTION TO CONSOLIDATE DOCKET
NUMBERS 29212-11, 30851-12 & 14776-14 by
Resp.

04/21/2015CRPT04/21/20150025 STATUS REPORT by Resp. & Petrs. Patients
Mutual Assistance CollectiveCorporation d.b.a.
Harborside Health Center; Patients Mutual
Assistance Collective Corporation d.b.a. Harborside
Health Center; & Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center
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04/22/2015B04/21/2015GDO04/21/20150026 ORDER THESE CASES ARE RESTORED TO THE
GENERAL DOCKET FOR TRIAL OR OTHER
DISPOSITION.

05/18/2015BNTD05/18/20150027 NOTICE OF TRIAL ON 10/19/2015 AT SAN
FRANCISCO, CA.

05/18/2015BSPTO05/18/20150028 STANDING PRE-TRIAL ORDER ATTACHED TO
NOTICE OF TRIAL

07/30/2015C10/19/2015ORDM00607/30/20150029 MOTION FOR CONTINUANCE by Resp. & Petrs.
Patients Mutual Assistance CollectiveCorporation
d.b.a. Harborside Health Center; Patients Mutual
Assistance Collective Corporation d.b.a. Harborside
Health Center; & Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center (NO OBJECTION)

10/19/2015BOJR10/19/20150030 ORDER THAT JURISDICTION IS RETAINED BY
JUDGE HOLMES THE JOINT MOTION FOR
CONTINUANCE IS GRANTED AND THESE
CASES ARE CONTINUED FOR TRIAL AT A
SPECIAL SESSION ON 6/6/16 SAN FRANCISCO,
CA.  THE FOLLOWING AGREED DATES SHALL
GOVERN THE REMAINDER OF TRIAL
PREPARATION. THE PARTIES MAY CHANGE
ANY DEADLINE FALLING BEFORE 5/9/15 BY
STIPULATION FILED WITH THE COURT.

12/31/2015PREQA12/31/20150031 FIRST REQUEST FOR ADMISSIONS by Resp.

01/29/2016RRSP01/29/20160032 RESPONSE TO FIRST REQUEST FOR
ADMISSIONS by Petrs. Patients Mutual Assistance
CollectiveCorporation d.b.a. Harborside Health
Center; Patients Mutual Assistance Collective
Corporation d.b.a. Harborside Health Center; &
Patients Mutual Assistance Collective Corporation
d.b.a. Harborside Health Center (C/S 01/29/16)

01/29/2016RREQA01/29/20160033 FIRST REQUEST FOR ADMISSIONS by Petrs.
Patients Mutual Assistance CollectiveCorporation
d.b.a. Harborside Health Center; Patients Mutual
Assistance Collective Corporation d.b.a. Harborside
Health Center; & Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center (C/S 01/29/16)

02/29/2016PRSP02/29/20160034 RESPONSE TO FIRST REQUEST FOR
ADMISSIONS by Resp. (C/S 02/29/16)

03/11/2016RSTP03/11/20160035 STIPULATION by Petrs. Patients Mutual Assistance
CollectiveCorporation d.b.a. Harborside Health
Center; Patients Mutual Assistance Collective
Corporation d.b.a. Harborside Health Center; &
Patients Mutual Assistance Collective Corporation
d.b.a. Harborside Health Center

04/06/2016P06/01/2016ORDM02404/06/20160036 MOTION FOR PARTIAL SUMMARY JUDGMENT
by Resp.

04/06/2016PDCL04/06/20160037 DECLARATION OF NICHOLAS J. SINGER IN
SUPPORT OF MOTION FOR PARTIAL SUMMARY
JUDGMENT by Resp. (EXHIBITS)

04/06/2016PMEMO04/06/20160038 MEMORANDUM OF AUTHORITIES by Resp.

05/02/2016BO05/02/20160039 ORDER PETITIONERS BY 5/16/16 SHALL FILE
THEIR RESPONSE TO RESPONDENT'S MOTION
FOR PARTIAL SUMMARY JUDGMENT.

05/09/2016PPMT05/09/20160040 PRETRIAL MEMORANDUM by Resp.

INDEX030851-12Docket No.

12/04/2019 Page 3 of 7

Case: 19-73078, 12/04/2019, ID: 11521410, DktEntry: 1-6, Page 91 of 101
(119 of 129)



MSERVEDACT/STAT DTEFILINGS AND PROCEEDINGSEVENTDATENO.

05/09/2016RPMT05/09/20160041 PRETRIAL MEMORANDUM by Petrs. Patients
Mutual Assistance CollectiveCorporation d.b.a.
Harborside Health Center; Patients Mutual
Assistance Collective Corporation d.b.a. Harborside
Health Center; & Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center

05/16/2016ROPPO05/16/20160042 OPPOSITION TO MOTION FOR PARTIAL
SUMMARY JUDGMENT by Petrs. Patients Mutual
Assistance CollectiveCorporation d.b.a. Harborside
Health Center; Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center; & Patients Mutual Assistance Collective
Corporation d.b.a. Harborside Health Center

05/16/2016RDCL05/16/20160043 DECLARATION OF ANDREW DEANGELO IN
SUPPORT OF OPPOSITION TO MOTION FOR
PARTIAL SUMMARY JUDGMENT by Petrs.
Patients Mutual Assistance CollectiveCorporation
d.b.a. Harborside Health Center; Patients Mutual
Assistance Collective Corporation d.b.a. Harborside
Health Center; & Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center (EXHIBITS)

05/16/2016RDCL05/16/20160044 DECLARATION OF HENRY G. WYKOWSKI IN
SUPPORT OF OPPOSITION TO MOTION FOR
PARTIAL SUMMARY JUDGMENT by Petrs.
Patients Mutual Assistance CollectiveCorporation
d.b.a. Harborside Health Center; Patients Mutual
Assistance Collective Corporation d.b.a. Harborside
Health Center; & Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center (EXHIBITS)

05/24/2016ROBJN05/24/20160045 NOTICE OF OBJECTION TO MOTION FOR
PARTIAL SUMMARY JUDGMENT by Petrs.
Patients Mutual Assistance CollectiveCorporation
d.b.a. Harborside Health Center; Patients Mutual
Assistance Collective Corporation d.b.a. Harborside
Health Center; & Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center

05/26/2016P06/03/2016ORDM04005/26/20160046 MOTION IN LIMINE TO EXCLUDE THE REPORT
AND TESTIMONY OF PETITIONERS' EXPERT
HENRY C. LEVY by Resp. (OBJECTION)

05/26/2016P06/03/2016ORDM04005/26/20160047 MOTION IN LIMINE TO EXCLUDE THE REPORT
AND TESTIMONY OF PETITIONERS' EXPERT
SANFORD SCHANE, PH.D. by Resp.
(OBJECTION)

06/01/2016BO06/01/20160048 ORDER THAT RESPONDENT'S 4/6/16 MOTION
FOR PARTIAL SUMMARY JUDGMENT IS
DENIED.

06/02/2016R06/06/2016GRMM11506/02/20160049 MOTION FOR LEAVE TO FILE AMENDMENT TO
PETITION by Petr. Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center (EXHIBIT)

06/02/2016RMISL06/02/20160050 AMENDMENT TO PETITION by Petr. Patients
Mutual Assistance Collective Corporation d.b.a.
Harborside Health Center (ELODGED)
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06/03/2016BO06/03/20160051 ORDER THAT RESP'S. MOTIONS IN LIMINE TO
EXCLUDE THE EXPERT REPORTS AND
TESTIMONIES OF HENRY C. LEVY AND
SANFORD SCHANE ARE GRANTED.

06/09/2016SUBTRL06/06/20160052 TRIAL BEFORE JUDGE HOLMES AT SAN
FRANCISCO, CA    (ALSO 6/7/16 AND 6/9/16)
6/2/16 PETITIONER MOTIONS FOR LEAVE TO
FILE AMENDMENT TO PETITION -- GRANTED.
6/6/16 PETITIONER AMENDMENTS TO PETITION
-- FILED.  PETITIONER SERIATIM OPENING
BRIEF DUE 9/7/16.  RESPONDENT SERIATIM
ANSWERING BRIEF DUE 11/7/16.  PETITIONER
SERIATIM REPLY BRIEF DUE 11/22/16.
SUBMITTED -- JUDGE HOLMES.

TE06/06/20160053 TRIAL EXHIBITS FOR 6/6/16 SAN FRANCISCO,
CA PROCEEDINGS

10/06/2016CSTIP06/06/20160054 FIRST STIPULATION OF FACTS by Resp. & Petrs.
Patients Mutual Assistance CollectiveCorporation
d.b.a. Harborside Health Center; Patients Mutual
Assistance Collective Corporation d.b.a. Harborside
Health Center; & Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center

10/05/2016BGRM06/06/20160055 GRANTED MOTION FOR LEAVE TO FILE
AMENDMENT TO PETITION by Petr. Patients
Mutual Assistance Collective Corporation d.b.a.
Harborside Health Center

10/05/2016RATP06/06/20160056 AMENDMENT TO PETITION by Petr. Patients
Mutual Assistance Collective Corporation d.b.a.
Harborside Health Center

10/06/2016CSTIP06/09/20160057 SECOND STIPULATION OF FACTS by Resp. &
Petrs. Patients Mutual Assistance
CollectiveCorporation d.b.a. Harborside Health
Center; Patients Mutual Assistance Collective
Corporation d.b.a. Harborside Health Center; &
Patients Mutual Assistance Collective Corporation
d.b.a. Harborside Health Center (EXHIBITS)

TRAN07/06/20160058 TRANSCRIPT OF 6/6/16 RECEIVED. (VOLUME 1)

TRAN07/06/20160059 TRANSCRIPT OF 6/6/16 RECEIVED. (VOLUME 2)

TRAN07/06/20160060 TRANSCRIPT OF 6/6/16 RECEIVED. (VOLUME 3)

TRAN07/07/20160061 TRANSCRIPT OF 6/7/16 RECEIVED. (VOLUME 4)

TRAN07/07/20160062 TRANSCRIPT OF 6/7/16 RECEIVED. (VOLUME 5)

TRAN07/08/20160063 TRANSCRIPT OF 6/9/16 RECEIVED. (VOLUME 6)

09/30/2016RSEOB09/30/20160064 SERIATIM OPENING BRIEF by Petrs. Patients
Mutual Assistance CollectiveCorporation d.b.a.
Harborside Health Center; Patients Mutual
Assistance Collective Corporation d.b.a. Harborside
Health Center; & Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center

12/01/2016PAATP12/01/20160065 ANSWER TO AMENDMENT TO PETITION by
Resp.

12/06/2016PSEAB12/06/20160066 SERIATIM ANSWERING BRIEF by Resp. (C/S
12/06/16)
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01/23/2017RSERB01/23/20170067 SERIATIM REPLY BRIEF by Petrs. Patients Mutual
Assistance CollectiveCorporation d.b.a. Harborside
Health Center; Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center; & Patients Mutual Assistance Collective
Corporation d.b.a. Harborside Health Center

01/24/2017BNODC01/24/20170068 NOTICE OF DOCKET CHANGE OF REPLY TO
SERIATIM ANSWERING BRIEF BY PETRS.
PATIENTS MUTUAL ASSISTANCE
COLLECTIVECORPORATION D.B.A.
HARBORSIDE HEALTH CENTER; PATIENTS
MUTUAL ASSISTANCE COLLECTIVE
CORPORATION D.B.A. HARBORSIDE HEALTH
CENTER; & PATIENTS MUTUAL ASSISTANCE
COLLECTIVE CORPORATION D.B.A.
HARBORSIDE HEALTH CENTER FILED
01/23/2017.  THE WRONG DOCUMENT TITLE
WAS SELECTED AND THE RECORD HAS BEEN
CORRECTED TO REFLECT SERIATIM REPLY
BRIEF.

11/27/2017BEA11/27/20170069 ENTRY OF APPEARANCE by Counsel Matthew A.
Williams for Petr. Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center

06/14/2018P07/23/2018ORDM09306/14/20180070 MOTION TO REOPEN THE RECORD by Resp.
(EXHIBITS) (OBJECTION)

06/14/2018PDCL06/14/20180071 DECLARATION OF JAMES OERTEL IN SUPPORT
OF MOTION TO REOPEN THE RECORD by Resp.

06/14/2018PDCL06/14/20180072 DECLARATION OF NAVINESH MISHRA IN
SUPPORT OF MOTION TO REOPEN THE
RECORD by Resp.

06/20/2018BO06/20/20180073 ORDER PETR. BY 7-10-18 FILE A RESPONSE TO
RESP'S. MOTION TO REOPEN THE RECORD.

07/10/2018RRSP07/10/20180074 RESPONSE TO MOTION TO REOPEN THE
RECORD by Petrs. Patients Mutual Assistance
CollectiveCorporation d.b.a. Harborside Health
Center; Patients Mutual Assistance Collective
Corporation d.b.a. Harborside Health Center; &
Patients Mutual Assistance Collective Corporation
d.b.a. Harborside Health Center

07/24/2018BO07/23/20180075 ORDER THAT RESPONDENT'S 6/14/18 MOTION
TO REOPEN THE RECORD IS DENIED.

11/29/2018BTCOP11/29/20180076 T.C. OPINION, JUDGE HOLMES   151 T.C. NO. 11
(INTERNET SOURCES CITED IN OPINION)

12/20/2018BMOP512/20/20180077 MEMORANDUM OPINION, JUDGE HOLMES
T.C. MEMO 2018-208 (DECISIONS WILL BE
ENTERED UNDER RULE 155.) (INTERNET
SOURCES CITED IN OPINION)

12/20/2018BO12/20/20180078 ORDER PARTIES BY 2/1/19 SHALL SUBMIT THE
COMPUTATIONS UNDER RULE 155 OR FILE A
STATUS REPORT.

03/29/2019CRPT03/29/20190079 STATUS REPORT by Resp. & Petrs. Patients
Mutual Assistance CollectiveCorporation d.b.a.
Harborside Health Center; Patients Mutual
Assistance Collective Corporation d.b.a. Harborside
Health Center; & Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center
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04/09/2019BO04/09/20190080 ORDER PARTIES BY 5/21/19 SHALL SUBMIT
COMPUTATIONS UNDER RULE 155 OR FILE A
STATUS REPORT.

05/21/2019CRPT05/21/20190081 STATUS REPORT by Resp. & Petrs. Patients
Mutual Assistance CollectiveCorporation d.b.a.
Harborside Health Center; Patients Mutual
Assistance Collective Corporation d.b.a. Harborside
Health Center; & Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center

06/04/2019BO06/03/20190082 ORDER PARTIES BY 7/12/19 SHALL SUBMIT
THE COMPUTATIONS UNDER RULE 155 OR
FILE A STATUS REPORT.

07/12/2019CRPT07/12/20190083 STATUS REPORT by Resp. & Petrs. Patients
Mutual Assistance CollectiveCorporation d.b.a.
Harborside Health Center; Patients Mutual
Assistance Collective Corporation d.b.a. Harborside
Health Center; & Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center

08/12/2019BO08/09/20190084 ORDER THE PARTIES BY 10/11/19 SHALL
SUBMIT THE COMPUTATIONS UNDER RULE
155 OR FILE A STATUS REPORT.

10/11/2019C10/17/2019ORDPSDE10/11/20190085 PROPOSED STIPULATED DECISION by Resp. &
Petr. Patients Mutual Assistance Collective
Corporation d.b.a. Harborside Health Center

10/17/2019BSDEC10/17/20190086 STIPULATED DECISION ENTERED, JUDGE
HOLMES.

12/02/2019BEA12/02/20190087 ENTRY OF APPEARANCE by Counsel Rachel K.
Gillette for Petr. Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center

A P P E L L A T E   P R O C E E D I N G S

12/03/2019
12/04/2019

R
P

NOAP12/03/20190088 NOTICE OF APPEAL BY PETR(S). TO U.S.C.A.
9TH CIR. by Petrs. Patients Mutual Assistance
CollectiveCorporation d.b.a. Harborside Health
Center; Patients Mutual Assistance Collective
Corporation d.b.a. Harborside Health Center; &
Patients Mutual Assistance Collective Corporation
d.b.a. Harborside Health Center (ATTACHMENT)

12/03/2019BEA12/03/20190089 ENTRY OF APPEARANCE by Counsel James
Brooks Mann for Petr. Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center

12/04/2019BNOFC12/04/20190090 NOTICE OF FILING W/ COPY OF NOT. OF APP.
SENT TO THE PARTIES.
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Docket No. 014776-14 INDEX

U N I T E D   S T A T E S   T A X   C O U R T

D O C K E T   E N T R I E S

Patients Mutual Assistance Collective Corporation d.b.a. Harborside Health Center

v. COMMISSIONER OF INTERNAL REVENUE

Patients Mutual Assistance Collective Corporation

1840 Embarcadero
Oakland, CA  94606-5220

(Total 04)Petitioner Counsel

WH0355 Wykowski, Henry G.

Henry G. Wykowski & Associates
Suite 657
235 Montgomery Street
San Francisco, CA  94104

WM0593 Williams, Matthew A.

Wykowski & Associates
Suite 657
235 Montgomery Street
San Francisco, CA  94104

GR0802 Gillette, Rachel K.

Greenspoon Marder LLP
Suite 1900
1401 Lawrence Street
Denver, CO  80202

MJ0140 Mann, James Brooks

Suite 1800
590 Madison Avenue
New York, NY  10022

(Total 02)Respondent Counsel

SN0240 Singer, Nicholas J.

IRS Counsel
Suite 1800
100 First St.
San Francisco, CA  94105

HJ1469 Fields, Julie Ann

Office of Chief Counsel, IRS
Suite 1800
100 First Street
San Francisco, CA  94105

MSERVEDACT/STAT DTEFILINGS AND PROCEEDINGSEVENTDATENO.

07/02/2014RPF06/24/20140001 PETITION FILED by Petr. Patients Mutual
Assistance Collective Corporation d.b.a. Harborside
Health Center: FEE PAID

07/02/2014RRQT06/24/20140002 REQUEST FOR PLACE OF TRIAL AT SAN
FRANCISCO, CA by Petr. Patients Mutual
Assistance Collective Corporation d.b.a. Harborside
Health Center

07/02/2014BOODS07/02/20140003 ORDER FOR OWNERSHIP DISCLOSURE
STATEMENT BY 08/18/14

07/18/2014RDISC07/18/20140004 OWNERSHIP DISCLOSURE STATEMENT by Petr.
Patients Mutual Assistance Collective Corporation
d.b.a. Harborside Health Center

08/18/2014PA08/18/20140005 ANSWER by Resp.

04/06/2015P04/07/2015GRMM06704/06/20150006 MOTION TO CONSOLIDATE DOCKET NUMBERS
29212-11, 30851-12 & 14776-14 by Resp. (NO
OBJECTION)

04/07/2015BGRM04/07/20150007 GRANTED MOTION TO CONSOLIDATE DOCKET
NUMBERS 29212-11, 30851-12 & 14776-14 by
Resp.
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04/21/2015CRPT04/21/20150008 STATUS REPORT by Resp. & Petrs. Patients
Mutual Assistance CollectiveCorporation d.b.a.
Harborside Health Center; Patients Mutual
Assistance Collective Corporation d.b.a. Harborside
Health Center; & Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center

04/22/2015B04/21/2015GDO04/21/20150009 ORDER THESE CASES ARE RESTORED TO THE
GENERAL DOCKET FOR TRIAL OR OTHER
DISPOSITION.

05/18/2015BNTD05/18/20150010 NOTICE OF TRIAL ON 10/19/2015 AT SAN
FRANCISCO, CA.

05/18/2015BSPTO05/18/20150011 STANDING PRE-TRIAL ORDER ATTACHED TO
NOTICE OF TRIAL

07/30/2015C10/19/2015ORDM00607/30/20150012 MOTION FOR CONTINUANCE by Resp. & Petrs.
Patients Mutual Assistance CollectiveCorporation
d.b.a. Harborside Health Center; Patients Mutual
Assistance Collective Corporation d.b.a. Harborside
Health Center; & Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center (NO OBJECTION)

10/19/2015BOJR10/19/20150013 ORDER THAT JURISDICTION IS RETAINED BY
JUDGE HOLMES THE JOINT MOTION FOR
CONTINUANCE IS GRANTED AND THESE
CASES ARE CONTINUED FOR TRIAL AT A
SPECIAL SESSION ON 6/6/16 SAN FRANCISCO,
CA.  THE FOLLOWING AGREED DATES SHALL
GOVERN THE REMAINDER OF TRIAL
PREPARATION. THE PARTIES MAY CHANGE
ANY DEADLINE FALLING BEFORE 5/9/15 BY
STIPULATION FILED WITH THE COURT.

12/31/2015PREQA12/31/20150014 FIRST REQUEST FOR ADMISSIONS by Resp.

01/29/2016RRSP01/29/20160015 RESPONSE TO FIRST REQUEST FOR
ADMISSIONS by Petrs. Patients Mutual Assistance
CollectiveCorporation d.b.a. Harborside Health
Center; Patients Mutual Assistance Collective
Corporation d.b.a. Harborside Health Center; &
Patients Mutual Assistance Collective Corporation
d.b.a. Harborside Health Center (C/S 01/29/16)

01/29/2016RREQA01/29/20160016 FIRST REQUEST FOR ADMISSIONS by Petrs.
Patients Mutual Assistance CollectiveCorporation
d.b.a. Harborside Health Center; Patients Mutual
Assistance Collective Corporation d.b.a. Harborside
Health Center; & Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center (C/S 01/29/16)

02/29/2016PRSP02/29/20160017 RESPONSE TO FIRST REQUEST FOR
ADMISSIONS by Resp. (C/S 02/29/16)

03/11/2016RSTP03/11/20160018 STIPULATION by Petrs. Patients Mutual Assistance
CollectiveCorporation d.b.a. Harborside Health
Center; Patients Mutual Assistance Collective
Corporation d.b.a. Harborside Health Center; &
Patients Mutual Assistance Collective Corporation
d.b.a. Harborside Health Center

04/06/2016P06/01/2016ORDM02404/06/20160019 MOTION FOR PARTIAL SUMMARY JUDGMENT
by Resp.

04/06/2016PDCL04/06/20160020 DECLARATION OF NICHOLAS J. SINGER IN
SUPPORT OF MOTION FOR PARTIAL SUMMARY
JUDGMENT by Resp. (EXHIBITS)
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04/06/2016PMEMO04/06/20160021 MEMORANDUM OF AUTHORITIES by Resp.

05/02/2016BO05/02/20160022 ORDER PETITIONERS BY 5/16/16 SHALL FILE
THEIR RESPONSE TO RESPONDENT'S MOTION
FOR PARTIAL SUMMARY JUDGMENT.

05/09/2016PPMT05/09/20160023 PRETRIAL MEMORANDUM by Resp.

05/09/2016RPMT05/09/20160024 PRETRIAL MEMORANDUM by Petrs. Patients
Mutual Assistance CollectiveCorporation d.b.a.
Harborside Health Center; Patients Mutual
Assistance Collective Corporation d.b.a. Harborside
Health Center; & Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center

05/16/2016ROPPO05/16/20160025 OPPOSITION TO MOTION FOR PARTIAL
SUMMARY JUDGMENT by Petrs. Patients Mutual
Assistance CollectiveCorporation d.b.a. Harborside
Health Center; Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center; & Patients Mutual Assistance Collective
Corporation d.b.a. Harborside Health Center

05/16/2016RDCL05/16/20160026 DECLARATION OF ANDREW DEANGELO IN
SUPPORT OF OPPOSITION TO MOTION FOR
PARTIAL SUMMARY JUDGMENT by Petrs.
Patients Mutual Assistance CollectiveCorporation
d.b.a. Harborside Health Center; Patients Mutual
Assistance Collective Corporation d.b.a. Harborside
Health Center; & Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center (EXHIBITS)

05/16/2016RDCL05/16/20160027 DECLARATION OF HENRY G. WYKOWSKI IN
SUPPORT OF OPPOSITION TO MOTION FOR
PARTIAL SUMMARY JUDGMENT by Petrs.
Patients Mutual Assistance CollectiveCorporation
d.b.a. Harborside Health Center; Patients Mutual
Assistance Collective Corporation d.b.a. Harborside
Health Center; & Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center (EXHIBITS)

05/24/2016ROBJN05/24/20160028 NOTICE OF OBJECTION TO MOTION FOR
PARTIAL SUMMARY JUDGMENT by Petrs.
Patients Mutual Assistance CollectiveCorporation
d.b.a. Harborside Health Center; Patients Mutual
Assistance Collective Corporation d.b.a. Harborside
Health Center; & Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center

05/26/2016P06/03/2016ORDM04005/26/20160029 MOTION IN LIMINE TO EXCLUDE THE REPORT
AND TESTIMONY OF PETITIONERS' EXPERT
HENRY C. LEVY by Resp. (OBJECTION)

05/26/2016P06/03/2016ORDM04005/26/20160030 MOTION IN LIMINE TO EXCLUDE THE REPORT
AND TESTIMONY OF PETITIONERS' EXPERT
SANFORD SCHANE, PH.D. by Resp.
(OBJECTION)

06/01/2016BO06/01/20160031 ORDER THAT RESPONDENT'S 4/6/16 MOTION
FOR PARTIAL SUMMARY JUDGMENT IS
DENIED.

06/02/2016R06/06/2016GRMM11506/02/20160032 MOTION FOR LEAVE TO FILE AMENDMENT TO
PETITION by Petr. Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center (EXHIBIT)
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06/02/2016RMISL06/02/20160033 AMENDMENT TO PETITION by Petr. Patients
Mutual Assistance Collective Corporation d.b.a.
Harborside Health Center (ELODGED)

06/03/2016BO06/03/20160034 ORDER THAT RESP'S. MOTIONS IN LIMINE TO
EXCLUDE THE EXPERT REPORTS AND
TESTIMONIES OF HENRY C. LEVY AND
SANFORD SCHANE ARE GRANTED.

06/09/2016SUBTRL06/06/20160035 TRIAL BEFORE JUDGE HOLMES AT SAN
FRANCISCO, CA    (ALSO 6/7/16 AND 6/9/16)
6/2/16 PETITIONER MOTIONS FOR LEAVE TO
FILE AMENDMENT TO PETITION -- GRANTED.
6/6/16 PETITIONER AMENDMENTS TO PETITION
-- FILED.  PETITIONER SERIATIM OPENING
BRIEF DUE 9/7/16.  RESPONDENT SERIATIM
ANSWERING BRIEF DUE 11/7/16.  PETITIONER
SERIATIM REPLY BRIEF DUE 11/22/16.
SUBMITTED -- JUDGE HOLMES.

TE06/06/20160036 TRIAL EXHIBITS FOR 6/6/16 SAN FRANCISCO,
CA PROCEEDINGS

10/06/2016CSTIP06/06/20160037 FIRST STIPULATION OF FACTS by Resp. & Petrs.
Patients Mutual Assistance CollectiveCorporation
d.b.a. Harborside Health Center; Patients Mutual
Assistance Collective Corporation d.b.a. Harborside
Health Center; & Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center

10/05/2016BGRM06/06/20160038 GRANTED MOTION FOR LEAVE TO FILE
AMENDMENT TO PETITION by Petr. Patients
Mutual Assistance Collective Corporation d.b.a.
Harborside Health Center

10/05/2016RATP06/06/20160039 AMENDMENT TO PETITION by Petr. Patients
Mutual Assistance Collective Corporation d.b.a.
Harborside Health Center

10/06/2016CSTIP06/09/20160040 SECOND STIPULATION OF FACTS by Resp. &
Petrs. Patients Mutual Assistance
CollectiveCorporation d.b.a. Harborside Health
Center; Patients Mutual Assistance Collective
Corporation d.b.a. Harborside Health Center; &
Patients Mutual Assistance Collective Corporation
d.b.a. Harborside Health Center (EXHIBITS)

TRAN07/06/20160041 TRANSCRIPT OF 6/6/16 RECEIVED. (VOLUME 1)

TRAN07/06/20160042 TRANSCRIPT OF 6/6/16 RECEIVED. (VOLUME 2)

TRAN07/06/20160043 TRANSCRIPT OF 6/6/16 RECEIVED. (VOLUME 3)

TRAN07/07/20160044 TRANSCRIPT OF 6/7/16 RECEIVED. (VOLUME 4)

TRAN07/07/20160045 TRANSCRIPT OF 6/7/16 RECEIVED. (VOLUME 5)

TRAN07/08/20160046 TRANSCRIPT OF 6/9/16 RECEIVED. (VOLUME 6)

09/30/2016RSEOB09/30/20160047 SERIATIM OPENING BRIEF by Petrs. Patients
Mutual Assistance CollectiveCorporation d.b.a.
Harborside Health Center; Patients Mutual
Assistance Collective Corporation d.b.a. Harborside
Health Center; & Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center

12/01/2016PAATP12/01/20160048 ANSWER TO AMENDMENT TO PETITION by
Resp.

12/06/2016PSEAB12/06/20160049 SERIATIM ANSWERING BRIEF by Resp. (C/S
12/06/16)
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01/23/2017RSERB01/23/20170050 SERIATIM REPLY BRIEF by Petrs. Patients Mutual
Assistance CollectiveCorporation d.b.a. Harborside
Health Center; Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center; & Patients Mutual Assistance Collective
Corporation d.b.a. Harborside Health Center

01/24/2017BNODC01/24/20170051 NOTICE OF DOCKET CHANGE OF REPLY TO
SERIATIM ANSWERING BRIEF BY PETRS.
PATIENTS MUTUAL ASSISTANCE
COLLECTIVECORPORATION D.B.A.
HARBORSIDE HEALTH CENTER; PATIENTS
MUTUAL ASSISTANCE COLLECTIVE
CORPORATION D.B.A. HARBORSIDE HEALTH
CENTER; & PATIENTS MUTUAL ASSISTANCE
COLLECTIVE CORPORATION D.B.A.
HARBORSIDE HEALTH CENTER FILED
01/23/2017.  THE WRONG DOCUMENT TITLE
WAS SELECTED AND THE RECORD HAS BEEN
CORRECTED TO REFLECT SERIATIM REPLY
BRIEF.

11/27/2017BEA11/27/20170052 ENTRY OF APPEARANCE by Counsel Matthew A.
Williams for Petr. Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center

06/14/2018P07/23/2018ORDM09306/14/20180053 MOTION TO REOPEN THE RECORD by Resp.
(EXHIBITS) (OBJECTION)

06/14/2018PDCL06/14/20180054 DECLARATION OF JAMES OERTEL IN SUPPORT
OF MOTION TO REOPEN THE RECORD by Resp.

06/14/2018PDCL06/14/20180055 DECLARATION OF NAVINESH MISHRA IN
SUPPORT OF MOTION TO REOPEN THE
RECORD by Resp.

06/20/2018BO06/20/20180056 ORDER PETR. BY 7-10-18 FILE A RESPONSE TO
RESP'S. MOTION TO REOPEN THE RECORD.

07/10/2018RRSP07/10/20180057 RESPONSE TO MOTION TO REOPEN THE
RECORD by Petrs. Patients Mutual Assistance
CollectiveCorporation d.b.a. Harborside Health
Center; Patients Mutual Assistance Collective
Corporation d.b.a. Harborside Health Center; &
Patients Mutual Assistance Collective Corporation
d.b.a. Harborside Health Center

07/24/2018BO07/23/20180058 ORDER THAT RESPONDENT'S 6/14/18 MOTION
TO REOPEN THE RECORD IS DENIED.

11/29/2018BTCOP11/29/20180059 T.C. OPINION, JUDGE HOLMES   151 T.C. NO. 11
(INTERNET SOURCES CITED IN OPINION)

12/20/2018BMOP512/20/20180060 MEMORANDUM OPINION, JUDGE HOLMES
T.C. MEMO 2018-208 (DECISIONS WILL BE
ENTERED UNDER RULE 155.) (INTERNET
SOURCES CITED IN OPINION)

12/20/2018BO12/20/20180061 ORDER PARTIES BY 2/1/19 SHALL SUBMIT THE
COMPUTATIONS UNDER RULE 155 OR FILE A
STATUS REPORT.

03/29/2019CRPT03/29/20190062 STATUS REPORT by Resp. & Petrs. Patients
Mutual Assistance CollectiveCorporation d.b.a.
Harborside Health Center; Patients Mutual
Assistance Collective Corporation d.b.a. Harborside
Health Center; & Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center
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04/09/2019BO04/09/20190063 ORDER PARTIES BY 5/21/19 SHALL SUBMIT
COMPUTATIONS UNDER RULE 155 OR FILE A
STATUS REPORT.

05/21/2019CRPT05/21/20190064 STATUS REPORT by Resp. & Petrs. Patients
Mutual Assistance CollectiveCorporation d.b.a.
Harborside Health Center; Patients Mutual
Assistance Collective Corporation d.b.a. Harborside
Health Center; & Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center

06/04/2019BO06/03/20190065 ORDER PARTIES BY 7/12/19 SHALL SUBMIT
THE COMPUTATIONS UNDER RULE 155 OR
FILE A STATUS REPORT.

07/12/2019CRPT07/12/20190066 STATUS REPORT by Resp. & Petrs. Patients
Mutual Assistance CollectiveCorporation d.b.a.
Harborside Health Center; Patients Mutual
Assistance Collective Corporation d.b.a. Harborside
Health Center; & Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center

08/12/2019BO08/09/20190067 ORDER THE PARTIES BY 10/11/19 SHALL
SUBMIT THE COMPUTATIONS UNDER RULE
155 OR FILE A STATUS REPORT.

10/11/2019C10/17/2019ORDPSDE10/11/20190068 PROPOSED STIPULATED DECISION by Resp. &
Petr. Patients Mutual Assistance Collective
Corporation d.b.a. Harborside Health Center

10/17/2019BSDEC10/17/20190069 STIPULATED DECISION ENTERED, JUDGE
HOLMES.

12/02/2019BEA12/02/20190070 ENTRY OF APPEARANCE by Counsel Rachel K.
Gillette for Petr. Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center

A P P E L L A T E   P R O C E E D I N G S

12/03/2019
12/04/2019

R
P

NOAP12/03/20190071 NOTICE OF APPEAL BY PETR(S). TO U.S.C.A.
9TH CIR. by Petrs. Patients Mutual Assistance
CollectiveCorporation d.b.a. Harborside Health
Center; Patients Mutual Assistance Collective
Corporation d.b.a. Harborside Health Center; &
Patients Mutual Assistance Collective Corporation
d.b.a. Harborside Health Center (ATTACHMENT)

12/03/2019BEA12/03/20190072 ENTRY OF APPEARANCE by Counsel James
Brooks Mann for Petr. Patients Mutual Assistance
Collective Corporation d.b.a. Harborside Health
Center

12/04/2019BNOFC12/04/20190073 NOTICE OF FILING W/ COPY OF NOT. OF APP.
SENT TO THE PARTIES.
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