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IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF SAN DIEGO, CENTRAL DIVISION 

 

 LARRY GERACI, an individual, 

 

  Plaintiff, 

 

 vs. 

 

 DARRYL COTTON, an individual; and DOES 1-

10, inclusive, 

  Defendants. 

  Case No. 37-2017-00010073-CU-BC-CTL 
 
Judge:  The Honorable Joel R. Wohlfeil 
Dept.:  C-73 
 
NOTICE OF ERRATA TO MEMORANDM 
OF POINTS AND AUTHORITIES IN 
SUPPORT OF MOTION FOR NEW TRIAL 
 
Hearing Date: October 25, 2019 
Time:   9:00 a.m. 

  Dept:   C-73 
  Judge:  The Hon. Joel R. Wohlfeil 
 
 
 
  Action Filed:      March 21, 2017 
  Trial Date:       June 28, 2019 

 
 DARRYL COTTON, an individual, 
 

Cross-Complainant, 
 

vs. 
 
LARRY GERACI, an individual, REBECCA 
BERRY, an individual, and DOES 1 THROUGH 
10, INCLUSIVE, 
 

Cross-Defendants. 

         

TO THE COURT, AND TO ALL PARTIES AND THEIR RESPECTIVE COUNSEL: 

 PLEASE TAKE NOTICE that Defendant/Cross-Complainant Darryl Cotton hereby 

respectfully submits this Notice of ERRATA to his Memorandum of Points and Authorities in 

Support of Motion or New Trial. 
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/ / / 
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 Due to a clerical error, an incomplete draft of the Memorandum of Points and Authorities 

in Support of Motion for New Trial was uploaded for electronic filing and service instead of the 

true final copy and, as such, the Table of Authorities in the draft was incomplete, the document 

was not executed and the exhibits referenced therein were not attached. 

Attached hereto and incorporated therein by this reference are true and correct copies of 

the following which shall constitute in and of themselves the ERRATA to the Memorandum of 

Points and Authorities in Support of Motion and Motion for New Trial: 

Exhibit A – The Table of Authorities; 

Exhibit B – The execution page bearing Attorney Schube’s signature; and 

Exhibit  C – Exhibits A through M, inclusive. 

 

DATED:  September 14, 2019  TIFFANY & BOSCO, P.A. 

 

      By______________________________________ 

        EVAN P. SCHUBE 

             Attorney for Defendant/Cross-Complainant 

        DARRYL COTTON 
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asserted privilege in discovery).  Mr. Geraci has previously admitted that failure to disclose constitutes 

“substantial prejudice.”  Plaintiff Larry Geraci’s Memorandum of Points and Authorities in Opposition 

to Defendant Darryl Cotton’s Motion to Expunge Lis Pendens dated April 10, 2018 (ROA 179) at 4:7-

8.  (Mr. Geraci claimed that Cotton’s “refusal to participate in discovery has substantially prejudiced 

Geraci and Berry in preparation of this case.”). 

 Mr. Cotton propounded discovery seeking, among other things, documents and communications 

by and between Mr. Geraci and Ms. Austin related to the purchase of the Property.  (See Exhibit I 

(Discovery Responses) at 13:1-13, 14:8-23.)  No documents or communications were produced in 

connection with the request based upon attorney-client privilege.  Then, at trial, Mr. Geraci waived 

privilege and he and Ms. Austin testified as to the very communications Mr. Cotton previously sought. 

Mr. Geraci’s use of the privilege as a shield and a sword violated Mr. Cotton’s right to a fair and 

impartial trial.  One of the central arguments Mr. Cotton presented was that the parties agreed to draft a 

final agreement.  While Mr. Geraci’s conduct was consistent with this argument, he and Ms. Austin 

testified at trial that Mr. Geraci’s request for draft agreements was purportedly the result of extortion.  

The failure to disclose those documents constitutes, as Mr. Geraci previously admitted, substantial 

prejudicial to Mr. Cotton because it prevented Mr. Cotton from cross-examining Mr. Geraci and 

Ms. Austin on their inflammatory and prejudicial extortion allegations, as well as proving that the 

alleged November 2, 2016 agreement was an agreement to agree.  Mr. Geraci cannot be permitted to 

“blow hot and cold.” 

CONCLUSION 

 For the reasons set forth herein, Mr. Cotton requests that the Court (i) find that the alleged 

November 2, 2016 agreement is illegal and void; or (ii) order a new trial and enable Mr. Cotton to 

conduct discovery related to the communications between Messrs. Geraci and Cotton. 
 

DATED this 15th day of September, 2019. 
 

              TIFFANY & BOSCO, P.A. 

 

  

      By       
EVAN P. SCHUBE 
Attorneys for Defendant/Cross-Complainant  
Darryl Cotton  
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OPENING STATEMENT BY MICHAEL R. WEINSTEIN 

ON BEHALF OF PLAINTIFF/CROSS-DEFENDANT 

LARRY GERACI 

(RT 14:26 – 16:24, 56:25 – 57:11) 



1  witnesses.  And the lawyers are working hard to have as

2  many witnesses lined up.  Some of them will take a

3  little longer, like the parties.  But you'll be seeing a

4  steady stream of witnesses through and including

5  Plaintiff and the defendant's case in chief.

6       So I'll keep you up to date on where we are in

7  the estimate, but as mentioned before, we will get you

8  the case at or before the close of business Thursday,

9  July 18th.

10       So it's now time for counsel to give an opening

11  statement.  I mentioned to you yesterday that nothing

12  the lawyers say during the trial is evidence.  The only

13  thing you're going to base your decision on ultimately

14  is the evidence and, of course, the law that I give to

15  you.  But what they say in their opening statement will

16  give you an idea of what they expect the evidence to

17  consist of, at least from their perspective.

18       So with that in mind, Counsel, whenever you're

19  ready, please give your opening statement.

20       MR. WEINSTEIN:  Thank you, your Honor.

21       (Opening statement on behalf of

22       Plaintiff/Cross-Defendant Larry Geraci)

23       MR. WEINSTEIN:  Good morning, Mr. Dunbar, and

24  the rest of the jurors.  Thank you for your patience

25  through jury selection yesterday.  As your Honor has

26  just reminded you, nothing I say is evidence.  It's what

27  I believe the evidence will show.  So if I make a

28  statement and I don't preface it by saying the testimony
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1  will show, it's really in front of every sentence

2  because I'm not a witness.

3       Now, it's my opportunity, as you were

4  pre-instructed yesterday, to present an opening

5  statement.  It's really an outline, a road map of what I

6  expect the evidence will show, and it's going to allow

7  you to keep an overview of the case in mind during the

8  later presentation of evidence.

9       Evidence comes in out of order.  These facts

10  are going -- the facts you'll hear are going to be new

11  to you for the first time.  We've known them for a long

12  time.  And as a result, it will take you a while to put

13  them all together.  But when it's said and done,

14  hopefully, the overview I've presented to you will help

15  you understand the case as it's presented.

16       Now, as I mentioned in the mini opening

17  yesterday, this case involves a dispute between Larry

18  Geraci and Darryl Cotton concerning an agreement from

19  the purchase and sale of Mr. Cotton's property at 6176

20  Federal Boulevard.

21       Now, Mr. Geraci and Mr. Cotton dispute the

22  terms of the agreement.  During my opening, I'll refer

23  to and show you some of the documents.  These are some

24  of the exhibits that I anticipate you will see during

25  the evidence portion of the case.  It will help me with

26  my overview and help you.

27       But before I jump into the story -- before I do

28  that, the setup is with the screen over here.  And we
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1  have jurors all the way extending to almost even with

2  me.  If anybody at any time has trouble seeing the

3  screen, just give us a heads-up, and we'll make an

4  adjustment and move the attorneys back and forth to make

5  it clear.

6       So, anyway, before I jump into the story, I

7  need to introduce you briefly to some of the persons

8  whose names will come up in the testimony and who may

9  give testimony in the case.  And there's eight people in

10  particular.  I just want to identify it from the outset.

11       Of course, there's Darryl Cotton, who is the

12  defendant and cross-complainant.  He was the seller of

13  the property.  Mr. Cotton has developed hydroponic

14  systems for the growing of cannabis.  He's very active

15  in the community regarding cannabis issues.  You'll

16  learn more about that later.

17       Mr. Geraci, sitting in front of me next to the

18  bench, is the buyer.  He owns a tax and financial

19  accounting business called The Tax and Financial Center.

20  He's been doing tax preparation work for about 40 years.

21  So that's basically been his profession his whole

22  career.  He's licensed as an enrolled agent.  This means

23  he has a federal license that allows him to represent

24  clients before the IRS.

25       And that will become an issue that you will

26  hear about later in the case.

27       Rebecca Berry, who sits to my left, because we

28  don't have room for everybody, who is sitting in the
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1    Q   And are you currently employed?

2    A   Yes.

3    Q   Before I get there, did you -- did you graduate

4  from high school?

5    A   Yes.

6    Q   Where?

7    A   University High School.

8    Q   When?

9    A   1979.

10    Q   Okay.  And did you attend college at all?

11    A   Yes.

12    Q   What college did you attend?

13    A   Grossmont and San Diego City.

14    Q   Did you receive a degree from either of those

15  institutions?

16    A   No, I didn't.

17    Q   Okay.  Now, are you currently employed?

18    A   Yes.

19    Q   And by whom?  By whom?

20    A   Tax and Financial Center.

21    Q   And what type of business is Tax and Financial

22  Center?

23    A   We prepare tax returns and bookkeeping services

24  and payroll services.

25    Q   And who owns that business?

26    A   I do.

27    Q   And how long have you owned that business?

28    A   I've owned that business since 2001.



1    Q   And currently how many employees do you have?

2    A   Eight employees.

3    Q   Before I forget, how long have you been engaged

4  in preparing taxes for people?

5    A   Forty years.

6    Q   Now, you said you have eight employees.  Are

7  they divided into any departments within your business?

8    A   Yes.  I've got two employees in accounting, one

9  employee in payroll.  I've got two administrators and

10  two more people in bookkeeping.

11    Q   So when you say you have two people in

12  accounting, what services do the people in accounting

13  provide?

14    A   Bookkeeping.

15    Q   For whom?

16    A   Businesses.

17    Q   Okay.  And the other folks are in the tax

18  preparation side of the business?

19    A   Yes.

20    Q   Okay.  And who do they prepare taxes for?

21    A   My clients.

22    Q   And who -- what types of clients?

23    A   Individuals and businesses, small corporations,

24  and small partnerships.

25    Q   Okay.  Now, do you currently hold any licenses

26  associated with tax preparation?

27    A   Enrolled agent.

28    Q   Is the answer yes?
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1    A   Yes.

2    Q   And what license do you hold?

3    A   Enrolled agent.

4    Q   What is an enrolled agent?

5    A   We are licensed by the Internal Revenue Service

6  to represent clients when they get audited by the IRS.

7    Q   And is that a federal, or state license?

8    A   That's a federal license.

9    Q   And how long have you been licensed by -- as an

10  enrolled agent?

11    A   Since 1999.

12    Q   Now, have -- do you have a real estate license

13  currently?

14    A   Yes.  No.  No.

15    Q   Have you had a real estate license?

16    A   Yes.

17    Q   What kind of a real estate license?

18    A   Salesperson.

19    Q   And when did you hold that license?

20    A   From 1993 to 2017.

21    Q   Okay.  And during that period of time, what

22  types of -- or how many transactions have you engaged in

23  where you were acting as a real estate agent?

24    A   Probably under 10 since 1993.

25    Q   And of those 10, are those residential, or

26  commercial transactions, or both?

27    A   Both.

28    Q   Now, have you, for your personal investment,

zoegv
Highlight

zoegv
Highlight

zoegv
Highlight

zoegv
Highlight

zoegv
Highlight

zoegv
Highlight

zoegv
Highlight

zoegv
Highlight

zoegv
Highlight

zoegv
Highlight

zoegv
Highlight



 

 

 

 

 

 

 

 

 

DIRECT EXAMINATION OF LARRY GERACI 

BY MICHAEL R. WEINSTEIN 

(RT 58:18-19) 



·1· · · · · · MR. WEINSTEIN:· The plaintiffs call Larry

·2· ·Geraci.

·3· · · · · · THE COURT:· All right.· Good morning,

·4· ·Mr. Geraci.

·5· · · · · · · · · · · · · Larry Geraci,

·6· ·being called on behalf of the plaintiff, having been

·7· ·first duly sworn, testified as follows:

·8

·9· · · · · · THE CLERK:· Please state your full name and

10· ·spell your first and last name for the record.

11· · · · · · THE WITNESS:· Larry Geraci.· L-a-r-r-y

12· ·G-e-r-a-c-i.

13· · · · · · THE COURT:· All right.· Thank you very much.

14· · · · · · Counsel, whenever you're ready, please begin

15· ·your examination.

16· · · · · · MR. WEINSTEIN:· Thank you.

17· · · · · · · ·(Direct examination of Larry Geraci)

18· ·BY MR. WEINSTEIN:

19· · · ·Q· · Good morning, Mr. Geraci.

20· · · ·A· · Good morning.

21· · · ·Q· · How old are you?

22· · · ·A· · Fifty-eight.

23· · · ·Q· · And are you married?

24· · · ·A· · Widowed.

25· · · ·Q· · Do you have any children?

26· · · ·A· · Five.

27· · · ·Q· · What are their ages?

28· · · ·A· · 33, 28.· I have 25, 19 and 12.
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1  bought and sold real property?

2    A   Yes, I have.

3    Q   Have you served as your own real estate agent

4  in connection with any of those transactions?

5    A   No.

6    Q   Okay.  Do you know Rebecca Berry?

7    A   Yes.

8    Q   And you see her in this courtroom?

9    A   Yes.

10    Q   And who is Rebecca Berry?

11    A   She's my administrator.

12    Q   And how long has she worked for you?

13    A   Fourteen years.

14    Q   And you said she was an administrator.  What's

15  her role as an administrator?

16    A   She's the front desk booking -- booking

17  clients' appointments, administering the bills when they

18  come in to the payables department.  She's like the

19  gatekeeper of everything that comes into the office.

20    Q   Have you ever owned a medical marijuana

21  dispensary?

22    A   No, I haven't.

23    Q   Have you ever operated or managed a medical

24  marijuana dispensary?

25    A   No, I haven't.

26    Q   Have you ever told Darryl Cotton that you owned

27  or managed a marijuana dispensary?

28    A   No.



1    Q   In connection with -- we'll get to it.  But in

2  connection with the transaction, the sale of -- the

3  purchase and sale of his property, in connection with

4  any communications with Mr. Cotton, did you indicate to

5  him that you operated or owned multiple dispensaries?

6    A   No, I didn't.

7    Q   Did you talk to him about anybody within your

8  team that managed or operated dispensaries?

9    A   No, I didn't.

10    Q   Okay.  Now, when did you first have any

11  communication with Darryl Cotton?

12    A   About mid July.

13    Q   And why did you contact -- first of all, what

14  year?

15    A   2016.

16    Q   Why did you contact Mr. Cotton or have

17  communication with him in July of 2016?

18    A   The team had identified a property on Federal

19  Boulevard that may qualify for a dispensary.

20    Q   Okay.  And you mentioned the team.  What was

21  the team?

22    A   Jim Bartell, Abhay Schweitzer, and Gina Austin.

23    Q   And when did you form -- for what purposes was

24  that team formed?

25    A   They were going to facilitate to proceed to get

26  the CUP on Mr. Cotton's property.

27    Q   When did you first hire Mr. Bartell?

28    A   In October of 2015.
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1    Q   Now, at that time, had you had any contact with

2  Mr. Cotton?

3    A   No, I didn't.

4    Q   So why did you -- well, first of all, can you

5  tell the jury who Mr. Bartell is, to your understanding.

6    A   Mr. Bartell is a liaison lobbyist between

7  myself and the City.

8       MR. WEINSTEIN:  Okay.  I'm going to show the

9  witness a stipulated exhibit, Exhibit 1.

10       THE COURT:  Any objection if Exhibit 20 is

11  admitted, Counsel?

12       MR. AUSTIN:  No.

13       MR. WEINSTEIN:  Exhibit 1.  It's Exhibit 1.

14       THE COURT:  Exhibit 1?

15       MR. WEINSTEIN:  Yes.

16       THE COURT:  Oh, I'm sorry.  Any objection to

17  the admission of Exhibit 1?

18       MR. AUSTIN:  No, your Honor.

19       THE COURT:  Exhibit 1 will be admitted.

20       (Premarked Joint Exhibit 1, Letter of Agreement

21       with Bartell & Associates dated 10/29/15, was

22       admitted into evidence.)

23  BY MR. WEINSTEIN:

24    Q   Mr. Geraci, there are books up there.  If it's

25  easier for you, there are books up there.

26       THE COURT:  Counsel, they may have been moved.

27  Do you want to approach?

28       MR. WEINSTEIN:  If you need to look at the
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1  decide to embark upon once you got that demand on

2  February 7th?

3    A   After -- after the conversation I had with --

4    Q   Yes.  How did you decide to proceed?

5    A   I started calling people around to find out

6  about, first of all, how this is going to work out

7  because I couldn't see how it could -- it was very

8  difficult to get past that 10,000.  I -- I called an

9  operator that I knew, and they were saying that is very,

10  very tough.  We tried to figure out how we could get

11  that to work.  And then I -- I called my attorney, Gina

12  Austin.

13    Q   And what discussion did you have with -- when

14  did you call her in relation to your phone call with

15  Mr. Cotton?

16    A   I think it was within a few days.  This is in

17  the middle of tax season.  So it's -- I have

18  appointments every hour.  So I'm working 18 hours a day.

19  So I think I waited a couple days.  Or maybe -- I can't

20  recall exactly.  But it was within a few days, I called

21  Gina Austin.

22    Q   And what did you discuss with Ms. Austin in

23  that phone call?

24    A   I said that -- on the project we're working on,

25  I said Mr. Cotton is now demanding $10,000 a month, and

26  I am not sure we can even do that.  And I said it feels

27  like Mr. Cotton is extorting me at this point because we

28  just got this zoning approved.
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·1· · · · · · MR. WEINSTEIN:· Thank you.

·2· · · · · · (Direct examination of Rebecca Berry)

·3· ·BY MR. WEINSTEIN:

·4· · · ·Q· · Ms. Berry, are you -- first of all, let's talk

·5· ·about your education.· Have you graduated from high

·6· ·school?

·7· · · ·A· · Yes.

·8· · · ·Q· · And when?

·9· · · ·A· · 1967.

10· · · ·Q· · From where?

11· · · ·A· · Granite Hills High School.

12· · · ·Q· · And did you take college after that?

13· · · ·A· · Some college.

14· · · ·Q· · Where at?

15· · · ·A· · Grossmont College.

16· · · ·Q· · And when was that?

17· · · ·A· · 1968 and then 10 years later, I took classes

18· ·probably in -- no.· Fifteen years later.· So --

19· · · ·Q· · Okay.· And did you get a degree from Grossmont?

20· · · ·A· · No.

21· · · ·Q· · Okay.· Other than attending Grossmont, have you

22· ·attended any -- any schooling since you graduated from

23· ·high school?

24· · · ·A· · Real estate and as the real estate broker

25· ·ministerial training.

26· · · ·Q· · Okay.· And let's take the latter first.· Would

27· ·you -- did you say ministerial training?

28· · · ·A· · Yes.
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1  or broker with respect to the sale of -- the agreement

2  to sell property that's the subject of this lawsuit?

3    A   No.

4    Q   Okay.  Were you involved at all in the

5  negotiation of -- of that agreement?

6    A   No.

7    Q   Do you know Darryl Cotton?

8    A   No.

9    Q   Have you -- when is the first time you ever saw

10  him?

11    A   Yesterday in the courtroom.

12    Q   Okay.  Have you ever spoken to him on the

13  phone?

14    A   No.

15    Q   Have you ever seen him in the office?

16    A   No.

17    Q   Okay.  Now, are you currently employed?

18    A   Yes.

19    Q   And by whom?

20    A   Tax and Financial as the real estate broker and

21  through my church as a teacher and counselor.

22    Q   Okay.  Let's focus on Tax and Financial.

23       How long have you worked at Tax and Financial

24  Center?

25    A   Almost 15 years.

26    Q   And what's your current job position at Tax and

27  Financial Center?

28    A   I'm an assistant to Larry Geraci, and I manage



·1· ·the office.

·2· · · ·Q· · And how long have you been in that position?

·3· · · ·A· · Almost 15 years.

·4· · · ·Q· · So the entire time you've been there?

·5· · · ·A· · Yes.

·6· · · ·Q· · Now, in -- as you know, this case -- do you

·7· ·know -- do you understand this case involves an attempt

·8· ·to obtain a CUP conditional use permit to operate a

·9· ·dispensary at a property that Mr. Geraci was attempting

10· ·to purchase?

11· · · ·A· · Yes.

12· · · ·Q· · Okay.· Were you the applicant on that CUP

13· ·application?

14· · · ·A· · Yes.

15· · · ·Q· · Okay.· And as -- as the applicant -- as the

16· ·applicant, did you understand that you were acting at

17· ·all times as the agent for and on behalf of Mr. Geraci?

18· · · ·A· · Yes.

19· · · ·Q· · Why -- what was your understanding as to why

20· ·you were the applicant on that CUP application?

21· · · ·A· · Mr. Geraci has a federal license, and we were

22· ·afraid that it might affect it at some point.

23· · · ·Q· · What lines -- what federal license is that?

24· · · ·A· · He's an enrolled agent.

25· · · ·Q· · And did you have a discussion with him about

26· ·the fact that there was a possibility or it was unknown

27· ·whether him being an applicant on the property would

28· ·affect his enrolled agent license?
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1    A   Yes.

2    Q   All right.  Were there any other reasons that

3  you recall that you were the applicant -- chose to be

4  the applicant on the project?

5    A   No.

6    Q   Were you willing and -- were you willing to be

7  the applicant on the project as Mr. Geraci's agent?

8    A   Yes.

9    Q   Now, in connection with the CUP application

10  project, were you involved at all in the communications

11  with the City?

12    A   Yes.

13    Q   Okay.  And what was your involvement in

14  communications with the City?

15    A   They -- I -- what I would do is if I got any

16  information, I would simply direct it to Mr. Geraci or

17  his team.

18    Q   Okay.

19    A   And then I made no decisions.

20    Q   Okay.  And so did you also have any

21  communications with the team that Mr. Geraci had put

22  together to pursue the CUP application?

23    A   I had some interaction.

24    Q   And -- and which members of the team do you

25  recall having interaction with?

26    A   Abhay.

27    Q   That's Mr. Schweitzer?

28    A   Mr. Schweitzer.
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·1· · · · I, Margaret A. Smith, a Certified Shorthand

·2· ·Reporter, No. 9733, State of California, RPR, CRR, do

·3· ·hereby certify:

·4· · · · That I reported stenographically the proceedings

·5· ·held in the above-entitled cause; that my notes were

·6· ·thereafter transcribed with Computer-Aided

·7· ·Transcription; and the foregoing transcript, consisting

·8· ·of pages number from 1 to 215, inclusive, is a full,

·9· ·true and correct transcription of my shorthand notes

10· ·taken during the proceeding had on July 3, 2019.

11· · · · IN WITNESS WHEREOF, I have hereunto set my hand

12· ·this 22nd day of July 2019.

13

14· · · · · · ·________________________________________

15· · · · · · ·Margaret A. Smith, CSR No. 9733, RPR, CRR
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DIRECT EXAMINATION OF GINA M. AUSTIN 

BY MICHAEL R. WEINSTEIN 

(RT 11:28-13:23) 



1  week, which is Thursday at noon -- we may be approaching

2  the beginning of the defendant's case in chief.

3       In any event, plaintiff's case in chief,

4  Counsel, your next witness will be?

5       MR. WEINSTEIN:  Gina Austin.

6       THE COURT:  She's out in the hallway?

7       MR. WEINSTEIN:  I believe so.

8       THE COURT:  Madam Deputy, could you retrieve

9  Ms. Austin, please.

10       Good morning, Ms. Austin.  If you could follow

11  the directions of my deputy and my clerk, please.

12

13              Gina Austin,

14  being called on behalf of the Plaintiff/Cross-Defendant,

15  having been first duly sworn, testified as follows:

16

17       THE CLERK:  Please state your full name and

18  spell your first and last name for the record.

19       THE WITNESS:  Gina Austin, G-i-n-a A-u-s-t-i-n.

20       THE COURT:  All right.  Whenever you're ready,

21  Counsel.

22       MR. WEINSTEIN:  Thank you, your Honor.

23       (Direct examination of Gina Austin)

24  BY MR. WEINSTEIN:

25    Q   Good morning, Ms. Austin.

26    A   Good morning.

27    Q   We will be showing you some documents on the

28  screen, but there are books in front of you with tabs if

zoegv
Highlight

zoegv
Highlight

zoegv
Highlight



1  you look at them more closely where you're sitting.

2       What's your profession?

3    A   I'm an attorney.

4    Q   How long have you been a lawyer?

5    A   Thirteen years.

6    Q   And are you currently employed?

7    A   Yes.

8    Q   By whom?

9    A   Austin Legal Group.

10    Q   And who owns the Austin Legal Group?

11    A   I do.

12    Q   And are you the sole owner?

13    A   Yes.

14    Q   Now, currently how many lawyers do you have

15  working for you at the law firm?

16    A   Five.

17    Q   And how many were there back in 2016, let's

18  say, October of 2016?

19    A   Three or four others.

20    Q   Okay.  So -- and when you said a moment ago

21  five, five including yourself?

22    A   Yes.

23    Q   All right.  And what areas of law does your

24  firm generally practice?

25    A   We work corporate mergers and acquisitions,

26  land use entitlements, cannabis entitlement, and

27  litigation.

28    Q   And yourself personally, what areas do you
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1  focus your practice on?

2    A   Currently, almost exclusively in cannabis law.

3    Q   And would you explain generally what the area

4  of cannabis law covers.

5    A   It covers land use entitlements.  So getting a

6  dispensary or a manufacturing facility permitted in a

7  jurisdiction of San Diego.  Every city is different.  It

8  includes compliance for those companies so that they're

9  compliant with the state law as well as the local

10  jurisdiction law.  It has a lot of mergers and

11  acquisitions since there's been a lot of roll-up in the

12  industry in the last year.

13    Q   And you practice in jurisdictions outside

14  California?

15    A   Yeah.  Twenty-five different local

16  jurisdictions in California and then four other states.

17    Q   Okay.  Now, have you represented persons or

18  businesses in connection with regulatory compliance for

19  getting conditional use permits in the City of

20  San Diego?

21    A   Yes.

22    Q   On how many occasions?

23    A   At least 50.

24    Q   And that includes pending applications?

25    A   That includes pending ones, correct.

26    Q   And how many of your clients within the City of

27  San Diego have obtained a CUP license?

28    A   I have to count that.
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1    Q   Do you have an estimate?

2    A   Somewhere between 20 and 25.

3    Q   Okay.  Now, do you consider yourself one of the

4  experts in the San Diego area as it relates to cannabis

5  law and regulation?

6    A   Yes, I do.

7    Q   And do you speak regularly at industry

8  conferences on subjects related to cannabis law and

9  regulation?

10    A   Yes, I do.

11    Q   Can you give me some examples of conferences

12  you've spoken at.

13    A   The most recent -- well, most recently, I did a

14  law school panel, a panel for the Thomas Jefferson law

15  school.  Before that, I think I was in Chicago speaking

16  at the Arcview conference.  And before that, it would

17  have been at the NCIA, National Cannabis Industry

18  Association, conference in Los Angeles.

19    Q   And what type of topics have you spoken at

20  those conferences?

21    A   Regulatory compliance issues, corporate

22  structuring, funding mechanisms, local -- dealing with

23  local jurisdictions and municipalities.

24    Q   And do you know Larry Geraci?

25    A   Yes.

26    Q   And was Mr. Geraci your client?

27    A   Yes.

28    Q   Had your firm provided services to him in
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1  for everything.

2    Q   And who was the applicant on this form?

3    A   I believe it's Rebecca Berry.  Let me check.

4    Q   And was she acting as Mr. Geraci's agent, to

5  your knowledge, in connection with the CUP application?

6    A   That's my understanding.

7    Q   Was there any -- is there any problem from your

8  perspective and given your experience with having an

9  agent be the applicant on a CUP?

10    A   No.  Because a conditional on it, obviously

11  makes a difference, I think, of why I said that.  The

12  conditional use permit runs with the land.

13    Q   Explain to the jury what that means.

14    A   What that means is it doesn't matter who the

15  applicant is.  Ultimately, it's tied to the dirt.  So if

16  the dirt has an entitlement to build a marijuana

17  dispensary, then it stays there, regardless of whether

18  or not I decide to do it, you decide to do it, someone

19  else decides to run it.  It's kind of like owning a

20  home, and if I lease it out to somebody else, it's

21  still -- I still own it.

22    Q   Okay.  Would you look at the next form, which

23  is an Affidavit for Medical Marijuana Consumer

24  Cooperative Form DS-190.

25       Do you see that?

26    A   Yes.

27    Q   And what's the purpose of that form?

28    A   Let me just make sure.  This one is the City



1  wants the applicant to make the representation that they

2  know that there is no sensitive use or residential use

3  within 1,000 feet or 100 feet, depending on which, from

4  the property.

5    Q   And in this case, there was one within 100 feet

6  or less, and there was an offer of dedication.  Is that

7  your --

8    A   That's correct.

9    Q   And you see that Rebecca -- it looks like

10  Rebecca signed it at the bottom --

11    A   That's correct.

12    Q   -- as the business owner?

13       Any problem, from your perspective, in your

14  experience, with her signing as a CUP applicant, this

15  form?

16    A   No.  The City is only interested in that

17  somebody made that representation.  So there are only

18  two boxes, owner and agent.  And so we just pick one

19  kind of intermittently -- or indiscriminately, owner of

20  the business, agent of the business, because the City is

21  not using this for anything other than the verification

22  of the 1,000 feet and 100 feet.

23    Q   And they're going to get plans as well that

24  will verify that?

25    A   That's correct.

26    Q   All right.  Let's look at the third form.

27    A   Yes.

28    Q   Okay.  That's called a Deposit Account



1  Financially Responsible Party Form, DS-3242.  And we see

2  Rebecca Berry has signed that form?

3    A   That's correct.

4    Q   What's the purpose of that form?

5    A   This form is who's going to be paying, because

6  you don't have to own the property to make a

7  application.  You just have to have authorization to do

8  that.  But somebody has to be responsible for paying,

9  and the City wants to know who that is.

10    Q   From your perspective, any problem with

11  Mr. Geraci being the financially responsible party

12  signing these forms?

13    A   No.

14    Q   Go to the next form, please.

15       This is the ownership disclosure statement.

16    A   Yes.

17    Q   Do you see that?

18    A   Yes.

19    Q   Have you seen -- first of all, tell the jury

20  what is the purpose of this form?

21    A   The purpose of this form, from the City's

22  perspective, is to determine -- so that council members

23  and planning commission members can have -- determine

24  whether or not they have a conflict when they're voting

25  on a matter.  So because these are forms -- or these are

26  projects that will go before a hearing body, the

27  ownership is relevant because a council member can't

28  vote on a project if they are involved in it.  And the
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1  same with planning commissioners.

2    Q   Do you see in the middle -- can you pull it up

3  for me, please.

4       Above Rebecca Berry's signature, there are

5  three boxes.  One says owner.  One says tenant/lessee.

6  And one says redevelopment agent.

7       Do you see that on the form?

8    A   Yes.

9    Q   And I apologize, your Honor, for not blowing it

10  up on the screen.

11       Are there any other boxes on the form above

12  Rebecca Berry's name?

13    A   No.

14    Q   It's a preprinted form?

15    A   It is a preprinted form.

16    Q   And the box checked says tenant/lessee.

17       Do you see that?

18    A   Yes.

19    Q   And you're aware that Rebecca Berry was not a

20  tenant on the property?

21    A   That's correct.

22    Q   Is there a problem from your perspective with

23  that box being checked on this form?

24    A   No.

25    Q   Why not?

26    A   Again, the City's forms are limited.  They have

27  two boxes, sometimes only three boxes.  Also, the

28  redevelopment agency also doesn't make a whole lot of
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1  sense for any applicant that would be applying or using

2  this form.  And so the City's main concern -- this has

3  come out in the planning commission over the last

4  several months and council as well -- their main concern

5  is to know whether or not the person who is involved in

6  the project that's before them is somebody that they

7  have a business relationship with and have taken more

8  than $500 from in the last year.

9    Q   Okay.  And this form represents -- or

10  identifies Rebecca Berry as that person?

11    A   That's correct.

12    Q   And also identifies Cherlyn Cac, as you see on

13  the left-hand side of the form?

14    A   That's correct.

15       MR. WEINSTEIN:  Your Honor, I'd offer

16  Exhibit 45.

17       MR. AUSTIN:  No objection.

18       THE COURT:  Any objection?

19       MR. AUSTIN:  No objection.

20       THE COURT:  Exhibit 45 will be admitted.

21       (Premarked Joint Exhibit 45, Email to Jim

22       Bartell from Abhay Schweitzer re Federal Blvd.

23       MMCC - Completeness Review, dated 11/14/16, was

24       admitted into evidence.)

25       MR. TOOTHACRE:  I think it already was.

26       MR. WEINSTEIN:  She's going to reboot.

27       THE WITNESS:  Okay.
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CROSS-EXAMINATION OF GINA M. AUSTIN 

BY JACOB P. AUSTIN 

(RT 41:10-26) 



1       Do you see that?

2    A   Yes.

3    Q   Is that just confirmation of what you told us

4  earlier, that the application was sitting there and

5  wouldn't be processed through the completeness phase

6  because of the zoning issues?

7    A   Can you rephrase the question.

8    Q   Sure.

9       When did you receive this email?

10    A   It looks like I received it on November 30th.

11    Q   All right.  And was that consistent with your

12  recollection that this -- the application was being

13  processed through the completeness phase because of the

14  zoning issue that existed?

15    A   Right.  The City was -- was conflicted as to

16  what to do.

17       We met with the City trying to get them to --

18  knowing that it was going to be corrected in the 11th

19  code update or hoping that it would be, to not deny this

20  outright and continue to process it.  And it just sat

21  there as they were trying to figure out what to do with

22  it.

23    Q   Until the zoning issue was resolved in late

24  February?

25    A   That's correct.

26    Q   All right.  Now, this case involves a signed

27  document between Mr. Geraci and Mr. Cotton related to

28  the purchase and sale of Mr. Cotton's property.



1       Do you understand that?

2    A   Yes.

3    Q   Were you involved in the negotiation of an

4  agreement that was signed on November 2nd, 2016?  In

5  fact, why don't I have you look at Exhibit 38.  That's

6  already been admitted.  That will refresh your memory.

7    A   What number did you say?

8    Q   Thirty-eight.

9    A   No, I was not involved in that.

10    Q   Okay.  And at some point in time after the --

11  the zoning ordinance was introduced to the City Council,

12  were you contacted by Mr. Geraci in connection with

13  doing any drafting of the new agreement?

14    A   Yes, I was.

15    Q   What happened?

16    A   So I'm not confident on the date.  I want to

17  say it was around probably March, but I could be off by

18  a couple months here or there of 2017.

19       Mr. Geraci called and said something to the

20  effect of -- I don't want to give exact words.  But it

21  was something to the effect of I am tired of being

22  extorted by Darryl Cotton.  He wants more money and

23  more -- more interest than what we agreed to.  So I'm

24  going to -- I want to draft a new agreement.  And can

25  you do that for me?  And I said sure.  We'll put

26  something together for you.

27    Q   And did you get involved, then, in the attempt

28  to draft a new agreement to replace the original
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1  agreement?

2    A   Our office did.

3    Q   And it was an attorney in your office?

4    A   That's correct.

5    Q   Okay.  And were you the person that

6  communicated with that attorney and that was the liaison

7  with the client?

8    A   That's correct.

9    Q   All right.  Did Mr. Cotton -- Geraci tell you

10  what terms he wanted in that new agreement?

11    A   He did.  But I do not recall what they were.

12    Q   Okay.  What did you do when you heard those

13  terms from him?

14    A   I gave them to an attorney in the office,

15  Arden Anderson, and said this is what we need done.  We

16  need a new agreement.  Please draft.

17    Q   Okay.  Would you put up Exhibit 59, previously

18  been admitted.

19       So let me know when you have gotten to

20  Exhibit 59.

21    A   I'm here.

22    Q   Okay.  So Exhibit 59, that's a cover email.

23  But I would like to look at the attachment behind the

24  email.

25    A   Yes.

26    Q   Okay.  On the third page, there's the beginning

27  of an attachment.

28    A   Yeah.
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1       (Cross-examination of Gina Austin)

2  BY MR. AUSTIN:

3    Q   Good morning.

4    A   Good morning.

5    Q   Mrs. Austin, you mentioned in direct that

6  you're an attorney in the field of cannabis regulation.

7  Correct?

8    A   That's correct.

9    Q   And you would consider yourself an expert in

10  that field?

11    A   That's correct.

12    Q   Have you ever testified as a cannabis expert?

13    A   No.  Let me take that back.  Not -- I have

14  been -- I've had trials where I -- where our office is

15  representing a cannabis client and I am there as the

16  expert to provide background information to the Court

17  but not testifying.

18    Q   Okay.  So -- all right.  You haven't been an

19  expert in trials for background --

20    A   Not as a designated expert, no.

21    Q   Oh.  Not expert.  All right.

22       How long have you worked in the area of

23  cannabis regulation?

24    A   A little over six years.

25    Q   As an expert cannabis attorney, do you have

26  clients that seek out your services to assist them in

27  obtaining permits to get licenses to operate medical

28  outlet -- or marijuana outlets?
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1  owner and a financially interested party.  But we didn't

2  get to that point.

3    Q   Okay.  So as the main attorney on the CUP

4  application, you were involved in pretty much all

5  important conversations?

6       MR. WEINSTEIN:  Object.  Vague and ambiguous as

7  phrased.

8       THE COURT:  Do you -- do you understand the

9  question, Ms. Austin?

10       THE WITNESS:  I think he's asking me if I was

11  involved in every conversation.

12       THE COURT:  All right.  The objection is

13  overruled.

14       Please answer.

15       THE WITNESS:  I wasn't involved in every

16  conversation.

17  BY MR. AUSTIN:

18    Q   Just the most important ones that would have an

19  effect on the outcome?

20    A   I would hope so.

21    Q   All right.  And you're familiar with Abhay

22  Schweitzer?

23    A   Abhay Schweitzer, yes.

24    Q   Did you ever have an email conversation with

25  Mr. Schweitzer asking that Mr. Geraci's name not be

26  included in any of the applications?

27    A   Maybe.  I worked with Abhay on dozens of

28  projects.  And this is several years ago.  But maybe.



1    Q   And Exhibit 36, which I believe has already

2  been admitted into evidence --

3       THE COURT:  Thirty-six has not yet been

4  admitted.

5       MR. AUSTIN:  Oh.

6       THE COURT:  Are you offering it?

7       MR. AUSTIN:  Yes, if we could, your Honor.

8       THE COURT:  Any objection to the admission of

9  Exhibit 36?

10       MR. WEINSTEIN:  No, your Honor.

11       THE COURT:  Exhibit 36 will be admitted.

12       (Premarked Joint Exhibit 36, Email to Rebecca

13       Berry from Abhay Schweitzer Re: Federal Blvd -

14       Site Plan and Floor Plan, dated 10/31/16, was

15       admitted into evidence.)

16       THE WITNESS:  Okay.

17  BY MR. AUSTIN:

18    Q   Okay.  On the first page, towards the bottom,

19  the email dated October 28th, do you recognize this?

20    A   Yeah.

21    Q   So it purports to be an email you sent to

22  Mr. Schweitzer.

23    A   Yes.

24    Q   So Item 1, as you have them numbered, can you

25  read that.

26    A   "I would like to" -- I think I meant file or

27  fill.  I don't know.  It's misspelled -- "in the tenant

28  and not the owner on Item No. 3.  Cotton has legal
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1  issues with the City, and I don't want to see his name

2  on the application unless necessary."

3    Q   And what legal issues were those?

4    A   My understanding is that he had multiple

5  enforcement actions for illegal cultivation on site.

6    Q   Was it multiple, or just one?  Do you recall?

7    A   I was told multiple.

8    Q   Okay.  Is that a similar reason why

9  Mr. Geraci's name was kept off that form?

10    A   No.  Like I said, I didn't know anything about

11  that.

12    Q   Okay.  Are you familiar with the California

13  Business and Professions Code 26057?

14    A   Probably.  It sounds like it's part of the

15  cannabis regulations.

16    Q   Yes.  I don't -- I don't know if you would like

17  to read the first paragraph of this to refresh your

18  recollection or if I can read this section in.

19       THE COURT:  What's the exhibit number, Counsel?

20       MR. AUSTIN:  What would be the exhibit number

21  on this?

22       THE COURT:  Has that been marked previously as

23  an exhibit?

24       MR. AUSTIN:  It has not.  Could we get judicial

25  notice of the California business code and

26  professions -- or Business and Professions Code.

27       THE COURT:  Well, have you shown opposing

28  counsel that document?  Why don't you do so.
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·1· · · · I, Margaret A. Smith, a Certified Shorthand

·2· ·Reporter, No. 9733, State of California, RPR, CRR, do

·3· ·hereby certify:

·4· · · · That I reported stenographically the proceedings

·5· ·held in the above-entitled cause; that my notes were

·6· ·thereafter transcribed with Computer-Aided

·7· ·Transcription; and the foregoing transcript, consisting

·8· ·of pages number from 1 to 236, inclusive, is a full,

·9· ·true and correct transcription of my shorthand notes

10· ·taken during the proceeding had on July 8, 2019.

11· · · · IN WITNESS WHEREOF, I have hereunto set my hand

12· ·this 22nd day of July 2019.

13

14· · · · · · · · · ________________________________________

15· · · · · · · · · Margaret A. Smith, CSR No. 9733, RPR, CRR
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4
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15
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1       MR. TOOTHACRE:  She.

2       THE COURT:  I'm sorry.  Is she right outside?

3       MR. TOOTHACRE:  I believe so.

4       THE COURT:  Madam Deputy, may I ask you to get

5  the next witness.

6       THE BAILIFF:  Your Honor, this witness is being

7  accompanied by her attorney.

8       THE COURT:  Thank you very much.  Counsel, you

9  can make yourself comfortable in the audience section.

10       Ma'am, if you could follow the directions of my

11  clerk, please.

12

13            Firouzeh Tirandazi,

14  being called on behalf of the plaintiff/cross-defendant,

15  having been first duly sworn, testified as follows:

16

17       THE CLERK:  Please state your full name and

18  spell your first and last name for the record.

19       THE WITNESS:  My name is Firouzeh Tirandazi.

20  F-i-r-o-u-z-e-h.  Last name Tirandazi,

21  T-i-r-a-n-d-a-z-i.

22       THE COURT:  All right.  Counsel, whenever

23  you're ready.

24       MR. TOOTHACRE:  Thank you, your Honor.

25       (Direct examination of Firouzeh Tirandazi)

26  BY MR. TOOTHACRE:

27    Q   Good morning, Ms. Tirandazi.

28    A   Good morning.

zoegv
Highlight

zoegv
Highlight

zoegv
Highlight



·1· ·received.

·2· · · ·Q· · On Mr. Geraci's project?

·3· · · ·A· · On Mr. Geraci's project, correct.

·4· · · ·Q· · So the total Mr. Geraci paid TECHNE for all

·5· ·their efforts in this project is $86,631.75?

·6· · · ·A· · I believe that's correct.

·7· · · ·Q· · Do you believe that without Mr. Geraci's (sic)

·8· ·interference, you would have beat 6222 to the finish

·9· ·line?

10· · · ·A· · I think you mean Mr. Cotton.

11· · · ·Q· · I'm sorry.· I knew I was going to do it once.

12· ·I do mean Mr. Cotton.

13· · · ·A· · I think our chances would have been

14· ·significantly better, and I think it would be very

15· ·likely that we would have got that approved first.

16· · · · · · MR. TOOTHACRE:· Thank you, Mr. Schweitzer.

17· ·Nothing further, your Honor.

18· · · · · · THE COURT:· Cross-examination.

19· · · · · · MR. AUSTIN:· Yes, your Honor.

20· · · · · · MR. WEINSTEIN:· Your Honor, before we proceed

21· ·to cross-examination, could I just have the bailiff --

22· ·the next witness is probably in the hall and probably

23· ·needs to be updated.

24· · · · · · THE COURT:· You can go out there and talk to

25· ·him or her.· Thank you very much.

26· · · · · · Cross-examination.

27· ·\ \ \

28· ·\ \ \
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CROSS-EXAMINATION OF FIROUZEH TIRANDAZI 

BY JACOB P. AUSTIN 

(RT 113:18 – 114:03) 



1  sounds -- it sounds like everyone needs to be listed,

2  when you say even an LLC will include attachments with

3  all names of all people.

4    A   I guess I don't understand what you mean by

5  "everyone."  This is information that is provided to the

6  City by the applicant.  So by submitting this and

7  signing it, they're letting the City know that these are

8  the people of -- the property owner and the permittee.

9    Q   Thank you.

10       So I assume you're very familiar with San Diego

11  Municipal Code and ordinances.  Correct?

12    A   To some extent, I'm familiar.

13    Q   To some extent.

14       Well, as they relate to marijuana law and

15  processing of CUPs specifically.

16    A   I do.  But I still do refer to the Municipal

17  Code.

18    Q   Yes.  I mean, they are very lengthy.  So that

19  only makes sense.

20       Are you familiar with a change to the City --

21  the San Diego City Ordinance 20990 -- or 200797?  It was

22  passed in -- it was amended and passed in February 22nd,

23  2017.

24    A   Is that the -- what -- do you have a title for

25  that ordinance?  Is the one that established the

26  marijuana outlet use?

27    Q   That's precisely what it is.

28    A   Okay.



1    Q   Yes.  That's where the ordinance changed

2  from -- changed CUP applications for marijuana consumer

3  cooperatives to the broader term of marijuana outlets.

4  Are you familiar with that?

5    A   Yes.

6    Q   So within that ordinance, it does specifically

7  say that any dispensary or retail licensing requirements

8  are going to be pursuant to the California Business and

9  Professions Code.  Correct?

10    A   The state requirements.

11    Q   Yes.  So, basically, all the ordinances will

12  be -- they'll refer to the California Business and

13  Professions Code when it comes to licensing.  Correct?

14    A   I don't handle the state licensing

15  requirements.  So --

16    Q   But it does refer you to the Business and

17  Professions Code of California.  Correct?

18    A   If that's what it says in the ordinance, then

19  yes.

20    Q   Is it your understanding that Mr. Geraci, who

21  is sitting before you, was in fact attempting to acquire

22  this CUP on 6176 for himself?

23       MR. TOOTHACRE:  Calls for speculation, your

24  Honor.

25       THE COURT:  Overruled.

26       THE WITNESS:  I don't -- I don't have an answer

27  for that question.

28



1  BY MR. AUSTIN:

2    Q   Is that because his name does not appear

3  anywhere in any of the applications for the 6176

4  property?

5    A   That -- that is correct.

6    Q   Did you ever have any email communications

7  directly with Mr. Geraci?

8    A   I don't recall.

9    Q   Do you recall any phone conversations with

10  Mr. Geraci or sit-down meetings?

11    A   I don't -- I don't recall phone conversations

12  or sit-down meetings.

13    Q   Looking at Mr. Geraci now, do you -- do you

14  believe you've ever met this man?

15    A   I don't believe so.

16    Q   If he were attempting to acquire a CUP using

17  his secretary as a proxy without ever disclosing his

18  name, does that seem like it would be a violation of

19  San Diego law and California state law?

20       MR. TOOTHACRE:  Argumentative, your Honor.

21       THE COURT:  Sustained.

22  BY MR. AUSTIN:

23    Q   Essentially, anyone with an ownership or

24  financial interest in a marijuana outlet is supposed to

25  be disclosed to the City.  Correct?

26    A   You know, looking at the ownership disclosure

27  statement, it's the property owner and then also a

28  tenant/lessee would have to be identified.



1    Q   Right.  And that is like an introductory

2  application form.

3       But are you familiar with the California

4  Business and Professions Code?

5    A   No.

6    Q   Okay.  Do you know of any situation where

7  someone with previous sanctions against them for illegal

8  cannabis principals would be barred from acquiring a

9  marijuana outlet CUP?

10       MR. TOOTHACRE:  Vague and ambiguous and assumes

11  facts, your Honor.

12       THE COURT:  Overruled.

13  BY MR. AUSTIN:

14    Q   That means you can -- you can answer.

15    A   Could you -- I'm sorry.  Could you repeat the

16  question?

17    Q   Yeah.  Absolutely.

18       Is it your understanding that if someone had

19  been sanctioned for illegal cannabis dispensary

20  activity, is it your understanding that they would be

21  barred from acquiring a CUP in San Diego?

22    A   I'd have to refer to the Municipal Code.  I

23  believe there may be a section in there once you have a

24  conditional use permit, you'd have to go through a

25  background check process.

26    Q   Okay.  Do you know what that background check

27  process entails?

28    A   It's a LiveScan and also specific forms that
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1  need to be completed, specific City of San Diego police

2  forms that need to be completed.  And it's processed by

3  the San Diego Police Department.

4    Q   How many CUPs are allowed in the City of

5  San Diego?

6    A   CUPs for --

7    Q   Marijuana outlets.

8    A   Four per council district.

9    Q   And how many council districts are there?

10    A   There's nine.  So 36 total.

11    Q   So 36 total.

12       Would it be fair to say that these are

13  competitively sought after?

14    A   Due to the limit, yes.

15    Q   Yes.  Do you know how many CUPs have been

16  granted for marijuana outlets in San Diego?

17    A   Total count, not off the top of my head.  I

18  couldn't say.

19    Q   Approximately would you say 20, 25, maybe 30?

20    A   Maybe 20.

21    Q   Maybe 20.  So perhaps 16 are still available?

22    A   Yeah.  Again, I -- I have that data.  Just that

23  data isn't with me.

24    Q   No problem.

25       Are you aware of how many CUPs are being

26  processed right now for marijuana outlets in the DS --

27  in your -- your department?

28    A   Maybe about two or three.
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1    Q   Two or three.

2       So the reason that there's 10 available slots

3  that are not being processed currently, is that because

4  the restrictions are so difficult to overcome?

5    A   I can't answer that.  I don't know.

6    Q   In regards to the 1,000-foot radius, the

7  proximity to schools, churches, daycare centers, et

8  cetera, does that exclude most properties from being

9  eligible for a CUP?

10    A   Again, I can't answer that, but those

11  restrictions do exist.

12    Q   Well, in your -- in your experience, has that

13  created a lot of difficulty in people acquiring the

14  CUPs?

15    A   Most of the applications that are submitted,

16  they are in compliance with the separation requirements.

17  There may have been a few, less than a handful, that

18  have been denied because the separation requirements

19  have not been met.

20    Q   Is it your understanding that marijuana outlets

21  are very profitable?

22    A   I -- I can't answer that.  I don't --

23    Q   That's fine.

24       So in some of the emails that we saw, Darryl --

25  or, I mean -- I apologize -- Mr. Cotton, he was

26  inquiring about having a CUP in his name on the 6176

27  property.  Correct?

28    A   I believe he was requesting to be able to



·1· · · · I, Margaret A. Smith, a Certified Shorthand

·2· ·Reporter, No. 9733, State of California, RPR, CRR, do

·3· ·hereby certify:

·4· · · · That I reported stenographically the proceedings

·5· ·held in the above-entitled cause; that my notes were

·6· ·thereafter transcribed with Computer-Aided

·7· ·Transcription; and the foregoing transcript, consisting

·8· ·of pages number from 1 to 166, inclusive, is a full,

·9· ·true and correct transcription of my shorthand notes

10· ·taken during the proceeding had on July 9, 2019.

11· · · · IN WITNESS WHEREOF, I have hereunto set my hand

12· ·this 24th day of July 2019.
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15· · · · · · · · · Margaret A. Smith, CSR No. 9733, RPR, CRR
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To: Becky Berry[Becky@tfcsd.net] 
Cc: Larry Geraci[Larry@tfcsd.net] ; Jim BarteiiOim@bartellassociates.com]; Austin, Gina[gaustin@austinlegalgroup.com] 
From: Abhay Schweitzer 
Sent: Mon 10/31/2016 4:18:12 PM Court's Ex. __ 0=-3=-.::;6 __ 

Importance: Normal 
Subject: Re: Federal Blvd - Site Plan and Floor Plan 

case# 37·2D11-llDD1DD73-CU-ac-cr L 

Received: Mon 10/31/2016 4:18:19 PM Rec'd ______ _ 

Good afternoon Becky, Dept. C-73 Clk. __ _ 

We successfully submitted the Federal Blvd project for the first step in the Conditional Use Permit process which 
is called completeness review. 

The City of San Diego PTS number is: 520606 

During this process the City staff is reviewing the submitted information in order to determine if it is complete 
enough for the full submittal. Typically this process takes approximately 2 weeks. 

We will have the chance to make adjustments to the plans during this period, but it has to remain substantially 
as submitted. Interior changes are acceptable. 

The City changed their total fee amount from $8,800 to $8,555 but they accepted your check anyways and just 
added extra credit to the deposit account. You can see the invoice at the following 
link: http:l/opendsd.sandiego.gov/web/Invoices/Details/734406 

I'll get the actual paper copy of the paid invoice by tomorrow morning showing the full $8,800 and will email 
that to you. 

Please let me know if you have any questions. 

Thank you 

ABHAY SCHWEITZER 
Assoc. AlA- Principal 

3956 30th Street. San Diego, CA 921 04 
techne-us.com sustainablearchitect.org 
o 619-940-5814 m 313-595-5814 

On Fri , Oct 28, 201 6 at 12:50 PM, Austin, Gina <gaustin@austinlegalgroup.com> wrote: 

All, 

Here are my comments : 

053032 

1. I would like to f ille in the tenant and not the owner on Item #3. Cotton has legal issues with the City and I don't want to see his 
name on application unless necessary. 

2. The bottom of the form should be signed by Rebecca unless you have given Abhay written authorization to file . Genereally 
better to have signed by applicant if possible . 
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Still need DS-190, DS-318, DS-3242, copy of the grant deed, copy of the lease, and the 100' and 1000' maps. 

Are we wa iting on the completeness check before we submit the noticing package? 

Gina 

From: Abhay Schweitzer [mailto:abhay@techne-us.com] 
Sent: Thursday, October 27, 2016 5:31 PM 
To: Austin, Gina 
Cc: Larry Geraci; Becky Berry; Jim Bartell 
Subject: Re: Federal Blvd -Site Plan and Floor Plan 

Good afternoon Gina, 

Attached you will find the drawings we have completed so far. We are still working on 4 sheets which we will 
complete tomorrow morning. They are related to accessibility, security and stormwater management. I 
expect we will have them complete by lO:OOam tomorrow. 

The package with the separation maps, adjacent uses and so forth is ready and I'll likely have it in my hands 
tomorrow morning some time. 

I'm attaching the forms we have partially completed so far for you to review as well in case you need to see 
them. 

Please let me know if you need anything else meanwhile. 

Thank you 

ABHAY SCHWEITZER 
Assoc. AlA- Principal 

3956 30th Street. San Diego, CA 92104 
techne-us.com sustainablearchitect.org 
o 619-940-5814 m 313-595-5814 

On Thu, Oct 27, 2016 at 12:41 PM, Abhay Schweitzer <abhay@techne-us.com> wrote: 

Hi Gina, 

Trial Ex. 036-002 
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