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INTRODUCTION

Mr. Cotton seeks a new trial on three grounds. First, the alleged November 2, 2016 agreement
is illegal and void because Larry Geraci’s (“Mr. Geraci”) failure to disclose his interest in both the
Property* and the Conditional Use Permit (“CUP”) violates local law and policies, as well as state law.
More particularly, the San Diego Municipal Code (the “SDMC”) requires those disclosures to be made.
Further, Mr. Geraci entered into two stipulated judgments with the City of San Diego (“City”) that
mandated he complied with the City’s CUP requirements, which he purposefully failed to do in his
performance of the alleged November 2, 2016 agreement. For his claims against Mr. Cotton, Mr. Geraci
asks this Court to assist him in violating the SDMC and the policy of AUMA, which the Court is
prohibited from doing. As a result, the jury’s finding that the alleged November 2, 2016 agreement is a
valid contract is contrary to law.

Second, the jury applied an objective standard to Mr. Cotton’s conduct and a subjective standard
to Mr. Geraci’s as it relates to the alleged November 2, 2016 agreement and subsequent
acknowledgement e-mail. The jury found the parties entered into a contract on November 2, 2016 and
discounted the acknowledgement e-mail based upon Mr. Geraci’s testimony that he only replied to the
first line of Mr. Cotton’s e-mail. Mr. Geraci’s objective conduct demonstrates that either (i) he agreed
to a 10% interest that he later refused existed, or (ii) there was an agreement to agree. Had the jury
applied an objective standard to the conduct of both parties, it would not — nor could it — have reached
the verdict it did. The judgment entered in accordance with the jury’s verdict is contrary to law.?

Third, Mr. Geraci used the attorney-client privilege as a shield during discovery and a sword at
trial, which prohibited Mr. Cotton from receiving a fair and impartial trial. During discovery,
Mr. Cotton sought documents and communications by and between Mr. Geraci and Gina Austin
(“Ms. Austin”) relating to the drafting of various agreements related to the purchase of the Property.
Mr. Geraci objected to the request and never produced communications related to the same based upon

attorney-client privilege. At trial, however, Mr. Geraci waived the attorney-client privilege, for the first

! The term “Property” shall mean and refer to the real property located at 6176 Federal Boulevard, San Diego, California.

2 The “agreement to agree” argument is a defense to the breach of contract claim made by Mr. Geraci. The argument should
not, and cannot, be considered a judicial admission to the separate issue of Mr. Cotton’s claim as to the oral joint venture
agreement.

4

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION FOR NEW TRIAL
Case No. 37-2017-00010073-CU-BC-CTL




© 00 ~N oo o b~ O w N

N NN N D NN N DN P B R R R R R R R e
Lo N o o B~ W N PP O © 00N oo 0o hd o wo N+ o

time, and both he and Ms. Austin testified as to their communications. Mr. Cotton was unable to cross-
examine either witness with the relevant documents Mr. Geraci withheld during discovery on the ground
of attorney-client privilege. The requested communications went to one of the central issues of the case
— whether the alleged November 2, 2016 agreement was an agreement, or an agreement to agree. The
use of the attorney-client privilege as a sword at trial was made even more improper given the content
of the testimony by Mr. Geraci and Ms. Austin, both of whom accused Mr. Cotton of a crime — extortion.
As a result, Mr. Cotton did not receive a fair and impartial trial.
ARGUMENT
A. STANDARD FOR MOTION FOR NEW TRIAL.

A verdict may be vacated, in whole or in part, and a new trial granted on all or part of the issues,
when either the verdict is contrary to the law, there is an error in law at the trial, there is insufficient
evidence to support the verdict, or an irregularity in the proceedings. Cal. Code Civ. Proc. § 657(6)-(7).
A party may raise illegality of contract on a motion for new trial. Lewis & Queen v. N.M. Ball Sons
(1957) 48 Cal.2d 141, 148 (citing Pacific Wharf & Storage Co. v. Standard American Dredging Co.
(1920) 184 Cal. 21, 23-24)); Gray v. Robinson (1939) 33 Cal.App.2d 177, 182 (irregularity in the
proceedings); A&M Records, Inc.v. Heilman (1977) 75 Cal.App.3d 554, 566 (litigant cannot claim
privilege during discovery, then testify at trial as to the same matter); see also Webber v. Webber (1948)
33 Cal.2d 153, 164 (affidavit not required where motion for new trial “relies wholly upon facts appearing
upon the face of the record”). On a motion for new trial, the Court sits as the 13" juror and is “vested
with the plenary power —and burdened with a correlative duty — to independently evaluate the evidence.”

Ryan v. Crown Castle NG Networks Inc. (2016) 6 Cal.App.5th 775, 784.

B. RELEVANT BACKGROUND.

Mr. Geraci, an IRS Enrolled Agent, Has Two Judgments Prohibiting the Operation

of a Marijuana Dispensary Unless He Complies With the SDMC

Mr. Geraci has been an enrolled agent with the IRS (“Enrolled Agent”), which “means he has a
federal license that allows him to represent clients before the IRS,” since 1999. (Reporter’s Transcript

of Trial (“RT”) July 3, 2019 at 14:22-16:24; 56:25-57:11, the relevant excerpts of which are attached
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hereto as Exhibit A.%) Prior to his involvement with the Property and during the time in which he was
an Enrolled Agent, Mr. Geraci was involved in at least two illegal marijuana dispensaries (the “Illegal
Marijuana Dispensaries”). (See id. (Mr. Geraci testifying that he has been an enrolled agent since 1999);
Stipulation for Entry of Final Judgment and Permanent Injunction; Judgment Thereon [CCP § 664.6]
(the “Tree Club Judgment”) and Stipulation for Entry of Final Judgment and Permanent Injunction;
Judgment Thereon [CCP 8 664.6] (the “CCSquared Judgment”) (collectively referred to herein as
“Geraci Judgments”) true and correct copies of which are attached hereto as Exhibits B and C,
respectively, and incorporated herein by this reference.)

Pursuant to the terms of the Geraci Judgments, Mr. Geraci could only operate or maintain a
marijuana dispensary after providing written proof to the City that “any required permits or licenses to
operate a marijuana dispensary, collective or cooperative have been obtained from the City of San Diego
as required by the SDMC.” (Exhibit B (Tree Club Judgment) at §{ 10(b), 17 (emphasis added); Exhibit
— (CCSquared Judgment) at] 9(b).) Unlike paragraphs 9 through 14, paragraph 10(b) in the Tree Club
Judgment is not limited to the “PROPERTY.” (See id.) Unlike paragraphs 8 and 10 in the CCSquared
Judgment, paragraph 9 is not limited to the “PROPERTY.” (Exhibit C (CCSquared Judgment).?)
Additionally, Mr. Geraci was fined $25,000 in the Tree Club Judgment and $75,000 in the CCSquared
Judgment. (Exhibit B (Tree Club Judgment) at § 17; Exhibit C (CCSquared Judgment) at { 15.)

State Marijuana Laws

In 2003, the State of California (the “State”) enacted the Medical Marijuana Program Act (the
“MMPA”), which established certain requirements for Medical Marijuana Consumer Cooperatives
(“MMCC”). On October 9, 2015, the State passed the Medical Marijuana Public Safety and
Environmental Protection Act, 2015 California Senate Bill No. 643, California 2015-2016 Regular
Session (hereinafter cited to as “S.B. 643”). Pursuant to S.B. 643, an application must be denied if the
applicant does not qualify for licensure. (S.B. 643 at § 10 (adding Cal. Bus. & Prof. Code § 19323(a),

(b)(8).) An applicant does not qualify if he has been sanctioned by a city for unauthorized commercial

3 For the convenience of the Court and to avoid a multiplicity of exhibits, true and correct copies of all relevant excerpts of
testimony at trial on July 3, 2019 cited herein are contained in Exhibit A. Each excerpt of testimony is clearly identified by
a slipsheet and bookmarked for this Court’s ease or reference and expedient access.

4 The CCSquared Judgment was a global settlement of two separate civil actions.
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marijuana activity. (1d.) Although Section 12, which added § 19324, provides that an applicant shall
not be denied a state license if the denial is based upon certain conditions, neither of the two conditions
specified applies to 8 19323(b)(8). (Id. at 8 12.) In the Geraci Judgments, the City sanctioned
Mr. Geraci for unauthorized commercial marijuana activity. (See Exhibits B and C.)

On November 8, 2016, the voters of California approved Proposition 64, the Control, Regulate,
and Tax Adult Use of Marijuana Act (“AUMA”). (Control, Regulate, and Tax Adult Use Of Marijuana
Act, 2016 Cal. Legis. Serv. Prop. 64 (hereinafter cited as “Prop. 64”).) The purpose and intent of
AUMA was to: (i) strictly control the cultivation and sale of marijuana “through a system of state
licensing, regulation, and enforcement; (ii) allow local governments to enforce state laws and
regulations; and (iii) bring marijuana into a regulated and legitimate market to create a transparent and
accountable system. (Prop. 64 at 88 2, 3.) In order to create more legitimacy and transparency, among
other things, AUMA requires the disclosure of all persons who have an interest in the license. (ld. at
8§ 6.1 (adding 8§88 26001(a) (providing broad definition of applicant), 26055(a) (licensing authorities may
issue state licenses only to qualified applicants), and 26057 (prohibiting certain applicants from
obtaining a license).)

Local Marijuana Laws

After the enactment of the MMPA, the City adopted Ordinance No. 20356 (“Ordinance 20356”).
Pursuant to Ordinance 20356, a CUP is required to operate an MMCC. (See id. at § 126.0303(a);
8 141.0614.) In February 2017, the City adopted Ordinance No. 20793, which requires a conditional
use permit for a marijuana outlet. (Ordinance No. 20793) at p. 4 (8 126.0303).) The approval of a CUP
is governed by Process Three, which requires approval by a hearing officer and allows the hearing
officer’s decision to be appealed to the Planning Commission. SDMC § 112.0501 (providing overview
of Process Three).

The City’s CUP requirements mandate the disclosure of anyone who holds an interest in the
relevant property or a CUP. (See TE 30 (Ownership Disclosure Statement), a true and correct copy of
which is attached hereto as Exhibit D and incorporated herein by this reference.) SDMC § 112.0102(b)
(application shall be made on forms provided by city manager and accompanied by all the information

required by the same); SDMC § 112.0102(c) (information requested on forms updated “to comply with
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revisions to local, state, or federal law, regulation, or policy. As evidenced by the SDMC, there are at
least two reasons for the information mandated by the application forms.

The first reason for the disclosure requirements is conflict of interest laws. (RT July 8, 2019 at
33:10-34:1, the relevant excerpts of which are attached hereto as Exhibit E;® see also SDMC § 27.3563
(prohibiting conflicts of interest).) The City’s ethics ordinances (collectively, the “Ethics Ordinances”)
were adopted “to embrace clear and unequivocal standards of disclosure and transparency in government
so as to avoid conflicts of interest.” SDMC § 27.3501. The Ethics Ordinances require, among others,
that a City official disclose his or her economic interests. 1d. at § 27.3510. The Ethics Ordinances make
it unlawful for any city official to make a municipal decision in which he or she knows, or has reason to
know, that they have a disqualifying financial interest. 1d. at § 27.3561; see also id. at 88 27.3562-63.
The Ethics Ordinance applies to hearing officers who make decisions on CUP applications. SDMC
§ 27.3503 (see definitions of “City Official” and “High Level Filer,” the latter includes, by cross-
reference to Govt. Code § 87200, hearing officers).

The second reason relates to the requirements for obtaining a license for a Marijuana Outlet
(“MO”), which requires the applicant/responsible persons to undergo background checks after the
issuance of a CUP. SDMC § 112.0102(c); id. at 88 42.1502 (defining responsible persons), 42.1504
(requiring a permit to operate a marijuana outlet), and 42.1507 (requiring background check); (see also
RT July 9, 2019 at 113:18-114:3 (Ms. Tirandazi, a City employee, testifying that background checks
are required after the CUP process) the relevant excerpts of which are attached hereto as Exhibit F. )

Failure to Disclose Ownership Interest and Geraci Judgments

Mr. Geraci identified the Property and began talking with Mr. Cotton because the Property “may
qualify for a dispensary.” (Exhibit A at 59:18-19.) On October 31, 2016, Ms. Austin — a self-
proclaimed expert in cannabis licensing — e-mailed Abhay Schweitzer instructing him to keep

Mr. Cotton’s name off the CUP application “unless necessary” because Mr. Cotton had “legal issues

5> For the convenience of the Court and to avoid a multiplicity of exhibits, true and correct copies of all relevant excerpts of
testimony at trial on July 8, 2019 cited herein are contained in Exhibit E. Each excerpt of testimony is clearly identified by
a slipsheet and bookmarked for this Court’s ease or reference and expedient access.

& For the convenience of the Court and to avoid a multiplicity of exhibits, true and correct copies of all relevant excerpts of
testimony at trial on July 9, 2019 cited herein are contained in Exhibit F. Each excerpt of testimony is clearly identified by
a slipsheet and bookmarked for this Court’s ease or reference and expedient access.
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with the City.” (Trial Exhibit (“TE”) 36, a true and correct copy of which is attached hereto as Exhibit G
and incorporated herein by this reference; Exhibit E at 11:28-13:23) (Ms. Austin characterizing herself
as a marijuana expert), Id. at 54:10-55:11.) On the same date, Mr. Geraci caused a Form DS-3032
General Application (the “CUP General Application”) to be filed with the City. (See TE 34, a true and
correct copy of which is attached hereto as Exhibit H and incorporated herein by this reference, at 34-
001.) Rebecca Berry (“Ms. Berry”) was identified as the “Lessee or Tenant” and the Permit Holder.
(I1d.) Mr. Geraci is not identified anywhere in the CUP General Application. (See id.) Section 7 of the
CUP General Application requires the disclosure of, among other things, the Geraci Judgments (id. at
8 7); however, they were not disclosed. (See id.)

On the same date, Ms. Berry executed and submitted the Ownership Disclosure Statement to the
City. (See Exhibit D). As set forth in the Ownership Disclosure Statement, the list “must include the
names and addresses of all persons who have an interest in the property, recorded or otherwise, and state
the type of interest.” (Id.) The Ownership Disclosure Statement also required the disclosure of “Other
Financially Interested Persons.” (1d.) The disclosure requirements are mandatory and do not include
exceptions for Enrolled Agents. (See id.) Notwithstanding, Mr. Geraci is not identified in the
Ownership Disclosure Statement. (1d.)

Both Mr. Geraci and Ms. Berry testified that the exclusion of Mr. Geraci was purposeful; he was
not disclosed because he was as an Enrolled Agent. (Exhibit A at 193:19-194:5.) Mr. Geraci also
claimed that the lack of disclosure was “for convenience of administration.” (See Plaintiff/Cross-
Defendant Larry Geraci’s Answers to Special Interrogatories, Set Two, Propounded by
Defendant/Cross-Complainant Darryl Cotton (hereinafter, the “Discovery Responses”), a true and
correct copy of which is attached hereto as Exhibit I and incorporated herein by this reference, at 12:8-
16.) However, Ms. Austin instructed the consultants to leave Mr. Cotton’s name off the CUP
application unless necessary because of Mr. Cotton’s “legal issues with the City.” Mr. Geraci also had
“legal issues with the City” and he was not disclosed. (Exhibit E at 54:24-55:11.)

Mr. Geraci’s Objective Manifestations

On November 2, 2016, Messrs. Geraci and Cotton executed the alleged November 2, 2016

agreement, which the jury determined constituted a contract. (TE 38, a true and correct copy of which
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is attached hereto as Exhibit J and incorporated herein by this reference.) Shortly after receiving a copy
of the alleged agreement, Mr. Cotton sent an e-mail stating the 10% equity position in the dispensary
was not included in the document and requesting an acknowledgment that a provision regarding the
same would be included in “any final agreement.” (TE 42, a true and correct copy of which is attached
hereto as Exhibit K and incorporated herein by this reference.) Mr. Geraci responded, “no problem at
all.” (1d.)

Mr. Geraci then caused certain draft agreements to be exchanged with Cotton. (See TE 59 and
62, true and correct copies of which are attached hereto as Exhibits L and M, respectively, and
incorporated herein by this reference.) The draft agreements did not state they were amending a prior
agreement for the purchase of the property, did not reference a prior agreement, and the “Date of
Agreement” was “[t]he latest date of execution of the Seller or the Buyer, as indicated on the signature
page.” (See e.g., Exhibit L at 059-003.) The draft agreements included terms that were not included in
the November 2, 2016 document, and provide no indication or reference to the alleged November 2,
2016 agreement. (See id.) And none of the documents or communications produced by Mr. Geraci ever
referenced extortion, which was never raised during the course of discovery.

Mr. Geraci Used the Attorney-Client Privilege as a Shield and a Sword

Mr. Cotton propounded discovery seeking, among other things, documents and communications
by and between Mr. Geraci and Ms. Austin. (See Exhibit I (Discovery Responses) at 13:1-13, 14:8-
23.) Mr. Geraci refused to produce any documents or communications based upon attorney-client
privilege. (See id.) Mr. Geraci waived the attorney-client privilege for the first time and trial, and both
he and Ms. Austin testified as to communications regarding the drafting of a purchase agreement and
statements Mr. Geraci purportedly made that he was being extorted by Mr. Cotton. (Exhibit E at 41:10-
26; see also Exhibit A at 129:22-28 (Mr. Geraci testifying as to the same statements).)’ The testimony
of Mr. Geraci and Ms. Austin was not previously disclosed due to the attorney-client privilege, but and

it effectively accused Mr. Cotton of a crime. See Pen. Code, § 518 (defining extortion).

7 “Extortion” is defined as the “...obtaining of property or other consideration from another, with his or her consent, or the
obtaining of an official act of a public officer, induced by a wrongful use of force or fear, or under color of official right.”
Cal. Pen. Code § 518. None of the evidence suggests any “wrongful use of force or fear” by Mr. Cotton. Multiple statements
equating Mr. Cotton’s conduct to extortion were inflammatory and prejudicial.
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C. THE ALLEGED NOVEMBER 2, 2016 AGREEMENT WAS ILLEGAL.

The Court has a duty to, sua sponte, refuse to entertain an action that seeks to enforce an illegal
contract. May v. Herron, (1954) 127 Cal.App.2d 707, 710-12 (internal citations and quotations omitted)
(voiding contract where plaintiff sought to recover balance due on contract, which recovery would have
allowed plaintiff to “benefit from his willful and deliberate flouting of a law designed to promote the
general public welfare”). “Whether a contract is illegal ... is a question of law to be determined from
the circumstances of each particular case.” Kashani v. Tsann Kuen China Enterprise Co. (2004) 118
Cal. App. 4th 531, 540; Bovard v. American Horse Enterprises, Inc. (1988) 201 Cal.App.3d 832, 838.
A contract is unlawful and unenforceable if it is contrary to, in pertinent part, (1) an express provision
of law; or (2) the policy of express law. Cal. Civ. Code § 1667(1)-(3); Kashani, supra, at 541 (contract
must have a lawful object to be enforceable). For purposes of illegality, the “law” includes statutes,
local ordinances, and administrative regulations issues pursuant to the same. Id. at 542. “All contracts
which have for their object, directly or indirectly, to exempt anyone from responsibility for his own ...
violation of law, whether willful or negligent, are against the policy of the law.” Cal. Civ. Code § 1668
(emphasis added). A contract made for the purpose of furthering any matter prohibited by law, or to aid
or assist any party in the violation of the law, is void. Homami v. Iranzadi (1989) 211 Cal.App.3d 1104,
1109 (voiding a contract entered into for the purpose of avoiding state and federal income tax

regulations). As summarized in Yoo v. Jho (2007) 147 Cal.App.4™ 1249:

No principle of law is better suited than that a party to an illegal contract
cannot come into a court of law and ask to have his illegal objects to be
carried out. The courts generally will not enforce an illegal bargain or
lend their assistance to a party who seeks compensation for an illegal act.

Id. at 1255 (internal citations and quotations omitted); see also Kashani, supra, at 179; Cal. Civ. Code
88 1550, 1608. “The test as to whether a demand connected with an illegal transaction is capable of
being enforced is whether the claimant requires the aid of an illegal transaction to establish his case.”
Brenner v. Haley (1960) 185 Cal.App.2d 183, 287.

May is instructive. In May, the Newmans and May entered into a contract whereby May agreed
to construct a home for the Newmans. May, supra, at 708. However, May could only perform under

the contract by acquiring construction materials through the veteran’s priority status under Federal
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Priorities Regulation No. 33, which gave preference to veterans in obtaining construction materials. 1d.
The Newmans transferred title to their property to a veteran and May secured construction materials
because of his veteran’s status. Id. at 708-09. The Court of Appeals held that the contract between May
and the Newmans, while valid on its face, was illegal because May knew the house was not intended for
occupancy by a veteran and May’s conduct in performing his obligations under the contract violated the
federal regulation.

Mr. Geraci, like May, violated local laws in pursuit of his performance under the alleged
November 2, 2016 agreement. On October 31, 2016, Mr. Geraci caused to be filed with the City a CUP
application which failed to disclose his ownership interest in the Property, the CUP, or the Geraci
Judgments, despite the City’s requirement that each of the foregoing be disclosed. (See Exhibit H at
034-001 (8 7 requires disclosure of Geraci Judgments), id. at 034-004 (requires disclosure of all persons
with an interest in the Property and CUP); SDMC § 112.0102(b) (application shall be made on forms
provided by city manager and shall be accompanied by all the information required by the same); SDMC
8 112.0102(c) (information requested on forms updated “to comply with revisions to local, state, or
federal law, regulation, or policy).

The non-disclosure was purposeful. (See Exhibit I — (Discovery Resp.) at 12:8-16.) Indeed,
efforts were undertaken to exclude any reference to Mr. Cotton in the CUP application because of his
“legal issues” with the City. There are no disclosure exceptions for Enrolled Agents, and neither the
SDMC nor the Geraci Judgments allow Mr. Geraci to comply with some of the CUP requirements.
Applying the test of illegal contracts, Mr. Geraci relied upon the General Application and Ownership
Disclosure Statement to suggest that he complied with the terms of the alleged November 2, 2016
agreement. As a result, Mr. Geraci asks this Court to assist him in violating local laws, which the Court
is prohibited from doing.

The alleged November 2, 2016 agreement also violates the policy of express law in the form of

the CUP requirements and AUMA.2  The policy of the SDMC is disclosure and transparency in

8 Although AUMA was adopted days after the alleged November 2, 2016 agreement, pursuant to Ordinance No. O-20793,
all MMCC applications in the City were replaced with the new retail sales category called an MO. Thus, the CUP application
submitted by Ms. Berry on behalf of Mr. Geraci is subject to AUMA. Furthermore, the text of AUMA was circulated in July
of 2016 so all of the requirements for potential successful applicants were already known to the public and attorneys
specializing in cannabis laws and regulations prior to November 2, 2016.
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government. Similarly, the policy of AUMA is to bring marijuana into a regulated and legitimate market
to create a transparent and accountable system. Mr. Geraci’s efforts, which were undertaken both before
and after November 2, 2016, violated both policies. Neither of the policies provides any exceptions for
Enrolled Agents, “convenience of administration,” or those persons with “legal issues” — all of which
Mr. Geraci has used to justify his purposeful non-disclosure.

D. THE JURY APPLIED AN OBJECTIVE STANDARD TO MR.COTTON, AND A

SUBJECTIVE STANDARD TO MR. GERACL.

Mutual assent is determined under an objective standard applied to the outward manifestations,
the surrounding circumstances, the nature and subject matter of the contract, and subsequent conduct of
the parties; assent is not determined by unexpressed intentions or understandings. Alexander v.
Codemasters Group Limited (2002) 104 Cal.App.4™" 129, 141 (disapproved on other grounds in Reid v.
Google, Inc. (2010) 50 Cal.4th 512, 524); People v. Shelton (2006) 37 Cal.4" 759, 767 (internal citations
and guotations omitted). Agreements to agree are unenforceable because there is no intent to be bound
and the Court may not speculate upon what the parties will agree. Bustamante v. Intuit, Inc. (2009) 141
Cal.App.4™ 199, 213-14 (internal citations and quotations omitted).

There was no dispute relating to the parties’ objective manifestations. Shortly after receiving a
copy of the alleged November 2, 2016 agreement, Mr. Cotton sent an e-mail stating the 10% equity
position in the dispensary was not included in the document and requested an acknowledgment that the
same would be included in “any final agreement.” (See Exhibit K.) Mr. Geraci responded “no problem
at all.” (Id.) Mr. Geraci then had draft final agreements prepared and circulated. The draft agreements:
(i) do not state they were amending a prior agreement; (ii) do not reference a prior agreement; (iii) state
that the “Date of Agreement” was “[t]he latest date of execution of the Seller or the Buyer, as indicated
on the signature page;” (iv) do not provide any indication that a prior agreement was reached between
the parties; and (v) include terms not set forth in the alleged November 2, 2016 agreement. None of the
drafts were signed and none of the documents produced by Mr. Geraci ever referenced extortion.

Only two conclusions could have been reached if the appropriate objective standard had been
applied to both Mr. Cotton and Mr. Geraci. The first possible conclusion is that the alleged November 2,

2016 agreement included the 10% interest that Mr. Geraci subsequently refused to acknowledge. The
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second possible conclusion is that the e-mail exchange subsequent to the alleged November 2, 2016
agreement demonstrated the parties agreed to agree. And, therefore, the alleged November 2, 2016
agreement was not enforceable.

Instead, the jury reached the conclusion that the alleged November 2, 2016 agreement was a
contract. In order to do so, the jury must have applied Mr. Geraci’s subjective standard. The jury must
have believed Mr. Geraci’s unexpressed intentions or understandings (i.e., that he was only responding
to the first line of Mr. Cotton’s e-mail and the statements to his counsel that he was being extorted).
According to Mr. Geraci’s testimony, he called Cotton the following day to explain. But if the hours
that passed between the November 2, 2016 agreement and Mr. Cotton’s e-mail was too late for
Mr. Cotton, the day that passed before Mr. Geraci’s call was also too late to explain his subjective intent
as to his response. Therefore, the jury’s conclusion that the alleged November 2, 2016 agreement is a
contract stands in direct contrast to the objective standard applied to Mr. Cotton’s conduct. The jury
cannot apply objective standards to Mr. Cotton and subjective standards to Mr. Geraci.

E. MR. GERACI USED THE ATTORNEY-CLIENT PRIVILEGE AS A SHIELD AND A

SWORD, THEREBY VIOLATING MR. COTTON’S RIGHT TO A FAIR AND

IMPARTIAL TRIAL.

“[A]n overt act of the trial court ... or adverse party, violative of the right to a fair and impartial
trail, amounting to misconduct, may be regarded as an irregularity.” Gray, supra, 33 Cal.App.2d at 182
see also Webber, supra, 33 Cal.2d at 164 (affidavit not required where motion for new trial “relies
wholly upon facts appearing upon the face of the record”). Litigation is not a game, and a litigant cannot
claim privilege during discovery then testify at trial. A&M Records, supra, 75 Cal.App.3d at 566. As
the A&M Court eloquently put it, “[a] litigant cannot be permitted to blow hot and cold in this manner.”
Id. Atthe February 8, 2019 hearing on Mr. Cotton’s Motion to Compel Further Responses to Discovery
to which Mr. Geraci asserted Attorney-Client Privilege, the Court acknowledged as much when it stated:
“[T]here is a price to be paid; [Mr. Geraci] can’t go back and reopen that area once [he has] narrowed
the scope by asserting privilege.” (See Exhibit J February 8, 2019 at 21:1-5. The Court subsequently
entered an order prohibiting testimony on matters that Plaintiff asserted attorney-client privilege.

Minute Order dated Feb. 8, 2019 (ROA 455) at p. 3 (prohibiting testimony on matters that Plaintiff
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asserted privilege in discovery). Mr. Geraci has previously admitted that failure to disclose constitutes
“substantial prejudice.” Plaintiff Larry Geraci’s Memorandum of Points and Authorities in Opposition
to Defendant Darryl Cotton’s Motion to Expunge Lis Pendens dated April 10, 2018 (ROA 179) at 4:7-
8. (Mr. Geraci claimed that Cotton’s “refusal to participate in discovery has substantially prejudiced
Geraci and Berry in preparation of this case.”).

Mr. Cotton propounded discovery seeking, among other things, documents and communications
by and between Mr. Geraci and Ms. Austin related to the purchase of the Property. (See Exhibit I
(Discovery Responses) at 13:1-13, 14:8-23.) No documents or communications were produced in
connection with the request based upon attorney-client privilege. Then, at trial, Mr. Geraci waived
privilege and he and Ms. Austin testified as to the very communications Mr. Cotton previously sought.

Mr. Geraci’s use of the privilege as a shield and a sword violated Mr. Cotton’s right to a fair and
impartial trial. One of the central arguments Mr. Cotton presented was that the parties agreed to draft a
final agreement. While Mr. Geraci’s conduct was consistent with this argument, he and Ms. Austin
testified at trial that Mr. Geraci’s request for draft agreements was purportedly the result of extortion.
The failure to disclose those documents constitutes, as Mr. Geraci previously admitted, substantial
prejudicial to Mr. Cotton because it prevented Mr. Cotton from cross-examining Mr. Geraci and
Ms. Austin on their inflammatory and prejudicial extortion allegations, as well as proving that the
alleged November 2, 2016 agreement was an agreement to agree. Mr. Geraci cannot be permitted to
“blow hot and cold.”

CONCLUSION

For the reasons set forth herein, Mr. Cotton requests that the Court (i) find that the alleged
November 2, 2016 agreement is illegal and void; or (ii) order a new trial and enable Mr. Cotton to

conduct discovery related to the communications between Messrs. Geraci and Cotton.

DATED this 13th day of September, 2019.

TIFFANY & BOSCO, P.A.

By

EVAN P. SCHUBE
Attorneys for Defendant/Cross-Complainant
Darryl Cotton
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