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NINUS MALAN
806 West Thorn St.
San Diego, CA 92103
(619) 750-2024

ArPR 19721 12:11

ninusmalan{@yahoo.com oy L g
. LLETE Slrpom, Count D
In Pro Per APR 1 9 2021
By:
“\,Deputy

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SAN DIEGO-CENTRAL DIVISION

CHRIS HAKIM, an individual, Case No. 37-2020-00045859-CU-BC-CTL
Plaintiff,
IMAGED FILE
vs.

NINUS MALAN, an individual; SALAM
RAZUK]I, an individual; RM PROPERTIES,
LLC, a California limited liability company;
SAN DIEGO UNITED HOLDINGS GROUP,
LLC, a California limited liability company;
BALBOA AVE COOPERATIVE, a California
nonprofit mutual benefit corporation; SUNRISE
PROPERTY INVESTMENTS, LLC, a California
limited liability company; SUPER 5 HIGHWAY
CONSULTING GROUP, LLC; a California
limited liability company; ALL PERSONS OR
ENTITIES UNKNOWN, CLAIMING ANY
LEGAL OR EQUITABLE RIGHT, TITLE,
ESTATE, LIEN OR INTEREST IN THE
PROPERTY DESCRIBED IN THE
COMPLAINT ADVERSE TO PLAINTIFF’S
TITLE, OR ANY CLOUD UPON PLAINTIFF’S
TITLE THERETO, and; DOES 1 THROUGH 50,

EXHIBITS 1 AND 2 WITH REQUEST
FOR JUDICIAL NOTICE IN SUPPORT
OF DEMURRER BY DEFENDANT
NINUS MALAN TO COMPLAINTBY
PLAINTIFF CHRIS HAKIM

[Code of Civil Procedure §§430.10(e),
430.10(f), 761.020 and 761.020(a)]

Date: May 28,2021

Time: 11:00 a.m.

Judge: Hon. Katherine Bacal
Dept.: C-69

Date Filed: December 14, 2020

Defendants. Trial Date: Not Set

T i i i L L

Defendant Ninus Malan lodges and submits the following described Exhibits 1 and 2 in
support of his Demurrer to Complaint filed by Plaintiff Chris Hakim.

Exhibit 1: Supplemental Declaration of Chris Hakim re Ex Parte Heariﬁg on Order
Vacating Appointment of Receiver filed in case number 37-2018-00034229-CU-BC-CTL in the

Superior Court of the State of California, County of San Diego, Central Division.

EXHIBITS 1 AND 2 AND REQUEST FOR JUDICIAL NOTICE IN SUPPORT OF
DEMURRER BY DEFENDANT NINUS MALAN TO COMPLAINT BY PLAINTIFF
CHRIS HAKIM
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,Charles F. Goria, Esq (SBN68944)

GORIA; WEBER & JARVIS . -
1011 Camino del Rio South, Suite 210
San Diego, CA 92108

Tel.: - (619) 692-3 555

Fax: (619)296-5508 -
| Attorneys for Defendant CHRIS HAKIM_

SUPERIOR COURT OF TI-[E STATE OF CALIFORNIA

COUNTYOFSANDIEGO, CENTRALDIVISION _

)
)
)
)
)
A . _ )
-_NINUS MALAN anmd1v1dua1 CI-IRIS ;
1ol MANAGEMENT CONSULTING, INC., ;
1| ONTTED HOLDINGS GROUP, LEC, a - __;)J_;-;f
- California limited lability company; “FLIP D) o He
MANAGEMENT LLC, aCallformalmtedr ) Timey. 2:00° PN
). Dept.s C67 =

)

)

)

)

)

)

)

)

)

)

)

)

-'SALAM RAZUKI an md1v1dual
Plamtlff

Cvs -

. an mdwtdual MONARCH
California corporation;. SAN DIEGO: ..

" Jiability company; MIRAES'IE
: PROPERTIES LLC; a California lmnted

Caselo 37-20.18'..00034229:Cu-BC-CTL:" |
- _.(Unlmnted C1v11 Actlon) |
Y SUPPLEMENTAL B e
) DECLARATION OF CHRIS HAKIM

o _‘REEXPARTEHEARINGONORDER«:'
S 'VACATINGAPPOINTMENT OF

liability company; ROSELLE PROPERTIES, L

LLC, aCahfenna Jimited liability compauy, ' o )
| fComplamt Flled. " July 10 2018

-,BALBOA "AVE COOPERATIVE, 2" -~
California nonprofit mutual bénefit
corporation; CALIFORNIA CANNABIS
GROUP, & California, nonprofit mutual

INC. a California nonprofit mautual benefit

Not Set

: corporatlon, and DOES 1 100 mcluswe,

26

Hakim.Declaration

" SDSC Case No. 37:2018-34209-CUBC-CIL AR




10
11

12
13

14

15 2

16
17

18

19

20 |
©21
22|

23 section 3. 4 of management agreement) checks drawn on the bank account to be utrhzed bY o

24

23 MEP For purposes of any prehmmary m]unctlve order therefore, an order restnettng _,i -_-'

26
27

I, Chns Hakun declare

_' ) 1. I am one of the defendants in the above referenced matter, and Iam over the

age of 18.

2. At all t1mes herem menttoned, I have been and stlll am one of the owners of '

Mira Esta Propertles LLC (MEP) At all times sinice MEP Was formed, I have been and still'

‘ amthe managmg member of MEP
- 3.-. As I stated in my prtor declaratlon ﬁled on or about August 13, 2018 L

bégj inhing on or about August 3, 3018 MEP began operatmg a busmess consrstmg of the c

productlon of various byproducts of cannabis for distribution to reta11 dlspensanes and other .

_ such estabhshments As I also stated in my August 13, 2018 declaratron, I negonated an". L
"agreement w1th Synergy Management Partners LLC ("Synergy") Synergy began |
,_;management acnvrty at era Este on or ab0ut August 3 2018 On or about August 10

"2018 the agreement w1th Synergy was reduced 1o wntmg A true and correct copy of thls ) "

new management agreement for era Este 1s attached hereto asE

-reference .made.-a- partherGOfASIalSOSpemﬁedm myAugust13 018(130131'311011:“‘1 b

-a]most 1mrned1ately aﬁer 1t began 1ts operatlons Synergy generated more than $200 0@0 m

orders durmg the ﬁrst Week of 1ts operatrons ’Ihe orders have not as yet been ﬁlled,

"however, S0 the momes have not been pmd to Synergy or to MEP

Synergy reqmres the S1gnature of both a representatlve of Synergy and a representatwe of o

Talim Declaration -+~ . "~ SDSC CaseNo. 37;_2013-342_29-cu-13cécri.. SR

: j 3.0 As speclﬁed m the management agreement between Synergy and MBP (at ;‘ o L
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: mlsapproprlaied by the recewer for a number of expenses completely unrelated to MEP As -

'ofthat agreement as ofJuly 10 2018 as follows : 5' 'f' -' '

expendltures from the MJra Este operatton and dnected at MEP wﬂl restnct expenchtures L e

from the subJect busmess account notw1thstand1ng that Synergy is not a party to t}ns

htlg_at_lon.

. 4. | 1 have rev1ewed the declaranon of Jnn Townsend, managmg member of‘; 2o =

v

” SoCal bmldmg ventures LLC (“SoCal”), as well s the attachments to that declaratlon “The '_
; declaratlon and attachments are noteworthy 1n several respects FJ.rst, Townsend’ B
declaranon and accountmg show a transfer of $170 600 on July 19, 2018 to the recewer for o

and oD account of MEP. (See Exhibit B to declaratlon of Jim T ownsend) As prevmusly L

noted in my August 13, 2018 declaxanon, these funds were commmgled and |

.:a result the August 2018 mortgage payments due om, loans encum t ed' by M

v_.property could notvbe pald by the recetver I was requn'ed to pay them .ﬁ'om my personal; S

g SoCal was termmated on July 10 2018 Pursuant to the management agreement between 9 o
191" L

o _SoCal and MEP SoCal agreed to pay expenses, a mmlmum guarantee, and a managemat Lo
20, SR
o fee A true and correct copy of the management agreemenf between SoCal and MEP 1s N

' attached hereto 35 BXhlblt 2 and, b}' thls Ieference, made a part hereof. SoCal was m default_f'{ R |

A.‘ Faﬂure to pay the Iune 2018 management “fee of $60,300

Faﬂnre to pay the May 201 Smtmmum guarantee payment of $50 000

Hiakim.Declaration T " SDSC.Case No. 37-2018-34225.CU-BC-CIL -
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Fallure to pay the Iuly 2018 management fee of $60, 300
| Farlure to pay the June 2018 minimum guarantee payment of $50 0(}0

Fallure to pay uttlrtres in the amount of $12 000;

rﬂe.w.o“

Failure to pay SoCal’s poruon of the CUP cost in the amount of o

$18 954 (sectlon 5.5 of Exhtbrt 3)

G.  Failure to pay SoCal’s rermbursement of the tenant nnprovements due :

March 2,2018 of $125, 0(}0 (sect:lon 5. 4 of Exhibit 3);

H. Fallure to pay the optron fee of $75 000 due March 15 2018 (sectlon ) '

8. 1 of Exhlbtt 3)

The total ofthese defau]ts as of July 1 10, 2013 was $451,554., As prewously stated in my -

13 ‘ August 13 2018 declaration, nottee of certam of these defaults was speerﬁed m'fj L
| :correspondenee ﬁ:om my counsel Gona, Weber and Jarvrs, by Davrd Jarvrs, in hrs letter of .
| June 1 2018 These defaults persrsted for more than 25 days That is srgrnﬁcant because" B o

‘ jthe management agreement between SoCaL and MEP prov1des J_fo ennmatron “at the optlon E

of the Company upon the farlure of the Manager to make any payments as are reqmred
herem, and sueh farlure has gone uncured for twenty ﬁVe (25) days f01low1ng nOtlce to e
: Manager by Company and/or Old Operators” (sectron 6 2 Exhlblt 2). Addlttonally, on or '-: : _-"
'.about June 29 2018 Mr Nmus Malan andI sent a letter to SoCal advrsmg SoCal-of lts ;_':.5_ ':‘ o
2 2' 'defaults and demandmg that they be cured. A true and eorrect copy of satd June 29 2018 _
sl conespondence 1s attached hereto as Exhrbrt 3 and, by thlS reference made a part hereof | -;.1','1:. ’i: ;

SoCal farled to cure these defaults at any tune before July 10 2018

~EmDeclararon. . . spsecaseNo.a;v-zors-suza-_eU-BC-crL--..--_'- S
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| 6 Townsend’s accountmg also states that SoCal made the payment for. “Iune M
rent” on June 4 2018 in the amount of $60,300. That is fa]se SoCal never rnade that

payment Townsend’s accountmg also states that SoCal made the CUP payment for Mn'a :

Este in the amount of $15, 400 That is also false SoCal never made that payment co

Townsend’s accountmg also docs not show the three “bounced’ checks that 1t dehvered to o

MEP True and correct oopres of three checks retumed due to msufﬁcrent funds are” .

| collec’nvely attached hereto as Exhlbrt 4 and, by thlS reference made a part hereof 7.

7. SoCal never paid MEP the nonreﬁmdable option fee of $75, OOO (regardless of

whether the optron was ever exerclsed) that was due on March 15, 2018 pursuant to sectron

8.1 of Exhrbrt 3. (Ttns 1s also evrdenced by the lack of any such entry on Townsmd’ SR

accountmg for Mira Este)

8. Townsend’s declaratron states that equlpment at the facrhty belonged to

SoCal However, the management agreement between SoCaI and MEP speclfies that alLreal -

and. personal property at the facrhty belong to MEP See, eg, sectron 4 3 6 of the ‘_'”.

managernent agreement between SoCal and MEP
9 - In varrous docurnents subnntted by SoCal assertrons have been made SoCal"‘ -

did not make these payments because there was uncertamty about “who were the owners

The management agreement is clear, however that the contractlng party in the management _l : o
greement was MEP There is absolutely no drsagreement that MEP owns the facxlrty and R
' has owned it at all trmes There 1s a.lso no drspute that MEP is the sole owner of the real
property in whrch the faclhty is located and is sole owner of the n:nprovements compnsmg o

the facrlrty and all real and personal property located therem, pursuant to sectmn 4. 3 6 of o

fWdmDeclamgion . SDSCCwelNo, 372018-34229-CU-BC-CTL. -
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Exhlblt 3. The onl;s«r alleged dlspute or alleged uncertamty is whether or not plamnﬁ' has L

'some type: of cianm agamst Ninus Malan that would allow M. Razukl to clann some type of i - o

'equ.ltable mterest in Mr Malan s ownershlp interest in M.EP That dtspute or uncertamty -

has no beanng whatsoever on SoCal’s obhgatmns under the management agreement w1th e

MEP SoCal’s obhgatlons to MEP exrsted regardless of who the owners of MEP were orh:‘ L

10 In vanous papers and declaranons submttted by plamttff accusatlons have e
been made that 1 have con5p1red w1th defendant Malan to steal monies from the Balboa" L

facrhty There is no vahdny to these accusahons "1 have no ownershlp mterest m. the -

, ':Ba’lboa facllxty, and there has been 10, theft, szappropnanon, or embezzlement of funds by o :
: 13 : me m connec’uon wrth the Balboa operatxon. I located SoCal as a manager,

-andparhctpated S 7

14 :‘ in the negotlanon of the management agreement between SoCal and Balboa Based_on that _':_;- o

13_?71‘ L

the extent that the eourt nnposes any type of resh'ammg orde: or m'uncuve order’dunng-"\_% :

these proceedmgs, request 1s made that the mjunctwe order net n:npaet momes that would

'otherw;se be d:stnbuted to me I rely on momes from Mn:a Este to meet hvmg expenses, L ¥ 'f - T

K IS

1

“HakdmDeolaration T SDSC.Gass No. TT2018 3B CO-BGCIL -~
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and an mterruptton of these momes would be extremely detmnental to me

w 3] =

lthose matters stated on mformatlon and belief and as to those matters I belleve it to be true. .

Catifomza. ‘ |

(/ Chns Haklm
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1 de"la‘-'e “ndef penalty of perjury that the foregomg is lrue and correct except as to S

| ThlS declaratlon was executed t‘ms fé-ﬁ‘ day of August 2018 at San Dxego County,' -

Hokm Declation ~ ————"SDSC CasoNo. 37-201834229-CUBCCIL _~ =~ &
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'Charles F. Goria, Esq, (SBN68944)
GORIA, WEBER & JARVIS

- 1011 Camino del Rio South, Suite 210

San Diego, CA 92108
Tel.: (619) 692-3555

“Fax: (619)296-5508 - L |
"Attomeys for Dcfendant CI-IRISHAKIM , B

SUPERIOR COURT OF TI:[E STATE OF CALIFORNIA _

COUNTY OF SAN DIEGO, CENTRAL DIVISION

201

CaseNo 37-2018-00034229-CU—BC—CTL.. :

SALAM RAZUKI an 1nd1v1dua1
' Plalnuff

A '

nig: corpora f, S
ED. HOLDINGS '

Ca.hforma no
oo;porat:oﬂ ALIF LA i i

GROUP; & Cahformanonproﬁt utual o
beneﬁt corporation; DEVILISHEELI HTS
INE. a California nonproﬁt mitual benefit.
corporauon, andDOESl 100 ,cluswe’ R

. ,'; Defendants

5 i

B A T4 '
I ) Ly

I D T e oo s - .
LW _-‘--_:."‘ P ‘ PURTIREE P - E S
. R, T At - v

Fakim Ex Pare Pouts Amhorifies | sns_c;;’Cas;No,~37;2ors-34229CUeBQCTLf'-.-r—_r, o
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_those assets Indeed, p:elunmary

ownershlp mterests and enntlemen '

Defendant Chrls Hakun respecifully submlts the followmg memorandum of pmnts

and authormes relatlve to the ex parte proceedmgs

mvolvmg the appomtment of a recetver n

and the subsequent vacatmg of the order appomtmg the receiver:

1. INTRODUCTION

Notmthstandm g the hyperbole in the paperwork submltted by plamtlff in .

'intervention, SoCal Building Ventures LLC (“SoCal”) and plaintiff Salam Razu.kl

(“plaintiff”), there is no dlspute by any party that defendant Chns Haklm owns 50% of Mn'a '

_ .that defendant I-Ialnm owns 50% of Roselle Propertl

,-Este Pmpertles, LLC (“MEP”) whzch in turn owns all of the pr0perty, nnprovements and

_ facﬂxty at 9212 Mira Este Court, San Diego (“MIEP Facﬂlty”) There is hke\mse no dlspute

es LLC (“Roselle’ ) whach in turn owns

all of the prOperty and nnprovements at 10685 Roselle Street, San Diego, Cahforma 92121

_ Ilkew1se be msupportable, smce no showmg has-been Of

'_i"notenntledto thoseproﬁts or dlstnbutmns R
200 SR

-There is no bas1s to appomt arecewer to control and operate Mr Haknn 8 ownershap

' mterest in MEP and Roselle smce ne one clanns entltlementto Mr Haknn s mterest 1n

A bnef rev1ew of the pertment matters in. th1s lmgauon mvolvmg Mr Haknn shows RS

-. the followmg

’ L Alﬂlough Mr Haklm has been named

as a defendant, he dos not reale have a _‘ _'

“dog in the ﬂght” between plamtlff and defendant Nmus Malam Mr Hakalm has no mterestm

the Balboa fac1l ty Aa noted, Mr Halnm isa 50% owner nf MEP and k2 50% owner of ReSelle

. n;_ .

Hakim Ex.Parte.Points. Authorities

SDSC Case No. 37-2018-34229-CO-BC-CIL, - .
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and?neither. 1 ".. . Malan‘dls_. utes Mr Hakrm'sownersh T

Mira Este or Roselle
2 When MEP and Roselle were bemg formed and the propertles were bemg L

acquued plamttff had every opportumty to step up” at that ttme and make hts posmon legal and - :

_ of record He knew when the properttes were bemg aequ1red because he partrctpated in thelr'

qutsrtton Further, plamttff was actually the owner of Balboa before transferrmg 1t to Mr |
Malan in 2017 He now clatms that he is entltled to equttable mterests m these properues
However, for various reasons that actually may very well gtve rise toa defense of unclean hands
he ehose to remain s,tlentl MEP and Roselle were formed and the properttes were aequtred _

2

w1th0ut plmnttft’ s purported 1nterests bemg made of reeord L

- 3 Mr Haknn also has 1o “axe to- grmd” nmth SoCal exeept that they were not',__.'f'. S

-\

Haklm sSupplemental Deelaratton,the : ‘ T ol i ents e

:to Mrra Este alone The defaults were not cured. Moreover, ne of the defaults was th fatlure‘_fi ;' -

';of SoCal to pay for the optton in: the amount of $75 000 that was due on March 15 2018 Any: ‘L; :

. 1o the extent that Mr. Razuki was eymg to avord hrs credrtors in keepmg these propettes out of Ius own name, :

equrty wtll not etd h1m See, e g Tagnazzi V. Wdhelm, 6 Cal 2d’ 123 125
(E)qutty wrll not lend its.aid to estabhsh 2 trust or enforcea eontraet whieh is ta.mted w1th ﬁ'aud As :

.~ for the purpose of hindering, delaymg or defrauding his eredrtors cannot by any action- m équity obtainal
* - reconveyance from his grantee, nor can ariyone clainming 1 under htm, exeept an innocent. purchaser“ We:- =
© . pausetocite but a.few of the innmerable authotities. centammg declarations to-this éffect: Bennattv.
~-  Brown, 206 Cal: 424, 428 [274 Pac. 532]; Farra v. F aria, 100 Cal App. 1‘77 181 [280 Pac 187] Allstead L
R Laumerster, 16-Cals App 59 [116 Pac. 296] . L L

~—Fiakim Ex Pacts Polnis Authorities “SDSC Case No, 37:2018-34229-CUBCCIL .

stated in Saint v. Saint, 120 Cal. App. 15, 22 [7 Pac. (2d) 3’74] "he who executesaeonveyanee ofproperty Lo R
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-clann by SoCal that it s’nll has any optton nghts relat:lve to MEP is 1ncon'ect Any rtght of SoCal
to acqutre an 0pt10n in the MEP Fac1hty ended on March 15, 2018 when they farled to pay for‘ ‘
the optton. In addltlon, Mr Halom was adv1sed that SoCal employees af the Balboa facthty were

caught srnokmg marijuana on the _]Ob Also, SoCal did not take any action to advanoe the CUP o

regarding the Roselle facllny There are only a very lnruted number of CUP s that the crty is

' 1ssu1ng and SoCal’s failure to take a proactrve and d111gent eﬁ‘ort to obtam a CUP for Roselle '

mrght very well prevent Roselle from even obtarmng a CUP. For all of those reasons, SoCal was.

termmated on July 10, 2018

4. On July 19 2018, some nine (9) days after it was termtnated, SoCal pard the
recelver $170 600 on account of and earmarked for the MEP Fac111ty Not\mthstandmg that ther ‘

$170 600 was earmarked for Mira Este the receiver took it upon hrrnself to apply the ma_lonty of . '

1 that money to- other expenses unrelated to the MEP Faethty When it came time to pa.y the . -
' mortgage 011 Mll‘a ESte on AUgust 5 Mr Hak1m requested that the recelver use: thts $l70 600 to-_ _: o
| APaY ﬂl‘-" 1oaﬂ payments However, by then, the rece1ver had'!":lblown through”$170 6(}0 and there : .: ‘__;‘: .'
was only $15 000 an msuﬁment amount to cover the mortgage payments on Mxra Este L
.‘_' i 5. ' In early August 2018 Mr Hakrm entered mto a new management agl‘eemeﬁ »forr__“":, L
| Mna Este wrth S}'nergy Management Partners, LLC (“Synergy ’) In the ﬁrst week of the; .

| management agreement v\nth Synergy, the facrhty generated in excess of $200 000 m orders L |

Contrarlwrse, m the more than seven (7) months that SoCal managed the MEP Famhty, SoCal

was so dlIatory in 1ts performance that 1t d1d not get around to evell opemng the MEP Faclhty fot: R

operat:lons - o :
o 6. ~Under the new management agreement between MEP and Synergy, Synergy bas

- Hakirn.Ex.Pane;Points.Authoriﬁes e - SDsC Case No. 37—20-18-34229@U-BC'—CTL o LT

£
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to mmntaln the stnctest of records and accounnng These reeords and accounnng are ample
enough to protect both plam’nff and SoCal’s clalms in that they wﬂl prowde a complete and ;
detalled accoummg of all income and exPenses of the faclhty To the extent that there is any .
validity to SoCal’s or plamtlff’s claJmS for damages based on lost profits from the MEP Fac111ty, |
the detailed acJ:countlng will -l'eave mtaet any elanns for da:nages_for lost profits without the need
for an expenswe and unnecessary receiver. | | o | o

7 SoCal also cla:lms tha:t it has substannal eqmpment at the ‘Mira Este facﬂlty
However the management agreement between MEP and SoCal spec:ﬁes that all prOperty, both -

real and personal belongs t0 MEP (at section 4.3. 6. _ ’

As w111 be seen znﬁ-a the drastlc remedy of a reeeWer is completely unnecessary and |

1 and plamttﬁ' The hlghly ques’norxable performance of the :recewer thus fa.r m mlsappropnanng;_ : : "

13_---‘
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pract:lces of the current reeelver .

2. . CODE OF CIVIL, PROCEDURE SECTION 564
RECEIVERSHJP IFTHEREARE @THER I:ESS;

~Fiakim ExParts Potmis.Authorifios. . . .  SDSC CaseNo. 37201834220-CU-BC-CTL |
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ALLEGED RIGHTS OR ]NTERESTS OF THE PARTY SEEmG TI-IE RECEIVER.

, Code of Clvﬂ Procedure seotlon 564 authonzes the appomtment of a recetver m some o B

eleven dlfferent crrcumstances _The only basrs referenced m the paperwork submrtted by SoCal I

é and plamtlff is ﬂ'te “catchall” prowsron of CCP sectton 564(b)(9) that a reoewer rnay be-;:
Z appomted “where necessa.ry to preserve the property or nghts of any party” However, the e
. appomtment of a recetver under sectlon 564 is srgmﬁcantly restrlcted by the oft—c1ted rule: _
) 8 _that(because of the drastlc nature of a recewerslup, a less severe remedy wrll be utlhzed lf'-
._ | 9% adequate to protect the subJect property or rlghts of a party
.10 o In 6 thkm Cal. Proc Proc Prov Rem § 420 the author dlscussed the remedy of recelver as
: 11 . follows o | ‘
: 13§ - g "__,‘”The appomtment of a receiver is & harsh and drastro remedy, granted only in eases of PN

' extreme necessity -and- when no other legal .or eqmtable remedy is ava.tlable W

- appomtment of a recerver is generally within the discretion

" upholding ‘the demal of a recelver tend 10 emph' the &3
i ‘remédy. It is saidl. to be, "hiarsh’ -
'* necessity, wiien no other-legal Or e
naryremedy,

- upheld that the discretion: to’ grant (¢ ; I
" Rutter Group, Crv11 Proc Before rtal §9 743 ¢ eq‘ 65

© " Hence, while it i5a discs

18] g8, 19) | ST LRI S
19| e poiated remarks mElsoov Nyhan (1941) 45 CAZA 1, 113 P2A4T4 e worth:-'j.;‘,._‘- -

- notirig: "Receivérs are often legal | luxunesrﬁ'e‘ uently I¢] reseotm an. extray‘

. 'a losmg htrgant When 1t appear‘s that 1i0- reasonabty;;oertam ?ben

POSSGSSK’B Of the mme and equtpment Plamtlff also asserted that a--lease to defendant for thel,l:?';._' B ‘ |

“Halim Ex Parie Pots. Authorities .spscgaese.{37,zols-3'42gg;cu.ec:.m‘-- EELR

Whllethe e

tcostto T

AR
\._.

the plamtrff asserted that it Was the owner of a mme and equlpment and that 1t was entttled to the PUR |
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mine . and equrpment was votdable and that plamtrff had rescinded the lease, but defendant‘-

refused to return possessmn On plamtrff’s request, the court appomted a receiver. ‘On appeal .

the court of appeal reversed, notwrthstandmg evrdence that defendant contmued to operate the 5

mme and deplete the ore and mmerals from the mine. The court of appeal explamed that

plamtrff’s alleged nghts in the mme and eqmpment could bc protected by a far less drasttc

procedure than the appomtment of a receiver. The court of appeal also detenmned that plamtxff

had not rnet 1ts burden of proof that the appomtment ofa recerver was necessary to protect the e

property from bemg lost removed or matenally darnaged in the event that a Judgment was '

obtamed by the plamtrff At 116 Cal App 2d 873, the court stated

" parties, @ court should not take pmperiy aut of the hands of its owners. “ -G, Cel Co
- v. Superior Court, 196 Cal. 604 [238 P. 926]; Fischer v. . Superior Court, 110 Cal. 129
o [42P.  5611; Dabney Qil Co. v. Providerice Oil Co., 22 Cal:App. 233 {133 P. 1155], 53
... Cl,p.25 i (Golden State Glass Corp. V. Superzar Court 13, Calid 384 393 [90 P 2d -
"1 751.yCA(3) (3) Or, as stated in the Dabiiey-cdse, supra; Wh re. '
.. protectall the rights o whicl the applican pointme
L be entzt!ed, a recenrer wr!l not be appomted."'“ Citing

In ‘he Pfesent case, in. the present case, the Balboa and Mrra Este fa‘cﬂmesere Lo

_ operattonal The property and fac1ht1es cannot be Operated by a-‘:_ ' celver as effectwely or

‘mexpensrvely as they are bemg operated now Any purported mterest that plamnff or, SoCal may | -

-assert in these fac1ht1es can easrly be protected by prehmmary 1n3unct1ve orders preventmg the o

transfer or sale of any assets other than m the normal course of busmess Further, any
drstnbutrons or profits to whlch platntrff or SoCal nnght be entrtled can also be easrly protected
based on the detmled records that are reqmred to be kept at Balboa and Mrra Este s

In regards to Roselle, there is even less aneed t’or any prelumnary orders Roselle 1s

ok Ex Pato Polns Authorities . SDSC CaseNo. 73018 3420-COBCTIL -~

“And because the remedy of receivershlp is so drastic in character, “_Ordmanly, if there is o
. any other remedy; less severe in its results, ‘which will adequately protect | the rights ¢ of; the R



= W N

~3 o U

10
11
12

13].
14
15}

17

181"

19

20

21

22|

23
_ 24

25|

26
27

declaratlon contarmn _com etent_testrmon _based on_ ersonal kznowled_' e.:of 1rre"_arable harm -

posseSSed by a third party tenant, and there has been httle movement towards turmng that facrlrty
mto an operatronal cannabrs busmess Rentals from the thn'd party tenant can easﬂy be

accounted for and net rental, if any, can be dlstrrbuted in accordance w1th ownership mterests a8 -

they are deterrmned ata later date.

R It should also be kept in mind that there | is no questron that Mr. Haknn is entltled to 50% o

of all assets mcludmg proﬁts and dlstnbutrons of M1ra Este and Roselle. No one dlsputes that |

' ntltlement Therefore, there should be 10 prehmmary orders made by the court in regards to

9| Mr Halum s ownershrp interest in Mira. Este and Roselle

3, THE WITHIN EX PARTE APPLICATION IS WITHOUT MERIT BECAUSE
PLAINTIFF HAS NOT PROVIDED ANY SHOWING IN HIS MOVING PAPERS OF -
ANY IRREPARABLE HARM, IMMEDIATE DAN! GER, OR OTHER STATUTORY
BASIS FOR THE EX PARTE A.PPOINTNIENT OF A RECEIVER AND WITHDIJT A
NOTICED MOTION OR ORDER TO SI—IOW CAUSE. . - .. 8

Ex parte apphcatlons are govemed by Cahforma Rules of Court, Rules 3. 1201 et sequel

Rule 3. 1202 requues that an . apphcant “must make an afﬁrmatwe factua.l shomng__r_r_l_;r_. L

unmedlate_dan er, or an other statuto ‘ basrs for )

| In the present case, pla:mtxff has made no showmg of ureparable harm ot medrate._ SR .
| danger Al momes bemg generated by the Balboa and, era Este faclllttes a8 well as rent ﬁ'om' S

Roselle are subject to detarled accountmg requlrements Any entltlernent of plamtrﬂ" or SoCal to

these monies w111 be compensable in damages wrthout the need for any | mtenm orders Further o
‘any nght to ownershrp that plamt].f.f or SoCal might ultrmately be able to prove also does not. .

requn'e any mtemn or prelmnnary orders Addrtlonally, there has been absolutely no showmg__ _
that defendants mtend to sell or encumber these properhes for the su:nple reason that no such

mtentlon exists, In short, no Judrc1al mterventlon is reqmred at t]:us ’ome to protect any L

8

™ Hakim Ex.Partc. Points. Authorities — " SDSC Case No. 37-2018:34229-CU-BCCTL .+ -

trn re11ef ex” arte) Emphasrs added R
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questlonable nghts that e1ther plamuff or SoCal has in these faclhtles

' Moreover, 1t has long been the law in Cahforma that an ex parte appomtment of a' -

: corporate receiver is so dangerous that it should only be done 111 €ases of the greatest emergeney '

and where, w1thout such appomtment 1rreparable injury will mewtably result and where a less :‘ o
strmgent remedy wrll not protect the nghts of all the partres Fzscher v. Supenor C‘ourt of San o
Francrsca, 110 Cal. 129 See, also 6 W1tkm Ca] Proc. Prov Rem § 445 whlch Teads i in part as ',_ 3

follows

~ “It has been pomted out that the remedy ‘of reee1versh1p is avallable only on a strong '
_showing of necessity and lack of other adequate remedy. (See supra, §420.) An ex parte -
order is still more harsh and should be issned only in an emergen that makes B

- immediaté _action lmperatlve. Several cases have held the showing. insufficient. .
. (See 4.G. Col Co. v. Superior Court(1925) 196 -C. 604, 613,238 .P. 926,supra, . -~

“. .. Smith (1946)-76 C.A2d 16, 21, 172 P.2d 365, suprd, §422; Turner v: Superior Court .. -
(1977) 72 C.A.3d 804, 810, footnote 2, 140 C.R. 475, infa, §456, quotmg the text.). (011 S

- ‘preservation;of. status quo where court does not grant ex parte order, see Rutter Gﬁoup, T

R le Proc Before Tnal §9*756 )” (Emphas1s added) DL o

- The shomng requlred to support the appomtmenf f a' i

6 Wrtk:m Cal Proc Prcw Rem § 446 as follows

’ “The requued showmg s amphﬁed by C RC " Rlﬂe ’
matters, - the’ apphcent "must show in detall by nﬁ -
. following:.' o B

(D) The type of emergency and why the apphcant would suﬁer g eparable m_;ury durmg BT
" the time needed fora not:lced hearmg (C RC., Ruil¢; 3.1175(8 % : SR
_ - (2) The names, addresses, and telephone munibers; of the indi Is m actual possessron‘ " .

" of the property for Whlch a receiver is requesfe or.of '

principal agerit of a corporation in. possessron. (C R.C ‘Rule’3. 1175(a)(2) )

(3) The manner in whrch the persons m possessmn are usmg the property (C R.C Rul
o 31175@)03).) . s

S (@ If the property is part of the plant equlpment, o stock mtrade of a;busmess, the R

" nature and approximate - size Or extent. of the" busmeSS and “facts. sufﬁcrent to show S

- whether the takingof the: property by a recéiver would stOp or senously mterfere v.uth the e

- operation of the business: (C.R.C., Rule 3. 1175(a)(4)) AR
3 any of these matters is unknown and cannot be ascertamed by due d1hgenee the_ S

~Hakim Ex Darte Pomis Authorities .~ SDSC Case No. 372018 34Z9-COBCCIE .

121 §422; McCall v. McCall Bros. Co. (1933) 135 C.A::558, 559, 27 P.2d 648; Rogersv. .
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appheant must speelfy what mformatron is unknowu, and the steps that have been, taken"
to acqurre that information. (CR.C Rule 31175 )”

In the present case, the ewdence that plamtlff has subnutted is little more than the Iegal
eoncluswns and general allegattons of hls complamt Ormtted from his paperwork is any o
mformatron concermng the eeonormes of the property, such as the gross mcome (or laek thereof ‘
in the case of Mu’a Este and Roselle), the operatmg expenses and what would be left ovet to pay |

and support a receiver. In parttcular no showmg by plamuﬁ' was made relatlve to: the type of, g

;emergency and why platntlﬁ' would suffer 1rreparab1e mjury dunng the time needed for a notreed R
hearmg, the names, addresses and telephone numbers of the mdmduals in actual possessron of -

the MEP Facﬂlty or Roselle the property for whrch a recelver is requested the manner in wluch'“ ‘ o

: 'the busmess, and facts sufﬁcrent to show whether the takm the prqperty by arecerver WOuld '. .
14} ' i S

1’5 : stop or. serlously mterfere wrth the operatton of the busmess

In regards to Roselle there would;b- 'msufﬁ‘

recewer even 1f there wa_ ;need to do so

Contrarlmse, Mr I—Iak1n1 has submltted'a detatled e

: fact that there is no controversy or factual 1ssue regardmg v ;if '
20 '

m MEP and Roselle There 1s also no factual 1ssue regar*“_ g-SoCal’

i It can readlly be seen from the paperwork subrmtted in opposmon to the appornunent of a .

recetver that not only would defendants Mr Malan, Mr Haknn and the respeettve entltles_;" A :

himself would be drsadvantaged by the appomhnent of a recetver beeause of the depletlon of net

P .
I. :
» .
.

| 71‘0_'1" -

Fiakim. Ex Parte.Pornis Authorities =T SDSC Case No. 37-2018-34229-CU-BC-CTL

§
i
1
t
¥
1

through whrch they operated be adVersdy affected by the appomtment of a reeewer, but plamttff e



10

1]
Cazi

16.

_’20

21
c221 .

23
24

25|

26

270

proﬁts necessary to support the recelver and his cotene of "consultants“

4 CONCLUSION

ot

For all of the foregomg reasons, 1t is requested that plamnff s ex parte apphcauon for the -

appomtment of a receiver be demed. If any prel]mmary mjunctlve orders are deemed o

assets of the MBP Famhty and Roselle .

ated: W”’/J—a/aﬁ’ ~

3]
14§
N

17f .

19

B

Co11

'appropnate they . should be hmlted such that they do not 1mpact Mr. Hakim’s 1nterests in the .

_ iRespectfuIly sﬁbmiuéd,

GORIA, WEBER & JARVIS

e

Charles E. Gona :
Attorneys. for Defendant '
Chns Ha.kun .

" Hakim, EBx.Parte.Points. Authorities

SDSC Case No. 37-2018-34229-CU-BCLCTL .



