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ANDREW FLORES

California State Bar Number 272958
Law Office of Andrew Flores

945 4% Avenue, Suite 412

San Diego, CA 92101

Telephone: 619.256.1556

Facsimile: 619.274.8253
Andrew@FloresLegal .Pro

Plaintiff In Propria Persona
and Attorney for Plaintiffs
Amy Sherlock and Minors T.S.
and S.S.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

ANDREW FLORES, an individual, AMY
SHERLOCK, on her own behalf and on
behalf of her minor children, T.S. and S.S.

Plaintiffs,
VS.

GINA M. AUSTIN, an individual; AUSTIN
LEGAL GROUP APC, a California
Corporation, JOEL R. WOHLFEIL, an
individual;, LAWRENCE (AKA LARRY)
GERACI, an individual;, TAX &
FINANCIAL CENTER, INC., a California
Corporation;, REBECCA BERRY, an
individual; JESSICA MCELFRESH, an
individual; SALAM RAZUKI, an individual.
NINUS MALAN, an individual;
MICHAEL ROBERT  WEINSTEIN, an
individual;, SCOTT TOOTHACRE, an
individual; ELYSSA KULAS, an individual,
FERRIS & BRITTON APC, a California
Corporation; DAVID DEMIAN, an
individual, ADAM C. WITT, an individual,

1

Case No.: 3:20-cv-00656-BAS-DEB

EX PARTE APPLICATION FOR
LEAVE TO FILE ATTACHED
SURREPLY TO DEFENDANTS’
REPLY TO PLAINTIFFS’
OPPOSITION TO DEFENDANTS’
MOTION TO DISMISS.
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RISHI S. BHATT, an individual, FINCH,
THORTON, and BAIRD, a Limited Liability
Partnership, JAMES D. CROSBY, an
individual;, ABHAY SCHWEITZER, an
individual and dba TECHNE; JAMES (AKA
JIM) BARTELL, an individual; BARTELL &
ASSOCIATES, a California Corporation;

NATALIE TRANG-MY NGUYEN, an
individual, AARON MAGAGNA, an
individual;, A-M INDUSTRIES, INC., a
California ~ Corporation; BRADFORD
HARCOURT, an individual; ALAN
CLAYBON, an individual, MICHAEL
TRAVIS PHELPS, an individual; THE CITY
OF SAN DIEGO, a municipality; 2018FMO,
LLC, a California Limited Liability
Company; FIROUZEH TIRANDAZI, an
individual; and DOES 1 through 50, inclusive,

Defendants,

JOHN EK, an individual;
THE EK FAMILY TRUST, 1994 Trust,

Real Parties In Interest.

The Plaintiffs in the above-captioned case, through counsel, respectfully move for
leave to submit the attached surreply (attached as “Exhibit A”) in response to new
arguments and factual claims made by Defendants Michael Weinstein, Scott Toothacre,
Elyssa Kulas, and Ferris and Britton, APC (hereinafter “Defendants™) in Defendants’
Reply to Plaintiffs’ Memorandum in Opposition of Defendants’ Motion to Dismiss the
First Amended Complaint.

/1
/I
/1
/1
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A. INTRODUCTION

Defendants in their Reply argue, for the first time, that Plaintiffs are in privity with
Darryl Cotton in the related state action referred to as Cotton I.' Thus, they are barred
from bringing the instant action due to the doctrine of res judicata and collateral estoppel.
The Court has not scheduled oral argument in this matter and Plaintiffs will be severely
prejudiced if not given an opportunity to rebut this new raised argument made by
Defendants.

B. LEGAL STANDARDS

Ex parte applications “are a form of emergency relief that will only be granted upon
an adequate showing of good cause or irreparable injury to the party seeking relief.”
Salameh v. Tarsadia Hotel, No. 09¢v2739-GPC (BLM), 2015 U.S. Dist. LEXIS 50354,
at *6 (S.D. Cal. Apr. 16, 2015) (quotation and citation omitted). The application must
address why the regular noticed motion procedures are not adequate and must be
supported by admissible evidence. /d. at *6-7. Second, the moving party must be “without
fault” in creating the need for ex parte relief. /d. at *7.

“Moving parties are required to raise all of their arguments in their opening brief
to prevent ‘sandbagging’ of the nonmoving party and to provide opposing counsel the
opportunity to respond.” Lewis v. Gotham Insurance Company, Civil No. 09CV252 L
(POR), at *2 (S.D. Cal. Nov. 5, 2009) (citing Corson and Gruman Co. v. NLRB, 899 F.2d
47,50 n. 4 (D.C. Cir. 1990)); see State of Nev. v. Watkins, 914 F.2d 1545, 1560 (9th Cir.
1990) (Courts generally refuse to consider new arguments raised for the first time in a
reply brief). It is generally “improper for the moving party to . . . introduce new facts or
different legal arguments in the reply brief [beyond] . . . [those that were] presented in the
moving papers.” Ojo v. Farmers Grp., Inc., 565 F.3d 1175, 1186 (9th Cir. 2009) (citing
William W. Schwarzer, A. Wallace Tashima, and James M. Wagstaffe, Federal Civil
Procedure Before Trial, § 12:107 (The Rutter Group 2005)). This rule is designed to
avoid unfairly depriving the opposing party of a response. See Fox v. Citicorp Credit

L “Cotton I’ means Geraci v. Cotton, et al., San Diego Superior Court Case No. 37-2017-
10073-CU-BC-CTL.
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Servs., Inc., 15 F.3d 1507, 1514 n.6 (9th Cir. 1994); see also Provenz v. Miller, 102 F.3d
1478, 1483 (9th Cir. 1996) (“where new evidence is presented in a reply. . . the district
court should not consider the new evidence without giving the [non]movant an

opportunity to respond.”) (quotation and citation omitted).

C. DEFENDANTS HAVE NEWLY ARGUED THAT PLAINTIFFS WERE IN
PRIVITY WITH COTTON IN PRIOR ACTION.

Defendants have asserted for the first time, in their Reply, that Plaintiffs were in
privity with Darryl Cotton in Cotfon I and are therefore barred from filing the instant
action because of that judgment. The issue is case dispositive. Thus, to avoid prejudice,
Plaintiffs should be afforded an opportunity to respond.

Plaintiffs thus respectfully request they be allowed to file the attached sur-reply.

Dated: August 18, 2020 Law Offices of Andrew Flores

By /s/ Andrew Flores

Plaintiff /n Propria Persona, and
Attorney for Plaintiffs
AMY SHERLOCK, Minors T.S. and
S.S.




Case 3:20-cv-00656-BAS-DEB Document 25 Filed 08/18/20 PagelD.1567 Page 5 of 10



O 0 9 O W B~ W N =

[\ TR NG T NG TR NG TR NG T NS T N0 T N N N S S g e S e S S G Y
o N O »n A~ W NN = O VOV 0O N N N PR WD = O

ANDREW FLORES

California State Bar Number 272958
Law Office of Andrew Flores

945 4™ Avenue, Suite 412

San Diego, CA 92101

Telephone: 619.256.1556

Facsimile: 619.274.8253
Andrew@FloresLegal .Pro

Plaintift /n Propria Persona
and Attorney for Plaintiffs
Amy Sherlock and Minors T.S.
and S.S.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

ANDREW FLORES, an individual,
AMY SHERLOCK, on her own behalf
and on behalf of her minor children,

T.S. and S.S.
Plaintiffs,
VS.

GINA M. AUSTIN, an individual;

AUSTIN LEGAL GROUP APC, a
California  Corporation, JOEL R.
WOHLFEIL, an individual;
LAWRENCE (AKA LARRY) GERACI,
an individual;, TAX & FINANCIAL
CENTER, INC,, a California
Corporation; REBECCA BERRY, an
individual; JESSICA MCELFRESH, an

individual;, SALAM RAZUKI, an
individual; NINUS MALAN, an
individual; MICHAEL ROBERT
WEINSTEIN, an individual; SCOTT

TOOTHACRE, an individual; ELYSSA

Case No.: 3:20-cv-00656-BAS-DEB

PLAINTIFFS’ SURREPLY TO
DEFENDANTS’ REPLY TO
PLAINTIFFS’ OPPOSITION TO
MOTION TO DISMISS THE FIRST
AMENEDED COMPLAINT BY
MICHAEL WEINSTEIN, SCOTT H.
TOOTHACRE, ELYSSA KULAS,
AND FERRIS & BRITTON APC

Hearing Date: August 24, 2020
Time: 10:00 A.M.

District Judge: ~ Cynthia Ann Bashant
Magistrate Judge: Daniel E. Butcher
Courtroom: 4B (4" Floor)
Complaint Filed: April 3, 2020

Trial Date: None

-1-

PLAINTIFF’S MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION TO MOTION
TO DISMISS




KULAS, an individual;
FERRIS & BRITTON APC, a California

Corporation;, DAVID DEMIAN, an
individual, ADAM C. WITT, an
individual, RISHI S. BHATT, an
individual, FINCH, THORTON, and

BAIRD, a Limited Liability Partnership,
JAMES D. CROSBY, an individual;
ABHAY SCHWEITZER, an individual
and dba TECHNE; JAMES (AKA JIM)
BARTELL, an individual; BARTELL &
ASSOCIATES, a California Corporation;
NATALIE TRANG-MY NGUYEN, an
individual, AARON MAGAGNA, an
individual; A-M INDUSTRIES, INC., a
California Corporation; BRADFORD
HARCOURT, an individual; ALAN
CLAYBON, an individual, MICHAEL
TRAVIS PHELPS, an individual; THE
CITY OF SAN DIEGO, a municipality;
2018FMO, LLC, a California Limited
Liability Company; FIROUZEH
TIRANDAZI, an individual; and
DOES 1 through 50, inclusive,

Defendants,

JOHN EK, an individual;
THE EK FAMILY TRUST, 1994 Trust,

Real Parties In Interest

Plaintiffs hereby file this surreply in opposition to defendants Michael Weinstein,
Scott Toothacre, Elyssa Kulas, and Ferris and Britton’s (the “Defendants™) Reply to
Plaintiffs’ Opposition to Motion to Dismiss Plaintiffs’ First Amended Complaint (the

CCReply’))-
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Defendants argue, for the first time, in their Reply that Plaintiffs are barred from
bringing this action on the grounds that Plaintiffs were in privity with Darryl Cotton in
Cotton I' and therefore the doctrine of res judicata and collateral estoppel applies.> In
support of this argument, Defendants note that Flores’ made special appearances in Cotton
1. However, those special appearances on behalf of Cotton, before Flores became the
equitable owner of the Property, does not put Flores in a position of privity with Cotton,
much less the Sherlock parties.

Defendants’ res judicata argument, predicated on Plaintiffs being in privity with
Cotton, fails for at least four reasons:

First:

“Under the requirement of privity, only parties to the former judgment or their
privies may take advantage of or be bound by it. [Citation.] A party in this
connection is one who is [1] ‘directly interested in the subject matter, [2] and had
a right to make a defense, or to control the proceeding, and [3] to appeal from
the judgment.’ [Citations.]”

Patel v. Crown Diamonds, Inc., 247 Cal.App.4th 29, 37-38 (Cal. Ct. App. 2016) (emphasis
in original).

Defendants’ privity argument fails because Plaintiffs were neither parties to the
Cotton I action nor were they in privity with Cotton. Although Flores had a direct interest
in the Property (but not the Sherlock, T.S., or S.S.), none of Plaintiffs had a right to make a
defense, control the proceeding, or appeal from the judgment. Defendants do not allege,
much less prove, otherwise.

Second, Defendants are also barred by the doctrine of judicial estoppel from arguing
that Flores was able to litigate his claims in the Cotfon I action. Flores filed a motion to
intervene in Cotton I arguing, inter alia, the existence of the Enterprise and the Antitrust

Conspiracy (as alleged and defined in Plaintiffs’ First Amended Complaint). (See Request

' “Cotton I’ means Larry Geraci vs Darryl Cotton, San Diego County Superior Court,
Case No. 37-2017-00010073-CU-BC-CTL.

2 The word “privity” is not used even once in Defendants’ motion to dismiss.

3-
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for Judicial notice (“RJN”") No. 1.) Weinstein opposed Flores” motion to intervene and the
Court denied Flores’ motion. (See RIN No. 2.)

Federal law on judicial estoppel governs cases in federal courts regardless of whether
they involve state law claims. Johnson v. Oregon Dep't of Human Res. Rehab. Div., 141
F.3d 1361, 1364 (9th Cir. 1998); Rissetto v. Plumbers and Steamfitters Local 343, 94 F.3d
597, 603 (9th Cir. 1996). Judicial estoppel is an equitable doctrine that prevents a party from
benefitting by taking one position but then later seeking to benefit by taking a clearly
inconsistent position. Hamilton v. State Farm Fire & Cas. Ins. Co., 270 F.3d 778, 782 (9th
Cir. 2001). It “applies to positions taken in the same action or in different actions,” Samson
v. NAMA Holdings, LLC, 637 F.3d 915, 935 (9th Cir. 2010) (citing Rissetto, 94 F.3d at
605)), and is intended to protect the integrity of the judicial process by preventing a litigant
from “playing fast and loose with the courts,” Russell v. Rolfs, 893 F.2d 1033, 1037 (9th
Cir. 1990). “It also ‘applies to a party’s stated position whether it is an expression of
intention, a statement of fact, or a legal assertion.”” Samson, 637 F.3d at 935 (quoting
Wagner v. Prof'l Eng'rs in California Gov't,354 F.3d 1036, 1044 (9th Cir. 2004)) (emphasis
added).

Defendants, having opposed Flores’ motion to intervene and assert causes of action
that were not litigated in Cotfon I, is judicially estopped from arguing that Flores was in
privity with Cotton. Defendants’ argument seeks to unconstitutionally deprive Plaintiffs of
their “day in court” to litigate their claims. Truax v. Corrigan, 257 U.S. 312, 332 (1921)
(“The due process clause requires that every man shall have the protection of his day in
court, and the benefit of the general law, a law which hears before it condemns, which
proceeds not arbitrarily or capriciously but upon inquiry, and renders judgment only after
trial, so that every citizen shall hold his life, liberty, property and immunities under the
protection of the general rules which govern society.”) (emphasis added).

Third, arguendo, assuming the Cotton I judgment is valid as Defendants state, Flores
cannot be in privity with Cotton because then that means Cotton committed a fraud on

Flores’ predecessor in interest, Richard Martin. Consequently, Flores has a cause of action

4-
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against Cotton for fraud. Such a position prevents a finding of privity because Cotton was
not therefore a “virtual representative” for Martin/Flores. See DKN Holdings LLC v.
Faerber, 61 Cal.4th 813, 826 (Cal. 2015) (“A nonparty alleged to be in privity must have
an interest so similar to the party’s interest that the party acted as the nonparty’s ‘virtual
representative’ in the first action.”) (citation and quotation omitted).

Fourth, for the reasons set forth above, a finding that Plaintiffs were in privity with
Cotton would violate due process of law. Cal Sierra Dev., Inc. v. George Reed, Inc., 14
Cal.App.5th 663, 673 (Cal. Ct. App. 2017) (“This requirement of identity of parties or
privity is a requirement of due process of law.”) (quotation and citation omitted).

Conclusion
For the reasons set forth above, Plaintiffs respectfully submit they were not in privity

with Cotton.

Dated: August 18, 2020 Law Offices of Andrew Flores

By /s/ Andrew Flores
Plaintift In Propria Persona, and
Attorney for Plaintiffs AMY SHERLOCK
and Minors T.S. and S.S.
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ANDREW FLORES, SBN 272958
Law Office of Andrew Flores

945 41" Avenue, Suite 412

San Diego, CA 92101

Telephone: 619.256.1556
Facsimile: 619.274.8253
Andrew@PFloresLegal.Pro

Plaintiff /n Propria Persona

and Attorney for Plaintiffs
AMY SHERLOCK; Minors T.S.
and S.S.; and JANE DOE

ANDREW FLORES, an individual, AMY
SHERLOCK, on her own behalf and on
behalf of her minor children, T.S. and S.S.

Plaintiffs,

VS.

GINA M. AUSTIN, an individual; AUSTIN
LEGAL GROUP APC, a California
Corporation; JOEL R. WOHLFEIL, an
individual, LAWRENCE (AKA LARRY)
GERACI, an individual;, TAX &
FINANCIAL CENTER, INC., a California
Corporation;, REBECCA BERRY, an
individual; JESSICA MCELFRESH, an
individual; SALAM RAZUKI, an individual.
NINUS MALAN, an individual,
MICHAEL ROBERT  WEINSTEIN, an
individual;, SCOTT TOOTHACRE, an
individual; ELYSSA KULAS, an individual,
FERRIS & BRITTON APC, a California
Corporation;, DAVID DEMIAN, an

1
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

Case No.: 3:20-cv-00656-BAS-DEB

DECLARATION OF ANDREW
FLORES IN SUPPORT OF
PLAINTIFFS’ EX PARTE
APPLICATION FOR LEAVE TO FILE
SURREPLY

DECLARATION OF ANDREW FLORES
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individual, ADAM C. WITT, an individual,
RISHI S. BHATT, an individual, FINCH,
THORTON, and BAIRD, a Limited Liability
Partnership, JAMES D. CROSBY, an
individual;, ABHAY SCHWEITZER, an
individual and dba TECHNE; JAMES (AKA
JIM) BARTELL, an individual; BARTELL &
ASSOCIATES, a California Corporation;

NATALIE TRANG-MY NGUYEN, an
individual, AARON MAGAGNA, an
individual; A-M INDUSTRIES, INC., a
California ~ Corporation; BRADFORD
HARCOURT, an individual; ALAN
CLAYBON, an individual, MICHAEL
TRAVIS PHELPS, an individual; THE CITY
OF SAN DIEGO, a municipality; 2018FMO,
LLC, a California Limited Liability
Company; FIROUZEH TIRANDAZI, an
individual; and DOES 1 through 50, inclusive,

Defendants,

JOHN EK, an individual,
THE EK FAMILY TRUST, 1994 Trust,

Real Parties In Interest.

I, ANDREW FLORES, declare:

1. I am over the age of eighteen years, and a Plaintiff in the above entitled
action as well as counsel for plaintiffs Amy Sherlock and her two minor children T.S.
and S.S. (collectively, “Plaintiffs”).

2. I am an attorney duly licensed in the State of California with my primary
place of business in San Diego County.

3. The facts set forth herein are true and correct as of my own personal
knowledge or belief.

4. This declaration is submitted in support of Plaintiffs’ Ex Parte application

2
DECLARATION OF ANDREW FLORES
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for leave to file a surreply to defendants motion to dismiss Plainttiffs’ First Amended
Complaint (the “Application”).

5. On August 18, 2020 at approximately 4:15 p.m. I called and spoke with
opposing counsel Gregory B. Emdee of the law firm KJAR, McKENNA &
STOCKALPER LLP. During that phone call I informed Mr. Emdee of the nature of the
Application and that I would be filing the Application by end of day on August 18, 2020.

6. Good cause exists to grant the Application because for the first time, in
defendants’ Reply to Plaintiffs’ Opposition to Defendants’ Motion to Dismiss,
defendants argue that Plaintiffs were in privity with Darryl Cotton in Cotton I.!

7. The Court has not scheduled oral argument in this matter and Plaintiffs will
be severely prejudiced if not given an opportunity to rebut this argument made by
defendants.

I declare under penalty of perjury according to the laws of United States of
America that the foregoing is true and correct, and that this declaration was executed on

August 18, 2020 at San Diego, California.

By /s/ Andrew Flores
Plaintiff In Propria Persona, and
Attorney for Plaintiffs AMY SHERLOCK
and Minors T.S. and S.S.

I “Cotton I’ means Geraci v. Cotton, et al., San Diego Superior Court Case No. 37-
2017-10073-CU-BC-CTL.
3

DECLARATION OF ANDREW FLORES
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ANDREW FLORES, SBN 272958
Law Office of Andrew Flores

945 4™ Avenue, Suite 412

San Diego, CA 92101

Telephone: 619.256.1556
Facsimile: 619.274.8253
Andrew@FloresLegal.Pro

Plaintift /n Propria Persona

and Attorney for Plaintiffs
AMY SHERLOCK; Minors T.S.
and S.S.; and JANE DOE

Case 3:20-cv-00656-BAS-DEB  Document 25-2 Filed 08/18/20 PagelD.1576 Page 1 of 45

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

ANDREW FLORES, an individual, AMY
SHERLOCK, on her own behalf and on
behalf of her minor children, T.S. and S.S.

Plaintiffs,
VS.

GINA M. AUSTIN, an individual; AUSTIN
LEGAL GROUP APC, a California
Corporation;, JOEL R. WOHLFEIL, an
individual;, LAWRENCE (AKA LARRY)
GERACI, an individual; TAX &
FINANCIAL CENTER, INC., a California
Corporation, REBECCA BERRY, an
individual, JESSICA MCELFRESH, an
individual; SALAM RAZUKI, an individual.
NINUS MALAN, an individual;
MICHAEL ROBERT  WEINSTEIN, an
individual;, SCOTT TOOTHACRE, an
individual; ELYSSA KULAS, an individual;
FERRIS & BRITTON APC, a California
Corporation;, DAVID DEMIAN, an
individual, ADAM C. WITT, an individual,

1

Case No.: 3:20-cv-00656-BAS-DEB

REQUEST FOR JUDICIAL NOTICE
IN SUPPORT OF PLAINTIFFS
SURREPLY

REQUEST FOR JUDICIAL NOTICE IN SUPPORT OF PLAINTIFFS’ SURREPLY
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RISHI S. BHATT, an individual, FINCH,
THORTON, and BAIRD, a Limited Liability
Partnership, JAMES D. CROSBY, an
individual;, ABHAY SCHWEITZER, an
individual and dba TECHNE; JAMES (AKA
JIM) BARTELL, an individual; BARTELL &
ASSOCIATES, a California Corporation;

NATALIE TRANG-MY NGUYEN, an
individual, AARON MAGAGNA, an
individual; A-M INDUSTRIES, INC., a
California Corporation; BRADFORD
HARCOURT, an individual; ALAN
CLAYBON, an individual, MICHAEL
TRAVIS PHELPS, an individual; THE CITY
OF SAN DIEGO, a municipality; 2018FMO,
LLC, a California Limited Liability
Company; FIROUZEH TIRANDAZI, an
individual; and DOES 1 through 50, inclusive,

Defendants,

JOHN EK, an individual,
THE EK FAMILY TRUST, 1994 Trust,

Real Parties In Interest.

Plaintiffs hereby request that this Court take judicial notice of the documents
described below and the copies thereof attached hereto in support of their Surreply in
support of their opposition to Defendants motion to dismiss.

The documents listed below and attached hereto as RJIN Exhibits Nos. 1 and 2 and
are conformed copies of pleadings and other papers filed in Cotton I. This Court may
properly take judicial notice of these exhibits pursuant to Federal Rules of Evidence, Rule
201.

2
REQUEST FOR JUDICIAL NOTICE IN SUPPORT OF PLAINTIFFS’ SURREPLY
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l;%N DOCUMENT TITLE/DESCRIPTION
I | Intervener’s Ex Parte Notice of Motion and Motion to Intervene, With
Memorandum of Points and Authorities, Geraci v. Cotton, et al., San Diego
Superior Court Case No. 37-2017-10073-CU-BC-CTL (“Cotton I’) ROA No.
572.
2 | Minute Order Dated June 27, 2019 in the case entitled Geraci v. Cotton, et al.,
San Diego Superior Court Case No. 37-2017-10073-CU-BC-CTL (“Cotton I’)
ROA No. 590.
Dated:  August 18, 2020 Law Offices of Andrew Flores

By /s/ Andrew Flores

Plaintiff /n Propria Persona, and
Attorney for Plaintiffs AMY SHERLOCK
and Minors T.S. and S.S.

3
REQUEST FOR JUDICIAL NOTICE IN SUPPORT OF PLAINTIFFS’ SURREPLY
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EXHIBIT 1
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u':!
1 [[LAW OFFICES OF ANDREW FLORES F ol of e ,,_mer or Caiirt B
Andrew Flores (SBN 272958)
2 |l 7880 Broadway JUN 286 2019,3
3 Lemon Grove, CA 91978 X
Telephone (619) 356-1556 ' By: A. SEAMONS, Depu y
4 || Fax Number: (619) 274-8053
Email: Andrew@FloresLegal.pro
5 ‘
6 In Propria Persona
7
8 .
SUPERIOR COURT OF THE STATE OF CALIFORNIA
9
FOR THE COUNTY OF SAN DIEGO
10 ‘
11
LARRY GERACI, an individual, Case No.: 37-2017-00010073-CU-BC-CTL
12 _
Plaintiff(s), INTERVENOR’SNOTICE OF MOTION
13 ' AND MOTION TO INTERVENE, WITH
vs. MEMORANDUM OF POINTS AND
14 AUTHORITIES

DARRYL COTTON, an individual; and DOES 1

)
)
)
)
)
:
15 ||through 10, inclusive, % DATE: June 27, 2019
)
)
)
)
)
)
)
)
)

16 TIME: %30 a.m.

DEPT: C-73
17 Defendant(s). JUDGE: The Hon. Joel R. Wohlfeil
18

Complaint filed: March 21, 2017

19 Trial Date: June 28,2019 .
20
21
22
- TO THE PARTIES AND THEIR COUNSEL OF RECORD:
” PLEASE TAKE NOTICE that on June 27, 2019at 8:30 a.m. in department C-73 of the above-
’s entitled Court, located at the Hall of Justice, 330 W Broadway, San Diego, CA 92101, Andrew Flores

6 will and hereby does move this Court to permit him to intervene in the above-captioned action.
2

27
28

-1-
NOTICE OF MOTION AND MOTION TO INTERVENE
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1 This Motion is based upon the Court’s file in this matter, the pleadings and records on file
2 || herein, this Notice of Motion, and upon the Memorandum of Points and Authorities and Declaration
3 |[ of Andrew Flores (hereinafter “Movant™), with attachments thereto, in support thereof, along with

such other and further oral and documentary evidence as may be present at the hearing thereon.

DATED: June 26, 2019 Respectfully submitted,

Andrew Flores
In Pro Per
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MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION TO
INTERVENE

I FACTUAL AND PROCEDURAL BACKGROUND

The actions giving rise to this motion to intervene center around the real property located at
6176 Federal Blvd., San Diego, CA 92114 (the “Property”). Mr. Cotton alleges in this suit that on
November 2, 2016, Mr. Cotton and Mr. Geraci met and (a) entered into an oral joint venture
agreement to apply for the Pennit and develop a Marijuana Outlet at the Property (the “JVA™); (b)
executed a three-sentence document drafted by Mr. Geraci to memorialize Mr. Cotton’s receipt of
$10,000 in cash towards a non-refundable deposit agreed to as part of the JVA (the “November
Document™); and (¢) Mr. Geraci promised to have his attorney, Mrs. Gina Austin, reduce the JVA to
writing for execution.

Neither Mr. Geraci nor Mr. Cotton dispute that later that same day after the parties separated
(a) Mr. Geraci emailed Mr. Cotton a copy of the November Document; (b) Mr. Cotton responded and
requested that Mr. Geraci confirm the November Document is not a sales contract (the “Request for
Confirmation™); and (c) Mr. Geraci replied and provided the requested written confirmation (the
“Confirmation Email”®). Mr. Geraci now alleges he sent the Confirmation by mistake.

On March 21, 2017, Mr. Cotton terminated his agreement with Mr. Geraci for breach and
entered into a written joint venture agreement with Mr. Martin (the “Martin Purchase Agreement”).
On March 22, 2017, Mr. Geraci served Mr. Cotton with the instant lawsuit alleging the November
Document is a sales contract. Movant is confident the instant suit a sham lawsuit intended to justify

the recording of a lis pendens on the Property seeking to prevent the sale of the Property to Mr. Martin.

-3-
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Mr. Geraci and his counsel, Mr. Weinstein, have known that Mr. Martin purchased the
Property on March 21, 2017 before they served Mr. Cotton with the complaint for this suit on March
22, 2017 since mid-2017 when the Martin Pufchase Agreement was disclosed via discovery.!

Once Mr. Geraci filed this suit, Mr. Martin was intimidated by Mr. Geraci’s history of
involvement with illegal commercial marijuana operations and made a demand that Mr. Cotton
prosecute this action without including him as a party to the litigation. In March of 2019, Movant
informed Mr. Martin that he was an “indispensable™ party and that he had to become a party. Mr.
Martin decided to extricate himself from the sale and, on March 25, 2019, Movant bought the Property
from Mr. Martin. Flores Decl., Ex. 1. Subsequent to buying the Property, Movant discovered
evidence that the instant suit is part of a conspiracy to monopolize the Marijuana Outlet permits in
San Diego, which the City has limited to thirty-six. Movant is preparing a federal antitrust lawsuit,
that he intends to file within the week. The law and the facts are complicated and Movant has not
been dilatory in his preparation of bringing forth suit. And, for the reasons set forth below, his antitrust
suit is the basis of Movant’s request that this Court stay this action over which the federal court has
exclusive jurisdiction.

IL MOVANT IS ENTITLED TO INTERVENE PURSUANT TO CALIFORNIA
CODE OF CIVIL PROCEDURE SECTION 387(b) BECAUSE THEY HAVE
SIGNIFICANT RELEVANT INTERESTS NOT ADEQUATELY
REPRESENTED BY THE EXISTING PARTIES, DISPOSITION OF THE
ACTION WITHOUT THEM WILL IMPEDE AND IMPAIR THEIR ABILITY
TO PROTECT THOSE INTERESTS, AND THIS APPLICATION TO
INTERVENE IS TIMELY.

A person is entitled to intervene as of right, “if the person seeking intervention claims an

interest relating to the property or transaction which is the subject of the action and that person is so

! On December 7, 2017, Mr. Weinstein filed an opposition to Mr. Cotton’s TRO specifically
referencing the Martin Purchase Agreement. Docket No. 243, pg. 11:20-23 (“In other words, if Cotton
is granted his 1RO and/or PI but Geraci prevails at trial, Geraci's victory may be a pyrrhic one as
Cotton would have- a $1.2 million reason to destroy the CUP approval process in order to free Cotton
to close the more lucrative deal he has made with another buyer, Richard Martin I, for the purchase

and sale of the Property.”).
-4
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¥

situated that the disposition of the action may as a practical matter impair or impede that person’s | .

ability to protect that interest, unless that person’s interest is adequately represented by existing
parties....” Code Civ. Proc.. § 387 subd. (b). Intervention pursuant to section 387 subdivision (b) is
mandatory i.f the petition to intervene is timely made.

Movant has a direct interest in the subject property and subject of this action. Movant is the
; equitable owner of the Property directly subject to this action. Mr. Geraci cannot ¢laim prejudice as
he has known of Mr. Martin being the equitable owner and never sought leave of the court to amend
the complaint to name him.

Furthermore, Mr. Cotton was represented by counsel, Finch, Thornton, & Baird, LLP
(“FTB”), on August 25, 2017, when this Court entered a minute order that pursuant to a joint
stipulation of counsel, no new parties could be named and all unserved, non-appearing and factiously
named parties were dismissed. Mr. Cotton fired FTB for their professional negligence and/or élleged
fraud in their representation of his rights. FTB was aware of Mr. Martin, but did not name him as a
party. Neither Mr. Cotton nor Mr. Martin knew what an “indispensable” party was until Mr. Flores
informed them.

It is inexplicable why neither Mr. Geraci’s counsel nor Mr. Cotton’s counsel did not seek to
add Mr. -Martin, Plaintiff’s predecessor-in-interest. Whatever the reason, Movant, as the successor-

in-interest to Mr. Martin has a contractual right to the Property that was established BEFORE Mr.

Cotton was served with the instant suit. Thus, as an indispensable party, Movant is required to be a

party to any adjudication of the rights the Property.
As mentioned above, Movant only became the equitable owner on March 25, 2019 and has
been engaged in his own investigation regarding the issues and parties presented in this case separate

and apart from Mr. Cotton.

-5.
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III. AN ANT ITRUST CONSPIRACY TO MONOPOLIZE IS EXCLUSIVELY A
FEDERAL CAUSE OF ACTION

“[A] plaintiff can bring an antitrust claim circumventing Noerr—Pennington immunity by
relying on the sham exception even if the allegedly sham legal actions remain pending [in state court].
This conclusion is logical given that a determination of whether anticompetitive legal actions fall
within the sham exception turns not on their ultimate outcomes but on the existence of a reasonable

basis (or a proper motive) for instituting and pursuing them in the first place.” Hanover 3201 Realty,

LLC v. Village Supermarkets. Inc., 806 F.3d 162, 191 n.4 (3d Cir. 2015) (citing Professional Real

Estate [nvestors, Inc. v. Columbia Pictures Industries, Inc., 508 U.S. 49, 61 n.5 (1993)).

Thus, respectfully, Mqvant notes that if the Court denies this ex-parte application, that will
not bar federal court jurisdiction over the federal suit he will file. Section 2 of the Sherman Act
prohibits any attempt to monopolize. 15 U.S.C. § 2. Section 4 of the Clayton Act, in turn, defines the
class of persons who may bring a private antitrust suit as “any person” who is injured “by reason of
anything” prohibited by the antitruét laws. Id. § 15(a). This extraordinarily broad language reflects
the Clayton Act's remedial purpose and Congress's intent to “create a private enforcement mechanism

that would deter violators and deprive them of the fruits of their illegal actions, and would provide

ample compensation to the victims of antitrust violations.” Blue Shield of Va. v. McCready, 457 U.S.
465, 472, 102 S.Ct. 2540, 73 L.Ed.2d 149 (1982). Emphasizing § 4's expansive reach, the Suprem(;
Court has explained that the “statute does not confine its protection to consumers, or to purchasers,
or to competitors, or to sellers.... The Act is comprehensive in its terms and coverage, protecting all
who are made victims of the forbidden practices by whomever they may be perpetrated.” Id. (quoting

Mandeville Island Farms, Inc. v. Am. Crystal Sugar Co., 334 U.S. 219, 236, 68 S.Ct. 996, 92 L.Ed.

1328 (1948)).
Moreover, the federal court will not be bound by this court’s judgement and res judicata will
not apply for two reasons. First, in an antitrust matter, factual determinations by a state court do not

-6-
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apply. As the Ninth Circuit has stated: “It would seem to us to be unthinkable that a federal court
having exclusive jurisdiction of a treble damage antitrust suit would tie its own hands by a stay of this
kind in order to permit a judge of a state court, without a jury, to make a determination which would

rob the federal court of full power to determine all of the fact issues before it.” Mach-Tronics, Inc. v.

Zirpoli, 316 F.2d 820, 833 (9th Cir. 1963).

Second, although the “Rooker-Feldman [doctrine] prohibits a federal district court from
exercising subject matter jurisdiction over a suit that is a de facto appeal from a state court judgment.”
Kougasian v. TMSL, Inc., 359 F.3d 1136, 1139 (9th Cir. 2004). Even if it could be argued that

Movant was somehow in privity with Mr. Cotton as Mr. Martin’s successor-in-interest, “Rooker-

Feldman does not apply where the plaintiff in the federal case was in privity with, but not a party to,

the underlying state court proéeeding.” St. Jon v. Tatro, Case No.: 15-cv-2552-GPC-JLB, at *17 n.2
(S.D. Cal. Mar. 23, 2016) (citing Lance v. Dennis, 546 U.S. 459, 466 (2006)).
CONCLUSION
For all the reasons set forth in this memqrandum, Movant respectfully requests this Court
grant this motion and dismiss this action for failure to join an indispensable party and lack of subject

matter jurisdiction over federal anti-trust causes of action.

DATED: June 26, 2019 ReWy subZl

Axdrew Flo
In Pro Per

-17-
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LAW OFFICES OF ANDREW FLORES
Andrew Flores (SBN 272958)
7880 Broadway
Lemon Grove, CA 91978
Telephone:  (619) 356-1556
Facsimile:  (619) 274-8053
E-mail: Andrew(@FloresLegal.pro
Plaintiff In Propria Persona
SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SAN DIEGO
LARRY GERACI, an individual, % Case No. 37-2017-00010073-CU-BC-CTL
Plaintiff, ) DECLARATION OF ANDREW FLORES IN
' % SUPPORT OF MOTION TO INTERVENE AN
vs. ) DISMISS WITHOUT PREJUDICE
DARRYL COTTON, an individual; and % Date: June 27,2019
DOES [ through 10, inclusive, ) Time: 8:30 am.
S : ) Dept: C-73 .
Defendants. % Judge: The Hon. Joel R. Wohlfeil

I, ANDREW FLORES, declare:

L. I am over the age of eighteen years, and the Defendant-Intervenor in this action.

2. The facts set forth herein are true and correct as of my own personal knowledge.

3. This declaration is submitted in support of my Motion to Intervene and Motion to
Dismiss. |

4, I hereby incorporate by reference the facts stated in my Memorandum of Points and

1
DECLARATION OF ANDREW FLORES ISO MOTION TO INTERVENE AND MOTION TO DISMISS
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Authorities in Support of Motion to Intervene and Motion to Dismiss.

5. - OnMarch 25, 2019 I purchased the contractual rights of one Richard Martin II relating
to an agreement between he and Darryl Cotton executed on March 21, 2017.

6. This agreement was entered into affer Mr, Cotton had terminated his agreement with Mr.
Geraci who subsequently filed the instant action.

7. As the successor-in-interest to those contractual rights, I will be highly prejudiced if this
matter is litigated in my absence.

8. I since March 25, 2019 T have discovered evidence which form the bases of an anti-trust
lawsnit I am preparing to file in pro per.

0. However, I have been in discussions with a very reputable national law firm that
specializes in RICO and Anti-Trust lawsnits who are currently vetting a draft version of my complaint,
which apparently is vetted by multiple levels of partners in that firm. '

10.  The newly discovered evidence has not been provided to either Mr. Cotton, Mr. Geraci,
or their respective counsel because it the evidence may impact a current federal investigation into
corruption in the marijuana industry and a criminal proceeding in Federal Court involving a murder for
hire plot involving co-owners of another marijuana dispensary.

11.  Thave also contacted the Assistant United States Attorney who is currently prosecuting
the case.

12.  There is a great deal of other relevant factual and legal issues to my anti-trust case
however because I believe that the anti-trust issues is dispositive of my request, and due to the limited
time restraints am not providing them in detail.

13. I havereviewed all of the motions and filings in this matter and represent that the factual
statements provided in my Motion to Intervene and Dismiss the Action Without Prejudice.

14. A redacted version, of the Martin Purchase Agreement is attached as Exhibit 1.

I declare under penalty of perjury according to the laws of the State of California that the
foregoing is true and correct, and that this declaration was exeftted on May 21, 2019 at San Diego,

California.

/| X ARDREW FLORES -
2
DECLARATION OF ANDREW FLORES ISO MOTION Tf) INTERVENE AND MOTION TO DISMISS
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EXHIBIT 1
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AGREEMENT

This Agreement is entered into by and among Darryl Cotton (“Cotton”), Jacob Austin
(“Austin”), Andrew Flores (“Flores™), Joe Hurtado (“Hurtado™), and Richard Martin (“Martm”)
on March 25, 2019.

RECITALS

WHEREAS, Austin, Cotton, Hurtado, Martin and another party entered into a Secured
Litigation Financing Agreement on December 26, 2017 (a redacted version is attached hereto as
Exhibit A);

WHEREAS, the Secured Litigation Financing Agreement amended and incorporated
various other agreements related to the real property located at 6176 Federal Blvd., San Diego CA
92114 (the “Property’), of which Cotton is the owner-of-record;

WHEREAS, the Secured Litigation Financing Agreement contemplated, inter alia, (i) a
favorable and quick resolution of various legal disputes relating to the Property, (ii) provided for
financing of the legal disputes regarding the Property; and (iii) the payment of interests in the
Property and/or a conditional use permit for a Marijuana Outlet at the Property (the “CUP”) subject
to successful resolution of the legal disputes regarding the Property;

WHEREAS, the legal disputes regarding the Property are still ongoing, the procedural
history of the legal disputes is unfavorable, and, thus, there is doubt as to what right, if at all,
Cotton had to sell and/or transfer his interest in the Property to vanous partles as reflected in the
Secured Litigation Financing Agreement; :

WHEREAS, the Secured Litigation Financing Agreement was amended and other parties
have helped finance Cotton’s legal defense;

WHEREAS, the parties believe that in order to protect and vindicate Cotton’s rights to the
Property, and the agreements he made regarding the Property, a lawsuit against multiple parties
alleging they are part of a criminal enterprise is necessary;

WHEREAS, Martin and other parties to the Secured Litigation Fmancmg Agreement do
not desire to be part of such a lawsuit;

WHEREAS, all of the parties to the Secured Litigation Financing Agreement have agreed
to settle their financial obligations thereunder once all the legal disputes regarding the ownership
of the Property have been finally settled;

WHEREAS, Hurtado has provided or paid on Cotton’s behalf approximately $254,500;
and ,

WEHEREAS, Hurtado is liable to Flores and Austin for legal services performed for Cotton.

NOW, THEREFORE, in consideration of the mutual promises and covenants set forth
below, the parties hereby agree as follows:

1
i
1

0001
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AGREEMENT

1. Martin hereby transfers and assigns'to Flores any and all rights and interests in the Property,
the CUP and any matters arising from or related thereto that he has, or may potentially have,
and which may lawfully be transferred and/or assigned.

2. For the avoidance of doubt, given the doubt as to the legal validity of Cotton’s ability to sell
and/or transfer any interest in the Property, Cotton, Hurtado, and Austin hereby transfer and
assign to Flores any ownership interest in the Property or the CUP that they may potentially
have.

3. Flores hereby agrees to become a plaintiff, become counsel for Hurtado, and prosecute the
contemplated legal action required to protect the validity of the interests acquired by this
Agreement.

4. All of the parties represent they had or have attorney-client, principal-agent, fiduciary, and/or
other confidential relationships by and among each other, the scope or existence of which for
some have repeatedly changed throughout the course of the events leading up to this
Agreement.

5. The parties, without waiving any attorney-client, work product, litigation, and/or any other
applicable privilege or right arising from any of said relationships by and among them, hereby
release each other from any future potential legal claims arising from any conflict of interest
related to this Agreement. For the avoidance of doubt, this includes Cotton’s release of any
potential claims in connection with a contemplated claim by Hurtado against Cotton for fraud.
The potential fraud claim is in the event there is a judicial determination that a document

_ executed by Cotton and Geraci on November 2, 2016 was intended to be a sales agreement for
the purchase of the Property by Geraci.

6. Cotton promises to execute a lien on the Property in favor of Hurtado for $375,000 (the
“Hurtado Lien™).

7. Cotton promises to have the existing lien on the Property subordinated to the Hurtado Lien.

8. If the contemplated litigation is successful, but a CUP at the Property is not approved, Flores
promises to pay $500,000 for the Property.

9. If the contemplated litigation is successful, and a CUP is approved at the Property, Flores
promises to pay $5,000,000 for the Property.

ADDITIONAL PROVISIONS

[10. Any invalid, illegal or unenforceable provision of this Agreement shall be severable, and after
any such severance, all other provisions of this Agreement shall remain in full force and effect.

11. Insofar as there are any legal disputes between Martin and any other party arising from or
related to this Agreement, the Agreement shall be governed by and construed in accordance

0002
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with the internal laws of the State of Hawaii without giving effect to the. conflict of laws
provisions thereof and the venue for any action filed by or against Martin shall be Honolulu,
Hawaii. The prevailing party, in any legal dispute, shall have the right to collect from the other
party its réasonable costs and sttomeys' fees incurred in enforcing this Agreement.

12