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SAN DI EGO, CALI FORNI A; THURSDAY, FEBRUARY 4, 2021

9:46 A M
- 000-
THE CLERK: Next item Item No. 5, UL Chul a
Vista -- I"'msorry -- UL Chula Two versus Gty of Chula
Vista. This matter is being reported.

May we have --

MR. BRUCKER: This is Gary Brucker for the
petitioner, UL Chula Two. Wth ne on the line is ny
col | eague Carson Baucher.

M5. SHAMOS: Good norning, your Honor.

Al ena Shanos for Gty of Chula Vista and
Chula Vista Gty Mnager.

M5. RILEY: Good norning, your Honor.

Heat her Riley of Allen Matkins, on behal f of
March and Ash Chula Vista, Inc.

THE CLERK: Do we have M. Philip Tencer?

MR. TENCER  Yes. Good norning, your Honor.

Philip Tencer on behalf of real party in
I nterest TD Enterprise.

THE CLERK: That's it, your Honor.

And, your Honor -- just to confirm do we have
the court reporter?
THE REPORTER: Yes. | am here.

St ephani e Bryant, court reporter. Thank you.

THE CLERK: Thank you.

THE COURT: Al right. 1'mgoing to ask that
everybody -- we're having trouble with the audio. |If
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everybody, please, would refrain from using
speaker phones or the headset and use -- | think that
w il help us.

All right. M. Brucker?

MR. BRUCKER: Thank you, your Honor.

Can you hear ne okay?

THE COURT:  Yes.

MR BRUCKER: Ckay. So the reason we're here
t oday, your Honor, is shortly after our filing our
petition, which seeks injunctive relief to stop all
| icenses for retail storefronts in the city of
Chula Vista, the City and | began a dial og, extensively,
where the Gty suggested an idea of sinply staying
the --

THE REPORTER: |'msorry, Counsel -- I'msorry,
Counsel . This is your court reporter. |Is it only ne?
It sounds very broken up.

THE COURT: No. |It's -- he's breaking up to
me, too.

MR. BRUCKER: How is this? Can you guys hear
me okay?

THE COURT: Can now. Let's see how it goes.

MR BRUCKER: Ckay. All right. Thank you.

Fol | owi ng discussion with the CGty, we spent
approximately -- alnost two nonths, trying to work out a
stipulated stay to preserve the status quo.
Three-fourths of the parties on the line were open to a
stay of licensing till the nmerit hearings. Real party
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TD opposed.

Wien we filed our notion for injunctive relief,
whi ch is scheduled to be heard on April 30th, follow ng
the filing, we asked all the parties for a short-term
stipulated stay until April 30th. Again, three-quarters
of the parties on the Iine were agreeable; TD opposed.
TD opposed, believing it's not a real party because it's
believed it should be granted a |icense for (inaudible.)

THE REPORTER: |'msorry, Counsel. The |ast
t hi ng, Counsel, you said "they believed should be" --

MR. BRUCKER: TD believed that it was not a
real party, and that should (inaudible.)

THE REPORTER: |'m sorry, Counsel. Counsel --
| apol ogi ze to everybody, but it's breaking up, and I'm
mssing a little bit.

THE COURT: It is breaking up.

MR. BRUCKER: Not sure if | can speak clearer,
or what's goi ng on.

Can anybody el se not hear ne?

MR TENCER. Yes. W can't hear you, as well.
You keep breaking -- there's parts that are m ssing, of
your speech.

MR BRUCKER: Ckay. Should | try to call back
into CourtCall?

THE COURT: W can try that.

MR. BRUCKER: (Ckay. | apol ogize, your Honor.
I'1'l be right back.

(Brief pause in proceedings.)
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THE CLERK: CourtCall Operator, recalling the
matter of UL Chula Two versus City of Chula Vista.

May we have appearances agai n?

MR. BRUCKER: This is Gary Brucker again. |
apol ogi ze for the bad connecti on.

M5. SHAMOS: Good norni ng.

This is Alena Shanos for Chula Vista and the
city manager, again.

THE COURT: Good nor ni ng.

MR. TENCER. Good norni ng.

This is Philip Tencer for real party in
interest TD Enterprise.

THE COURT: Good nor ni ng.

M5. RILEY: And this is Heather Riley -- and
this is Heather Riley of Allen Matkins, on behal f of
March and Ash.

THE COURT: Al right. |[|s that everybody?

THE CLERK: Do we have M. Carson Baucher?

MR. BAUCHER: Yes. Carson Baucher, for the
petitioner, as well.

THE CLERK: Thank you.

THE COURT: Al right. Ckay.

MR. BRUCKER: And | apol ogi ze, again, everyone.

THE COURT: That's all right.

THE CLERK:  Your Honor, may we confirm-- do we

still have the court reporter?
THE REPORTER: Yes. | amhere. Thank you.
THE CLERK: Thank you.
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THE COURT: Al right. Everybody, if at any
time you can't hear clearly, please let us know that.

All right. Let's go back. And there was a
di scussion of the parties trying to work out a tenporary
order, a stay. Go ahead and tell ne about that.

MR. BRUCKER: Yes. Thank you, your Honor.

This is Gary Brucker for the petitioner.

So after nuch back-and-forth, we had
essentially four of the four parties on the line
agreeable to a stay of licensing until April 30th, when
our injunction notion was to be heard. The only real
di spute was whether it should be a stay of one or two
| i censes, and so that is why we're here today.

And then | know, also, several parties opposed
our ex parte, concerned that the |anguage, the scope of
the relief we're seeking is too unclear or too broad.
|'ve told counsel for the City, when we spoke, that we
are perfectly okay narrow ng the scope of the TROto
just the issuance of the |icense. And so there
shoul dn't be any anbiguity as to what would or woul d not
be barred.

So as to whether it should be a stay of one or
two licenses, I'Il start with a brief discussion of the
nerits. And nostly that we argue the City erred in
applying its own code, critically. Nobody, in opposing
our ex parte, argued that the Gty did not err, that the
City properly interpreted its own code. The only real
substantive argunment that | can see was that the Gty is
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entitled to deference in interpreting its City code.
Wiile true, the ultimte decision is for the Court.

As for the harm the City believes that wll be
nmonetary. But the Gty ignores two critical points:
First, as the Court is aware, UL Chula is a new
busi ness. New busi nesses, when suing for |ost profits,
typically don't get them because they're being too
specul ative. And so nonetary damages really is not an
appropriate renedy.

Second, as we explained in our ex parte, real
party TD nmade a very good argunent for us, which is it
shoul d only be a stay of one |icense. Because if you
were to stay a second |icense, which would inpede real
party TD Enterprise, it would harm TD Enterprise because
it wouldn't be going to market with the other
conpetitors in the City.

The sane is true for us, your Honor. W were
the original District 1 applicants. W were
hi gh-scoring District 1 applicants. W were rejected on
a ground we believe to be unlawful, and but for that
rejection, there would be no question as to who woul d

have been proceeding first -- first to market.
And that matters. |t matters because we have
| ssues of brand loyalty. W have -- once a custoner

finds a retail outlet that they like, they tend to stay
there. And everyone knows it's inportant, and no one
can seriously argue that it is not. And so that is why
we believe a stay of all licenses in District 11is
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appropri at e.

And again, we -- our prelimnary injunction --
excuse nme -- our petition originally filed the stay
t hroughout the entire city. But we've limted that to
just District 1.

And the final thought, your Honor, is although
we believe petitioner is entitled to a TRO that's not
the only relief we ask for. W ask, in the alternative,
to nove up the April 30th hearing so that we could, if
necessary, have a nore fuller and fair briefing on the
merits on prelimnary injunction.

Nobody opposes that alternative request. W
may not need that, if we get the TRO and can have
briefing on April 30th, but that's an alternative option
for the Court to consider.

Thank you.

THE COURT: All right. Anybody el se?

MS. SHAMOS:  Your Honor, Alena Shanos for the
Cty.

As a prelimnary matter, this is an ex parte.
We did not get an opportunity to get into the full
merits of our argunent. That does not inply that
there's sone sort of concession with respect to the
City's exercising discretion.

The other thing is that all the parties seemto
be in agreement as to a narrower scope of the TRO So
getting into all of these side issues on the nerits, it
doesn't seemto be productive, although it is not within
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ny discretion to decide that.

The ot her thing, your Honor, is that the
February 19th date that was proposed by petitioner
creates a very short window for full briefing, should
that be selected. It's an extrenme order shortening
tinme, and just because petitioner has filed their full
prelimnary injunction papers does not nean that that
affords the remaining parties sufficient tinme to brief
all of the issues.

Thank you, your Honor.

THE COURT: Al right. Anybody el se have a
comment ?

MR TENCER: Thank you, your Honor. This is
Philip Tencer on behalf of TD Enterprise.

The one thing that plaintiff's counsel has left
out is the key Suprene Court decision. And the
Suprene Court has explained that. The scope of
prelimnary relief that a party would be entitled to is
necessarily limted by the scope of relief likely to be
obtained at the trial on the nerits.

In this situation, they' re seeking to halve one
|icense into two licenses in District 1. There's no way
they could ever get two |licenses. And as such, the
scope of the relief they're entitled to prelimnarily is
limted to one |license only, not two |icenses. And so
their request is sinply overbroad, as the Suprenme Court
expl ai ned.

| don't know if you got our briefs we had
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delivered | ast nonth, but the case is Commobn Cause
versus Board of Supervisors, 49 Cal.3d 432 at 442.

THE COURT: Al right. It's --

MS. RILEY: Your Honor, this is Heather Riley.

THE COURT: (Go ahead.

M5. RILEY: This is Heather Riley of
Al'l en Mat ki ns.

| just wanted to reiterate that --

THE REPORTER: | apol ogi ze, Counsel. Counsel,
this is your court reporter. I'mhaving a little bit of
troubl e hearing you.

Can | have you maybe nove away fromthe mc?

M5. RILEY: Can you hear nme now?

THE REPORTER: | can hear you. It just sounds
very nuffl ed.

M5. RILEY: Can you hear nme now?

THE REPORTER:  Yes.

M5. RILEY: kay. |'Il try and turn nmy phone
up, then. | apol ogi ze.

|s that better?

THE REPORTER: | think so.

THE COURT: That's better.

M5. RILEY: Okay. | just wanted to reiterate a
poi nt Ms. Shanbs nmade, that just because March and Ash
did not engage on the nerits in the TRO does not nean
that we conceded any points on the nerits of the actual
matter.

| f the Court has any questions for us, we're
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avai |l abl e for those, but we submt on the papers,
ot herw se.

THE COURT: Al right. Well, let ne ask this:
Wiy does there need to be a stay as to two |icenses when
there's really only one at issue?

MR. BRUCKER: Your Honor, again, this is
Gary Brucker.

And to answer that question, the harm from not
preserving the status quo is the issue. Wat we are
seeking to do is to right the ship, which would be us
being first inline for our license and first inline to
open.

This isn't a case where there was two
District 1 applicants who were awarded at the sane tine;
this is a case where we would be prevailing -- or
first-place District 1 applicants, and the real party
failed, in their respective districts, to get a |icense.
Only after we were picked did the Gty invite themto
nove to District 1, a place that they did not intend,
originally, to be at.

And so if one license is issued while we go
through this process, by the tine we get our process
conpleted, if we prevail and we open, we will be six
nonths, a year, a year and a half behind. At that point
in District 1, the business wll already be gone. The
ability to have true relief will be gone. To preserve
the status quo, it needs to preserve it as it is, which
is there is no licenses nowin District 1.
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The status quo at this tine is that there are
no licenses. So to preserve the status quo isn't to
preserve one license; it's to preserve that there are no
| i censes.

And one quick point to counsel for the Gty's
coment: February 19th was an ideal date. Doesn't have
to be the date. W are flexible. W have flexibility
t here.

THE COURT: Well, we can give you an earlier
date than April 30th. W can go to March 26th, if that
w || help.

MR. BRUCKER: Your Honor, an earlier date, of
course, would be preferable, but that is still
approximately two nonths fromnow, during which point we
don't necessarily have a stay.

Wul d we be able to perhaps advance the hearing
date to March 26th, as you suggest, but then also have
the short-termstay of the licenses until March 26th so
that everyone's only working off of a stay for about
seven weeks or so?

THE COURT: Anybody have any thoughts about
t hat ?

MR. TENCER: Philip Tencer on behal f of
TD Enterpri se.

Agai n, they haven't nmet the burden with respect
to having it narrow enough, and changing dates to
sonething smaller, in fact, prejudices nmy client.

You know, he talks of this District 1 as in
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i solation, while, in fact, the Gty of Chula Vista has
four districts. And one of the locations in District 3
Is less than a mle fromthe location in which ny client
intends to eventually open a store.

So that's the reason why we told them
originally that we wouldn't be willing to stipulate to
it, because his argunent is that he's prejudiced by the
delay in opening up the store. And the same holds true
for nmy client, who -- there's no issue here. So that's
t he concern.

THE COURT: Anybody el se?

MR. BRUCKER: So, your Honor, Gary Brucker for
t he petitioner.

| understand the concern of TD. Were the shoe

reversed, as | told himon the phone, | don't think --

THE REPORTER: |I'msorry, Counsel. Can | have
you repeat that? | apol ogize, Counsel. You sound
muf f | ed.

MR. BUCKNER  Sure.

THE REPORTER: Can | have you repeat that?

MR. BRUCKER: Were the shoe on the other foot,
| believe that | would be arguing this position --

THE REPORTER: |'msorry, Counsel. Counsel, |
apol ogi ze. Perhaps if other people that aren't speaking
would nute their mc, it would be hel pful.

MR BRUCKER: | believe that if we could take
the April 30th date and nove it to March 26th with a
stay of licensing, that would work for everyone with

Bryant Reporting Agency
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the Court nmaking the determ nation and deci sion today
whet her to do one or two licenses. And | think that's
the unpire's role here, where everyone is on board with
the stay except for one or two. And you' ve heard the
argunents for one or two.

And so we would | ove for the Court to nake a
ruling on that. And as long as the Court's made that
ruling and there's sone sort of a stay, March 26th works
well for, | believe, us and, hopefully, everyone el se.

M5. SHAMOS: Your Honor, ny apologies. This is
Al ena Shanpos for the City and the city manager.

| wanted to clarify that to the extent that
there will be a stay, it needs to be narrow and specific
so that the City knows what it needs to do. A proposed
| anguage for sone sort of stay wthin the draft
stipulation that was attached as an exhibit to ny
declaration in support of the opposition -- that was
| anguage that was being circul ated anong the parties.

The manner in which the stay is currently
drafted, as M. Brucker acknow edged, is quite broad.
And he did state that he was willing to narrow that. So
to the extent that a stay is issued, it really needs to
be quite specific as to just issuance.

THE COURT: M. Brucker, can you narrow it?

MR. BRUCKER: Absolutely, your Honor.

| believe if the Court were to determne the
one-or-two |icense issue, that we could circulate a
proposed order that everybody could deal wth. Because

Bryant Reporting Agency
(619) 997-1077



© 00 N O Ol h WO DN PP

N DN NN NNNNRRRRRERIERLERRR
0w ~N O UM WNEREROOOWMNOOOMAWNDNERLR O

17

| believe that was the only hiccup.

THE COURT: Al right. | don't knowthat it's
going to do any harmto have the stay apply to two
| icenses. You indicate that would naintain the status
quo. It's difficult for ne to -- | nean, it's obvious
everybody i s concerned about sonebody having an
advantage in the market, but | don't have any real facts
about that, or what the market would be, or if there is

any market .

Nevertheless, | would be wlling to issue a
limted stay to March 26th for two |icenses. As best |
can tell, that's the closest we'd get to status quo.

Now, you're going to have to work out the |anguage of
t he stay.

MR. BRUCKER: Your Honor, this is Gary Brucker
for petitioner.

Thank you. | believe we can. | believe that
in addition, the parties were working on a stipulated
briefing schedule for the nerits hearing, and I would
suggest, with the Court's guidance on the stay today,
that the parties can prepare and submt a
stipul ati on/ proposed order that woul d have a briefing
schedule for the March 26 prelimnary injunction, issue
a narrow stay until then, and then have a briefing
schedule for the nerits-based hearing, so that everyone
Is working in an orderly fashion together. | think if
t he other counsel would agree, we can work on that very
qui ckl y.
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M5. SHAMOS: Your Honor, this is Al ena Shanos.

That is consistent with the Gty's intent in
trying to negotiate a stipulation regarding a schedule
in the first place.

MS5. RILEY: Your Honor, this is Heather Riley.

That's acceptable to March and Ash.

MR. TENCER: Your Honor, this is Philip Tencer
on behal f of TD Enterpri se.

| guess the question is what happens if the
parties aren't able to agree on the scope of the stay?

THE COURT: Say that again. | couldn't clearly
hear you.

MR TENCER. O course.

What happens if the parties are unable to agree
as to the scope of the stay?

THE COURT: You could cone back on and we'l|
have a di scussion about it.

The City needs to know specifically what the
limtations are going to be, so they don't inadvertently
violate it. So it needs to be clear. | think you ought
to be able to work that out.

As to the briefing, can't you do that per code?

MR. BRUCKER:  Your Honor, Gary Brucker for
petitioner.

Yes, we could do a briefing per code. W do
have tinme for that for March 26th. The adm nistrative
hearing -- you know, it's a lot nore involved. A |ot
nore work goes into it, and it was the parties' belief
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t hat we woul d have enough tine to do a good briefing
schedul e to provide our best, clearest work.

THE COURT: Al right. Well, we'll take a | ook
at whatever you cone up with, but |I believe the notion's
been filed, hasn't it?

MR. BRUCKER: The notion has been filed for the
prelimnary injunction. W can re-notice it for the
26th --

THE COURT: Right.

MR. BRUCKER: -- and that's fine. It's the --
there's been no noving papers for the nerits-based
hearing, which -- we have a md-June hearing date at the

monent .

THE COURT: That's right. That's June 18. So
that can all go by code, too.

MS. SHAMOS:  Your Honor, this is Al ena Shanos
for the Gty.

The parties have al ready di scussed a proposed
briefing schedule for that hearing, and it nmakes sense
to do the prelimnary injunction per code. However, we
woul d like to submt to your Honor sone proposed dates
in the stipulation for the nmerits-based hearing, to see
i f those types of -- if the precise schedule that's
proposed woul d be nost convenient for the Court.

THE COURT: Well, our concern is when we get --
how far ahead of the hearing will we have the |ast
pl eadi ng?

M5. SHAMOS: | think we gave the Court quite a
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bit of time. | need to take a quick |ook at that. But
| think it was about -- it was in excess of what woul d
be an ordinary reply, which was five court days. So it
was nore than that.

THE COURT: Al right. And what about the
record?

M5. SHAMOS: We're in the process of working
with the petitioner's counsel regarding the record, and
that's part of what is still blank in the proposed
stipulation. W sent a draft record to petitioner, and
are hoping to work that out.

THE COURT: Al right. WlIl, of course, we
need t hat.

All right. Does that answer the questions for
t oday?

MR BRUCKER: For petitioner, yes, your Honor.
Thank you.

THE COURT: All right.

M5. SHAMOS. For March and Ash, yes,
your Honor. Thank you.

THE COURT: Al right. Thank you.

MR. TENCER  Yes, your Honor.

THE COURT: The next thing, then, will be --

t he next hearing, then, will be March 26.

Thank you, everybody.

M5. SHAMOS: Thank you, your Honor.

MR BRUCKER: Thank you, your Honor.

MR BAUCHER: Your Honor, wll that be at

Bryant Reporting Agency
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9 a.m? The Murch
THE COURT:

26t h hearing?
Yes. 9:00 a.m

MR BAUCHER: This is Carson Baucher, for

petitioner.
THE COURT:

Yes.

MR. BAUCHER  Thank you.

THE COURT:

Thank you.

(Proceedings concluded at 10:21 a.m)
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STATE OF CALI FORNI A)
COUNTY OF SAN DI EGO)

UL CHULA TWO LLC
VS.
CITY OF CHULA VI STA, a California public entity; CHULA
VI STA C TY MANAGER, and DOES 1-20

CASE NO 37-2020-00041554-CU- MC- CTL

I, Stephanie Y. Bryant, Certified Shorthand
Reporter licensed in the State of California, License

No. 13160, hereby certify:

I reported stenographically the proceedi ngs had
in the above-entitled cause, and that the foregoing
transcript is a full, true, and correct transcription of
nmy shorthand notes taken during the proceedi ngs had on

February 4, 2021.

Dated at San Diego, California, on
Sept enber 9, 2021.

eptonni 2%

St ephani e Y. Bryant, . 160
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