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James D. Crosby (State Bar No. 110383) 
Attorney at Law 
550 West C Street 
San Diego, CA 92101 
Telephone: (619) 450-4149 
Email: crosby@crosbyattorney.com 
 
Attorney for Defendant Larry Geraci 
 
 
 
 
 

 

 
 Pursuant to Evidence Code Sections 452 and 453, Defendant Larry Geraci requests that the 

Court take judicial notice of the following: 

Exhibit No. True and Correct Copy of: 

1 Complaint in U.S. District Court for the Southern District of California Case No. 

3:18-cv-00325-JO-DEB 

2 First Amended Complaint in U.S. District Court for the Southern District of 

California Case No. 3:18-cv-00325-JO-DEB 

3 Order Granting Motions to Dismiss and Denying Others as Moot in U.S. District 

Court for the Southern District of California Case No. 3:18-cv-00325-JO-DEB 

4 Complaint in U.S. District Court for the Southern District of California Case No. 

SUPERIOR COURT OF CALIFORNIA 
 

COUNTY OF SAN DIEGO 

DARRYL COTTON, 
 

Plaintiff, 
 

v. 
 
LAWRENCE (A/K/A LARRY) GERACI, an 
individual, 
 

Defendant. 
 

Case No. 37-2022-00000023-CU-MC-CTL 
 
DEFENDANT’S REQUEST FOR JUDICIAL 
NOTICE IN OPPOSITION TO 
PLAINTIFF’S MOTION TO VACATE 
VOID JUDGMENT 
 
Date: February 25, 2022 
Time: 9:00 a.m. 
Dept.: C-75 
Judge: Hon. James A. Mangione 
 
Complaint Filed: January 3, 2022 
Trial Date: Unassigned 
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3:18-cv-02751-GPC-MDD 

5 Order Dismissing the Complaint in U.S. District Court for the Southern District of 

California Case No. 3:18-cv-02751-GPC-MDD With Prejudice and Denying 

Defendants’ Motions to Dismiss as Moot 

 

Dated: February 10, 2022                                                                   

 
 
 
 

Respectfully submitted, 
 
 
/s/ James D. Crosby 
James D. Crosby 
Attorney for Larry Geraci 
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2 



Darryl CottQn 
6176 Federal Blvd. 

2 San Diego, CA 92114 
Telephone: (619) 954-4447 

3 - Fax: (619) 229-9387 

4 Plaintiff Pro Se 

202D MAY I 3 PH 2: f 8 

~= ·-1 

5 

6 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF CALIFORNIA 

7 

8 

9 

10 

DARRYL COTTON, an individual, 

Plaintiff, 

vs. 

) 

) 
) 

) 
) 

11 CYNTHIA BASHANT, an individual; JOEL ) 
WOHLFEIL, an individual; LARRY GERACI. an ) 

12 individual; REBECCA BERRY, an individual; ) 

13 GINA AUSTIN, an individual; MICHAEL ) 
WEINSTEIN, an individual;· JESSICA ) 

14 MCELFRESH, an individual; and DAVID ) 
DEMIAN. an individual ) 

Defendants. ) 15 

16 

17. 

18 

19 

20 

21 

22 

23 

24 

25 

26 Ill 

27 Ill 

28 Ill 

CASE NO.:3:18-cv-00325-BAS-MDD 

PLAINTIFF'S FIRST AMENDED 
COMPLAINT FOR: 

1. - DEPRIVATION OF CIVIL RIGHTS 
(42 u.s.c. § 1983) 

_ 2. DEPRIVATION OF CIVIL RIGHTS 
(42 u.s.c. § 1.983) 

3. DECLARATORY RELIEF 
4. PUNITIVE DAMAGES 

Related Case: 20CV0656-BAS-MDD 

DEMAND FOR JURY TRIAL 

DARRYL COTTON'S FIR.S-, !\MENDED COMPLAINT 
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2 Plaintiff Pro Se Darryl Cotton ("Plaintiff," "Cotton" or"!") alleges upon information and belief 

3 as follows: 

4 INTRODUCTION 

5 1. This action is a collateral attack on a state court judgment issued by Judge Joel R. Wohlfeil in 

6 Cotton I. 1 

7 2. "Under California law, the 'well-settled rule [is] that the courts will not aid a party whose claim 

8 for relief rests on an illegal transaction."' Singh v. Baidwan, 651 F. App'x 616, 2-3 (9th Cir. 2016) 

9 (quoting Wongv. Tenneco, Inc., 702 P.2d 570,576 (Cal. 1985) (in bank)). 

JO 3. "A contract to perform acts barred by California's licensing statutes is illegal, void and t 11 unenforceable." Consu/Ltd v. So/ide Enterprises, Inc., 802 F .2d 114 3, 1148 (9th Cir. 1986). 

r 12 4. Cotton !was a breach of contract action filed by Lawrence Geraci against Cotton. 

13 5. Geraci and Cotton reached an oral joint venture agreement (the "NA") to develop a cannabis 

,r 14 dispensary at Cotton's real property (the "Property"). 
I 

15 6. However, Geraci had no intention of honoring his agreement with Cotton. In fact, Geraci could 

16 not honor his agreement with Cotton because he had been repeatedly sanctioned for his 

17 owning/management of illegal marijuana dispensaries and, consequently, is barred as a matter of law 

18 from owning a cannabis dispensary (the "Illegality Issue"). 

19 7. To get around the Illegality Issue and still own the cannabis permit at the Property, Geraci 

20 applied for a cannabis permit at the Property with the City in.Jhe name of his receptionist, Rebecca 

21 Berry (the '"Berry Application"). 

22 8. In the Berry Application, Berry certified under penalty of perjury she is the sole owner of the 

~:' 23 cannabis permit being sought (the "Ben-y Fraud"). 

24 

25 

26 

27 

9. At trial in Cotton I, Geraci testified he instructed Berry to submit the Berry Application. 

10. At trial in Cotton I, Berry testified she made the certifications knowing they were false. 

"Cotton I" means Larry Geraci vs Darryl Cotton, San Diego County Superior Court, Case 
28 No. 37-2017-00010073~CU-BC-CTL. 
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11. Austin, as Geraci's cannabis attorney and responsible for the Berry Application, testified in 

Cotton I that it is not unlawful for Berry to have submitted the Berry Application with false statements. 

12. The JV A had a condition precedent, the approval of a marijuana dispensary at the Property 

13. Cotton I was filed by attorney Michael Weinstein of Ferris & Britton without probable cause. 

14. When Cotton accused Weinstein of being an unethical attorney, Wohlfeil admonished Cotton 

stating from the bench that he does not believe that Weinstein is even capable of acting unethically. 

15. Wohlfeil stated that the basis of his belief is based on the fact that both he and Weinstein had 

started their legal careers at the same time and from the years of Weinstein having practiced before him 

when he became a judge. 

16. Unfortunately for Wohlfeil, Weinstein is an unethical attorney that cares more about avoiding 

liability for filing a malicious prosecution action than betraying Wohlfeil's blind trust in him. 

17. The Cotton I judgment is void for being procured via a fraud on the court, the product of judicial 

bias, and because the alleged contract has an unlawful object and is therefore illegal and cannot be 

enforced. 

18. This action will force the judge overseeing this matter to choose between exposing the unethical 

actions of at least two judges and numerous attomeys or to enforce an illegal contract that rewards a 

drug dealer for seeking to acquire a cannabis permit under fraudulent pretenses and filing a malicious 

prosecution action. 

19. Cotton hopes that the presiding judge in this matter will not retaliate against Cotton for seeking 

to protect his rights. 

20. Cotton has painfully come to learn that judges instinctively protect other judges because they 

operate from the assun1ption that a prose litigant making allegations of bias and prejudice after a jury 

trial are just sore losers. And 99.99% of the time they are probably right. 

21. However, that probability does not give a judge the right to violate their judicial oath and not 

vet the facts and arguments they are presented with. 

22. In complete candid honesty, Cotton has been fighting for over three years to vindicate his rights 

and he is simply disgusted and exhausted of hearing that he needs to be subservient and denigrate 
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himself before judges even when they violate Cotton's basic rights because they assume he is a pro se 

2 "conspiracy nut" litigant. 

3 23. Cotton continues pushing forward, trusting not in the ridiculous notions of Justice or the Rule 

4 of Law (this case proves those things do not exist), but because he knows that ifhe keeps filing lawsuits 

s against the unethical attorneys and the judges who have objectively shown bias against Cotton as a pro 

i. 6 se litigant that he will eventually get the attention of the media. 
l 

t' I 

~ 
' ,I 

,, 
t· 
' ~· 

7 24. Then, fear of liability will force a judge to finally expose Wohlfeil for the biased judge that he 

s is. A judge who ruined Cotton's life because he chose to trust Weinstein rather than do the job he is 

9 paid to do and apply the law to the facts which he had been presented with. 

10 JURISDICTION AND VENUE 

11 25. Jurisdiction is conferred on this Court pursuant to 28 U.S.C. §§§ 1331, 1343(3), 2283, and 18 

12 U.S.C. § 1964 which confer original jurisdiction to the District Courts of the United States for all civil 

13 actions arising under the United States Constitution or the laws of the United States, as well as civil 

14 actions to redress deprivation under color of state law, of any right immunity or privilege secured by 

15 the United States Constitution. 

16 26. This action is brought pursuant to 42 U.S.C. §§ 1983 to redress the deprivation under color of 

17 state and/or local law of rights, privileges, immunities, liberty and property, secured to all citizens by 

18 the First, Fourth and Fourteenth Amendments to the United States Constitution, without due process 

19 oflaw. 

20 

21 

22 

27. Venue is proper in this Court because the events described below took place in this judicial 

district and the real property at issue is located in this judicial district. 

PARTIES 

23 28. Cotton is, and at all times mentioned was, an individual residing within the County of San 

24 Diego, California. 

25 29. Cotton is, and at all times material to this action was, the sole record owner of the commercial 

26 real property located at 6176 Federal Boulevard, San Diego, California 92114 ("Property"). 

27 

28 
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30. Upon information and belief Defendant Geraci is, and at all times mentioned was, an individual 

2 residing within the County of San Diego, California. 

3 31. Upon information and belief, Defendant Hgry is, and at all times mentioned was, an individual 

4 .residing within the County of San Diego, California. 

s 32. Upon information and belief, Defendant Gina Austin ("Austin") is, and at all times mentioned 

6 was, an individual residing within the County of Sah Diego, California. 

1 33. Upon information and belief, Defendant Michael Weinstein ("Weinstein") is, and at all times 

8 mentioned was, an individual residing within the County of San Diego, California. 

9 34. Upon information and belief, Defendant Jessica McElfresh ("McElfresh") is, and at all time 

10 mentioned was, an individual residing within the County of San Diego, California. 

11 35. Upon information and belief, Defendant David Demian ("Demian") is, and at all times 

12 mentioned was, an individual residing within the County of San Diego, California. 

13 36. Upon information and belief, Defendant Joel Wohlfeil ('"Wohlfeil") is, and at all times 

14 mentioned was, an individual residing within the County of San Diego, California. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

37. Upon information and belief, Defendant Cynthia Bashant ("Bashant") is, and at all time 

mentioned was, an individual residing within the County of San Diego, California. 

38. Cotton does not know the true names and capacities of the defendants named DOES 1 through 

10 and, therefore, sues them by :fictitious names. Cotton is informed and believes that DOES 1 through 

10 are in some way responsible for the events described in this Complaint and are liable to Cotton 

based on the causes of action below. Cotton will seek leave to amend this Complaint when the true 

names and capacities of these parties have been ascertained. 

I. 

FACTUAL ALLEGATIONS 

Background 
A. Geraci is an intelligent and highly sophisticated businessman who has been sanctioned 

at least three times for his ownership/management of illegal marijuana 
dispensaries. · · · -

39. Geraci has approximately 40 years of experience providing tax services and has been the 

owner-manager of Tax & Financial Center, Inc. ("Tax· Center") since 2001. 

40. Tax Center provides sophisticated tax; :financial and accounting services. 
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II 

41. Geraci has been an Enrolled Agent with the IRS since 1999. 

2 42. Geraci was a California licensed real estate salesperson for approximately 25 years from 1993-

3 2017. 

4 43. Geraci has been sued by the City for his ownership/management of at least three illegal 

s marijuana dispensaries (the "Illegal Marijuana Dispensaries"). 

6 

7 

44. Geraci settled all three cases, collectively paying fines in the amount of $100,000. 

45. Geraci did not "coincidentally" lease three real properties to the Illegal Marijuana 

8 Dispensaries~ he was an operator and beneficial owner. See, e.g., City of San Diego v. CCSquared 
.. ; 

9 Wellness Cooperative, Case No. Case No. -37-2015-00004430-CU-MC-CTL, ROA No. 44 (Stipulated 

10 Judgment) at 2:15-16 ("The address where the Defendants were maintaining a marijuana dispensary 

11 business at all times relevant to this action is 3505 Fifth Ave, San Diego, CA 92103"). 

12 

13 

14 

B. State and City Cannabis Laws and Regulations 

46. It is against State and City laws and regulations to apply for a cannabis license or permit in the 

name of a third party who knowi,ngly and falsely states in the application that they are the applicant for 

the cannabis license and/or pe1mit being sought. 
J l5 

47. It is against the public policy of the State and City to issue cannabis licenses or permits to 

individuals with a history of engaging in illegal commercial marijuana activity. 

';: :' 

. 

,, 
ir 

.i 

f: . 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

48. It is against the public policy of the State and City to issue cannabis licenses or permits to an 

applicant who seeks to acquire a license or permit via unlawful means . 

49. As an example of applicable State law when the JV A was formed, California Business and 

Professions Code ("BPC") § 19323, amended by 2016 Cal SB 837 and effective June 27, 2016, 

mandated the denial of an application for an cannabis license if the applicant had, inter alia, 

purposefully omitted required information, made false representations, been sanctioned · for 

unauthorized commercial marijuana activity in the three years preceding the application, or 

failed to comply with local ordinances; 

50. As an example of applicable City laws/regulations, the San Diego Municipal Code ("SDMC") 

prohibits the furnishing of false or incomplete information in any application for any type of license or 

permit from the City. SDMC § l 1.040l(b) (''No person willfully shall make a false statement or fail to 

6 

DARRYL COTTON'S FIRST AMENDED COMPLAINT 

Case 3:18-cv-00325-JO-DEB   Document 18   Filed 05/13/20   PageID.1319   Page 6 of 19



'.; ' 
i 

' 
-: 

report any material fact in any application for City license, permit, certificate, employment or other 

2 City action under the provisions of the [SDMC]."). 

3 51. Further, SDMC § 11.0402 provides that ··[w]henever in [the SDMC] any act or omission is 

4 made unlawful, it shall include causing, permitting, aiding or abetting such act or omission." 

5 52. SDMC § 121.0311 states as follows: "Violations of the Land Development Code shall be 

6 treated as strict liability offenses regardle~s of intent. "2 

7 53. Thus, applying for a cannabis permit or license, or aiding a party to apply for same, and willfully 

s making a false statement in the application is illegal regardless of intent. 3 

C. Gina Austin 
9 

IO 

I I 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

54. Attorney Gina Austin attended the Thomas Jefferson School of Law and was admitted to the 

California Bar on December 1, 2006. 

5 5. Austin, with approximately two to three years of experience as an attorney, founded her law 

firm ALG in 2009. 

56. Austin, in her own words, is "an expe~t in c~.ab~s licensing and entitlement at the state and 

local levels and regularly speak[ s] on the topic across the nation. "4 

57. Austin has worked on at least 50 conditi_onal use permit applications with the City. 

58. Austin has been the single most successful attorney in the City in aiding her clients acquire 

cannabis permits. 

59. Austin's success is not because she is a legal genius, but because she engages in and ratifies 

unlawful actions against the competition, such as filing shan1 lawsuits like Cotton I. 

2 The Land Development.Code consists of Chapters 11 through 14 of the SDMC (encompassing§§ 
lll.0101-1412.0113). (SDMC§ 111.0lOl(a).) 
3 See City of San Diego v. 17 35 Garnet, LLC, D071332, at * 16 (Cal. Ct. App. Oct. 30, 2017) ("[I]n a 
recent case in which a land owrier who leased property to a marijuana dispensary was sued for 
violations of a Los Angeles Municipal Code (LAMC) section similar to SDMC section 121.0302(a), 
the appellate court concluded the land owner's argument that he lacked knowledge of the marijuana 
dispensary and thus should not be held liable was meritless, when the violation of LAMC section 
12.21A.l(a), was a strict liability o._Q'ense. [Citatiou.] The same is true here. The terms of the SDMC 
specifically provide that violations: of the Land Development Act are to be treated as 'strict liability 
offenses.' (SDMC, § 121.0311.)"). 
4 Razuki v. Malan, 'San ·Diego County Superior Court, Case No. 37-2018-0034229-CU-BC-
CTL, ROA 127 (Declarntion of Gina Austin) at ,r 2. 
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II. The November Document and the November 3, 2016 Phone Call · 

2 60. In early 2016 Geraci contacted Cotton to purchase the Property because it potentially qualified 

3 to operate a cannabis dispensary. 

4 61. In good faith, Cotton engaged with Geraci in preliminary due diligence. 

5 62. On October 31, 2016, Geraci, without Cotton's knowledge or consent, had Berry submit the 

6 Berry Application. 

7 

8 

9 

10 

II 

12 

13 

14 

l 5 

63. On November 2, 2016, Geraci and Cotton reached the JVA pursuant to which Cotton would 

sell the Property to Geraci. 

64. Cotton's consideration for entering into the JV A included (i) a 10% equity position in the 

dispensary, (ii) on a monthly basis, the greater of $10,000 or 10% of the net profits of the dispensary, 

(iii) a $50,000 non-refundable deposit for Cotton to keep if the permit for a dispensary was not 

approved at the Property, and (iv) Geraci promised to have his attorney, Gina Austin, promptly reduce 

the JV A to writing for execution. 

65. At the meeting Geraci and Cotton executed a three-sentence document drafted by Geraci (the 

"November Document").· 

f !6 66. The November Document was executed with the intent it be a receipt for Cotton's acceptance 

17 of $10,000 in cash towards the $50,000 non-refundable deposit. 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

67. That same day: 

(i) Geraci emailed Cotton a copy of the November Document, which m the email 

attachment Geraci had titled the November Document the 'Geraci - Cotton Contract". 

(ii) Upon review and within hours of having received the Geraci email Cotton replied and 

requested that Geraci confirm in writing the November Document is not a purchase contract reflecting 

'any final agreement'. (the "Request for Confinnation"); and 

(iii) Geraci replied and confirmed the November Document is not a purchase contract (the 

"Confirmation Email"). A true and correct copy of these emails are attacked hereto as Exhibit I. 

68. The Request for Confirmation and the Confirmation Email prove that Cotton and Geraci did 

not mutually assent to the November Document being a purchase contract for the Property (the "Mutual 

Assent Issue"). 
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69. On November 3, 2016, Cotton called Geraci to talk about Geraci branding the contemplated 

dispensary at the Property with his nonprofit 151 Farms organization. 

70. At 1 :41 p.m. on November 3, 2016, Cotton emailedGeraci after they had spoken as follows: 

Larry, [~] Per our phone call the name 151 AmeriMeds has not been taken nor has there 
been any business entity formed from it. If you see this as an opportunity to 
piggyback some of the work I've done and will continue to do as 151 Farmers with 
further opportunities .as a potential franchise for your dispensary I'd like for you to 
consider that as the process evolves. [~] We'll firm it up as you see fit. 

71. On March 21, 2017, after Geraci repeatedly refused to reduce the NA to writing as promised, 

Cotton emailed Geraci and termin~ted the JVA with'Geraci for anticipatory breach. 

72. In his email tem1inating the NA, Cotton specifically informed Geraci that he was selling the 

Property to a third-party: "To be clear, as of now, you have no interest in my [P]roperty, contingent or 

otherwise. I will be entering into an agreement with a third-party[.]" 

73. On March 21, 2017, after terminating the JVA with Geraci, Cotton entered into a written joint 

venture agreement with Richard Martin .. 

III. The Cotton I Litigation 

74. The next day, March 22, 2017, Weinstein emailed Cotton copies of the Cotton I complaint and 

a lis pendens recorded by F&B on the Property (the "F&B Lis Pendens"). 

75. The Cotton I complaint alleges causes of action for (i) breach of contract, (ii) breach of the 

covenant of good faith and fair dealing, (iii) specific performance, and (iv) declaratory relief. 

76. All four causes of action are premised on the allegation that the November Document is a fully 

integrated purchase contract. 

77. The Cotton I complaint alleges that Cotton anticipatorily breached his agreement with Geraci 

by demanding additional consideration not originally agreed to, including the 10% equity position in 

the dispensary. 
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78. Weinstein filed the Cotton I complaint relying on the Pendergrass5 line of reasoning seeking to 

2 use the parol evidence rule as a shield to bar the admission of the Confirmation Email and other 

3 incriminating parol evidence. 6 

4 79. On May 12, 2017, Cotton filed pro se a cross-complaint in Cotton I against Geraci and Berry 

s with causes of action for: (i) quiet title, (ii) slander of title, (iii) fraud/fraudulent misrepresentation, 

6 (iv) fraud in the inducement, (v) breach of contract, (vi) breach of oral contract, (vii) breach of implied 

7 contract, (viii) breach of the implied .covenant of good faith and fair dealing, (iv) trespass, (x) 

8 conspiracy, and (xi) declaratory and injunctive relief. 

9 80. After dealing with the procedural difficulties of representing himself pro se, Cotton reached an 

1 o agreement with a litigation investor to hire counsel to represent him in Cotton I and related legal matters 

11 required to acquire a cannabis permit at the Property. 

12 81. Cotton's litigation investor reached an agreement with then-prominent and yet to be publicly 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

disgraced cannabis attorney Jessica McElfresh for her representation of Cotton in Cotton I. 

82. McElfresh did not disclose that Geraci and numerous of Geraci's associates are her clients. 

83. Mc El fresh did not disclose that she shares numerous ciients with Austin. 

84. In May 2017, the San Diego County District Attorney's office filed charges against McElfresh 

for her efforts in seeking to conceal the illegal cannabis operations of one of her clients from 

government inspectors. 

85. Specifically, McElfresh was charged with, inter alia, Conspiracy to Commit a Crime, 

Manufacturing of a Controlled Substance, and Obstruction of Justice. 

86. McElfresh charged Cotton for her legal services for Cotton in Cotton I. 

87. McElfresh refe1Ted Cotton's litigation investor to David Demian of Finch, Thornton & Baird to 

represent Cotton in Cotton I. 

5 Bank of America etc. Assn. v. Pendergrass (193 5) 4 Cal.2d 258. 
6 See JIG Wireless, Inc. v. Yi (2018) 22 Cal.App.5th 630,641 (emphasis added) ("under Pendergrass, 
external evidence of promises inconsistent with the express terms of a written contract were not 
admissible, even to establish fraud."). 
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88. Neither McElfresh nor Demian disclosed that FTB had shared clients with Geraci and his 

2 business. 

3 89. FTB twice amended Cotton's prose complaint with the intent to sabotage Cotton's case. 

4 90. Most notably, FTB removed from.Cotton's complaint the allegations that Geraci and Berry 

s conspired to acquire a cannabis permit at the Property in Berry's name because Geraci could not own 

6 a cannabis permit because of the Illegality Issue. 

7 91. Further, FTB removed Cotton's allegation that Geraci and Cotton had reached and valid and 

8 binding oral agreement and replaced it with an allegation that Geraci and Cotton had reached an 

9 agreement to agree in the future, which is not a valid and enforceable agreement. 

1 o 92. Demian, like Weinstein, Austin and McElfresh, is a criminal with a license to practice law and 

11 represents the most vile type of all attorneys - those who would connive to defeat their own client's 

12 case. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

IV. The Disavowment Allegation 

93. From the filing of Cotton I in March 2017 until April 2018 Weinstein argued that the statute of 

frauds and the parol evidence rule barred the Confirmation Email and other parol evidence as proof of 

the NA. 

94. For example, Weinstein argued: 

Cotton alleges, based on extrinsic evidence [(e.g., the Confirmation Email)], that the 
actual agreement between the parties contains material terms and conditions in 
addition to those in the [November Document] as well as a term (a $50,000 deposit rather 
than the $10,000 deposit stated in the [November Document]) that expressly conflicts 
with a term of the [November Document]. However, such a claim cannot stand as extrinsic 
evidence cannot be employed to prove an agreement at odds with the tenns of the 
written memorandum. 

95. However, in April 2018, attorney Jacob Austin specially appearing for Cotton filed a motion to 

expunge the F &B Lis Pendens and cited and argued for the first time in Cotton I that Geraci/Weinstein 
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could not use the parol evidence mle to bar the Confirmation Email pursuant to the Pendergrass line 

of reasoning because it had been overruled by Riverisland in 2013 (the "Lis Pendens Motion"). 7 

3 96. In opposition to the Lis Pendens Motion, Geraci submitted a supporting declaration alleging for 

4 the first time that (i) he sent the Confirmation Email by mistake because he only read the first sentence 

s of Cotton's Request for Confirmation email; (ii) that on November 3, 2016 he called Cotton to tell him 

6 that he sent the Confirmation Email by mistake; (iii) Cotton agreed with Geraci that the Confirmation 

7 Email was sent by mistake and he was not entitled to a 10% equity position in the dispensary; and (iv) 

g Cotton sent the Request for Confimiation pretending that Geraci and him had reached an agreement 

9 that included a 10% equity position for Cotton (the "Disavowment Allegation"). 

IO 97. Pursuant to FRCP 20 I Cotton requests the Court take judicial notice of Geraci' s April 9, 2018 

11 declaration attached hereto as Exhibit 2. 

12 98. Geraci's April 9, 2018 declaration contradicts dozens of his evidentiary and judicial admissions 

13 . he set forth in his declarations, discovery responses and arguments in briefs prior to then. 

14 99. Even assuming that Geraci's Aprit 9, 2018 declaration did not contradict his previous judicial 

15 and evidentiary admissions, his claim is barred by the statute of frauds and the parole evidence rule. 

16 100. The statute of frauds applies to an agreement for the sale of real property as Geraci 

17 alleges, but it does not apply to a joint venture agreement as Cotton alleges. 8 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

101. Geraci cannotjustpretend the Confirmation Email has no legal effect. 

V. The Federal Lawsuits 

102. In February 2018, Cotton filed suit and a TRO in federal court against, inter alia, Geraci, 

Weinstein and Austin alleging, inter alia, RICO and§ 1983 claims ("Cotton III").9 

7 Riverisland Cold Storage, Inc. v. Fresno-Madera Production Credit Association ("Riverisland') 
(2013) 55 Cal.4th 1169, 1182 ("[W]e overrule Pendergrass and its progeny, and reaffirm the venerable 
maxim stated in Ferguson v. Koch [(1928) 204 Cal. 342, 347]: '[I]t was never intended that the parol 
evidence rule should be used as a shield to prevent the proof of fraud.'") (emphasis added). 
8 Bank of California v. Connolly (1973) 36 Cal.App.3d 350,374 ("[A]n oral joint venture agreement 
concerning real property is not subject to the statute of frauds even though the real property was owned 
by one of the joint venturers."). 
9 Cotton v. Geraci, Case No.: 18cv325-GPC(MDD). 
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103. On February 28, 2019, because of Cotton I; Judge Curiel stayed Cotton III pursuant to 

2 the Colorado River doctrine. 

3 104. In July 2019, Wohlfeil entered judgment against Cotton in Cotton I after a jury trial 

4 implicitly finding that the November Document is a fully integrated purchase contract that has a lawful 

s object as a matter of law. 

6 105. Cotton filed a motion for new trial ("MNT") arguing, inter alia, assuming the November 

7 Document is a contract, it is an illegal contract that cannot be enforced. (Cotton 1, ROA No 672.) 

8 106. Wohlfeil denied the MNT believing Weinstein's frivolous opposition argument that 

9 Cotton had waived the defense of illegality to the enforcement of a contract because Cotton had not 

1 o allegedly raised the Illegality Issue before in Cotton I. 

11 107. Factually and legally the arguments are contradicted by the facts and law. Cotton did 

12 raise the Illegality Issue before the MNT and even if he had not he cannot waive the defense of 

13 illegality. See City Lincoln-Mercury Co. v. Lindsey, 52 Cal.2d 267, 274 (Cal. 1959) ("A party to an 

14 illegal contract cannot ratify it, cannot be estopped from relying onthe illegality, and cannot waive his 

15 right to urge that defense."). 

16 

17 

108. On January 10, 2020, Judge Curiel recused himself from Cotton III after Cotton had 

filed a motion to lift the Colorado River stay and a TRO seeking to have Judge Curiel found to be a 

18 biased judge that was enforcing an illegal contract and a request for counsel. 

19 

20 

21 

22 

109. Cotton believes that Judge Curiel realized that with the information contained within 

his motion to lift the stay, Cotton was not a conspiracy nut and that Wohlfeil was a biased judge and 

Cotton I represents a three-year long egregious miscarriage of justice. 

110. Cotton 111 was transferred to Judge Bashant and on January 15, 2020 Bashant lifted the 

23 Colorado River stay, but denied Cotton's in Forma Pauperis request for court appointed counsel. 

24 

25 

26 

27 

28 

111. On April 9, 2020, Cotton filed an ex parte application seeking reconsideration of 

Bashant's order denying his request for counsel premised on, inter alia, the argument that Cotton 

needed to prove Judge Wohlfeil is biased. 

112. Getting any kind of relief from judges against judges is virtually impossible. Judges 

protect judges. 

13 
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113. On April 16, 2020, Judge Bashant denied Cotton's ex parte application in a typical pro 

2 se fashion with a conclusory finding that Cotton had failed to prove ''exceptional circumstances," but 

3 without describing why. 

4 114. Judge Wohlfeil is enforcing an illegal contract and he made statements that manifestly 

5 prove he is biased because he stated Weinstein is not capable of acting unethically when the entire 

6 Cotton I case is undisputable evidence that Weinstein is acting unethically. 

7 115. Any reasonable pets.011 would find that a judge enforcing an illegal contract and 

8 requiring a jury to determine a matter.of law does-represent exceptional circumstances. 

9 116. Cotton now believes that with her recent rulings, Judge Bashant is covering up for 

10 Wohlfeil. 

. II 117. Both Wohlfeil and Bashant served on the San Diego Superior Court for at least seven 

12 years together before Bashant was elevated to the ·federal court. 

13 · l lS .. Because o.fthe violence and Wohlfeil's action led Martin to believe that he was actively 

14 seeking to sabotage Cotton's case Martin sold his interest in the property to Cotton's former attorney, 

t 5 Andrew Flores. 

16 .. 119. On April 3, 2020, Andrew Flores filed suit in federal court and an ex parte TRO after 

•. 17 Cotton told him that some of his supporters, who had lent him significant money, were considering 

18 taking violent action against Geraci' s attorneys to bring in law enforcement agencies to investigate this 

case because Wohlfeil and the City Attorney's are corrupt. (Flores, et al. v. Austin, et al., Case No.20-19 

20 cv-656-BAS-MDD.) 

21 120. On April 20, 2020, Bashant denied Flores' TRO. The opening paragraph states: 

22 "Plaintiffs ... allege civil rights violations under 42 U.S.c.· § 1983, make a 'neglect to perform wrongful 

23 

24 

25 

26 

27 

28 

act' cause of action, and seek various forms of declaratory relief. The complaint is almost impossible 

to summarize due to its length and confusing nature." 

121. Bashant' s order also alleges that Flores djd not comply with FRCP 65(b) for the issuance 

of a TRO based, in part, on :Sashant's allegation that Corina Young is a "defendant." 

122. First, according to Bashant, Flores lacks any professional competence as an attorney 

because he sued for "neglect[ing] to perform wrongful act." 

14 
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123. Flores did not. 

124. Flores filed a§ 1986 cause of action for "neglect to prevent a wrongful act" which is 

clearly stated in the title page of his complaint. 

125. Second, Corina Young is a witness who has been threatened from providing her 

5 testimony. She is not a "defendant." 

6 

7 

126. 

127. 

Bashant simply made that up. 

Third, Flores did provide notice, case law and argument for why notice is not required 

8 pursuant to FRCP 65~ 

9 128. Fourth, given the preceding three points, Bashant' s allegation that the Flores' complaint 

1 o is "confusing" is meritless as she clearly does not understand even the most basic facts she was 

11 presented with. 

12 129. The bottom line is that Bashant either knew that statements she attributed to Flores were 

13 ·.·· true or she did not know because she did not take the time to vet Flores' complaint and TRO. 

14 130. IfBashant knew they ·were false, she did so to purposefully denigrate anyone that seeks 

15 to prove that Wohlfeil is a biased judge to Cotton's great prejudice. 

16 .•.. 131. • . If Bashant did not know her statements were false, then without justification she is 

17 making rulings warranted by law and facts, but in reality, she never even bothered understand the facts 

18 and apply the law. 

19 132. In either scenario, a reasonable person would conclude that Bashant is a biased judge 

20 who is not impartial. 

21 VI. This Complaint 

22 133. The Flores complaint is 177 pages and explains in detail how the Cotton I complaint is 

23 but one sham action among many filed in furtherance by Geraci and his associates seeking to acquire 

24 as many cannabis permits as they can in the City to establish a monopoly. 

25 

26 

27 

28 

134. Cotton does not have the ability to explain the conspiracy in a clear and succinct manner 

so he files this amended complaint focused on the fact that the November Document cannot be a 

contract because it lacks-mutual assent;-has.an-1mlawful-objee.t--and-Judge-W0hlfeil-'-s-statements-anA------11----~-11 

actions prove that he is biased. 

15 
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135. Cotton did not have a fair and impartial tribunal. 

2 136. Cotton does not have the ability to explain the·0entire· conspiracy which gives rise to 

3 RJCO, antitrust, obstruction of justice, and fraud causes of action that includes multiple government 

4 and private attorneys. 

5 137. However, Cotton intends to prepare and file a motion seeking court counsel to amend 

6 this Complaint to include all defendants against whom Cotton has valid causes of action. 

7 

8 

First Cause of Action-§ 1983 

(Plaintiff against Bashant) 

9 13 8. Plaintiff realleges and incorporates herein by reference the allegations in the preceding 

1 o paragraphs. 

II 139. The presence of bad faith can render an exercise of legal judgment judicial misconduct; 

12 "Bad faith" in this context means "acts within the lawful power of a judge which nevertheless are 

13' comtnifted for a corrup(purpose, i.e:, for any purpose other than the faithful discharge ·or judicial 

14 duties." Cannon v. Commission on Judicial Qualifications, 14 Cal.3d 678,695 (Cal. 1975). 

15 140. Cotton has filed judicial complaints against both Wohlfeil and Bashant for their failure 

· 16 to exercise their judicial.discretion in bad faith. 

17 

18 

19 

20 

14 L Bashant' s order finding that Cotton did not prove exceptional circumstances when 

Wohlfeil entered a judgment in Cotton I that enforces an illegal contract as a matter of law, coupled 

with her fabricateff statemerit~dhaf she ·a.tfributed to Flores;- that undermines the case against Wohlfeii, 

would lead any reasonable person to believe that she is covering up for Wohlfeil. Or, at the very least, 

21 that she is not impartial. 

22 142. "Bias exists where a court has prejudged, or reasonably appears to have prejudged, an 

23 issue." Kenneally v. Lungren, 967 F.2d 329, 333 (9th Cir. 1992) (quotation and citation omitted). 

24 143. Cotton should not have to "hope" that Bashant will not take other unethical and 

25 prejudiced actions against him either to continue to cover up for Wohlfeil or to retaliate against him 

26 for exposing that she fabricated and attributed multiple statements to Flores that were not true. 

if------------,--,,-·.---27·· 144. This· relief--a-gairrst-:Bashanrts-pros15ective'. 

28 Second Cause of Action -§ 1983 

16 
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' 2 145. 

(Plaintiff against Wohlfeil) 

Plaintiff realleges and incorporates herein by reference the allegations in the preceding 

3 paragraphs. 

4 146. Plaintiff seeks to have the Cotton I judgment vacated and a new trial in state court where 

s he originally filed his cross-complaint and Wohlfeil should not continue to preside over Cotton I. 

6 147. As with Bashant, Cotton should not have to hope that Wohlfeil will not retaliate against 

7 him for exposing him for being a biased judge that exposed him for being a judge that thinks the defense 

8 of illegality is capable of being waived • because Cotton had allegedly not raised the Illegality Issue 

9 before the MNT .. 

10 

II 

12 

· 13 · 

148. -

-149: 

This relief against Wohlfeil is prospective. 

Third Cause of Action - Declaratory Relief 

(Plaintiff against the Geraci, Berry, Weinstein, Austin, McElfresh and Demian) 

Plaintiff realleges and incorporates herein by reference the allegations in the preceding 

I 4 paragraphs. 

15 

16 

-'.'. 17 

18 

-- .. - -- 19 

i 20 

21 

22 

23 

24 

25 

26 

28 

150. Plaintiff seeks to hav~ · the ·cotton I judgment declared void and vacated for being 

procured by ~Hraud on the court, the product of judicial bias, and because it enforces an illegal contract. 

151. 

paragraphs. 

152. 

Fourth Cause of Action - Punitive Damages 

(Plaintiff against all defendants) 

Plaintiff realleges and incorporates herein by reference the allegations in the preceding 

"At some point, justice delayed is justice denied. " Southern Pacific Transp. Co. v. 

I.CC, 871 F.2d 838, 848 (9th Cir. 1989). 

153. Since March 2017, Plaintiff has incurred over $3,000,000 from 7 different law firms 

and at least three contract paralegals in legal fees. The law firms are: (i) Finch, Thornton, & Baird; (ii) 

Law Office of Jacob Austin; (iii) Kerr & Wagstaffe LLP; (iv) Law Office of JoEllen Plaskett; (v) Law 

Office of Andrew Flores; (vi) California.Appellate Law Group; and (vii) Tiffany & Bosco. The three 

17 
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154. "Generally, [punitive damages] cases fall into three categories: (1) really stupid 

2 defendants; (2) really mean defendants; and, (3) really stupid defendants who could have caused a great 

3 deal of harm by their actions but who actually caused minimal harm." TXO Production Corp. v. 

4 Alliance Resources Corp., 509 U.S. 443,453 n: 15 (1993) (citation and quotation omitted). 

5 

6 

155. 

156. 

Judges are protected by their judicial immunity. 

But Cotton I at every point, has failed to. state a cause of action as filed when Weinstein 

7 incorrectly assumed the parol evidence rule would bar the Confirmation Email and as de facto 

8 amended, when confronted by Riverisland, to alleging that -the Confirmation Email was sent by 

9 mistake. 

IO 

11 

12 

13 

14 

15 

16 

· 17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

157. Cotton believes it woul~ be an egregious miscarriage of justice to find that defendants 

can file and maintain a malicious prosecution action that at no point stated a cause of action and rely 

on the judgments or orders by judges, that were biased against Cotton, to avoid being held liable for 

Cotton's legal fees and costs. 

· PRAYER FOR RELIEF 

WHEREFORE, Cotton prays for relief against defendants as follows: 

L , That this Court disqualify Bashant from continuing.to preside over this matter; 

2. That the Cotton I judgment be declared void; 

3. That the Cotton I action be stayed pending resolution of this action; 

4. That Wohlfeil be declared bias and prohibited from continuing to preside over Cotton I upon 

its resumption pending resolution of this Complaint; 

5. General, exemplary, special and/or consequential damages in the amount to be proven at trial, 

but which are no less than $7,000,000; 

6. Punitive damages against all defendants saved Wohlfeil and Bashant who are protected by 

their judicial immunity; 

7. That this Court appoint Cotton counsel; 

r27 ,' 
' 

28 
,I 

8. That this Court grant Cotton's appointed counsel leave to amend this Complaint to include all 

defendants-and~set..fotth~alLn1ater.ia}.;alkgati0ns¥an.wd--...~~=-......-.......,= ....... ====···=-=-=-="-·=·., , .• ,,._, . .,,,..,,_ 

9. That other relief is awarded as the Court detem1ines is in the interest of justice. 

18 
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Cotton and Cotton Pro Se 
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF CALIFORNIA 

 

DARRYL COTTON, an individual,  
Plaintiff, 

v. 

CYNTHIA BASHANT, an individual; 
JOEL WOHLFEIL, an individual; LARRY 
GERACI, an individual; REBECCA 
BERRY, an individual; GINA AUSTIN, 
an individual; MICHAEL WEINSTEIN, 
an individual; JESSICA MCELFRESH, an 
individual; and DAVID DEMIAN, an 
individual, 

Defendants. 

 Case No.:  18-CV-325 TWR (DEB) 
 
ORDER GRANTING MOTIONS TO 
DISMISS AND DENYING OTHERS 
AS MOOT 
  
 
(ECF Nos. 44, 46, 50, 53, 64, 65, 66, 67, 
93) 

Defendants Judge Joel Wohlfeil, Judge Cynthia Bashant, Jessica McElfresh, Larry 

Geraci, Rebecca Berry, and David Demian have respectively moved to dismiss Plaintiff’s 

First Amended Complaint.  (ECF Nos. 50, 64, 65, 66, 67.)  In light of the Notice of 

Dismissal (ECF No. 95), Judges Wohlfeil and Bashant have been dismissed with 

prejudice.  The Court finds the matters suitable for disposition without oral argument.  

See Civ. L.R. 7.1(d)(1).  For the reasons set forth below, the Court GRANTS the motions 

and DENIES AS MOOT Plaintiff’s remaining pending motions.  (ECF Nos. 44, 46, 53.) 
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BACKGROUND 

   The facts of this case have been recited in this Court’s previous order.  (See ECF 

No. 71).  The following relates to the remaining Defendants.  

By way of background, Defendant Larry Geraci and Plaintiff Daryl Cotton 

allegedly reached an “oral joint venture agreement” where Geraci planned on buying 

Plaintiff’s real property to develop a cannabis dispensary.  (FAC ¶ 5, 63.)  Geraci was not 

new to the cannabis business, as he had allegedly owned and managed at least three 

illegal marijuana dispensaries previously.  (Id. ¶ 43.)  Due to these illicit activities, Geraci 

had been sanctioned and barred from owning a cannabis dispensary, and he therefore 

applied for a cannabis permit with the City of San Diego under his receptionist’s name, 

Rebecca Berry.  (Id. ¶¶ 6–7.)  Months later, the deal broke down when Geraci allegedly 

refused to put their joint venture agreement into writing as promised.  (Id. ¶ 71.)  Geraci 

sued Plaintiff in state court for breach of contract concerning the purchase and sale of 

Plaintiff’s real property.  (Id. ¶¶ 5, 63, 75.)  Judge Wohlfeil was assigned the case.  (Id. 

¶ 1.)  Plaintiff, initially proceeding pro se, filed a cross-complaint against Geraci and his 

receptionist, Rebecca Berry.  (Id. ¶ 79.) 

After “dealing with the procedural difficulties of representing himself pro se,” 

Plaintiff turned to a litigation investor to hire a lawyer.  (Id. ¶ 81.)  The litigation investor 

found Defendant Jessica McElfresh.  (Id. ¶ 81.)  The representation, however, did not 

last.  Plaintiff describes McElfresh as a “publicly disgraced cannabis attorney” against 

whom the San Diego County District Attorney’s office has filed charges for “seeking to 

conceal the illegal cannabis operations of one of her clients from government inspectors.” 

(Id. ¶ 81.)  McElfresh referred Plaintiff’s litigation investor to Defendant David Demian 

of Finch, Thornton & Baird, LLP.  (Id. ¶ 87.)  Plaintiff alleges that both McElfresh and 

Demian had failed to disclose that Geraci and some of his associates were also their 

clients.  (Id. ¶ 88.)  Plaintiff accuses McElfresh and Demian of being “criminal[s] with a 

license to practice law” and the types of attorneys who “connive to defeat their own 

client’s case.”  (Id. ¶ 92.) 
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In his First Amended Complaint (“FAC”), Plaintiff characterizes this case as a 

“collateral attack on a state court judgment” (id. ¶ 1), and relevant here, asserts a cause of 

action for declaratory relief against McElfresh, Geraci, Berry, and Demian.  (Id. ¶¶ 149–

50.)  Additionally, Plaintiff asserts a fourth cause of action for punitive damages against 

all Defendants.  (Id. ¶¶ 151–57.)  In his claim for declaratory relief, Plaintiff asks this 

Court to declare the state court judgment “void and vacated for being procured by a fraud 

on the court, the product of judicial bias, and because it enforces an illegal contract.”  (Id. 

¶ 150.)  In his claim for punitive damages, Plaintiff states that he was denied justice 

because Judge Wohlfeil and Judge Bashant were biased against him, and due to the 

litigation, has incurred hefty legal fees.  (Id. ¶¶ 153, 156–57.) 

LEGAL STANDARD 

A. Federal Rule of Civil Procedure 12(b)(1) 

Congress granted district courts with “original jurisdiction of all civil actions 

arising under the Constitution, laws, or treaties of the United States.”  28 U.S.C. § 1331.  

Rule 12(b)(1) allows the dismissal of a case for lack of subject-matter jurisdiction.  Fed. 

R. Civ. P. 12(b)(1).  “If the court determines at any time that it lacks subject-matter 

jurisdiction, the court must dismiss the action.”  Fed. R. Civ. P. 12(h)(3).   

B. Federal Rule of Civil Procedure 12(b)(6)  

Rule 12(b)(6) allows a court to dismiss a complaint for “failure to state a claim 

upon which relief can be granted.”  Fed. R. Civ. P. 12(b)(6).  To survive a motion to 

dismiss, the complaint must contain a “short and plain statement showing that the pleader 

is entitled to relief,” backed by sufficient facts that make the claim “plausible on its face.”  

Fed. R. Civ. P. 8(a)(2); Ashcroft v. Iqbal, 556 U.S. 662, 678, (2009) (quoting Bell Atl. 

Corp. v. Twombly, 550 U.S. 544, 547 (2007)).  Plausibility requires “more than a sheer 

possibility that a defendant has acted unlawfully.”  Iqbal, 566 U.S. at 678.  Rather, it 

demands enough factual content for the court to “draw the reasonable inference that the 

defendant is liable for the misconduct alleged.”  Id.  (citing Twombly, 550 U.S. at 556).  

The court must accept as true “all factual allegations in the complaint” and “construe the 
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pleadings in the light most favorable to the nonmoving party.”  Manzarek v. St. Paul Fire 

& Marine Ins. Co., 519 F.3d 1025, 1031 (9th Cir. 2008).  This presumption does not 

extend to conclusory allegations, “unwarranted deductions of fact, or unreasonable 

inferences.”  In re Gilead Scis. Sec. Litig., 536 F.3d 1049, 1055 (9th Cir. 2008).  

C. Leave to Amend 

Under Rule 15(a), a district court should “freely give leave [to amend] when 

justice so requires.”  Fed. R. Civ. P. 15(a).  “This policy is to be applied with extreme 

liberality.”  Eminence Capital, LLC v. Aspeon, Inc., 316 F.3d 1048, 1051 (9th Cir. 2003) 

(internal quotation marks and citations omitted).  With respect to pro se litigants, the 

Ninth Circuit has stated that this “extreme liberality” is “particularly important,” Lopez v. 

Smith, 203 F.3d 1122, 1131 (9th Cir. 2000), and that courts should dismiss a pro se 

complaint without leave to amend “only if it is absolutely clear that the deficiencies of 

the complaint could not be cured by amendment.”  Schucker v. Rockwood, 846 F.2d 

1202, 1203–04 (9th Cir. 1988). 

ANALYSIS 

A. Defendant Jessica McElfresh 

Plaintiff brings two causes of action against Defendant Jessica McElfresh: (1) 

declaratory relief and (2) punitive damages.  (FAC ¶¶ 148, 150.)  In response, McElfresh 

asserts that none of the allegations in Plaintiff’s claims for declaratory relief and punitive 

damages are directed towards her, and that Plaintiff’s claims “are not sufficient to state a 

claim upon which relief may be granted” under Rule 12(b)(6).  (ECF No. 65-1 at 5–6.)  

Additionally, McElfresh requests that this Court strike Plaintiff’s causes of action for 

declaratory relief and punitive damages under Fed. R. Civ. P. 12(b)(f).  (Id. at 2, 5–7.)  

The Court agrees and dismisses Plaintiff’s claims under Fed. R. Civ. P. 12(b)(6).  

1. Declaratory Relief 

“To obtain declaratory relief in federal court, there must be an independent basis 

for jurisdiction.”  Stock W., Inc. v. Confederated Tribes of the Colville Reservation, 873 

F.2d 1221, 1225 (9th Cir. 1989).  “Federal courts are courts of limited jurisdiction” and 
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“possess only that power authorized by Constitution and statute.”  Kokkonen v. Guardian 

Life Ins. Co. of Am., 511 U.S. 375, 377 (1994).  Thus, “[w]hen presented with a claim for 

a declaratory judgment,” the Court must make sure that an “actual case or controversy” 

under Article III exists.  Rhoades v. Avon Prod., Inc., 504 F.3d 1151, 1157 (9th Cir. 

2007).  “Declaratory relief is not an independent cause of action, but instead a form of 

equitable relief.”  Kimball v. Flagstar Bank F.S.B., 811 F. Supp. 2d 1209, 1219 (S.D. Cal. 

2012).   

Here, Plaintiff has not alleged substantive legal claims against McElfresh.  For 

example, Plaintiff states McElfresh failed to disclose that Geraci and some of his 

associates were also her clients.  (Id. ¶ 82.)  Additionally, McElfresh failed to mention 

that she and Austin share the same clients.  (Id. ¶ 83.)  Further, after her representation of 

Plaintiff had ended, McElfresh referred Plaintiff’s litigation investor to Demian, whose 

firm previously shared clients with Geraci and his business.  (Id. ¶ 87–88.)  And lastly, 

Plaintiff characterizes McElfresh as a criminal with a license to practice law and connives 

to defeat her own client’s case.  (FAC ¶ 92.)   

None of these allegations are substantive legal claims.  Although Plaintiff seeks 

declaratory relief to “vacate and declare void” the judgment from state court because (1) 

it was “procured by a fraud on the court,” (2) it is the “product of judicial bias,” and (3) 

“it enforces an illegal contract,” (FAC ¶ 150), the basis of his claims occurred in past 

litigation, and past acts cannot be the basis for declaratory judgement.  See John M. Floyd 

& Assocs., Inc. v. First Imperial Credit Union, No. 16-CV-1851 DMS (WVG), 2017 WL 

4810223, at *5 (S.D. Cal. Oct. 25, 2017) (“[A] declaratory judgment is not a corrective 

action” and “should not be used to remedy past wrongs.”).  Absent an “actual case or 

controversy” against McElfresh, Plaintiff has no standing to obtain declaratory relief.  See 

Westburg v. Good Life Advisors, LLC, No. 18CV248-LAB (MDD), 2019 WL 1546949, 

at *1 (S.D. Cal. Apr. 8, 2019) (stating that a “federal court has jurisdiction to award 

declaratory relief only where a true case or controversy exists.”).  The Court 

DISMISSES this claim, accordingly. 
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2. Punitive Damages 

Plaintiff also seeks punitive damages against McElfresh.  But punitive damages 

“constitute a remedy, not a claim.”  Oppenheimer v. Southwest Airlines Co., No. 13-CV-

260-IEG BGS, 2013 WL 3149483, at *3 (S.D. Cal. June 17, 2013).  Here, Plaintiff has 

not alleged any substantive legal claims against McElfresh and therefore lacks basis to 

obtain punitive damages.1  The Court DISMISSES this claim, accordingly. 

B. Larry Geraci & Rebecca Berry 

Plaintiff alleges two causes of action against Defendants Larry Geraci and Rebecca 

Berry: (1) declaratory relief and (2) punitive damages.  (FAC ¶¶ 149–57.)  In response, 

Geraci and Berry argue that the Court lacks subject-matter jurisdiction under the Rooker-

Feldman doctrine.  (ECF No. 66 at 1–2.)  Moreover, Geraci and Berry allege that 

Plaintiff’s FAC should be dismissed because Plaintiff fails to state any legally cognizable 

cause of action.  (Id.)  The Court agrees. 

1. Rooker-Feldman Doctrine 

“The Rooker-Feldman doctrine takes its names from Rooker v. Fidelity Trust Co., 

263 U.S. 413, 44 S.Ct. 149, 68 L.Ed. 362 (1923), and District of Columbia Court of 

Appeals v. Feldman, 460 U.S. 462, 103 S.Ct. 1303, 75 L.Ed. 2d. 206 (1983).”  Noel v. 

Hall, 341 F.3d 1148, 1154 (9th Cir. 2003).  Put simply, the doctrine provides that federal 

courts lack subject matter jurisdiction to “hear a direct appeal” from state court judgment.  

Id.  If a party is disappointed by a state court judgment, the proper course is to appeal to a 

higher state court.  See id. at 1155.  “Plaintiffs thus cannot come to federal court to seek 

 

1 In her Reply, McElfresh requests this Court to dismiss the Plaintiff’s FAC under Civil Local Rule 
7.1(f)(3)(c) for Plaintiff’s failure to file an opposition to Defendant’s motion to dismiss.  (ECF No. 72 at 
2–4.)  However, this Court has exercised its discretion and accepted Plaintiff’s untimely filing of his 
opposition, partially due to his status as a pro se litigant.  In Plaintiff’s Opposition to McElfresh’s 
Motion to Dismiss (ECF No. 76), Plaintiff adds new allegations and facts against McElfresh.  Those 
arguments will not be considered because “a court may not look beyond the complaint to a plaintiff’s 
moving papers, such as a memorandum in opposition to a defendant’s motion to dismiss,” when 
considering a Rule 12(b)(6) motion to dismiss.  Schneider v. Cal. Dep’t of Corr., 151 F.3d 1194, 1197 
n.1 (9th Cir. 1998) (citation omitted).  
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‘what in substance would be appellate review of the state judgment.’”  Benavidez v. 

County of San Diego, 993 F.3d 1134, 1142 (9th Cir. 2021) (citing Johnson v. De Grandy, 

512 U.S. 997, 1005–06 (1994)).  “The doctrine does not depend on the availability of a 

forum; instead, it exists to protect state courts from collateral attack by a federal 

judgment.”  Id. at 1143.  As the Ninth Circuit has stated, “the Rooker-Feldman doctrine, 

precludes federal adjudication of a claim that ‘amounts to nothing more than an 

impermissible collateral attack on prior state court decisions.’”  Ignacio v. Judges of the 

United States Court of Appeals for the Ninth Circuit, 453 F.3d 1160, 1165 (9th Cir. 2006) 

(citations omitted).    

Here, Plaintiff’s claim is barred by the Rooker-Feldman doctrine.  By asking to 

have a state court judgment “declared void and vacated” (FAC ¶ 150), Plaintiff is 

essentially seeking appellate review of the state court’s decision.  All the claims against 

Geraci and Berry are inextricably tied to the state court proceeding.  At bottom, Plaintiff 

believes that the contract between him and Geraci and Berry is illegal, but that issue has 

been dealt with in state court.  While plaintiffs are not precluded from bringing similar, 

independent actions in federal court,2 Plaintiff explicitly states that this action is a 

“collateral attack on a state court judgment issued by Judge Joel R. Wohlfeil.”  (FAC ¶ 

1.)  If this Court were to find that the Judicial Defendants were enforcing an illegal 

contract, then this Court would be stepping beyond the bounds of its jurisdiction because 

the Rooker-Feldman bars collateral attacks on state court judgments.  Benavidez, 993 

F.3d at 1142.  The relief that Plaintiff is seeking falls squarely within the Rooker-

Feldman prohibition.   

/ / / 

/ / / 

 

2 “If… a federal plaintiff asserts as a legal wrong an allegedly illegal act or omission by an adverse 
party, Rooker-Feldman does not bar jurisdiction.”  Noel, 341 F.3d at 1164.  Thus “[t]he doctrine does 
not preclude a plaintiff from bringing an ‘independent claim’ that, though similar or even identical to 
issues aired in state court, was not subject of a previous judgment by the state court.”  Cooper v. Ramos, 
704 F.3d 772, 778 (9th Cir. 2012) (citing Skinner v. Switzer, 562 U.S. 521, 531 (2011)).  

Case 3:18-cv-00325-JO-DEB   Document 96   Filed 10/22/21   PageID.3855   Page 7 of 11



 

8 
18-CV-325 TWR (DEB) 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

2. Declaratory Relief and Punitive Damages 

Even if the Rooker-Feldman doctrine did not apply, Plaintiff’s FAC still fails.  

Here, Plaintiff has no claim for declaratory relief since he has no underlying cause of 

action against Geraci and Berry.  As noted above, claims for declaratory relief are “not 

themselves causes of action, but rather remedies available.”  Inciyan v. City of Carlsbad, 

No. 19-CV-2370-JLS (MBS), 2020 WL 94087, at *3 (S.D. Cal. Jan. 8, 2020).  

Declaratory relief claims “must be based on other, viable causes of action.”  Id. at 2.  But 

here, Plaintiff has not alleged any substantive legal claim against Geraci or Berry.  At 

best, Plaintiff alleges that Geraci and Berry violated the San Diego Municipal Code 

Section 11.0401(b) (“No person willfully shall make a false statement or fail to report 

any material fact in any application for City license, permit, certificate, employment or 

other City action under the provisions of the San Diego Municipal Code.”).  Moreover, 

Plaintiff alleges that Geraci and Berry “conspired to acquire a cannabis permit.”  (FAC ¶ 

90.)  But Plaintiff does not assert his allegations under a legally cognizable cause of 

action.   

For the same reason, Plaintiff’s claim for punitive damages fails.  Punitive 

damages “constitute a remedy, not a claim.”  Oppenheimer v. Southwest Airlines Co., No. 

13-CV-260-IEG BGS, 2013 WL 3149483, at *3 (S.D. Cal. June 17, 2013).  The Court 

therefore DISMISSES Plaintiff’s claims against Geraci and Berry, accordingly.   

C. David Demian – Declaratory Relief and Punitive Damages  

Plaintiff asserts two causes of action against David Demian: (1) declaratory relief 

and (2) punitive damages.  (FAC ¶¶ 149–50, 151–57.)  In response, David Demian argues 

that those claims should be dismissed.  (See ECF No. 67 at 5.)  The Court agrees.    

Plaintiff’s claims for declaratory relief and punitive damages fail for the same 

reasons discussed above.  According to Plaintiff, Demian “is a criminal with a license to 

practice law and represents the most vile type of all attorneys—those who would connive 

to defeat their own client’s case.”  (FAC ¶ 92.)  However, Plaintiff’s opinion about 

Demian is not justiciable because there is no underlying case or controversy.  See 
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Westburg v. Good Life Advisors, LLC, No. 18CV248-LAB (MDD), 2019 WL 1546949, 

at *1 (S.D. Cal. Apr. 8, 2019) (stating that “a request for declaratory judgment cannot be 

used to bypass Article III’s requirements” and that a “federal court has jurisdiction to 

award declaratory relief only where a true case or controversy exists”).  In addition, 

Plaintiff asserts a cause of action for “punitive damages,” (FAC ¶ 151–57), but punitive 

damages “constitute a remedy, not a claim.” Oppenheimer v. Southwest Airlines Co., No. 

13-CV-260-IEG BGS, 2013 WL 3149483, at *3 (S.D. Cal. June 17, 2013).  The Court 

therefore DISMISSES Plaintiff’s claim for declaratory relief and punitive damages 

against Demian.3  

D. Motion to Appoint Counsel  

Finally, Plaintiff has moved ex parte for an appointment of counsel.  (ECF No. 93.)  

That motion is denied.    Under 28 U.S.C. § 1915(e)(1), a court may “appoint counsel for 

indigent civil litigants” based on a showing of “exceptional circumstances.”  Id.  (citing 

Agyeman v. Corrs. Corp. of Am., 390 F.3d 1101, 1103 (9th Cir.2004), cert. denied sub 

nom. Gerber v. Agyeman, 545 U.S. 1128, 125 S.Ct. 2941, 162 L.Ed.2d 867 (2005)).  In 

determining whether exceptional circumstances exist, the court considers (1) the 

“likelihood of success on the merits” and (2) “the ability of the petitioner to articulate his 
 

3 Demian also moves to dismiss for improper service, but the Court declines to dismiss on this ground.  
According to the Ninth Circuit, “Rule 4 is a flexible rule that should be liberally construed so long as a 
party receives sufficient notice of the complaint.”  Crowley v. Bannister, 734 F.3d 967, 975 (9th Cir. 
2013) (quoting Benny v. Pipes, 799 F.2d 489, 492 (9th Cir. 1986)).  Courts may excuse Rule 4 
requirements if “(a) the party that had to be served personally received actual notice, (b) the defendant 
would suffer no prejudice from the defect in service, (c) there is a justifiable excuse for the failure to 
serve properly, and (d) the plaintiff would be severely prejudiced if his complaint were dismissed.”  
Cristo v. U.S. Sec. & Exch. Comm'n, No. 19CV1910-GPC(MDD), 2020 WL 2735175, at *6 (S.D. Cal. 
May 26, 2020) (quoting Borzeka v. Heckler, 739 F.2d 444, 447 (9th Cir. 1984)).  Considering these 
factors, the Court excuses Plaintiff’s improper service.  First, Demian has received actual notice.  
Second, Demian would not be prejudiced from the defective service.  Lastly, Plaintiff had justifiable 
excuse due to his pro se status, and he would be “severely prejudiced if his complaint were dismissed on 
a failure to comply with technical rule.”  Cristo, 2020 WL 2735175, at *6.  As a result, the Court finds 
that service on Demian has been effectuated.  See id.  As for the untimeliness of Plaintiff’s service, the 
Court exercises its discretion and retroactively grants an extension of time to serve from January 28, 
2021.  See In re Sheehan, 253 F.3d 507, 513 (9th Cir. 2001) (“Courts have discretion under Rule 4(m), 
absent a showing of good cause, to extend the time for service or to dismiss the action without 
prejudice.”).  
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claims pro se in light of the complexity of the legal issues involved.”  Id.  (quoting 

Weygandt v. Look, 718 F.2d 952, 954 (9th Cir.1983)).  “Neither of these considerations is 

dispositive and instead must be viewed together.” Id. (citing Wilborn v. Escalderon, 789 

F.2d 1328, 1331 (9th Cir.1986)). 

Here, neither of those circumstances are present.  First, given that his claims are 

being dismissed, Plaintiff has not shown a likelihood of success on the merits.  Second, 

although the Court sympathizes with Plaintiff’s medical conditions as described in his 

motion, the legal issues presented here are not particularly complex such that an 

appointment of counsel is warranted.  

CONCLUSION 

For the reasons stated above, the Court GRANTS the Defendants’ motions to 

dismiss. (ECF Nos. 65, 66, 67.).   First, the Court DENIES leave to amend as to Geraci 

and Berry, since those claims are barred by the Rooker-Feldman doctrine.  But as for 

David Demian and Jessica McElfresh, leave to amend is GRANTED.  Plaintiff has only 

amended his complaint once, and pro se litigants are treated with “extreme liberality.”  

Lopez, 203 F.3d at 1131.  Finally, in light of the Notice of Dismissal, Judges Wohlfeil 

and Bashant are DISMISSED WITH PREJUDICE and their motions to dismiss are 

MOOT.  (ECF Nos. 50, 64.)  

In its previous order, the Court granted Plaintiff leave to amend his First Amended 

Complaint against Defendant Gina Austin.  (ECF No. 71.)  Plaintiff will have thirty (30) 

days from the date of this Order to file an amended complaint against Defendants Gina 

Austin, Jessica McElfresh, and David Demian.  

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 
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The Court DENIES Plaintiff’s remaining motions as MOOT 4 (ECF Nos. 44, 46, 

53) and DENIES the ex parte motion for appointment of counsel. (ECF No. 93.)    

 IT IS SO ORDERED. 

Dated:  October 22, 2021 

 

 

 
 

 

4 Plaintiff’s Ex Parte Application for Leave to File Attached Omnibus Sur-Reply is now moot because 
the motions he characterizes as “pending” have now been ruled on.  (ECF No. 46 at 1–2.)  But even 
considering the merits, Plaintiff’s motion fails.  The Federal Rules of Civil Procedure and this District’s 
Local Rules do not provide a right to file a sur-reply.  Rather, “permitting the filing of a sur-reply is 
within the discretion of the district court.”  Whitewater W. Indus., Ltd. v. Pac. Surf Designs, Inc., No. 
317CV01118BENBLM, 2018 WL 3198800, at *1 (S.D. Cal. June 26, 2018).  Sur-replies should be 
allowed “only where a valid reason for such additional briefing exists, such as where the movant raises 
new arguments in its reply brief.”  Hill v. England, No. CVF05869RECTAG, 2005 WL 3031136, at *1 
(E.D. Cal. Nov. 8, 2005) (internal quotations omitted).  Here, Plaintiff alleges that he has “new 
information relevant to the motions pending.”  (ECF No. 46 at 3.)  But the “new information” that 
Plaintiff provides concerns the underlying state court proceeding, Geraci v. Cotton, 37-2017-00010073-
CU-BC-CTL.  Plaintiff alleges that he “never received a fair trial,” (ECF No. 46 at 5), but as previously 
discussed, this Court’s review of the underlying state court proceeding is barred by the Rooker-Feldman 
doctrine.  Finally, it is within this Court’s discretion to grant leave to file a sur-reply if Defendants have 
raised new arguments in their reply briefs.  See Hill, 2005 WL 3031136, at *1.  Since Defendants have 
not raised new arguments, a sur-reply is not warranted.   
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF CALIFORNIA 

 

DARRYL COTTON, an individual; JOE 
HURTADO, an individual; 

  Plaintiffs, 

 vs. 

LARRY GERACI, an individual; REBECCA 
BERRY a/k/a REBECCA ANN BERRY 
RUNYAN, an individual; MICHAEL R. 
WEINSTEIN, an individual; SCOTT 
TOOTHACRE, an individual; FERRIS & 
BRITTON APC, a California corporation; 
GINA M. AUSTIN, an individual; AUSTIN 
LEGAL GROUP APC, a California corporation, 
SEAN MILLER, an individual FINCH 
THORTON & BAIRD, a limited liability 
partnership, DAVID DEMIAN, an individual, 
ADAM WITT, an individual; and DOES 1 
through 50, inclusive, 
 
  Defendants. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No.  
 

COMPLAINT FOR: 

1. FRAUD; 
2. ABUSE OF PROCESS; 
3. RICO; 
4. CIVIL CONSPIRACY; and 
5. LEGAL MALPRACTICE 

 Plaintiffs Darryl Cotton (Cotton) and Joe Hurtado (Hurtado) (hereinafter collectively 

“Plaintiffs”), by and through their counsel, Jacob P. Austin, of the Law Offices of Jacob Austin, for 

Plaintiffs’ causes of action against Defendants, complain and allege as follows on information and 

belief: 

 

 
 

 

 

 

 

 

Jacob P. Austin [SBN 290303] 
The Law Office of Jacob Austin 
1455 Frazee Rd. #500 
San Diego, CA 92108 
Telephone: (619) 357-6850 
Facsimile: (888) 357-8501 
E-mail:  JPA@jacobaustinesq.com 
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INTRODUCTION 

1. The origin of this matter is a very simple real estate breach-of-contract dispute between 

Darryl Cotton (“Cotton”) and Lawrence Geraci (“Geraci”).  Cotton is the owner-of-record of the subject 

real property, 6176 Federal Blvd., San Diego, CA 92114 (the “Property”), which qualifies for a 

conditional use permit (“CUP”)1 that would allow the operation of a highly lucrative Marijuana Outlet 

– a for-profit cannabis retail store (the “Business”).  On November 2, 2016, Cotton and Geraci entered 

into an oral joint-venture agreement (the “JVA”) pursuant to which, inter alia, (i) Cotton would sell his 

Property to Geraci and (ii) Geraci would finance the acquisition of (a) the CUP for the Property (the 

“6176 CUP Application”) with the City of San Diego (the “City”) and (b) the development of the 

Business at the Property.  However, Geraci, driven by greed, breached the JVA by attempting to deprive 

Cotton of a bargained-for 10% equity position in the Business. Consequently, Cotton terminated the 

JVA and sold the property to a third-party, Richard Martin (“Martin”). 

2. The day after Cotton terminated the JVA with Geraci, Cotton was served with a frivolous 

lawsuit by Geraci and a copy of a Lis Pendens filed and recorded on the Property seeking to prevent the 

sale to Martin (the “Geraci Litigation”).2 Cotton hired David Demian (“Demian”) and Adam Witt 

(“Witt”) of Finch, Thornton & Baird (collectively with Demian and Witt, “FTB”) to represent him in 

various legal disputes related to the Property, including the Geraci Litigation.  Pursuant to Cotton’s 

agreement with FTB, they were to be paid a maximum of $10,000 a month with any amount above 

$10,000 being carried over as a balance.  FTB, however, engaged in a series of fraudulent and negligent 

actions designed to prolong the litigation and thereby increase their legal fees. 

3. In short, what should have been a simple legal matter that could have originally been 

adjudicated as a matter of law pursuant to the parol evidence rule, became more convoluted as Cotton’s 

pro se representation served to incentivize Geraci and his agents to double-down on their initial 

                                                 
1  A conditional use permit is administrative permission for use not allowed as a matter of right in a zone, but subject 
to approval (Cal. Zoning Practice, Types of Zoning Relief § 7.64, p.299 (Cont. Ed. Bar 1996).  The issuance of a condition 
use permit may be subject to conditions. (J-Marion Company, Inc, v. County of Sacramento (1977) 76 Cal.App.3d 517, 522.) 
2  Counsel for Plaintiffs notes that the majority of the language in this Complaint has been copied from Cotton’s 
judicial submissions because, notwithstanding the procedural history of that matter, the undisputed facts and the legal 
arguments already made require, at the very least, that Cotton prevail in the Geraci Litigation on his breach of contract cause 
of action. The origin of this dispute before it became increasingly convoluted as the actions of Geraci, his agents and the City 
gave rise to additional causes of action. 
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fraudulent scheme to unlawfully acquire Cotton’s Property; both by engaging in unlawful conduct in 

the Geraci Litigation and extra-judicial attempts aimed at coercing a settlement from Cotton.  While 

these allegations appear outlandish at first glance, in reality they are neither novel nor incredible: over 

the last year the FBI and various law enforcement agencies have increasingly highlighted the criminal 

actions and corruption of numerous cities, government agencies, lobbyists, attorneys and private 

individuals in “pay to play” schemes across the State of California to engage in highly profitable 

commercial marijuana activities.3 

JURISDICTION AND VENUE 

4. Jurisdiction is conferred on this Court pursuant to 28 U.S.C. §§ 1331, 1343(a), and 18 

U.S.C. § 1964, which, inter alia, confer original jurisdiction to the District Courts of the United States 

for all civil actions arising under the United States Constitution or the laws of the United States, as well 

as civil actions to redress deprivation under color of state law, of any right immunity or privilege secured 

by the United States Constitution.  Further, this Court has subject matter jurisdiction pursuant to the 

Federal Racketeering Act, 18 U.S.C. §1651, et seq. and supplemental jurisdiction for Plaintiffs’ claims 

arising under the laws of the State of California pursuant to 28 U.S.C. § 1367(a). 

5. This action is brought pursuant to 42 U.S.C. § 1983 to redress the deprivation under color 

of state and local law of rights, privileges, immunities, liberty and property, secured to all citizens by 

the First, Fourth and Fourteenth Amendments to the United States Constitution. 

6. Venue is proper in this judicial district under 28 U.S.C. § 1391(b)(2) for all Defendants 

because the acts and omissions giving rise to the claims alleged herein occurred in this judicial district 

and the Property is located in this judicial district. 

PARTIES 

7. At all times herein mentioned, Cotton (a) was and is an individual residing in the City 

and County of San Diego; and (b) was and is the owner of the Property. 

8. At all times herein mentioned Hurtado (a) was and is an individual residing in the City 

of El Cajon, County of San Diego; (b) was and is a transactional advisor for Cotton; and (c) did operate 

as a litigation investor of the underlying lawsuit between Cotton and Geraci.  

                                                 
3        E.g. MKay, Inc., et al. v. City of Huntington Park, et al., United States District Court for the Central District of 
California, Case No. 2:17-CV-01467-SJO-AFM, (Plaintiff sued City of Huntington Park for pay-to-play scheme).  
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9. At all times herein mentioned, Defendant Geraci (a) was and is an individual residing 

and doing business as an accounting and financial advisor in the City and County of San Diego; and (b) 

was an is the Plaintiff in the underlying lawsuit against Cotton.  

10. At all times herein mentioned, Defendant REBECCA BERRY a/k/a REBECCA ANN 

BERRY-RUNYAN ("Berry") (a) was and is an individual residing and doing business in the City and 

County of San Diego; and (b) was and is the agent of Geraci. 

11. At all times herein mentioned, Defendant WEINSTEIN ("Weinstein") (a) was and is an 

individual residing and doing business in the City and County of San Diego; (b) is an attorney licensed 

by the State of California to practice law; (c) is a managing partner and shareholder of the law firm of 

Defendant FERRIS & BRITTON APC ("F&B"); and (d) is the attorney of record for Geraci and Berry 

in the Geraci Litigation. 

12. At all times herein mentioned, Defendant F&B (a) was and is a California corporation 

doing business as a professional law firm in the City and County of San Diego; and (b) is the law firm 

representing Geraci and Berry in the Geraci Litigation. 

13. At all times herein mentioned, Defendant GINA M. AUSTIN ("Austin") (a) was and is 

an individual residing and doing business in the City and County of San Diego as an attorney at law 

specializing in cannabis regulation and permitting; (b) is an attorney licensed by the State of California 

to practice law; (c) is the sole officer and director of Defendant AUSTIN LEGAL GROUP, APC, a 

California corporation; (d) is Geraci's attorney in connection with the 6176 CUP Application; and (e) 

represented Geraci in the Geraci Litigation and in other matters. 

14. At all times herein mentioned, Defendant Damian (a) was and is an individual residing 

and doing business in the City and County of San Diego; (b) is an attorney licensed by the State of 

California to practice law; (c) is a partner and shareholder of the law firm of Defendant FTB. 

15. At all times herein mentioned, Defendant Witt (a) was and is an individual residing and 

doing business in the City and County of San Diego; (b) is an attorney licensed by the State of California 

to practice law; (c) is a junior associate of the law firm of Defendant FTB. 

16. At all times herein mentioned, FTB, was a limited liability partnership with its principle 

place of business in the County of San Diego. 
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GENERAL ALLEGATIONS 

A. Material Factual Background 

17. The regulatory schemes being effectuated by the State of California and the City of San 

Diego governing the licensing of marijuana businesses prohibit individuals who have previously been 

sanctioned with illegal marijuana activities from having an ownership interest in a legal Marijuana 

Outlet.  San Diego Municipal Code (“SDMC”) §42.1501 materially states: “the intent of this Division 

[is] to ensure that marijuana is not diverted for illegal purposes, and to limit its use to those persons 

authorized under state law.”  California Bus. & Prof. Code § 26057 applies to the licensing of marijuana 

operations and provides the criteria pursuant to which a license may be denied, including the “[f]ailure 

to provide information required by the licensing authority” and “[t]he applicant… has been sanctioned 

by a licensing authority or a city… for unauthorized commercial cannabis activities…” Bus. & Prof. 

Code § 26057(b)(3),(7). Additionally, various other provisions void marijuana licenses acquired through 

fraud and other unlawful actions.  See, e.g., Bus. & Prof. Code § 480(d) (“A board may deny a license 

regulated by this code on the ground that the applicant knowingly made a false statement of fact that is 

required to be revealed in the application for the license.”) 

18. Geraci has been a named defendant and sanctioned in at least three actions by the City 

for owning/managing illegal marijuana dispensaries.  Geraci is not named as a person with an interest 

in the Property or the 6176 CUP Application in contravention of numerous City and State laws.  Geraci 

judicially admits that he has previously been sanctioned and that his name is not on the 6176 CUP 

Application. 

19. Berry is Geraci’s agent, a California licensed Real Estate Broker, disclaims knowledge 

of the statute of frauds, submitted the 6176 CUP Application claiming to be the Owner of the Property, 

and alleges she thought it was proper to not disclose Geraci as an individual with an interest in the 

Property or the CUP in the 6176 CUP Application. 

20. Austin, per her own sworn declaration, is a “an expert in cannabis licensing and 

entitlement at the state and local levels and regularly speak[s] on the topic across the nation... [and] 

performs... legal services [that] include corporate transactions and structuring, land use entitlements and 
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regulations related to cannabis, and state compliance related to cannabis.”4 Austin is Geraci’s 

attorney/agent who is responsible for the 6176 CUP Application and who has also represented him in 

the Geraci Litigation.  She reviewed and approved the 6176 CUP Application before its submission to 

the City knowing that Berry had falsely stated she was the “Owner” of the Property in the application 

for the 6176 CUP Application.  

21. Sean Miller (“Miller”) is an agent of Geraci and a violent convict out on parole who “was 

found guilty on two counts of committing wire fraud, in violation of 18 U.S.C. § 1343, two counts of 

money laundering, in violation of 18 U.S.C. § 1957, and one count of witness tampering, in violation of 

18 U.S.C. § 1512(b)(3).” United States v. Miller, 531 F.3d 340, 342 (6th Cir. 2008). Miller threatened 

Hurtado and his family with the goal of having Hurtado use his influence with Cotton to have him 

forcibly settle with Geraci. 

22. Cotton hired FTB because they represented plaintiff in Engebretsen v. City of San Diego 

(Nov. 30, 2016, No. D068438) ___Cal.App.5th___ [2016 Cal. App. Unpub. LEXIS 8548, at *1]. In 

Engebretsen “[plaintiff] sought a writ of mandate to compel the [City] to recognize him as the sole 

applicant for a [CUP] to operate a [Marijuana Outlet] on his [real property] and process the application 

accordingly. Engebretsen alleged he was the sole record owner and interest holder of [his real property] 

throughout the application process. Although real party in interest Radoslav Kalla was listed as the 

applicant for the CUP, Engebretsen alleged that Kalla was acting on Engebretsen's behalf as an agent, 

Kalla never had an independent legal right to use the [Engebretsen’s real property], and Engebretsen 

had since revoked Kalla's agency. The City did not oppose Engebretsen's writ petition. [¶] The trial court 

granted the writ, and in a statement of decision,  discussed its basis for finding that (1) Kalla was acting 

as Engebretsen’s agent in pursuing the CUP; (2) Kalla did not have any independent authority to pursue 

it or legal interest in the [Engebretsen’s real property]; (3) Engebretsen, as the principal, terminated 

Kalla's agency and became the only proper applicant; and (4) the City had a ministerial duty to process 

the application in Engebretsen's name.” Id. at *1-2.  In other words, a nearly identical situation in which 

Cotton found himself with Geraci. Cotton entered into a joint-venture with Geraci and, although it was 

                                                 
4 CASE NO. 37-2018-00034229-CU-BC-CTL, SUPPLEMENTAL DECLARATION OF GINA M. AUSTIN FOR 
SEPTEMBER 7, 2018 HEARING, filed September 4, 2018. 
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done without his knowledge, Berry submitted the 6176 CUP Application to the City as an agent of joint-

venture between Cotton and Geraci. When Geraci breached the JVA, Cotton terminated the agreement 

and, thus, the agency relationship with Berry, who by her own judicial admissions has no interest in the 

Property other than as Geraci’s agent.   

B. Geraci’s Conspiracy to Unlawfully Acquire Cotton’s Property  

23. The day after Cotton terminated the JVA with Geraci, Cotton was served with a frivolous 

lawsuit by Geraci and a copy of a Lis Pendens filed on the Property seeking to prevent the sale to Martin.  

Additionally, Geraci began a course of unlawful conduct to coerce Cotton to settle the Geraci Litigation 

for less than what Cotton had bargained-for in the JVA.  Geraci’s efforts included physical threats and 

intimidation tactics that were not only aimed at Cotton, but also Cotton’s friends, employees and his 

litigation investor, Hurtado.  When Cotton communicated that he could not legally agree to a settlement 

that would result in Geraci owning the Property and CUP, due to an amendment to the agreement with 

Martin resulting from the filing of the Geraci Litigation, Geraci changed course and conspired with his 

agents, who include Jim Bartell (a powerful political lobbyist with a great degree of influence with the 

City), to sabotage the 6176 CUP Application with the City.  The ultimate goal being to limit Geraci and 

his agents’ legal and financial liability to Cotton and Martin.  Their efforts to sabotage the 6176 CUP 

Application at the Property primarily consisted of two routes, both of which were effectuated via 

Bartell’s political influence.  First, to have the City deny the 6176 CUP Application and, second, to stall 

the 6176 CUP Application while a competing CUP application (the “6120 CUP Application”) was filed 

via a proxy within 1,000 feet of the Property.5 

C. FTB’s Legal Malpractice 

24. On or about May 12, 2107 Cotton, self-represented, filed a cross-complaint against 

Geraci and Berry which contained 11 causes of action. 

                                                 
5 San Diego Municipal Code § 141.0504 (a) Marijuana outlets shall maintain the following minimum separation between 
uses, as measured between property lines, in accordance with Section 113.0225: (1) 1,000 feet from resource and population-
based city parks, other marijuana outlets, churches, child care centers, playgrounds, libraries owned and operated by the City 
of San Diego, minor-oriented facilities, residential care facilities, and schools. For purposes of this section, school means 
any public or private institution of learning providing instruction in kindergarten or grades 1 to 12, inclusive, but does not 
include any private school in which education is primarily conducted in private homes. 
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25. On or about June 13, 2017, at San Diego, California, Plaintiffs retained and employed 

FTB to represent Cotton in, inter alia, the Geraci Litigation.  

26. FTB agreed to represent Cotton on a financed agreement of $10,000 a month. The 

agreement was that the law firm would fully represent Cotton even if the cost was greater than $10,000. 

If there was a month that was in excess of $10,000, then that balance would be carried over.  

27. However, Witt communicated that Damian was concerned his partners would not like it 

if they knew that he took on Cotton’s representation with an understanding that Cotton would only pay 

$10,000 a month. Witt, however, expressly stated that it would not be an issue as they could just pretend 

that any delay in payments was due to Cotton’s delay in payment. At Witt’s suggestion, Cotton emailed 

the executed agreement with FTB for their services that does not contain the $10,000 a month agreement 

but noted in the cover email that their real agreement was the agreed-to $10,000 a month payment plan.   

28. On or about June 30, 2017, FTB filed Cotton’s “First Amended Cross-Complaint.”  The 

“First Amended Cross-Complaint” contained seven causes of action.  

29. On or about August 25, 2017 FTB filed Cotton’s “Second Amended Cross-Complaint.”  

The “Second Amended Cross-Complaint” contained four causes of actions. 

30. FTB had no justification to dismiss the other causes of action and Cotton did not 

understand, at that point in time, that he would lose his meritorious causes of action as a result of FTB’s 

dismissal of causes of action and release of Berry from other causes of action. 

31. No court order was issued with relation to the merits of any of Cotton’s original causes 

of action that would require FTB to drop any cause of action. 

32. Plaintiffs submit that no reasonable attorney would dismiss or otherwise fail to plea those 

causes of action as they were meritorious. 

33. In fact, Cotton’s First Amended Cross-Complaint, drafted and filed by FTB, contained 

two causes of action for interference with a prospective economic relation which Cotton had not 

including in his pro per filing.  These meritorious causes were not carried over to the Second Amended 

Cross-Complaint.  FTB has never provided any reasoning for this action, and justified their dismissal 

34. On December 7, 2016, at a hearing on Cotton’s request for a temporary restraining order, 

FTB failed to raise in oral argument the most critical and case-dispositive piece of evidence in the 

lawsuit, the Confirmation Email (as defined below).   
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35. Demian notified Cotton he was withdrawing as counsel via email without notice after 

failing to prepare for that hearing, failing to raise material evidence at the hearing (that would have 

resulted in a favorable decision as a matter of law), and admitting to Hurtado, immediately after the 

hearing outside the courtroom, that he was not prepared because the “$10,000 was not enough.” 

36. Cotton thereafter represented himself before the court pro se and, having no legal 

education or prior legal experience, was unable to convey the facts free of emotion resulting in his 

inability to persuade the trial court of the frivolous nature of the action against him; despite the 

undisputed facts and judicial admissions that mandate resolution in his favor as a matter of law in the 

Geraci Litigation.  Summarily stated, Cotton’s submissions to the Court and oral arguments at hearings, 

alleging a conspiracy by Geraci, Geraci’s attorneys and agents, various City officials and even his own 

attorneys, FTB, make him appear to be a “conspiracy nut.”  Thus, causing him to lose all credibility 

with the presiding judge in the Geraci Litigation. 

37. Plaintiffs’ justifiable reliance on the misrepresentations of FTB directly caused damages 

in the form of economic losses to Plaintiffs in an amount to be determined at trial. 

 

CAUSES OF ACTION 

FIRST CAUSE OF ACTION 

FRAUD 

(Against Defendants Geraci, Berry, Weinstein, Toothacre, F&B, Austin, ALG 
and DOES 1-50) Inclusive) 

38.  Plaintiff realleged and incorporates herein by this reference all the allegations 

contained above. 

39. In the summer of 2016, Geraci was one of several parties who contacted Cotton seeking 

to purchase the Property in order to apply for a CUP to establish and operate a Marijuana Outlet at the 

Property (i.e., the Business).  Over the course of the ensuing five to six months, Geraci and Cotton met, 

spoke by telephone, and emailed and texted one another actively working to negotiate the terms of the 

potential sale of the Property to Geraci.  During this time, Cotton was also actively meeting, negotiating 

and communicating with other parties who were interested in purchasing the Property. 

Case 3:18-cv-02751-GPC-MDD   Document 1   Filed 12/06/18   PageID.9   Page 9 of 15



 

10 
 

COMPLAINT 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

40. During their negotiations, Geraci represented to Cotton that (a) he was a California 

licensed Real Estate Agent; (b) he was an Enrolled Agent with the IRS; (c) he was the owner and 

manager of Tax and Financial Center, Inc. (a sophisticated accounting and financial advisory services 

company); (d) preliminary due diligence on the Property by his experts had discovered that there was a 

zoning issue that unless first resolved would prevent the City from even accepting the 6176 CUP 

Application (the “Zoning Issue”); (e) through his professional relationships and powerful hired 

lobbyists, he was in a unique position to have the Zoning Issue resolved; (f) he was highly qualified to 

operate the Business because he owned and operated multiple cannabis dispensaries in the City; and 

(g) Berry was a trustworthy individual to be the applicant for the 6176 CUP Application because, inter 

alia, she assisted Geraci in managing his marijuana dispensaries and could pass the background checks. 

41. On or around October 31, 2016, Geraci asked Cotton to execute Form DS-318 (the 

“Ownership Disclosure Statement”) – a required component of all CUP applications for Marijuana 

Outlets with the City.  Geraci asked Cotton to execute the Ownership Disclosure Statement in good faith 

so that he could show it to his experts to prove that he had access to the Property and they could begin 

their planning and lobbying efforts to resolve the Zoning Issue.  The Ownership Disclosure Statement 

stated that Berry was the “lessee” of the Property, however, Cotton has never met Berry or entered into 

any type of agreement with Berry. 

42. On November 2, 2016, Cotton was actively negotiating with various parties regarding 

the purchase and sale of the Property.  However, in the afternoon of November 2, 2016, Cotton and 

Geraci met at Geraci’s office, finalized their negotiations and entered into the JVA. The agreed-upon 

terms included but were not limited to the following:  

a. Geraci would resolve the Zoning Issue and pay for all costs associated with the 

submission and approval of the 6176 CUP Application; 

b. If the CUP was approved, then Geraci would pay for the development of the 

Business at the Property and provide Cotton (i) a total purchase price of $800,000 for the Property; (ii) 

a 10% equity position in the Business; and (iii) the greater of $10,000 or 10% of the net profits on a 

monthly basis; and 

c. If the CUP was denied, Cotton would keep an agreed upon $50,000 non-

refundable deposit (“NRD”) and the transaction would not close.  In other words, the issuance of the 

Case 3:18-cv-02751-GPC-MDD   Document 1   Filed 12/06/18   PageID.10   Page 10 of 15



 

11 
 

COMPLAINT 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

CUP at the Property was a condition precedent for closing on the sale of the Property (the “Condition 

Precedent”) and, if the CUP was denied, Defendant would keep his Property and the $50,000 NRD. 

43. At the November 2, 2016 meeting, Geraci provided $10,000 in cash towards the agreed 

upon $50,000 NRD and had Cotton execute a three-sentence document he drafted to memorialize 

Cotton’s receipt of the $10,000 (the “November Document”).6  Also, Geraci promised to (i) have his 

attorney, Austin, promptly reduce the JVA to writing and (ii) to not submit the 6176 CUP Application 

to the City until he paid the balance of the NRD to Cotton.   

44. Later that same day, the following communications took place between Geraci and 

Cotton: 

a. At 3:11 p.m., Geraci emailed Cotton a scanned copy of the November Document, 

which states: 
Darryl Cotton has agreed to sell the property located at 6176 Federal Blvd, 
CA for the sum of $800,000.00 to Larry Geraci or assignee on the approval 
of a Marijuana Dispensary.  (CUP for a dispensary) 
 
Ten Thousand dollars (cash) has been given in good faith earnest money to 
be applied to the sales price of $800,000.00 and to remain in effect until 
license is approved.  Darryl Cotton has agreed not to enter into any contacts 
[sic] on this property. 
 

 (emphasis added).  

b. At 6:55 p.m., Cotton replied: 

Thank you for meeting today. Since we executed the Purchase Agreement 
in your office for the sale price of the property I just noticed the 10% equity 
position in the dispensary was not language added into that document. I just 
want to make sure that we're not missing that language in any final 
agreement as it is a factored element in my decision to sell the property. I'll 
be fine if you would simply acknowledge that here in a reply.   
 

 (emphasis added). 
 

c. At 9:13 p.m., Geraci replied: “No no problem at all” (the “Confirmation Email”).  

45. Geraci filed the Complaint in the Geraci Litigation stating that the November Document 

was the final agreement for the purchase of the Property. Geraci knows that such a statement is false, as 

                                                 
6  The November Document, at Geraci's request, was notarized by an employee of Geraci who works at his office and 
was there during their meeting. 
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he himself has confirmed in the Confirmation Email, but he did so to seek to unlawfully deprive Cotton 

of, inter alia, his bargained-for 10% equity position. It is justified for Cotton to have relied on Geraci 

and his representations as he was a California licensed real estate agent, an Enrolled Agent with the IRS, 

and held himself out as a sophisticated businessman. Geraci’s representations have resulted in damages 

as Cotton has been forced to continuously sell off his interest in the Property and the CUP to finance his 

legal defense. 

 
SECOND CAUSE OF ACTION 

ABUSE OF PROCESS 
 (Against Defendants Geraci, Berry, Weinstein, Toothacre, F&B, Austin, ALG 

and DOES 1-50, Inclusive) 

46. Plaintiff realleged and incorporates herein by this reference all the allegations contained 

above. 

47.  Geraci, with the help of others, including named defendants herein, filed a frivolous 

lawsuit, filed a Lis Pendens on the property, filed motions, declarations, responsive pleadings, taken 

depositions, and generally maintained the lawsuit knowing it lacked probable cause at its filing and, as 

result of Geraci’s judicial admissions, was barred by the parol evidence rule and the statute of frauds.  

48.  That Geraci and his cohorts used this legal procedure to interfere in a contractual 

relationship and force the sale of the Property to Geraci instead of and rather than Geraci.  

49.  That Plaintiffs were and continue to be harmed; and 

50. That Defendants conduct was a substantial factor in causing Plaintiffs’ harm. 

THIRD CAUSE OF ACTION 

RICO 

(Against Defendants Geraci, Berry, Weinstein, Toothacre, F&B, Austin, ALG, Miller 
and DOES 1-50, Inclusive) 

51. Plaintiff realleged and incorporates herein by this reference all the allegations contained 

above. 

52. Geraci is the head of a criminal enterprise dealing in illegal marijuana operations who is 

attempting acquire a prohibited interest in a Marijuana Outlet via a proxy. 
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53. The goal of Geraci and his agents is to circumvent the applicable regulatory scheme and 

thereby continue to run their criminal enterprise under the facade of a lawful and legitimate business. 

54. Commencing on or about August of 2016, Geraci and his agents named as defendants 

herein, conspired together wrongfully to acquire a CUP for a Marijuana Outlet on the Property.  To this 

end Geraci and his agents have engaged in fraud, misrepresentations, intimidation, cohesion, abuse of 

process, causing all of the value that Plaintiffs’ would have benefited from and instead have had to 

expend all of their resources to defend a frivolous lawsuit. 

55. Geraci and his agents were aware that Geraci and others planned to interfere in and 

prevent Cotton from 1) transferring his property to a bona fide purchaser for value; and/or 2) obtaining 

a CUP on the Property. 

56.   Defendants agreed with Geraci and others and intended that the interference with the 

sale of the property and issuance of a CUP on the Property be committed. 

57.  Additionally, a conspiracy can be inferred from the circumstances, the nature of the acts 

done by each Defendant, the relationships between the Defendants, and the interest of each Defendant 

individually and collectively.  

58. Geraci, per his own and Berry’s judicial admissions, is prohibited from being licensed 

with the State of California for a Marijuana Outlet because, inter alia, (i) his prior involvement with 

unauthorized commercial cannabis activities for which he was sanctioned; (ii) his failure to have his 

agent, Berry, disclose his ownership interest in the Property and the CUP in the 6176 CUP Application; 

and (iii) his filing of the Geraci Litigation which, as fully described herein, is a fraudulent action in 

furtherance of his conspiracy seeking to use the judiciary to unlawfully deprive Cotton and Martin of 

their interest in the Property and the CUP. 

 

FOURTH CAUSE OF ACTION 

CIVIL CONSPIRACY 
(Against Defendants Geraci, Berry, Weinstein, Toothacre, Austin, Miller, ALG 

And DOES 1-50, Inclusive) 

59. Plaintiff realleged and incorporates herein by this reference all the allegations contained 

above. 
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60. Defendants named in this cause of action conspired to fraudulently deprive Plaintiffs of 

their interest in the Property and to unlawfully coerce and intimidate them into having Cotton settle the 

Geraci Litigation. All the named defendants knew that Geraci did not have a lawful claim to the 

Property, yet he and they agreed, and took action, to effectuate the fraudulent scheme premised on the 

false allegation that the November Document was the final integrated agreement for the Property. And, 

in furtherance of the conspiracy, to unlawfully intimidate Plaintiffs.  

 
FIFTH CAUSE OF ACTION 

LEGAL MALPRACTICE 
(Against FTB, Demain, Witt and DOES 1-50 Inclusive) 

61. Plaintiffs repeat and reallege all previous allegation as if restated herein. 

62.  On or about June 13, 2017, at San Diego, California, Plaintiffs retained and employed 

FTB to represent Cotton in connection with his legal issues related to the Property.  At such a time and 

place Defendants and each of them accepted such employment and agreed to perform legal services for 

Plaintiffs.  

63. At all times herein mentioned, FTB and each of them, failed to exercise reasonable care 

and skill in undertaking to perform such legal services for Plaintiffs.  

64. Had FTB, and each of them, exercised proper care and skill in the foregoing matter, 

Plaintiffs would have seen the resolution of the underlying matter in their favor and Geraci and his 

attorneys would not have been emboldened to continue to maintain a frivolous lawsuit and take extra 

judicial actions to attempt to limit their own liability.  

65. As a proximate result of negligence of the FTB, and each of them, Plaintiffs have been 

damaged in an amount which is unknown or unknowable, but which is excess of the jurisdictional limits 

of this Court.  Plaintiffs will request leave of Court to amend this Complaint when such an amount is 

ascertained. 

/ / / 

/ / / 

/ / / 

/ / / 
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PRAYER FOR RELIEF: 

WHEREFORE, Cotton prays for relief against defendants as follows.  

1. General, exemplary, special and or consequential damages in the amount to be proven 

at trial, but which are no less than 5,000,000; 

2. All applicable relief entitled to Plaintiffs by law and equity.  

3. All other relief is awarded as the Court determine is in the interest of justice. 

 

Dated:  December 6, 2018   THE LAW OFFICE OF JACOB AUSTIN 

 

      ______________________________________________ 
        JACOB P. AUSTIN  
                 Attorney for Plaintiffs 

 /s Jacob P. Austin
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF CALIFORNIA 

 

DARRYL COTTON, an individual; JOSE 
HURTADO, an individual, 

Plaintiff, 

v. 

LARRY GERACI, an individual; 
REBECCA BERRY a/k/a REBECCA 
ANN BERRY RUNYAN, an individual;  
MICHAEL R. WEINSTEIN, an 
individual; SCOTT TOOTHACRE, an 
individual; FERRIS & BRITTON APC, a 
California corporation; GINA M. 
AUSTIN, an individual; AUSTIN LEGAL 
GROUP APC, a California corporation; 
SEAN MILLER, an individual; FINCH 
THORTON & BAIRD, a limited liability 
partnership; DAVID DEMIAN, an 
individual; ADAM WITT, an individual; 
and DOES 1 through 50, inclusive, 

Defendants. 

 Case No.:  18cv2751-GPC(MDD) 
 
ORDER DISMISSING THE 
COMPLAINT WITH PREJUDICE 
AND DENYING DEFENDANTS’ 
MOTIONS TO DISMISS AS MOOT 
 
[Dkt. Nos. 18, 20, 21.] 

 

 Before the Court are Defendants Finch Thornton & Baird LLP, David Demian and 

Adam Witt’s motion to dismiss pursuant to Federal Rule of Civil Procedure 4, (Dkt. No. 
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18); Defendants Michael R Weinstein, Scott Toothacre, and Ferris & Britton, APC’s 

motion to dismiss, or in the alternative, motion to stay the case, (Dkt. No. 20); and 

Defendants Gina M. Austin and Austin Legal Group APC’s motion to dismiss pursuant to 

Federal Rule of Civil Procedure 12(b)(6), 9(b) and California’s anti-SLAPP statute.  

(Dkt. No. 21.)  Oppositions were filed by Plaintiff Darryl Cotton.1  (Dkt. Nos. 27, 28.)  

Replies were subsequently filed by all Defendants.  (Dkt. Nos. 29-31.)   

 Based on the reasoning below, the Court DISMISSES the Complaint pursuant to 

the Court’s Order filed on February 28, 2018 in Case No. 18cv325-GPC(MDD) and 

DENIES Defendants’ motions to dismiss as moot.   

Discussion 

 On December 6, 2018, Plaintiffs Darryl Cotton (“Cotton”) and Joe Hurtado 

(“Hurtado”), with counsel, filed the instant Complaint alleging causes of action for fraud, 

abuse of process, RICO, civil conspiracy, and legal malpractice against Defendant Larry 

Geraci and a number of other defendants involved in a pending state court case in the 

Superior Court of San Diego in Case No. 37-2017-00010073-CU-BC-CTL.  (Dkt. No. 1.)  

Pursuant to Local Civil Rule 40.1, the instant Complaint was low-numbered to a prior 

case in this Court filed by Darryl Cotton against Larry Geraci and numerous defendants 

in Case No. 18cv325-GPC(MDD) because they are related.  (Dkt. No. 3.)  On April 19, 

2019, Hurtado substituted himself in to proceed in pro per in place of his counsel.  (Dkt. 

No. 26.)   

 The instant case is based on an alleged real estate purchase and sale contract 

between Cotton and Geraci that is the subject of the controversy in the state court action 

and also includes Cotton’s claims against individuals involved in the underlying state 

court case.  On March 21, 2017, Geraci filed a state court complaint against Cotton 

alleging breach of contract, breach of the covenant of good faith and fair dealing, specific 

                                                

1 Plaintiff Hurtado, now proceeding pro se, did not file an opposition.   
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performance and declaratory relief concerning a real estate purchase and sale agreement.  

(Dkt. No. 20-2, Ds’ RJN2, Ex. B, State Court Compl.)  According to the state court 

complaint, the parties entered into a written agreement for the purchase and sale of 

Cotton’s real property located at 6176 Federal Boulevard, San Diego, CA on November 

2, 2016.  (Id., Compl. ¶ 7.)  On that day, Geraci paid Cotton $10,000 good faith earnest 

money to be applied to the sales price of $800,000 and the sale was subject to approval of 

a conditional use permit (“CUP”) by the City of San Diego.  (Id. ¶ 8.)  Geraci engaged in 

efforts and spent money to obtain a CUP including hiring a consultant, Rebecca Berry, to 

coordinate the CUP efforts and an architect.  (Id. ¶ 9.)  The state court complaint claims 

that Cotton anticipatorily breached the contract stating he will not perform according to 

the terms of the written contract.  (Id. ¶ 11.)  Specifically, Geraci alleges that Cotton “has 

stated that, contrary to the written terms, the parties agreed to a down payment or earnest 

money in the amount of $50,000.00 and that he will not perform unless Geraci makes a 

further down payment.  Cotton has also stated that, contrary to the written terms, he is 

entitled to a 10% ownership interest in the Property and that he will not perform unless 

Geraci transfers to him a 10% ownership interest. Cotton also threatened to contact the 

City of San Diego to sabotage the CUP process by withdrawing his acknowledgment that 

Geraci has a right to possession or control of the Property if Geraci will not accede to his 

additional terms and conditions and, on March 21, 2017, Cotton made good on his threat 

when he contacted the City of San Diego and attempted to withdraw the CUP 

application.”  (Id.)  On May 12, 2017, Cotton subsequently filed a cross-complaint in 

state court against Geraci and Berry for numerous causes of action relating the contract 

for the sale of his Property.  (Id., Ex. C.)   

                                                

2 The Court grants Defendants Weinstein, Toothacre and Ferris & Britton, APC’s request for judicial 
notice of court filings in state court and this Court.  (Dkt. No. 20-2.)  The Court may take judicial notice 
of court filings and other matters of public record.  See Reyn’s Pasta Bella, LLC v. Visa USA, Inc., 442 
F.3d 741, 746 n.6 (9th Cir. 2006).   
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During the pendency of the state court complaint, on February 9, 2018, Cotton, 

proceeding pro se, filed a Complaint in this Court alleging eighteen causes of action 

under federal and state law along with a motion to proceed in forma pauperis.  (Case No. 

18cv325-GPC(MDD), Dkt. Nos. 1, 2.)  Similar to the state court complaint and cross-

complaint, the Complaint concerned the alleged breach of an agreement for the purchase 

and sale of Cotton’s real property located at 6176 Federal Boulevard, San Diego, CA on 

November 2, 2016.  (Case No. 18cv325-GPC(MDD), Dkt. No. 1, Compl.3)  The 

Complaint alleged that Cotton’s property at 6176 Federal Boulevard, San Diego, CA, 

qualifies for a Conditional Use Permit (“CUP”) for the establishment of a Medical 

Marijuana Consumer Collective (“MMCC”).  (Id. ¶ 2.)  If the CUP is approved, the value 

of the property will potentially be greater than $100 million.  (Id. ¶¶ 2, 3.)  On November 

2, 2016, Cotton and Geraci orally agreed to terms for the sale of Cotton’s property.  (Id. ¶ 

44.)  The oral agreement contained condition precedents prior to closing.  (Id. ¶ 45.)  The 

Agreement required that Geraci provide a $50,000 non-refundable deposit for Cotton to 

keep if the CUP was not issued; a total purchase price of $800,000 if the CUP was issued; 

and a 10% equity stake in the MMCC with a guaranteed monthly equity distribution of 

$10,000.  (Id. ¶ 46.)  According to Cotton, Geraci provided Cotton with $10,000 cash to 

be applied toward the non-refundable deposit of $50,000 and had Cotton execute a 

document to record his receipt of the money and promised to have his attorney, Gina 

Austin, speedily draft a final, written purchase agreement for the Property that would 

memorialize their oral terms.  (Id. ¶ 47.)  They effectively agreed to two written 

agreements: the “purchase agreement” for the sale of the property and a “side agreement” 

concerning Cotton’s equity stake and other provisions.  (Id. ¶ 48.)   

 Cotton claims he has definitive proof of the terms of their agreement based on a 

confirmation email Geraci sent to Cotton stating, “No No problem at all” when Cotton 

                                                

3 The allegations in the Complaint, in 18cv325, are similar to those in Cotton’s cross-complaint in state 
court.  (See Dkt. No. 20-2, Ds’ RJN, Exs. C and D.)   
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emailed Geraci noting that the 10% equity interest in the dispensary was not added into 

their purchase agreement of November 2, 2016 and asked that Geraci simply 

acknowledge that interest in a reply email.  (Id. ¶ 49.)  According to Cotton, Geraci’s 

response to the email demonstrates that the November 2, 2016 agreement is not the final 

agreement. (Id. ¶ 50.)  He also claims that Geraci attached a draft “side agreement” 

providing for the 10% interest in an email on March 7, 2017.  (Id. ¶¶ 52-54.)  Cotton 

argues that Geraci breached the agreement by filing the CUP application without first 

paying the balance of $40,000, and failed to provide the final agreement as promised.  

(Id. ¶ 56.)   Geraci made it clear he would not honor the agreement, and then Cotton 

responded informing Geraci that he no longer has any interest in his property.  (Id. ¶ 59.)  

In desperate need of funds, Cotton entered into a written real estate purchase agreement 

with a third party.  (Id.)  

On February 28, 2018, the Court granted Plaintiff’s motion to proceed IFP and sua 

sponte stayed the case until resolution of the parallel state court action pursuant to the 

Colorado River4 doctrine.  (Dkt. No. 7.)  In its order, the Court conducted a detailed 

analysis going through the eight factors to determine if the Colorado River abstention 

doctrine applied.  (Id. at 6-10.)  Of significance, the Court noted that “Plaintiff seeks to 

litigate the exact same issues that are currently pending in state court in this Court.  Not 

only will both courts consider the same issues but could possibly reach different results.”  

(Id. at 8.)  The Court also noted that the state court action was filed first and was in the 

middle of discovery.  (Id. at 8.)  The Court concluded that Cotton was “clearly forum 

shopping” and was “dissatisfied with the acts taken by the defendants in the underlying 

state court case, and dissatisfied with the rulings of the state court.”  (Id. at 9-10.)  

Finally, the court concluded that the state court and federal court complaint were 

substantially similar as the causes of action all arise out of the same November 2, 2016 

                                                

4 Colorado River Water Dist. v. United States, 424 U.S. 800 (1976).   
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agreement and subsequent disputes.  The Court stayed the case on February 28, 2018 

“until resolution of the parallel state court action.”  (Id. at 11.)    

By filing the instant Complaint on December 6, 2018 alleging causes of action 

relating to the November 2, 2016 purchase and sale agreement between Cotton and 

Geraci, Cotton is again improperly attempting to forum shop, and this time, attempting to 

circumvent the Court’s order staying the issues concerning the real estate purchase and 

sale agreement of November 2, 2016 pending resolution of the state court action.  

According to Defendants, the state court action is still pending with a trial date set for 

June 28, 2019.  (Dkt. No. 20-1 at 10.)  Instead of filing a new complaint, Plaintiff should 

have filed a motion to lift the stay in Case No. 18cv325 explaining why the stay should 

be lifted due to changed circumstances.  See Taylor v. Hawley Troxel Ennis & Hawley, 

LLP, 628 Fed. App’x 490, 491 (9th Cir. 2015) (district court erred in denying motion to 

lift stay due to changed circumstances).   

In responding to the motion to dismiss by Weinstein, Toothacre, and Ferris & 

Britton, Plaintiff appears to justify the filing of the new Complaint or demonstrate 

changed circumstances by arguing that the stay based on the Colorado River abstention is 

inapplicable because the state court does not have jurisdiction over the real property at 

issue because indispensable parties have not been named; therefore, the state action must 

be dismissed.  (Dkt. No. 27 at 6.)  He argues that his counsel has an ex parte hearing on 

April 25, 2019 in the state action seeking dismissal for failure to join an “indispensable 

party” however, he has not updated the Court on the state court’s ruling and based on a 

review of the Register of Actions on the state court’s website, the case is still pending in 

state court.  Moreover, Defendants explained that the April 25, 2019 ex parte hearing 

never proceeded because Cotton never filed an application.  (Dkt. No. 31 at 4.)  Cotton 

then argues that the state court action should be dismissed for failure to join an 

indispensable party, Richard Martin, the third party who purchased the property on 

March 22, 2017.  However, this issue is not properly before this Court.    
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 Cotton further argues, without legal authority, that the Colorado River abstention 

doctrine is no longer applicable because there are additional parties and an additional 

cause of action for legal malpractice.5   

 The Colorado River abstention doctrine applies to actions that are “substantially 

similar,” and “exact parallelism” is not required.  Nakash v. Marciano, 882 F.2d 1411, 

1412-13, 1416 (9th Cir. 1989) (The federal action, filed five years after the state action 

included slightly different parties and similar, although not identical, causes of action).   

In Nakash, the court found that the state and federal actions were substantially similar 

because it was merely a “‘spin-off’ of the more comprehensive state litigation.”  Id. at 

1417; Am. Int'l Underwriters, Inc. v. Continental Ins. Co., 843 F.2d 1253, 1259-60 (9th 

Cir. 1988) (after filing in state court, plaintiff brought suit in federal court to avoid the 

state court's unfavorable evidentiary rules); Silvaco Data Sys., Inc. v. Tech. Modeling 

Assocs., Inc., 896 F. Supp. 973, 976 (N.D. Cal. 1995) (pointing out that “[t]he mere fact 

that the claims in state and federal court are not based on exactly the same laws does not 

preclude a finding of substantial similarity” and holding that “[a]lthough the state and 

federal actions are not identical, they include extremely similar claims that all arise out of 

the long-standing competitive feud between [the parties]”). 

Here, the instant Complaint adds an additional plaintiff, Joe Hurtado, adds as 

defendants his former attorneys representing him in the state court action, Finch Thorton 

& Baird, David Demian and Adam Witt as well as adding Sean Miller as a defendant.  

According to the Complaint, Joe Hurtado is Cotton’s “transactional advisor” and 

“litigation investor” as it relates to the “underlying lawsuit between Cotton and Geraci.”   

(Dkt. No. 1, Compl. ¶ 8.)  It also adds Sean Miller as a defendant because he threatened 

                                                

5 Cotton also argues that the Colorado River abstention does not apply where monetary damages are 
sought under a claim pursuant to 42 U.S.C. § 1983 while state court proceedings are pending.  He claims 
that Hurtado has stated that he intends to file a separate complaint to include a 42 U.S.C. § 1983 claim 
against the City of San Diego.  (Dkt. No. 28 at 16.)  Even if Plaintiff’s argument is correct, the argument 
is without merit as the pending complaint does not assert a claim under 42 U.S.C. § 1983. 
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Hurtado and his family with the purpose of using Hurtado’s influence with Cotton to 

have him forcibly settle with Geraci.  (Id. ¶ 21.)  Finally, the Complaint adds a legal 

malpractice claim against Cotton’s former counsel in the state court action, Finch 

Thornton & Baird, Demian and Witt.  (Id. ¶¶ 24-37.)  However, the naming of additional 

parties and the addition of the legal malpractice claim that arise out of the state court 

litigation concerning the November 2, 2016 real estate contract between Cotton and 

Geraci do not demonstrate changed circumstances sufficient to lift the stay.  Plaintiff 

continues to be dissatisfied with the state court proceedings and the conduct of the named 

defendants in the state court proceedings.  See Nakash, 882 F.2d at 1417 (“We have no 

interest in encouraging this practice [of forum shopping due to dissatisfaction with the 

state court].”).  Accordingly, because there is a pending case that is currently stayed, the 

Court DISMISSES the Complaint with prejudice pursuant to the Court’s Order staying 

the action under the Colorado River abstention doctrine, filed on February 29, 2018, in 

Case No. 18cv325-GPC(MDD).   

Plaintiff expressed concern of prejudice if the complaint is dismissed because his 

legal malpractice claim would be barred because the statute of limitations for legal 

malpractice not related to fraud is one year.6  See Cal. Civ. Proc. Code § 340.6.  Plaintiff 

notes that his attorneys in state court were grossly negligently or purposefully by failing 

to address factual and legal issues at oral argument on December 7, 2017.  (Dkt. No. 27 at 

3.)  Therefore, the instant Complaint was filed within the one-year limitations period on 

December 6, 2018.  However, Plaintiff indicated that he intends to allege a legal 

malpractice claim based on fraud where the statue of limitations is four years.  (Dkt. No. 

27 at 7.)  Therefore, Plaintiff will not be prejudiced by the Court’s dismissal of this 

action.   

/ / / / 

                                                

6 Plaintiff raised the prejudice issue with regards to Defendants Finch Thornton & Baird, Demian and 
Witt’s motion to dismiss for improper service.  (Dkt. No. 27 at 6.)    

Case 3:18-cv-02751-GPC-MDD   Document 32   Filed 05/14/19   PageID.894   Page 8 of 9



 

9 

18cv2751-GPC(MDD) 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Conclusion 

 Based on the above, the Court DISMISSES the Complaint with prejudice.  Any 

future filings shall be made in Case No. 18cv325-GPC(MDD).  The Court DENIES all 

Defendants’ motions to dismiss as moot.  The hearing set for May 24, 2019 shall be 

vacated.   

 IT IS SO ORDERED.  

Dated:  May 14, 2019  
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