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SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF SAN DIEGO - CENTRAL COURTHOUSE

SALAM RAZUKI, an individual,

Plaintiff,
V.

NINUS MALAN, et al.

Defendants.

AND RELATED CLAIMS-IN-
INTERVENTION AND CROSS CLAIMS.

CASE NO.: 37-2018-00034229-CU-BC-CTL
(Assigned to: Hon. Eddie E. Sturgeon, Dept.
C-67)

PLAINTIFFS-IN-INTERVENTION’
MEMORANDUM IN SUPPORT OF
PLAINTIFE’S RAZUKI'S EX PARTE
APPLICATION AND OPPOSITION TO
DEFENDANT HAKIM’S EX PARTE
APPLICATION TO REMOVE THE
RECEIVER; DECLARATION OF DEAN
BORNSTEIN
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Trial Date: None

PLAINTIFFS-IN-INTERVENTION® MEMORANDUM IN SUPPORT OF PLAINTIFF’S RAZUKF'S EX PARTE
APPLICATION AND OPPOSITION TO EX PARTE APPLICATION TO REMOVE THE RECEIVER






-
age
Owe

=«
=

o
2 .0
a &=
%=
T z°
ZzZ ca
o=y
w:
R
w o=
z <
(=" 1
":O

-
5150321

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION
Plaintiffs-in-Intervention SoCal Building Ventures, LLC and San Diego Building

Ventures, LLC (“SoCal”) support Plaintiff Razuki’s ex parfe application for, among other
reasons, because: (1) Defendants have proven that they cannot transparently operate either the
Balboa or Mira Este Facility and keep them viable; and (2) Defendants and their affiliated
management companies and counse! continue to openly defy this Court’s orders by keeping the
receiver and forensic accountant in the dark, while simultaneously blaming the receiver for their
own failure to competently operate the facilities.

Defendants are far from apologetic about their mismanagement and blatant obstruction of
the receiver and forensic accounting this Court ordered. On the contrary, they have only become
more emboldened with each act of defiance, which started when Far West Management (aka
Golden State Greens) and its managers, along with their attorney Gina Austin, looted over
$60,000 from the Balboa Dispensary while they physically barricaded receiver Mike Essary from
entering the facility. This outrageous act of contempt act is sadly one of several that Defendants
have engaged in. Now, although they are no longer physically barricading the receiver from the
facilities, they continue to nonetheless obstruct the receiver and forensic accountant from
carrying out their duties by continuing to withhold basic information, refusing to obtain approval
for payments made, and by refusing to pay the fees of the receiver and forensic accountant,
again, despite this Court’s clear orders. Enough is enough. Continuing to allow Defendants
and/or their financially-interested management companies and agents to have any hand in these
facilities” operations is allowing the fox to guard the henhouse.

The perilous financial state of both facilities is no surprise to SoCal or Plaintiff. It is a
natural consequence of allowing Defendants to operate both facilities in the dark for their own
personal gain, Unlike Defendants, SoCal had been operating both facilities transparently and
professionally, and was making generous payments under its management contracts amounting
to over $2.7 million before Defendants’ fraud was exposed and they scurried to contrive baseless

breach of contract claims. In Defendants’ haste to cover up their fraud, they obviously had no
1
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plan how to run these facilities ethically and sustainably after SoCal’s departure, and now have
no one to blame for their present financial state but themselves,

It is particularly absurd for Defendant Hakim to argue that the receiver should be
removed from the Mira Este Facility because a receiver is “bad for business.” Despite
contending that several would-be manufacturers were turned away by the receiver’s presence,
SoCal successfully operated both facilities under the supervision of the receiver and would do it
again, perhaps because SoCal has nothing to hide and no reason to fear oversight.

Regardless, it is clear that Defendant Hakim cannot be trusted to operate the Mira
Este Facility without the oversight of a receiver. As SoCal has already demonstrated to this

Court based on an uncontroverted declaration by Chris Grippi, Hakim forged an inveice by Mr.

Grippi purporting to reflect nearly $300,000 in work Grippi never performed, just so
Hakim could steal money from SoCal. SoCal is informed and believe that this is just the tip of
the iceberg of Hakim’s fraud. Given Hakim’s obvious comfort level with at least one undisputed
act of felony forgery, it is therefore unsurprising that, as far as Hakim is concerned, “no receiver
is a good receiver.”

Unlike Defendants, SoCal has never been given any chance by this Court to operate these
facilities, even though SoCal never engaged in fraud, forgery or any other unethical or criminal
business practice and has already proven itself capable of running both the Mira Este and Balboa
Facilities in cooperation with the receiver. SoCal should not be sidelined any longer,

SoCal respectfully urges this Court to grant Plaintiff’s ex parfe and finally put an end to
Defendants’ pattern of willful disobedience and the irreparable harm that it is causing to both
facilities. The Court should finally remove Defendants, their conflicted management companies,
their conflicted accountant, Justus Henkes, and conflicted “compliance” counsel, Gina Austin,
from controlling, operating, or consulting on the operations of these facilities in any way.

This Court should also authorize the receiver to enter into new management contracts
with SoCal or, alternatively, some other truly independent and professional management
company that this Court can be sure will operate the facilities openly and professionally. This

may be the Court’s last chance to do so before these businesses permanently fail,
2
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I1. THE RECEIVER SHOULD REMAIN IN PLACE AND HIS POWERS SHOULD
BE EXPANDED TO ENTER INTO NEW CONTRACTS WITH SOCAL OR,
ALTERNATIVELY, TRULY INDEPENDENT MANAGEMENT COMPANIES
CAPABLE OF COOPERATING WITH THE RECEIVER.

It has long been established that a receiver may enter into contracts on behalf of the
Court, so long as this is authorized by the Court. See Painter v. Painter, 138 Cal. 231, 237-38
(1902) (holding that trial court did not exceed its jurisdiction in authorizing
the receiver to enter into contract);, Nulaid Farmers Ass'n v. LaTorre, 252 Cal. App. 2d 788, 793
(1967) (receiver may make contract binding property or fund in his custody if approved by the
court).

Such an order is necessary here. It is painfully obvious that Defendants and their
“affiliated” management companies are incapable of operating the Balboa and Mira Este
facilities, at least in a transparent manner so that the receiver can account for the large amounts
of cash they are supposedly generating. As they have done throughout this litigation, Defendants
will undoubtedly come to Court blaming the receiver and/or SoCal - or anyone else for that
matter but themselves - for their current financial state. It is also equally clear that Defendants
will try and deceive this Court by hiding evidence of their self-dealing from the receiver and
forensic accountant, and will offer frivolous “excuses™ for violating this Court’s last order by
using the operations’ funds to only pay themselves and their management company insiders;
instead of the receiver, receiver’s counsel, and the forensic accountant as the Court’s last order
required.

Neither SoCal nor Razuki is surprised that the Balboa Facility is allegedly on the verge of
closing or losing its CUP due to supposed debts that Defendants cannot pay. This is the natural
consequence of permitting Defendants to upset the status quo by ousting SoCal from performing
under its arms-length agreements that were highly favorable to both facilities. Defendant Malan
cannot pay these debts, such as making HOA payments, because SoCal had been paying them
for him. As usual, Malan will now use his own failures to seek more money — money that Malan
will hide from the receiver and forensic accountant.

Defendant Hakim’s ex parte application to remove the receiver is also nothing new, and

3
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is based on the same primary argument he made last time - that nobody will supposedly do
business with Mira Este because they are all afraid of receivers. This is nonsense.

SoCal and other reputable operators with nothing to hide have nothing to fear from a
receiver. SoCal successfully ran both facilities in cooperation with the receiver and would
happily do it again under new contracts with the receiver as authorized by this Court. See
Declaration of Dean Bornstein. SoCal is confident that it is not the only operator that would do
business with Mira Este under the supervision of a receiver. To the extent this Court is in doubt,
it should allow the receiver to approach these businesses himself, rather than Hakim or Synergy,
who both have a financial incentive to rid themselves of the receiver.

Moreover, this Court should not remove the receiver from the Mira Este Facility because
Hakim cannot be trusted. SoCal has already provided uncontroverted evidence of at least one
instance of felony forgery by Hakim, in which Hakim forged nearly $300,000 in bogus
contractor expenses that were never incurred. This forgery was confirmed in a deciarzﬁion by
Chris Grippi, the contractor  who Hakim represented had performed these “tenant
improvements.” If Hakim is comfortable fabricating false and fraudulent invoices to steal money
from SoCal, it is obvious that he cannot be trusted to run the Mira Este Facility, without the

oversight of the receiver and forensic accountant.

M. SOCAL OR, ALTERNATIVELY, ANOTHER REPUTABLE AND INDEPENDENT
OPERATOR SHOULD BE GIVEN THE CHANCE TO RESUME MANAGEMENT
OF THE FACILITIES UNDER NEW MANAGEMENT CONTRACTS.

SoCal, an innocent victim of Defendants’ fraud, is owed an opportunity to demonstrate to
this Court that it can run these facilities profitably and in plain view of the receiver, as it had
been doing before Judge Strauss purported to vacate the prior receivership order entered by
Judge Medel. Now that SoCal’s contracts and options have been placed into legal “limbo,”
SoCal has no reason to continue making the generous payments and investments into these
facilities it had been, particularly since Defendants have demonstrated that they are only
interested in paying themselves rather than the facilities” debts. Accordingly, SoCal requests that
the receiver be given the authority to enter into new management/option coniracts on behalf of

the facilities with SoCal, similar to those contracts Defendants breached. See Bornstein Decl.
4
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In the alternative, if this Court is s#l not inclined to give SoCal a chance to run these
operations for whatever reason, this Court should finaily order the removal of Defendants’
affiliated management companies and other insiders from the operations, including the
financially-conflicted accountant Justus Henkes and Balboa’s “compliance” counsel Gina
Austin, and give the receiver the power to search for another operator. As the receiver will attest
to at the hearing, Defendants’ management companies and accountant have continued to keep the
receiver in the dark notwithstanding their obligation to disclose and/or seek approval of all
financial transactions. If this level of obstruction and defiance of this Court’s authority is
insufficient to remove them from any further control of the operations, then it is difficult to
image any misconduct that would, and there will have been no point in appointing the receiver in
the first place.

IV. CONCLUSION

For the foregoing reasons, SoCal respectfully urges this Court to: (1) grant Plaintiff’s
Razuki’s ex parte application and remove the current management of the Balboa and Mira Este
Facilities; (2) deny Defendant Hakim’s ex parte application in its entirety; and (3) authorize the
receiver to enter into new management contracts with SoCal to operate the Balboa and Mira Este
Facilities or, alternatively, to select another, truly independent and professional management

company to run them.

Dated: October 24, 2018 NELSON HARDIMAN LLP

By: fzﬂ’“ﬁj f/ At
ch}’bvéto, € 7. ZimmittL”
Yttorfieys for Plaintiffs-in-Intervention / Cross-Defendants
SoCal Building Ventures, LL.C and
San Diego Buidling Ventures, LLC.
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DECLARATION OF DEAN BORNSTEIN

L Dean Borpstein, declare as foliows:

L. I an individual and Chief Executive Officer of Plaind{T-in-Intervention SoCal
Building Ventures. LEC, the entity which wholly-owns co-Plaintiff-in-Intervention Sun Dicgo
Building Ventures, LLC, in the above-entitled action (collectively, “SoCal™. [ make this
declaration in support of Phintiffs-in-Intervention’ Memorandum in Support of Plaintiifs
Razuki's £y Parte Application amd Reguest w Authorize Receiver to Enter lnto New
Management Contracts, | have personal knowledge of the fucts sct forth herein, and f called
upon to festily thereto, | eonld and would competently do so under oath,

X SoCal stands ready and willing to resume management of the Balboya Facitity and
Mira Este Facility in aceordance with this Court’s receivership order and in cooperation with the
receiver, Michael 1ssary,

3 Heonvever, given the current Bigation and uncertain status of the contracts under
which SoCal formerly managed (hese facilities. SoCal would require new management contracts,
with options to acgreie oswnership in these Facilities, similar to the former contracts,

4, SoCal is willing and able to negotiate and enter into such new agreenieids with
the receiver, on behalt ol and as authonzed by this Court,

I deciare under penalty of perjury under the Taws of the State of Californin that the

foregoing is trie and vorreet, and that this declaration is exgent&d onOctober J2, 2018, al

Westlake Vitlage, Calilforia. ,

h

‘A'f.; _ x'ié .
L TERR B%{NS‘“I"I?,{N

S8R0
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PROOF OF SERVICE

I am a citizen of the United States and employed in Los Angeles County, California. I am
over the age of 18 and not a party to the within action. My business address is 1100 Glendon
Avenue, Suite 1400, Los Angeles, California 90024,

On October 24, 2018, I served on the interested parties the document(s) described as
PLAINTIFFS-IN-INTERVENTION’ MEMORANDUM IN SUPPORT OF PLAINTIFF’S
RAZUKI’S EX PARTE APPLICATION AND OPPOSITION TO DEFENDANT
HAKIM’S EX PARTE APPLICATION TO REMOVE THE RECEIVER;
DECLARATION OF DEAN BORNSTEIN by electronically transmitting through ONE
LEGAL ATTORNEY SERVICE a true copy thereof as follows:

SEE ATTACHED SERVICE LIST

(BY E-SERVICE — ONE LEGAL ATTORNEY SERVICE) I caused a copy of the
above-referenced document to be transmitted to the interested parties set forth above via
One Legal Attorney Service

(State) I declare under penalty of perjury under the laws of the State of California that
the above is true and correct.

Executed October 24, 2018 at Los Angeles California. rf ,

Mary Markwell i / %’/ ////

Please Print Name Slgnhﬁlre /

515032.1 ]

PROOF OF SERVICE
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SERVICE LIST

Steven A. Elia, Esq.

Maura Griffin, Esq.

James Joseph, Esq.

LAW OFFICES OF STEVEN A. ELIA, APC
2221 Camino Del Rio South, Suite 207

San Diego CA 92108

steve@elialaw.com

james@elialaw.com
mg@mauragriffinlaw.com

Attorneys for Salam Razuki

Steven W. Blake, Esq. Attorneys for Defendant Ninus Malan

Andrew E. Hall, Esq.

Daniel Watts, Fsq.

GALUPPO & BLLAKE

A Professional Law Corporation
2792 Gateway Road, Suite 102
Carlsbad, CA 92009
sblake@galuppolaw.com

ahall@galupplaw.com
dwatts@galuppolaw.com

Gina M. Austin, Esq.

Tamara Marie Leetham, Esq.
AUSTIN LEGAL GROUP, APC
3990 Old Town Avenue, Suite A112
San Diego, CA 92110
admin@austinlegalgroup.com
tamara(@austinlegalgroup.com
gaustin@austinlegalgroup.com

Charles Goria, Esq. Attorneys for Chris Hakim

David Jarvis, Esq.

GORIA & WEBER

1611 Camino Del Rio 8., #210
San Diego, Ca 92108
chasgoria@gmail.com
davejarvisii@yahoo.com

Richardson C. Griswold, Esq. Attorney for Court Appointed Receiver
GRISWOLD LAW, APC Michael W. Essay

444 S, Cedros Avenue, Suite 250

Solana Beach, CA 92075

PH: (858) 481-1300

Fax: (858) 624-9177

rgriswold@griswoldlawsandiego.com
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