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Scott H. Toothacre (SBN 146530)
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Fax: (619) 232-9316
mweinstein@ferrisbritton.com
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By Patrick Bonzaga,Deputy Glerk

Attorneys for Plaintiff
LARRY GERACI

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN DIEGO, CENTRAL DIVISION
LARRY GERACI, an individual, Case No. 37-2017-00010073-CU-BC-CTL

Plaintiff, Judge: Hon. Joel R. Wohlfeil
Dept.: C-73

CROSS-DEFENDANT LARRY GERACI’S
DARRYL COTTON, an individual; and ANSWER TO CROSS COMPLAINANT
DOES 1 through 10, inclusive, DARRYL COTTON’S UNVERIFIED

V.

SECOND AMENDED CROSS-
Deéfendants. COMPLAINT
[IMAGED FILE]
DARRYL COTTON, an individual,
Filed: March 21, 2017
Cross-Complainant, Trial Date: May 11,2018

V.

LARRY GERACI, an individual, REBECCA
BERRY, an individual, and DOES 1
THRQUGH 10, INCLUSIVE,

Cross-Defendants,

Cross-Defendant LARRY GERACI answers Cross-Complainant DARRYL COTTON’S
unverified Second Amended Cross-Complaint, dated August 25, 2017, as follows:
GENERAL DENIAL |

Under the provisions of section 431.30 of ,’the California Code of Civil Procedure, this

answering Cross-Defendant denies, generally and specifically, each and every and all allegations in the

Second Amended Cross-Complaint, and the whole thereof, inciuding each and every purported cause of
1
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action contained therein, and denies that Cross-Complainant has sustained damages as alleged by
reason of any alleged act, breach, or omission on the party of this answering Cross-Defendant.
AFFIRMATIVE DEFENSES

Fof a further and separate answer to the Second Amended Cross-Complaint, and by way of

affirmative defenses, this answering Cross-Defendant alleges as follows:
FIRST AFFIRMATIVE DEFENSE
(Failure to State a Cause of Action)

Each of Cross-Complainant’s purported causes of action against this answering Cross-
Defendant fails to state facts sufficient to constitute a cause of action against this answering Cross-
Defendant.

SECOND AFFIRMATIVE DEFENSE
(Statute of Frauds)

Cross-Complainant’s purported first cause of action for breach of contract is barred by the

Statute of Frauds (Civ. Code §1624(a)(3).)
THIRD AFFIRMATIVE DEFENSE
(Failure to State a Cause of Action for Breach of an Agreement to Negotiate)

Cross-Complainant’s purported first cause of action for breach of contract, to the extent it
purports to state a cause of action for breach of an agreement to negotiate, fails to allege facts sufficient
to state such a claim under Copeland v. Baskin Robbins USA, 96 Cal.App.4th 1251 (2002).

FOURTH AFFIRMATIVE DEFENSE
(Waiver)

Cross-Complainant’s purported second cause of action for intentional misrepresentation is
barred by the doctrine of waiver in that Cross-Complainant has accepted a substantial benefit in the
form of the efforts and substantial expense undertaken by Cross-Defendants to apply for and obtain
approval of a Conditional Use Permit.

. FIF TH. AFFIRMATIVE DEFENSE
(Reservation of Right to Assert Further Defense)

This answering Cross-Defendant currently has insufficient information upon which to form a
2

17 FROSS-DEFENDANT LARRY GERACI’S ANSWER TO CROSS COMPLAINANT DARRYL

COTTON’S UNVERIFIED SECOND AMENDED CROSS-COMPLAINT
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1 ADAM C. WITT, SBN 271502
E-MAIL: awilt@fitblaw.com ELEﬂTRﬂMlEALL‘f F"_E[]
2| FINCH, THORNTON & BAIRD, LLP Supsrior Court of Califoria,
3 ATTORNEYS AT LAW County of San Diego
4747 EXECUTIVE DRIVE - SUITE 700 . o ST
4 SAN DIEGO, CALIFORNIA 92121-3107 g?iuf?:?: 12_'1D£D EM
v : M erk of the Superior Cou
TFEACE:ILLOIS:J ((8855:)) 7733:_33110010 B? RIChEFﬂ Da?'DEpm? Clerk
5
6 Attorneys for Defendant and Cross-Complainant Darryl Cotton
7
8 SUPERIOR COURT OF THE STATE OF CALIFORNIA
9 FOR THE COUNTY OF SAN DIEGO
10 CENTRAL DIVISION
11 LARRY GERACI, an individual, CASENO: 37-2017-00010073-CU-BC-CTL
12 Plaintiff, FIRST AMENDED CROSS-COMPLAINT FOR:
13 V. (D BREACH OF CONTRACT,
(2) INTENTIONAL
14| DARRYL COTTON, an individual; and MISREPRESENTATION;
DOES 1 through 10, inclusive, 3) NEGLIGENT
15 MISREPRESENTATION;
; Defendants. (4)  FALSE PROMISE;
16 (5) INTENTIONAL INTERFERENCE
WITH PROSPECTIVE
17 ECONOMIC RELATIONS;
(6) NEGLIGENT INTERFERENCE
18 WITH PROSPECTIVE _
ECONOMIC RELATIONS; AND
19 (N DECLARATORY RELIEF,
20 [IMAGED FILE]
21 Assigned to:
o Hon. Joel R. Wohlfeil, Dept. C-73
Complaint Filed: March 21, 2017
23 Trial Date: Not Set
24 || DARRYL COTTON, an individual,
25 Cross-Complainant,
26| .
27| LARRY GERACI, an individual;
REBECCA BERRY, an individual; and
28 || ROES 1 through 50,
Cross-Defendants.

FIRST AMENDED CROSS-COMPLAINT




Case 3:18-cv-00325-TWR-DEB Document 93-4 Filed 08/28/21 PagelD.3707 Page 30 of 77

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

FINCH, THORNTON &

BAIRD, LLP
4747 Executive
Drive - Suita 700

San Diego, CA 52121

(858) 737-3100

Defendant and cross-complainant Darryl Cotton (“Cotton”) alleges as follows:

1, Venue is proper in this Court because the events described below took place in
this judicial distriét and the real property at issue is located in this judicial district.

2. Cotton is, and at all times mentioned was, an individual residing within the
County of San Diego, California.

3 Cotton was at all times material to this action the sole record owner of the
commercial real property located at 6176 Federal Boulevard, San Diego, California 92114
(“Property”) which is the subject of this dispute.

4. Cotton is informed and believes plaintiff and cross-defendant Larry Geraci
(“Geraci”) is, and at all times mentioned was, an individual residing within the County of San
Diego, California.

3 Cotton is informed and believes cross-defendant Rebecca Berry (“Berry™) is,
and at all times mentioned was, an individual residing within the County of San Diego,
California.

6. Cotton does not know the true names and capacities of the cross-defendants
named as ROES 1 through 50 and therefore sues them by fictitious names. Cotton is informed
and believes that ROES 1 through 50 are in some way responsible for the events described in
this First Amended Cross-Complaint (‘FACC”). Cotton will seek leave to amend this FACC
when the true names and capacities of these cross-defendants have beén ascertained.

T At all times mentioned, each cross-defendant was an agent, principal,
representative, employee, or pariner of the other cross-defendants, and acted within the course
and scope of such agency, representation, employment, and/or partnership, and with

permission of the other cross-defendants.

GENERAL ALLEGATIONS

8. In or around August 2016, Geraci first contacted Cotton seeking to purchase the
Property, Geraci desired to buy the Property from Cotton because it meets certain
requirements of the City of San Diego (“City”) for obtaining a Conditional Use Permit

(“CUP”) to operate a Medical Marijuana Consumer Cooperative (“MMCC”) at the Property.

2
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The Property is one of a very limited number of properties located in San Diego City Council
District 4 that potentially satisfy the CUP requirements for a MMCC.

9, Over the ensuing weeks and months, Geraci and Cotton negotiated extensively
regarding the terms of a potential sale of the Property. During these negotiations, Geraci
represented to Cotton, among other things, that:

(a) Geraci was a trustworthy individual because Geraci operated in a
fiduciary capacity for many high net worth individuals and businesses as an enrolled agent for
the IRS and the owner-manager of Tax and Financial Center, Inc., an accounting and financial
advisory business;

(b) Geraci, through his due diligence, had uncovered a critical zoning issue
that would prevent the Property from being issued a CUP to operate a MMCC unless Geraci
lobbied with the City to have the zoning issue resolved first;

(c) Geraci, through his personal and professional relationships, was in a
unique position to lobby and influence key City political figures to have the zoning issue
favorably resolved and obtain approval of the CUP application once submitted; and

(d) Geraci was qualified to successfully operate a MMCC because he owned
and operated several other marijuana dispensaries in the San Diego County area.

10.  Cotton, acting in good faith based upon Geraci’s representations during the sale
negotiations, assisted Geraci with preliminary due diligence in investigating the feasibility of'a
CUP application at the Property while the parties negotiated the terms of a possible deal.
However, despite the parties’ work on a CUP application, Geraci represented to Cotton that a
CUP application for the Property could not actually be submitted until after the zoning issue
was resolved or the application would be summarily rejected by the City.

LS On or around October 31, 2016, Geraci asked Cotton to execute an Ownership
Disclosure Statement, which is a required component of all CUP applications. Geraci told
Cotton that he needed the signed document to show that Geraci had access to the Property in
connection with his lobbying efforts to resolve the zoning issue and his eventual preparation of

a CUP application. Geraci also requested that Cotton sign the Ownership Disclosure Statement

3
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20.  Over the weeks and months that followed, Cotton repeatedly reached out to
Geraci regarding the status of the zoning issue, the payment of the remainirig balance of the
non-refundable deposit, and the status of the draft documents. For example, on January 6,
2017, after Cotton became exasperated with Geraci’s failure to provide any substantive
updates, he texted Geraci, “Can you call me. If for any reason you’re not moving forward 1
need to know.” Geraci replied via text, stating: “I’m at the doctor now everything is going fine
the meeting went great yesterday supposed to sign off on the zoning on the 24th of this month
I’ll try to call you later today still very sick.”

21.  Between January 18, 2017 and February 7, 2017, the following exchange took

place between Geraci and Cotton via text message:

Geraci: “The sign off date they said it’s going to be the 30th.”
Cotton: “This resolves the zoning issue?”

Geraci; “Yes”

Cotton: “Excellent”. ..

Cotton; “How goes it?”
Geraci: “We’re waiting for confirmation today at about 4 o’clock™

Cotton: “Whats new?”

Cotton: “Based on your last text I thought you’d have some
information on the zoning by now. Your lack of response suggests
no resolution as of yet.”

Geraci: “I’'m just walking in with clients they resolved it its fine
we’re just waiting for final paperwork.”

The above communications between Geraci and Cotton regarding the zoning issue conveyed to
Cotton that the issue had still not yet been fully resolved at that time, As noted, Geraci had
previously represented to Cotton that the CUP application could not be submitted until the
zoning issue was resolved, which was key as Geraci’s submission of the CUP application was
the outside date the parties had agreed upon for payment of the $40,000 balance of the non-
refundable deposit to Cotton. As it turns out, Geraci’s representations were untrue and he
knew they were untrue as he had in fact already submitted the CUP application months prior.

22.  Withrespect to the promised final agreement documents, Geraci continuously
failed to timely deliver the documents as agreed. On February 15, 2017, more than two

months after the parties reached their agreement, Geraci texted Cotton, “We are preparing the

¥
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documents with the attorney and hopefully will have them by the end of this week.,” On
February 22, 2017, Geraci again texted Cotton, “Contract should be ready in a couple days.”

23! On February 27, 2017, nearly three months after the parties reached an
agreement on the terms of the sale, Geraci finally emailed Cotton a draft real estate purchase
agreement and stated: “Attached is the draft purchase of the property for 400k. The additional
contract for the 400k should be in today and I will forward it to you as well.” However, upon
review, the draft purchase agreement was missing many of the key deal points agreed upon by
the parties at their November 2, 2016 meeting. After Cotton called Geraci for an explanation,
Geraci claimed it was simply due to miscommunication with his attorney and promised to have
her revise the agreement to accurately reflect their deal points.

74.  On March 2, 2017, Geraci first emailed Cotton a draft of the separate side
agreement that was to incorporate other terms of the parties’ deal. Cotton immediately
reviewed the draft side agreement and emailed Geraci the next day stating: “I see that no
reference is made to the 10% equity position... [and] para 3.11 looks to avoid our agreement
completely,” Paragraph 3.11 of the draft side agreement stated that the parties had no joint
venture or partnership agreement of any kind, which contradicted the parties’ express
agreement that Cotton would receive a ten percent equity stake in the MMCC business as a
condition of the sale of the Property.

75.  On or about March 3, 2017, Cotton told Geraci he was considering retaining an
attorney to revise the incomplete and incorrect draft documents provided by Geraci. Geraci
dissuaded Cotton from doing so by assuring Cotton the errors were simply due to a
misunderstanding with his attorney and that Cotton could speak with her directly regarding any
comments on the drafts.

26.  On March 7, 2017, Geraci emailed Cotton a revised draft of the side agreement
along with a cover email that stated: “... the 10k a rhonth might be difficult to hit until the
sixth month... can we do 5k, and on the seventh month start 10k?”. Cotton, increasingly
frustrated with Geraci’s failure to abide by the parties’ agreement, responded to Geraci on

March 16, 2017 in an email which included the following:

8
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1 We started these negotiations 4 months ago and the drafts and our
communications have not reflected what agreed upon and are still
2 far from reflecting our original agreement. Here is my proposal,
please have your attorney Gina revise the Purchase Agreement and
3 the Side Agreement to incorporate all the terms we have agreed
upon so that we can execute final versions and get this closed...
4 Please confirm by Monday 12:00 PM whether we are on the same
page and you plan to continue with our agreement ... If, hopefully,
3 we can work through this, please confirm that revised final drafts

that incorporate the terms will be provided by Wednesday at 12:00

6 PM. I promise to review and provide comments that same day so
g we can execute the same or next day.
8 27.  On the same day, Cotton contacted the City’s Development Project Manager

9 responsible for CUP applications. At that time, Cotton discovered for the first time that Geraci

10 || had submitted a CUP application for the Property way back on October 31, 2016. before the

11 parties even agreed upon the final terms of their deal and contrary to Geraci’s express

12 || representations over the previous five months. Cotton expressed his disappointment and

13 frustration in the same March 16, 2017 email to Geraci:

14 [ found out today that a CUP application for my property was

15 submitted in October, which I am assuming is from someone
connected to you, Although, I note that you told me that the

16 $40,000 deposit balance would be paid once the CUP was
submitted and that you were waiting on certain zoning issues to be

17 resolved. Which is not the case.

18 28.  On March 17, 2017, after Geraci requested an in-person meeting via text

19| message, Cotton replied in an email to Geraci which including the following:

20 I would prefer that until we have final agreements that we converse
exclusively via email. My greatest concern is that you get a denial
21 on the CUP application and not provide the remaining $40,000
non-refundable deposit. To be frank, I feel that you are not dealing
22 with me in good faith, you told me repeatedly that you could not
submit a CUP application until certain zoning issues had been
23 resolved and that you had spent hundreds of thousands of dollars
on getting them resolved. You lied to me, I found out yesterday
24 from the City of San Diego that you submitted a CUP application
on October 31 2016 BEFORE we even signed our agreement on
25 the 2nd of November... Please confirm by 12:00 PM Monday that
you are honoring our agreement and will have final drafis
26 (reflecting completely the below) by Wednesday at 12:00 PM.

27 || Geraci did not provide the requested confirmation that he would honor their agreement or

28 || proffer the requested agreements prior to Cotton’s deadlines.

FINCH, THORNTON &
BAIRD, LLP 9
4747 Execulive
Drive - Sulte 700
San Diego, CA 92121
(858) 737-3100
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36.  Under the parties’ oral contract, Geraci was bound to negotiate the terms of an
agreement for the Property in good faith. Geraci breached his obligation to negotiate in good
faith by, among other things, intentionally delaying the process of negotiations, failing to
deliver acceptable purchase documents, failing to pay the agreed-upon non-refundable deposit,
demanding new and unreasonable terms in order to. further delay and hinder the process of
negotiations, and failing to timely or constructively respond to Cotton’s requests and
communications.

37.  Asadirect and proximate result of Geraci’s breaches of the contract, Cotton has
been damaged in an amount not yet fully ascertainable and to be determined according to proof

at trial.

SECOND CAUSE OF ACTION

(Intentional Misrepresentation — Against Geraci and ROES 1 through 50)

38. Cotton realleges and incorporates by reference paragraphs 1 through 37, above,
as though set forth in full at this point.

39. Defendants made statements to Cotton that: (a) were false representations of
material facts; (b) defendants knew to be false or were made recklessly and without regard for
their truth; (c) defendants intended Cotton to rely upon; (d) Cotton reasonably and justifiably
relied upon; (¢) Cotton’s reasonable reliance upon was a substantial factor in causing harm and
damage to Cotton; and (f) caused damages to Cotton as a direct and proximate result of such
fraudulent statements as described in paragraphs 1 through 32 above.

40.  The intentional misrepresentations by defendants include at least the following:

(a) On or about October 31, 2016, Geraci fraudulently induced Cotton to
execute the Ownership-Disclosure Statement by (i) falsely representing that Geraci needed to
show he had access to the Property in connection with his lobbying efforts to resolve the
zoning issue and in connection with the preparation of a CUP application; and (i1) by
indicating the document would only be used as a show of good-faith while the parties
negotiated on the sale terms;
bt o,

11
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THIRD CAUSE OF ACTION

(Negligent Misrepresentation — Against Geraci and ROES 1 through 50)

43,  Cotton realleges and incorporates by reference paragraphs 1 through 42, above,
as though set forth in full at this point.

44.  Defendants made statements to Cotton that: (a) were false representations of
material facts; (b) defendants had no reasonable grounds for believing were true when the
statements were made; (¢) defendants intended Cotton to rely upon; (d) Cotton reasonably and
justifiably relied upon; (¢) Cotton’s reasonable reliance upon was a substantial factor in

causing harm and damage to Cotton; and (f) caused damages to Cotton as a direct and

- proximate result of such fraudulent statements as described in paragraphs 1 through 32 above.

45.  The negligent misrepresentations by defendants include at least the following:
(a) On or about October 31, 2016, Geraci fraudulently induced Cotton to
execute the Ownership Disclosure Statement by (i) falsely representing that Geraci needed to
show he had access to the Property in connection with his lobbying efforts to resolve the
zoning issue and in connection with the preparation of a CUP application; and (ii)'by
indicating the document would only be used as a show of good-faith while the parties

negotiated on the sale terms;

(b) On or about November 2, 2016, Geraci fraudulently induced Cotton to
execute the document Geraci now alleges is the fully integrated agreement between the parties
by representing that (i) the CUP application would not be filed until the zoning issue was
resolved; (ii) Geraci would honor the terms of the complete agreement reached by the parties at
their November 2, 2016 meeting; (iii) Geraci would pay the $40,000 remainder of the $50,000
non-refundable deposit to Cotton on or before filing a CUP application; and (iv) Geraci
understood and agreed the document was not intended to be the final agreement between the
parties for the purchase of the Property and did not contain all material terms of the parties’
agreement,

1117
11111
13
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1 (c)  Onmultiple occasions, Geraci represented to Cotton that a CUP

2 application for the Property could not be submitted until after the zoning issue was resolved;
3 (d) On multiple occasions, Geraci represented to Cotton that Geraci had not
4 yet filed a CUP application with respect to the Property when the CUP application had already

been filed; and
(e) On multiple occasions, Geraci represented to Cotton that the preliminary
work of preparing a CUP application was merely underway, when, in fact, the CUP application

had already been filed.

o e 1 Oy WU

46.  Defendants, through their negligent misrepresentations and the actions taken in
10| reliance upon such misrepresentations, have diminished the value of the Propeﬁy, reduced the
11| price Cotton will be able to receive for the Property, and caused Cotton to incur costs and

12 || attorneys’ fees to protect his interest in his Property. Asa further result of the negligent

13 || misrepresentations, Cotton has been deprived of the remaining $40,000 of the non-refundable

14 || deposit that Geraci promised to pay prior to filing a CUP application for the Property.

15 FOURTH CAUSE OF ACTION
16 (False Promise — Against Geraci and ROES 1 through 50)
17 47.  Cotton realleges and incorporates by reference paragraphs 1 through 46, above,

18 | as though set forth in full at this point.

19 48.  On November 2, 2016, among other things, Geraci falsely promised the
20 || following to Cotton without any intent of fulfilling the promises:

Z1 (a) Geraci would pay Cotton the remaining $40,000 of the non-refundable
22 || deposit prior to filing a CUP application;

23 (b) Geraci would cause his attorney to promptly draft the final integrated
24 || agreements 1o document the agreed-upon deal between the parties;
25 () Geraci would pay Cotton the greater of $10,000 per month or 10% of the
26 || monthly profits for the MMCC at the Property if the CUP was granted; and
27 (d) Cotton would be a 10% owner of the MMCC business operating at

28 || Property if the CUP was granted.

FINCH, THORNTON &

BAIRD, LLP 14
4747 Executive
Drive - Suite 700

San Diego, CA 82121
(858) 737-3100

FIRST AMENDED CROSS-COMPLAINT
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1 63.  Defendants knew or should have known of Cotton’s ongoing and prospective

2 business relationship with the City arising from and related to the CUP Application, and

3 defendants knew or should have known of Cotton’s ongoing and prospective business

4 relationship with the new buyer for the Property.

5 64. Defendants failed to act with reasonable care when they engaged in acts

6 designed to interfere, and which have interfered and are likely to continue to interfere, with

¥ Cotton’s relationship with the City, the CUP application, and the new buyer, including without
8 limitation, their refusal to acknowledge they have no interest in the Property and/or the CUP

9 application.

10 05. As a direct and proximate result of the defendants” conduct, Cotton has suffered

11| and will continue to suffer damages in an amount not yet fully ascertainable and to be

12 | determined according to proof at trial.

13 SEVENTH CAUSE OF ACTION
14 (Declaratory Relief — Against Geraci, Berry, and ROES 1 through 50)
15 66,  Cotton realleges and incorporates by reference paragraphs 1 through 65, above,

16 || as though set forth in full at this point.
17 67.  An actual controversy has arisen and now exists between Cotton and all
18 || defendants concerning their respective rights, liabilities, obligations and duties with respect to
19 || the Property and the CUP application for the Property filed on or around October 31, 2016.
20 68. A declaration of rights is necessary and appropriate at this time in order for the
21 || parties to ascertain their respective rights, liabilities, and obligations because no adequate
22 || remedy other than as prayed for exists by which the rights of the parties may be ascertained.
23 69.  Accordingly, Cotton respectfully requests a judicial declaration of rights,
24 || liabilities, and obligations of the parties. Specifically, Cotton requests a judicial declaration
25 || that (a) defendants have no right or interest whatsoever in the Property, (b) Cotton is the sole
26 || interest-holder in the CUP application for the Property submitted on or around October 31,
27 || 2016, (c) defendants have no interest in the CUP application for the Property submitted on or
28 || around October 31, 2016, and (d) the Lis Pendens filed by Geraci be released.

17

Drive - Suite 700

San Diego, CA 82121
(858) 737-3100
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FINCH, THORNTON &

BAIRD, LLP
4747 Execulive
Drive - Suite 700

San Diego, CA 82121

(858) 737-3100

ON ALL CAUSES OF ACTION

1. For interest on all sums at the maximum legal rates from dates according to
proof;

2 For costs of suit; and

i For such other relief as the Court deems just.

DATED: June 30, 2017

2403.004/3BH6401.mic

Respectfully submitted,

FINCH, THORNTON & BAIRD, LLP
|
-

DAVID\S. DEMIAN

ADAM C, WITT
Attorneys for Defendant and Cross-Complainant
Darryl Cotton

By:

20

FIRST AMENDED CROSS-COMPLAINT
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DAVID 5. DEMIAN, §BN 220626

E-MAIL: ddemian@(tblaw.com : F E
ADAM C, WITT, SBN 271502 2
E-MAIL: owitt@ftblaw.com : 7 CWﬂ B‘JleESS\g‘EH’LEg}
FINCH, THORNTON & BAIRD, LLP CENTRALDMSON

ATTORNEYS AT LAW

I
4747 EXECUTIVE DRIVE — SUITE 700 : " 2” JUL _"I A q: 33 .
SAN DIEGO, CALIFORNIA 92121-3107

TFEALcE: I:'I(IJ:‘ EE:: ::55:)) 77 3377-.3311:10 %%NHEIQE%E&\%%%T @

Attorneys for Defendant Darryl Cotton

|

]

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN DIEGO

CENTRAL DIVISION
LARRY GERACL an individual, | CASENO: 37:2017-00010073-CU-BC-CTL
Plaintiff, . | PROOF OF SERVICE BY MAIL
v. | . |uMaGEDFILE]

DARRYL COTTON, an individual; and : | Assigned to:
DOES 1 through 10, inclusive, | Hen. Joel R. Wohlfeil, Dept. C-73

Defendants. { Complaint Filed: March 21, 2017
: Trial Date: Not Set

I, Holly J. Glavinic, declare that:

I am over the age of eighteen yearszand not a party to the action; I am employed in the
County of San Diego, California, where the mailing occurred; and my business address is 4747
Executive Drive, Suite 700, San Diego, Callifornia 92121-3107. I further declare that I am
readily familiar with the business’ practiceE for collection and processing of correspondence for
mailing with the United States Postal Serv*ice pursuant to which practice the correspondence
will be deposited with the United States Pdstal Service this same day in the ordinary course of
business. I caused to be served the followiing document(s): FIRST AMENDED CROSS-
COMPLAINT, by placing a copy thereof m a separate envelope for each addressee listed as
follows: ' -
FE¥ R
fdEA T r

PROQF OF SERVICE BY MAIL
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FINGH, THORNTGN &
BAIRD, LLP
4747 Exgoutive
Drive - Sulle 700
San thago, CA 82121
{658} 737-3100

Michael R. Weinstein, Esq.

Scott H, Toothacre, Esq.

Ferris & Britton

A Professional Corporation

501 West Broadway, Suite 1450

San Diego, California 92101

Telephone;  (619)233-3131

Facsimile: (619) 232-9316

Email: mweinstein@ferrisbritton.com
stoothacre@ferrisbritton.com

Michael R. Weinstein, Esq.

Scolit H. Toothacre, Lsq.

Ferris & Britton

A Professional Corporation

501 West Broadway, Suite 1450

San Diego, California 92101

Telephone:  (619) 233-3131

Facsimile: (619) 232-9316

Email: mweinstein@ferrisbritton.com
stoothacre@ferrisbritton.com

ATTORNEYS FOR PLAINTIFF AND
CROSS-DEFENDANT LARRY GERACI

ATTORNEYS FOR CROSS-DEFENDANT
REBECCA BERRY

I then sealed the envelope(s) and, with the postage thereon fully prepaid, either

deposited it/each in the United States Postal Service or placed it/each for collection and

mailing on July 6, 2017, at San Diego, California, following ordinary business practices.

[ declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct.

Executed on July 6, 2017.

Ly e

Holly J. Glavinic

2403.004/P0S. hjg

N

PROOF OF SERVICE BY MAIL
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Case  37201700010073CUBCCTL

DAVID DEMIAN SBN 220628 Pord
E-MAIL ddemlanllblsw.com
ADM WITT  sen 271502 Dept C43 .
E-MAIL swilftblawcorn
FINCH THORNTON BAIRD LLP
ATTORNEYS AT LAW
4747 EXECUTIVE DRIVE suito 700
SAN DIEGO CALIFORNIA 92121-3 107
TELEPHONE 8551 737-3100
FACSIMILE gasS8 737-3101
Attorneys for Defendant and Cross-Complainant Darryl <otton
SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN DIEGO
CENTRAL DIVISION
LARRY GERACI an individul cASE NO 37201 7-00010073-CU-BC-CTL
Plaintiff SECOND AMENDED CROSS-COMPLAINT
FOR
BREACHOFCONTRACT
DARRYL COTTON an individual and INTENTIONAL
DOES through 10 inclusive MTSREPRESENTATION
NEGLIGENT
Defendants MISREPRESENTATION

FALSE PROMISE AND
DECLARATORY RELIEF

FILE

Assigned to
Hon  soel Wohifeil Dept C-73

Complaint Filed March21 2017
Trial Date Not Set

DARRYL COTTON an individual

Cross-Complainant

LARRY GERACL an individual
REBECCA BERRY an individuais and

ROES through 50

Cross-Defendait

/T

SECOND AMENDED CROSS-COMPLAINT
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Defendant and cross-complainant parryl Cotton COttON aleges as follows

P Y

Venue is proper N this Court because the events described below took pigce in
this judicial district and the real property at iISsSue is located in this judicial district

Cotton js and ar an times mentioned was an individual residing Within the
County of San Dijego California

Cotton was at an times material to this action the sole record owner of the

commercial real located ot 6176 Federal Boulevard San Diego California 92114

property
Property which is the gypject Of this dispute

Cotton is informed and believes plaintiff and cross-defendant Larry Geraci

10 Geraciis and at an times mentioned \as an iidividual resiging Within the county ©f San
11 Diego California

12 Cotton is informed and believes cross-defendant Rebecca pgerry Berry is
13 and at an times mentioned was an individual regiding Within the County ©f San Diego

14 California

15 Cotton does not KNOW the true names aNd cgpacities  ©Of the cross-defendants

16 named as ROES  through 50 and thereforc sues them py fictiious names Cotton s informed
17 and believes thit ROES through S0 are in somMway responsible for the events described in
18 this Second Amended Cross-Complaint Cotton will seek leave to amend this Second

19 Amended Cross-Complaint when the yue names and capacities Ofthese cross-defendants have
20 been ascertained

21 At an times mentioned each cross-defendant was an agent principal

22 representative employee or partner of the other cross-defendants and acted within the course

23 and gcope ©Of such ggency representation employment and/or partnership and with

24 permission ©f the other cthss-defendants

25 1111/
26 1/1/
27 17711

28 1/11/

AMOK THORNTON
saro LU
4747 Execulive
Onve  sale 700
San Dpiego CA 9212i

S5S 7374103
SECOND AMENDED CROSS-COMPLAThIT

Trial EX 154-002
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FINcH ThORNTON
BARD LIP
1747 Exewlive

oute 700

SBn DO CA o

B58 737-3100

10

11

12

13

14

15

1.6

17

18

19

20

21

22

23

24

25

26

27

28

GENERAL ALLEGATIONS
in or around  Aygust 2016 Geraci first contacted Cotton seeking to purchase the
Property Geraci desired to buy the Property from Cotton because i« Meets certain

requirements of the city Of San Diego C|ty for obtaining Conditional Use Permit
CUP to operate Medical marijuana Consumer  cooperative MMCCat the property

The property is one of  yery limited number of properties located in San Diego City Council
District  that potentially — satisfy th CUP cquirements  for MMCC
Over the gpsuing Weeks and months Geraci and Cotton negotiated extensively

regarding the terms Of  potential  S2'e OF the property During these pegotiations Geraci

represented t© Cotton among other things that

Geraci was trustworthy individual because Geraci gperated N
fiduciary capacity for many high net worth individuals and businesses as an enrolled ggent for
the IRS and the owner-manager ©Of Tax and Financial Center INC an accounting @and financial
advisory business

Geraci through his due gjjigence had uncovered critical zpnjng issue
that would ,revent ™e Property from peing issued CUP operate MMCC uniess ceraci
lobbied with the cijty to have the zoning issue resolved first

Geraci through his personal and professional relationships Wwas in
unique position t© lobby and influence key cCity Political figures to have the yoning ISSUe

favorably resolved and obtain approval of the CUP application ©once submitted and
Geraci was qualified t©© successfully operate MMCC bvecause he owned
and operated several ©ther marijuana dispensaries N the San Diego County area
10 Cotton acting " good faith based upon Geracis representations during the sale
negotiations assisted Geraci with preliminary due diligence " investigating the feasibility of
CUP application at the property While the parties negotiated the terms of  possible deal

However despite the parties work on  CUP application -Geraci  represented to Cotton that

could not be submitted until after the critical zoning

CUP application for the Property actually

issue was resolved or the gpplication would be summarily rejectea by e City

SECOND AMENDED CROSS-COMPLAINT

Trial EX 154-003
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11 On or around October 31 2016 Geraci asked Cotton to execute an Ownership
Disclosurc Statement Which is required component of an CUP applications Geraci told
Cotton that he needed the signed document to Show that Geraci had access to the Property "
connection With his |obbying ©fforts to resolve the zoning issue and his eventual preparation ©Of

CupP

application Geraci also requested that Cotton gjgn the Ownership Disclosure Statement

as an indication of ggod-faith While the ,,iies negotiated 0N the sale terms At no time did

Geraci indicate 19 Cotton tgj QIJE application would be filed i to the ,.4es €entering

into  final written gl@nijeut FOrfi 21 Fl pProperty In fact Geraci repeatedly
maintained to COMON that the critical zoning issue needed to be resolved before CUP
10 application could even be submitted
11 12 The Ownership Disclosure Statement that Geraci prvided to Cotton to sign in
12 October 2016 jncorrectly indicated that Cotton had leased the property to Berry However
13 Cotton has never Met Berry personally and never entered into lease or any other (ype of
14 agreement With her At the time Geraci told Cotton that Berry was trusted  employee who

15 familiar with MMCC operations and who was involved with his other MMCC

was very

16 dispensaries Cottons understanding was that Geraci was unable to list himself on the

17 application because oOf Geracis other |ggg issues but that Berry was Geracis agent and was
18 working " concert Wwith him and at his direction  Based ypon Geracis assurances that |isting
19 Berry as tenant on the Ownership Disclosure Statement Was pecessary and proper Cotton
20 executed the Ownership Disclosure Statement that Geraci provided © him

21 13 On November 2016 Geraci and Cotton met at Geracis office in an effort to
22 negotiate the final terms of their deal for the sale Ofthe Property The parties reached  sri

23 agreement ON the material terms for the sale of the Property The parties further ggreed to
24 cooperate in good faith to promptly reduce the complete agreement including = of the

25 agreed-upon terms to writing

26 14 The material terms Of the ggreement "©2ched by the arties a the November
27 2Q16 meeting included without limitation the following key deal points

28 fl//1

FMcr ~ ThORNTON
BAIRD  LIP
4747 Executive

Drive-Stile 700

San piego  CA 02121

655 737-3100

SECOND AMENDED CROSS-COMPLAINT

Trial EX 154-004



Case 3:18-cv-00325-TWR-DEB Document 93-4 Filed 08/28/21 PagelD.3733 Page 56 of 77

Geraciagreed to pay the total sum of $800000 in consideration for the
purchase Of the Property With  $50000 non-refundable  deposit payable '© Cotton
immediately upon e parties €xecution of final jntegrated WMtteN agreements  and the
remaining $750000 payable to Cotton ypon the Citys approval of CUP ,ppiication for the
Property

CuUP

The parties agreed that the Citys approval of application t©
operate MMCC a the Property Would be  condition precedent to closing of the sale in other

words the sale Of the property WOuld be completed and wue transferred  to Geraci only upon

the Citys approval ©f the CUP application and Geracis payment ©f the $750000 balance of

10 the purchase price to Cotton ifthe City denied the CUP application the parties agreed the sale
11 of the property Would be automatically terminated and Cotton would be entitlied to retain the
12 entire $50000 non-refundable deposit

13 Geraci agreed to grant Cotton ten percent 10% equity Stake in the

14 MMCC at would operate at the property following the Citys approval of the CUP

15 application and

16 Geraci agreed that after the MMOCC commenced gperations at the

17 Property Geraci would pgy Cotton ten percent 109% of e MMCCs monthly profits an4

18 Geraci Would guarantee that such payments Would amount to at least $10000 per MonNth

19 15 At Geracis request the sale was to be documented in two final written

20 agreements 'ea@l estate purchase agreement @Nd  separate S'9° agreement which together

21 would contain an the agreed-upon terms from the November 2016 meeting At that meeting
22 Geraci also offered to have his gttorney quickly draft the final integrated  agreements and

23 Cotton agreed

24 16 Although the parties Came to  final ggreement ON e purchase price and

25 deposit amounts at their November 2016 meeting Geraci requested additional  time to COme
26 up with the $50000 non-retbndable deposit Geraci claimed he needed extra time because he
27 had limited cashilow and would equire the cash he did have to fund the |pobbing efforts

28 needed to resolve the zoning issue at the property and to prepare the CUP  application

Finci..  THORNTON
BarD LU
a7 Executive

Drive  swe 701
San Dlego CA sz
SsBy  737-3100
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17 Cotton was hesitant to grant Cieraci more time o pay the non-refundable  deposit
but Geraci offered o pay $10000 towards the $50000 total geposit immediately —as show of
good-faith even though the pares had not reduced their fMal ggreement to writing Cotton
Was understandably concemed  that Geraci would fie the CUP gppiication Pefore paying the
palance Of the non-refundable deposit and Cotton would never receive the remainder Of the
non-refUndable deposit if the City denied the CUP _pplication before Geraci paig the

remaining $40000 thereby avoiding the parties agreement that the $50000 non-refUndable

was intended to shift to Geraci some of the risk ofthe CUP application being denied

deposit
Despite his reservations Cotton agreed © Geraci request and accepted the lesser $10000
10 initial geposit @mount based ypon Geraci  egxpress promise t© pay e $40000 balance oOf the

non-refundable  deposit [P1jPFr Submission of the CUP application at the latest
12 18 At the November 2016 meeting the parties executed three-sentence

- . Geracis
document related to their agreement on the pychase price for the property at request

14 which read s follows

15 Darryl Cotton has agreed to sell the property located at 6176 Federal Bivd CA
for sum Of $800000.00 to Lany Geraci or assignee On the gpproval of

16 Marijuana Dispensary CUP for  dispensary

17 Ten Thousand dollars cash has been gien N good faith eamest money © be
applied to the sales price of $800000.00 and to remain in effect until license s
18 approved Darryl Cotton has agreed not to enter into gny other contacts on this
property
19
20 Geraci assured Cotton that the document was intended to merely create record of Cottons
21 receipt Ofthe $10000 good-faith deposit and provide evidence Of the parties agreement ON
22 the purchase price @Nd good-faith agreement to enter into final integrated  agreement documents
23 related to the sale oOfthe Property Geraci €emailed Cotton scanned  copy of the executed
24 document the same day Following Ccloser review of the executed document Cotton wrote in
25 an email (o Geraci several hours later stinn on the same day
26 just noticed the 10% cquity position in the dispensary Was not language added
i that document i want to sure a missing
into just t make that Were not issi that
27 language M any final ggreement as it is factored element in my decision to sel
the property 11l be fine jfyou would simply acknowledge that here in  reply
28

Fmci-. THORNTON
BAIRD  LLP
4747 Executhie
prive-suite 711

s pego CA o1 21

859 7373100
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Approximately two hours later Geraci replied Via email NO Nno problem at all
19 Thereafter Cotton continued to gperate N good ™@&ith under the gssumption that

Geracis attorney Would promptly draft the fully integrated —agreement documents  as the

parties
had agreed and the parties would shortly execute the written agreements to document their
agreed-upon deal However over the following months Geraci proved generally unresponsive
and continuously failed to make substantive progress ©N his promises including his promises

i i of th non-refundable
o promptly deliver the draft final agreement documents pay the balance e

deposit and keep Cotton apprised of the status of the zoning ISsuUe

20 Over the weeks and months that followed Cotton (egpeatedly reached out to
10 Geraci regarding the status of the zoning issue the payment of the remaining balance Of the
11 non-refundable deposit and the status Of the draft documents For example On January
12 2017 after Cotton became exasperated With Geracis failure to provide any Substantive
13 updates he texted Geraci Can you call me if for any reason youre not moving forward
14 need to KNOW Geraci replied Via text stating Im at the doctor NOW everything 'S going 7€

15 the giceting WENt great yesterday supposed © sign off on the zoning ©N the 24th of this month

16 111 ¢y to call yoy later today still yery sick

17 21 Between January 18 2017 arid gepruary (2017 the following exchange took
18 place between Geraci and Cotton via text message

19 Geraci The sign ©Off date (he, said its going to be the 30th

Cotton This resolves the ,oning ISSUE
20 Geraci Yes

Cotton Excellent..

21
cotton HOW . TT

22 Geraci Were waiting for confirmation (5ggy at about oclock

23 cotton Whats new

24 Cotton Based on your !ast text  thought youd have some information on the
zoning by now Your lack Ofresponse suggests NO resolution as oOf yet

25 Gergcj illlljust walking in with clients they resolved e its fine Were just
waiting for final paperwork

26

27 /il

28 if//71

FtncH  THORNTON
BAIRD LLP
a7 Eueutue
Dree  suite 70
SN piego  CA a2z
356 737-3100
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The above communications between Qeraci and Cotton regarding ™€ zoning Issue conveyed to
Cotton that the issue had stin not been ., resolved at that time AS noted Geraci had

yet
previously represented to COtON that the CUP ,pplication could not be submitted until the
zoning issue was resolved which was key because Geracis submission ofthe CUP gpplication
was the outside date the parties Nad agreed upon " payment of the $40000 balance of the
non-refundable  deposit to Cotton As wtuns oyt Geracis representations Were untrue and he
Knew they were untrue as he had aready submitted the CUP gppjication months  prior

22 With (egspect to the promised final agreement documents Geraci continuously

failed to timely deliver the documents as agreed ONn repruary 15 2017 more than two

10 months  after the ,,ies '€ached their ggreement Geraci texted Cotton We are preparing the
11 documents With the attorney @nd hopefully Will have them py the end of this week on
12 Eebruary 22 2017 Geraci again texted Cotton Contract should be ready in couple days
13 23 OnN rebruary 27 2017 nearly three months after the parties reached an
14 agreement on the terms of the sale Geraci finaly €mailed Cotton draft real estate purchase
15 agreement @0 stated Attached s the draft purchase ©f the property for 400k The additional
16 contract for the 400k should be in todgy and will forward « o you as WeIl However pon
17 review .the draft purchase agreement Was missing many ©f the key deal points agreed upon by
18 the parties at their November 2016 meeting After Cotton called Geraci for an explanation
19 Geraci claimed « was simply dU€ to Miscommunication with his attorney and promised to have
20 her revise the ggreement to accurately reflect their deal points
21 24 On March 2017 Geraci first emailed Cotton drart Of the geparate side
22 agreement that Was to incorporate other terms Of the pariies deal Cotton immediately
23 reviewed the draft side agreement and emailed Geraci the next dgay stating see that no
24 reference is Made to the 10% equity position.. para 311 looks to avoid our agreement
25 completely Paragraph 3.11 of the draft side ggreement Stated that the pgpies had no joint
26 venture or partnership agreement ©f any kind which contradicted the parties express
27 agreement that Cotton would receive ten percent equity Stake in the MMCC business as
28 condition Of the sale Of the property

FINCH ThORN7ON

BarD LU
4747 EecuUve
brve s 700
s ppon  CA szt

737-3100
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BAIRO LLP
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San Diego CA 9221
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25 On or about March 2017 Cotton told Geraci he was considering retaining an
attorney to revise the jncomplete and incorrect draft documents oyided by Geraci Geraci
dissuaded Cotton from doing S0 by assuring Cotton the errors Were simply due to
misunderstanding with his attorney and that Cotton could gpegk With her gjecty regarding any
comments on the drafts

26 On March 2017 Geraci emailed Cotton revised draft of the side ggreement
along With cover email that stated C.. the 10k month might be difficult to hit until the
sixth Mmonth.. can we do 5k and on the seventh mMonth start 1Ok Cotton increasingly
frustrated With Geracis failure to abide py the parties agreement responded t© Geraci on

March 16 2017 in an email Which included the following

We  startea these pegotiations months ago and the drafts and our
communications have not reflected what agreed upon and are still far from
reflecting  OUr original agreement Here is my proposal please have your

attorney Gina revise the Purchase Agreement and the Side Agreement to
incorporate @l the terms we have ,greed upon SO that We can execute  final
versions and get this closed.. Please confirm py Monday 1200 PM whether we
are on the same page and youy plan to continue  with our ggreement --

hopefully W€ can work through this please confirm that revised final drafts thEit
ihcorporate the terms will be provided by Wednesday at 1200 PM promise t©
review and provide comments that Same gy SO we can execute the same or next

day

27 On the same day Cotton contacted the Citys Development Project Manager
responsible for CUP sopjications At time Cotton discovered for the first fj[]
Geraci had sybmitted CUP application for the Property back on October 2016

before the parties even agree4 ypon the final terms of their deal and contrary t Geracis
express representations OVer the previous five months Cotton expressed his

disappointment and frustration in the same March 1 2017 email to Geraci

found out today that CUP application for my property Was submitted  in
October which am assuming is from someone connected to you Although
note that ygy told me that the $40000 deposit balance would be paid once the
was submitte and that were waitin on certain  zoning ! - to
CUP bmitted d you g t issues- be
resolved Which is not the case

28 On March 17 2017 after Geraci requested an in-person meeting Via& text

message Cotton replied in an email to Geraci WhiCh including the following

SECOND AMENDED CROSS-COMPLAINT
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would prefer that until We have final agreements that W€ converse exclusively
via email My greatest concern s that  yoy get denial  on the CUP application
and not provide ™€ remaining $40000 non-reftrndable geposit To be frank

feel that ygu are not dealing with me in good faith you told ME repeatedly that
you could not submit CUP  application until certain  zoning issues had been
resolved and that you had spent hundreds of thousands of dollars 0N getting

them resolved You lied to MeE found out yesterday from the cCity of San
Diego that you submitted CUP application on October 31 2016 BEFORE we

even signed our agreement ON the 2nd of November.. Please confirm |y 1200

PM Monday that you are honoring ©our agreement and wil have final drafts

reflecting completely the pelow by Wednesday ar 1200 PM

Geraci did not provide the requested confirmation that he would honor their agreement or

Cottons deadlines

proffer the requested agreements prior t©

29 On March 21 2017 Cotton emailed Geraci to confirm their ggreement Was
10 terminated and that Geraci NO longer Nad gny interest in the property  Cotton also notified
11 Geraci that he intended to move forward Wwith new puyer for the property
12 30 On March 22 2017 Geracis guormey Michael Weinstein  \W\/ejnstein
13 emailed Cotton copy of complaint filed by Geraci in which Geraci claims for the very first
14 time that the three-sentence document signed by the parties ON November 2016 constituted
15 the parties complete agreement regarding e Property contrary t© the parties Tfurther
16 agreement the same day the entire course of dealings between the pgrties and Geracis own
17 statements and actions
18 31 On March 28 2017 Weinstein emailed Cotton and indicated that Geraci
19 intended to continue t pursue e CUP pplication and would be posting notices on Cottons
20 property COtON responded  Via email the same day and objected to Ge€raci or his agents
21 entering the property and reiterated the fact that Geraci has no rights to the Property
22 32 The defendants reftisal to acknowledge they have no interest in the property
23 and to gp aside from the CUP application has diminished the value of the Property reduced
24 the price Cotton will be able o receive for the property and caused Cotton to incur costs and
25 attorneys fees to protect his interest in his property

26 1/11/
27 i//Fl

28 /1//1

FiINcH ThORNTON
SAIRD  LLP
4247 Eneculive
orve  suite 70

Sen Ojeo CA 0212
737-3100
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FINCH THORNTON
Barp LU
4747 Execuove

Drive-Sthie 700

San pego  CA sz
858 7573100

10

11

12

13

14

16

17

18

19

20

21

22

23

24

25

26

27

28

FIRST CAUSE OF ACTION
Breach of Contract Against Geraci and ROES through 50

33 Cotton realleges @and incorporates by reference paragraphs through 32 above
as though set forth in run at this point

34 Geraci and Cotton entered into an agreement © negotiate and collaborate in
good faith on mutually acceptable purchase and sale documents refiecting the terms for
purchase and sale of the property and side ggreement for Cotton o obtain an equity position
in the MMCC to operate at the Property This agreement = comprised ©f  the November
2016 document signed by Geraci and Cotton and the November 2016 email exchange
between Geraci and Cotton including other agreed-upon terms and the parties agreement ©
negotiate and collaborate in good faith 0N final deal documents True and correct copies ©f the
agreement are attached hereto as Exhibits and respectively

35 Cotton performed 2a!'' conditions covenants and promises required OnN his part to
be performed in accordance with the terms and conditions of the contract between the __ .
or has been excused from performance

36 Under the parties contract Geraci was bound to negotiate the terms of an
agreementfor the property in good faith Geraci breached his obligation to negotiate " good
faith by among ©ther things intentionally delaying the process of hegotiations failing to
deliver acceptable final purchase documents failing '© pay the agreed-upon non-refundable
deposit demanding New and unreasonable terms in order o further delay and hinder the
process ©f negotiations and failing to timely Or constructively respond to Cottons requests and
communications

37 As direct and proximate result of Geracis breaches of the contract COttON has
been damaged in an amount not yet fulny ascertainable and to be determined according to proof

attrial

11/1/
17171

it i/l

SECOND AMENDED CROSS-COMPLAINT
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SECOND CAUSE OF ACTION
Intentional Misrepresentation Against Geraci and ROES through 50
38 Cotton realleges and incorporates by reference paragraphs through 37 above

as though set forth in full at this point

39 Defendants made statements to Cotton that were false representations ©f
material facts defendaras Knew o be faise or were made recklessly and without (egarg for
their truth defendants intended Cotton to rely upon Cotton teasonably and justifiably
relied upon Cottons reasonable reliance upon was substantial factor in causing harm and
damage to Cotton and caused damages to Cotton as  direct and proximate result of such

10 fraudulent statements as described in paragraphs through 32 above

ii 40 The intentional misrepresentations by defendants include gt least the following
12 On or about October 31 2016 Geraci fraudulently induced Cotton to

13 execute the Ownership Disclosure Statement py falsely representing that Geraci needed to

14 show he had access to the property Iin connection with his |obbying ¢€fforts to riSolve the

15 zoning issue and in connection with the preparation ©f CupP application and i1 by

16 indicating the document would gy, be used as show of good-faith While the . cs

17 negotiated ON the sale terms

18 On or apout November 2016 Geraci fraudulently induced Cotton o
19 execute the docuthent Geraci NOW gjeges is the funy integrated agreement between the parties
20 by representing that te CUP application Would not be filea until the zonjng issue was

21 resolved i § Geraci would honor the terms of the complete agreement reached py the parties at
22 their November 2016 meeting i@ Seraci would pay the $40000 remainder of the $50000
23 non-refundable deposit to Cotton on or before filing CUP application and I\/ Geraci

24 understood and ggreeq the document was not intended (o be the final ggreement between the
25 parties for the purchase ©f the property @nd did not contain an material terms of the pariies
26 agreement

27 /1/1/

28 /1//1

FINCH ThORNTON
BAIRD
4747 Enculive
Drive  Suite
San piege CA 92t

959 737-3100
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ON multiple occasions Geraci  represented to Cotton that CupP

application for the property could not be submitted until after the zoning iSsue was resolved
ONn multiple occasions Geraci represented to Cotton that Geraci had not
yet filed CUP pplication With respect t© the property When the CUP ppilication had aiready
been fileda and
ON multiple occasions Geraci represented to Cotton that the preliminary
work  of greparing Cup application Was merely underway when in fact the CUP application
had already been filed
41 Defendants through their intentional misrepresentations and the actions taken in

10 reliance upon such misrepresentations have diminished the value of the property reduced the

Cotton will be able (o receive for the Property and caused Cotton to incur costs and

11 price

12 attorneys fees to protect his interest in his property AS  further result of the intentional

13 misrepresentations Cotton has beth geprived ©f the remaining $40000 of the non-refundable
14 deposit that Geraci promised t© pay prior © filing CLP application for the property

15 42 The misrepresentations Were intentional wvillful malicious outrageous

16 unjustified done in bad faith and in conscious disregard ©f the [ighis OF Cotton With the intent
17 to deprive Cotton Of his interest in the property This intentional Wwvillful malicious

18 outrageous and  unjustified conduct entitles Cotton to an award of general compensatory

19 special exemplary andlor punitive damages under cCivil Code section 3294

20 THIRD CAUSE OF ACTION

21 Negligent Misrepresentation Against Geraci and ROES through 50

22 43 Cotton realleges aNd jncorporates by refeérence  paragraphs through 42 above
23 as though set forth in fun at this point

24 a44. Defendants made statements to Cotton that were false representations OF
25 material facts defendants had no reasonable grounds for pbelieving Wwere true when the

26 statements were made defendants intended Cotton to .oy, upon Cotton reasonably and
27 justifiably relied  ypon Cottons reasonable reliance 550 Was substantial factor in

28 causing harm and damage to Cotton and caused damages to Cotton as direct and

FINCH THORNTON
BAIRD LI
4147 Exacutive
Onve  suite 700
San piego  0A92121
858 757-3100
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FINCH THORNTON
BAIRD  LIP
aw7a7 E€CV

700

Snoigo  CA s
8587373100

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

proximate result of such fraudulent statements as described in paragraphs through 32 above
45 The nhegligent misrepresentations by defendants include ac least the following
On or about October 31 2016 Geraci fraudulently induced Cotton to
execute the Ownership Disclosure Statement by falsely representing that Geraci needed to
show he had access to the property in connection With his |oppying efforts to resolve the
issue and in connection with the preparation ©f CUP application and i i by

zoning

indicating the document would gnpy be used as  show of goodfaith While e parties

negotiated ON the sale terms

On o about November 2016 Geraci fraudulently induced Cotton to
execute the document Geraci NOW ajleges s the fully integrated agreement between the parties
by representing that the CUP application would not be filed until the zgnpjng Issue was

resolved B @l Geraci would honor the terms of the complete agreement reached by the parties at
their November 22016 meeting i i i Geraci would pay the $40000 remainder of the $50000
nonrefundable deposit to Cotton on or before filing CUP _pplication and i\ Geraci
understood and agreed the documeiit was not intended to be the final ggreement between the
parties for the purchase  ©f the property and did not contain  an material terms Of the partjes
agreement

On multiple occasions Geraci represented t° Cotton that CupP
application for the property could not be submitted until after the zoning issue Wwas resolved

On multiple occasions Geraci represented to Cotton that Geraci had not

yet filed CUP application with respect t© the Property when the Cup application had already

been filed and

On multiple Occasions Geraci represented t© Cotton that the preliminary

Cup

work of application WaS merely underway when in fact the CUP application

preparing
had already been filed
46 Defendants through their negligent misrepresentations and the actions taken in

. . imini the
reliance  ypon such misrepresentations have diminished the value of the property reduced

price Cotton will be able to receive for the property and caused Cotton to incur costs and

SECOND AMENDED CROSS-COMPLAINT
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attorneys €S 1O protect his interest in his property As  further result Of the pegligent

misrepresentations Cotton has been geprived ©f the remaining $40000 of the nomrefundable

deposit that Geraci promised © pay priort filing Ccup application for the Property

FOURTH CAUSE OF ACTION
EFalse Promise Against Geraci and ROES through 50
47 Cotton reaiteges and incorporates by reference paragraphs through 46 above
%

as though set forth in full gt this pojint
48 On November 2016 among °ther things Geraci rasely promised ™©

following to Cotton without any intent of fulfiling the promises

10 Geraci would pay Cotton the remaining $40000 of the non-refundable
11 deposit prior to filing Cup application
12 Geraci would cause his attorney t© promptly draft the final jntegrated

13 agreements to document the agreed-upon deal between the parties

14 Geraci would pgy COton the greater ©f $10000 per month  or 10% of the
15 monthly profits fOr the MMCC a: the Property if the CUP was granted and

16 Cotton would be 10% owner of the MMCC business operating at

17 Property IF the CUP was granted

18 49 Geraci had no intent to perform the promises he made to Cotton on November
19 22016 when he made them

20 50 Geraci intended (o deceive Cotton in order o among other thijnhgs cause Cotton
21 to ,ery ON the false promises and execute the document signed by the parties at their November
22 2016 meeting so that Geraci could later deceitfully allege that the document contained the
23 parties entire agreement

24 51 Cotton reasonably relied on Geracis promises

25 52 Geraci failed to perform the promises he made op November 2016

26 53 Defendants through their false promises and the actions taken in reliance upon
27 such false promises have diminished the value Of the prgperyy reduced the price Cotton will
28 be able to receive for the Property and caused Cotton to incur costs and attorneys fees to

FincH THORNTON
BAIRD  LtP
4147 Executiee
Dive  Suite 700
San pego  CA s
USe 7s7a1 DC

SECOND AMENDED CROSSCOMPLAINT
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FQiacH THORNTON

AIRD LLP
4747 Execdiv

Div  Su4 70

Sn

CA sziz1
95877100

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

protect his interest in his property As further result Of the false promises Cotton has been

deprived oOfthe remaining $40000 of the nonrefundable deposit that Geraci promised t© pay
prior © filing Cup application for the Property

54 The false promises Wwere intentional wvillful malicious Outrageous unjustified
done in bad faith and in conscious gisregard ©f the rights ©f Cotton with the intent to deprive
and

Cotton Of his interest in the pProperty This intentional wvillful malicious outrageous

unjustified conduct entitles Cotton to an award of general compensatory special exemplary

and/or punitive damages under Civil Code section 3294

EleTH CAUSE OF ACTION

Declaratory Relief Against Geraci Berry and ROES through 50
55 Cotton realleges and incorporates by reference paragraphs through 54 above
as though set forth infull at this point

56 An actual

controversy has arisen and now exists between Cotton and an

defendants concerning their respective rights liabilities obligations and duties with respect ©
the Property and the CUP application for the prgperty filed on or around October 31 2016

57 declaration Of \ignts s necessary 2" appropriate @t this fime in order for the

parties o ascertain their respective rights liabilities and obligations Pecause no adequate

remedy other than zs prayed for exists by which the rights of the parties may be ascertained
58 Accordingly Cotton ccpectfully  requests  judicial declaration of rights

liabilities and opligations ©f the parties Specifically Cotton  requests  judicial declaration

that defendants have no right or interest whatsoever in the Property Cotton is the sole

interesthoider in the CUP 4o jication TOF the Property submitted on or around October 31

2016 defendants have no interest in the CUP gpplication for the Property submitted on or

around October31 2016 and | the Lis Peridens filed py Geraci be released

/1//1

/1/1/

/1//1

/1/1/
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PRAYER FOR RELIEF

WHEREFORE cotton grays for relief as follows
ON THE FIRsT CAUSE OF ACTION
For general special @nd consequential damages " an amount not o fully
ascertained and according © proof at trial Put at least $40000 and

For compensatory and reliance damages " an amount not yg¢ Ry ascertained

and gccording to proof at trial

ON THE SECOND CAUSE OF ACTION

For general special @14 consequential damages in an amount not yet fully

10 ascertained but at least $40000

For compensatory and reliance damages in an amount nNOt yeo¢ fully ascertained

12 and according to proof at trial and
13 For punitive and exemplary damages in an amount juse and reasonable to pynish
14 and deter defendants

15 ON THE THIRD CAUSE OF ACTION

16 FOr general special @nd consequential damages in an amount not yo fully
17 ascertained but at least $40000 and
18 For compensatory and reliance damages N an amount not yet fully ascertained

19 and gccording © proof at trial

20 ON THE FOURTH CAUSE OF ACTION

21 For general special @d consequential damages " an amount not yo¢ fully

22 ascertained but at least $40000

23 For compensatory and reliance  damages in an @mount not ye¢ fully ascertained
24 and according to proof at trial and

25 For punitive @d exemplary damages in an amountjust and reasonable to punish
26 and deter defendants

27 17711

28 /1/11

FINcH THORNTON
BAIRD LLP
447 ExeDilive

salle 700

san piego CA si2i
858 727.3100
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10

11
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14
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25

26

27

28

ON THE FIFTH CAUSE OF ACTION
For judicial declaration that defendants have No ,igp or interest whatsoever in

the property

For declaration that Cotton is the sole interest-holder in the CUP

judicial
application for the Property Submitted on or around October 31 2016 defendants have no right
or interest in said CUP application @nd that defendants are enjorned from further 5ursuing
such CUP application for the Property and

FoOr judicial oOrder that the Lis Pendens filed py Geraci on the property be
released

ON ALL CAUSES OF ACTION

FOr interest On all sums at the Maximum jegairates from dates according t

proof
For costs of guit and
For such other relief as the Court deems j,st
DATED August 25 2017 Respectfully submitted
BAIRD LLP
DEMIAN

ADAM WITT

Attorneys for Defendant and cross-Complainant
Darryl Cotton

2403.00433BQ6279.hkr

18
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11/02/ 2016

Agreement between Larry Geraci or assignee
parryl Cotton has agreed to seU the property
to Larry Geraci or assignee ON the approval

and parryl Cotton

located at 6176 Federal Blvd CA for sum of $800000.00

Marijuana Dispensary CUP for dispensary

Ten Thousand dollars cash has been giver i good faith earnest money to be applied to the sales price
i h T t enter
of $800000.00 and to remain in effect until license is approved Darryl Cotton has agreed to no
into gpy other contacts  on this property
/1
it
tJ ... Cotton
Trial EX 154-020
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ACKNOWLEDGMENT

notary public ©f other officer  completing s
certificate verifies only the identity of the individual
Who signed the document to which this certificate s
attached and not the truthfulness accuracy or

validity °©f that dpcument

State of Califomj
Countyof cjri tbego

011 IO1IUYnbC 2UiQzbefore rne_JJ%i NL H 4iAItA/ 4h

insert Nhame and «ue of the officer

personallyappeared h6VAI eu140Y1 avid - Y/ 1 a L_ -

i i whose is/.
who proved to Me on the basis of sptisfactory €vidence to be the personsJ names is/are
. th :
subscribed to the within instrument and acknowledged to MEe that he/she/they  ©xecuted e same in
his/her/their authorized capacityies and that by his/her/their signatures ©n the instrument the

i the instrument
persons or the entity upon behalf of which the persons acted executed e

under PENALTY OF PERJURY under the laws of the State of California that the foregoing

certify

paragraph = frue and correct

WITNESS my hand and officiai seal ..Zj43J Notary Public -Cablornia
signaturput__.vb2L . Seal

Trial EX 154-021
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617/2017

| g | rnai
Agreement

messages

Larry Ocred Larryttcsd.net

To panyi Cotton  cdarrylinda-gro.corn

Best Regards

Lar.y Gerac EA

Tax Financial Centec Inc

5402 Rruffin Rd Ste 200

Web Lariygeraci ¢orn
Bus s8s58.576.1040

Fax 858 6303900

Circular 230 Disclaimer

Document 93-4 Filed 08/28/21 PagelD.3751 Page 74 of 77

Cmail  agreement

parryl Cotton i ndagrodarrylgmail.com

Wed Nov 2016 at 311 PM

advice .~ this communication i
IRS regulations require Us to advise you that unless otherwise specifically noted any tedera tax this including any
attachments endosures or other accompanying materials Was not intended or wruen to be used  and cannot  be used py any taxpayer for the
icati not intended or written t© support the promotion  ©F marketin of any °f the
purpose of avoiding penalties furthermore this communication was PP P 9 y
transections  or matters addresses This email =~ considered confidential communication and . intended for the person Or firm identfied above .«
¥ 3. i f thi
o have received this error please contact at t858t576- 1040 and return this to Us OrF destroy immediately v you are i possession © =
you
. . i i i distribution or
confidential information and you are not the intended recipient you are hereby notified that any unauthorized disclosure copying stributiol
dissemination of the contents hereof = ciicuy prohibited Please oury the sender of this facsimile immediately and arrange for the return or
destruction Of this facsimile and .. attachments

Ex 154-023
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617/2017

Larry
To Darryl

Cotton Geraci Contract.pdf
71K

Geraci clLarrytfcsd.net

Cotton  cclarrylinda-gro.com

No no problem at =i

Sent from my iPhone

On Nov

2016 at 655 PM parmy  Cotton

Hi any

Thank oy for meeting today Since

of the property

document just want to make sure that

factored element in my decision to sell the

in reply

Regards

Darryl Cotton President

darrylinda-gro.com
www.inda-gro.com

Ph s77.452.2244

cell 619.954447

Skype dc.dalberda

6176 Federal Blvd
San Diego CA 92114
USA

cdarrylinda-gro.com

we executed

just noticed the 10% equity position

NOTICE The inlbrmation contained in the above message

the reader of the message == not the intended  ecipient the

of this communNication = <uicay  prohibited

by telephone at 619.266.4004

louoled text  hidden

it you

Trial

property

Gmail  agreement

the Purchase Agreement

were not missing that janguage

- confidential informa

reader is notified

have received this communication

Ex 154-024

wrote

in the gispensary

m be fine « you would

that gny use dissemination distribution

VVed Nov 2016 at 913 PM

¢ office for the sale price

not language added into that

final ggreement as = is

simply acknowledge that here

use of the intended recipient '

Or copying

notil Inda-Cro  immediately

2/2
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DAVID DEMIArI SEN 220526
E-MAIL ddernian@ftblaw.com
AUAM WITT SEN 274502

E-MAIL awjlt@flblaw.com

FINCH THORNTON BAIRD LLP

ATTORNEYS AT LAW
a747 EXECUTIVE DRIVE SUITE 700

SAN DIEGO CALIFORNIA 92121-3107

TELEPHONE 553 737-3100
FACSIMILE 555 737-3101

Attorneys for Defendant and Cross-Complainant Darryl Cotton

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR ThE COUNTY OF SAN DIiEGO

10 CENTRAL DIVISION
N LARRY GERACI an individual cAsSE NO 37-2017-00010073-cu-BC-CTL
12 S PROOF OF SERVICE BY MAIL
13 FILE
14 DARRYL COTTON an individuar and Assigned to

DOES  through 10 inclusive Hon soel Wohlfeil Dept C-73
15

Defendants Complaint Filed March 212017

16 Trial Date Not set

17 DARRYL COTTON an individual

18 Cross-Complainant

19
LARRY JERACI an individual

20 REBECCA BERRY an individual and
ROES Ithrough50

21

Cross-Defendants
22
23 Heidi Runge declare that
24 am over the gge of eighteen years and not party to the action am employed in the
25 County ©f San Diego california where the mailing occurred and my business address is 4747
26 Executive Drive Suite 700 San Diego California 92121-3107 further declare that am
27 readily familiarwith the bpsiness practice for collection and processing Of correspondence for
28 mailing with the United states Postal Service pursuant t© which ,ractice the correspondence

PROOF OF SERVICE BY MAIL

Trial EX 154-025
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will be geposited With the United states Postal Service this same day " the ordinary course of

business caused to be served the following documents SECOND AMENDED cRross-

COMPLAINT by placing cppy thereof in  separate envelope for each addressee listed as
follows

Michael Weinstein Esq ATTORNEYS FOR PLAINTIFF  AND
Scott Toothacre Esq CROSS-DEFENDANT LARRY GERACI
Ferris Britton

Professional Corporation
so1 West Broadway Suite 1450
San Diego Ccalifornia 92101

Telephone 619233-3 131
Facsimile 619 232-9316
Email mweinstein@ferrisbritton.com

stoothacre@ferrjsbritton.com

10
Michael Weinstein Esq ATTORNEYS FOR CROSS-DEFENDANT
1 Scott Toothacre Esq REBECCA BERRY
Ferris Briton
12 Professional Corporation
501 West Broadway Suite 1450
3 San Diego California 92101
Telephone 619 233-3131
14 Facsimile 619 232-9316
Email mweinstein@ferrisbritton.com
15 stoothacre@ferrisbritton.com
16 then sealed the envelopes and with the postage thereon fully prepaid either
17 deposited ¥each in the United States Postal Service or placed Keach for collection and
18 mailing on August 25 2017 at San Diego California following ordinary business practices
19 declare under penalty of perjury under the laws of the state Of California that the
20 foregoing is true and correct
21 Executed on August 25 2017 mm -
> L I I
23 idi
24
25
26
27
28 2403.004IProoLhr
FiIncH  THORNTON
BARD  LLP
e 2o 1D
San piego CA sz
8587374100 PROOF OF SERVICE BY MAIL RECEIVED AUG 28 2017

Trial EX 154-026





