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COUNTY OF SAN DIEGO
1| LARRY GERACI, an individual, ; Case No. 37-2017-00010073-CU-BC-CTL
Plaintiff, MEMORANDUM OF POINTS AND
w B g AUTHORITIES IN SUPPORT OF DARRYL,
vs. J COTTON’S MOTION FOR DIRECTED
) VERDICT
DARRYL COTTON, an individual; and
DQES 1 through 10, inclusive, i
P Date: July 11, 2019
Defendants. ) Time: 10:30 a.m.
: g Dept: C-73
C ) ~Judge: . . . The Hon. Joel R. Wohlfeil
AND RELATED CROSS-ACTION. }
)
-

Z ! R ! ‘3 ‘—{){C} %_{5
Jacob P. Austin [SBN 290303] .
The Law Office of Jacob Austin . om - X
P.O.Box 231189 R ’ S e B F I L E D
San Diego, CA 92193 } Clerk of tha Saparier Cowt
Telephone:  (619) 357-6850 JuL 112019
Facsimile:  (888) 357-8501 :
E-maii:JPAJacobAustinEsq.com ' By: A,.TAYLOR

Attorney for Defendant/Cross-Complainant DARRYL COTTON

SUPERIOR COURT OF THE STATE OF CALIFORNIA

MEMORANDUM OF POINTS AND AUTHORITIES

Defendant/Cross-complainant Darryl Cotton (“Cotton”) hereby submits the following points and
authorities in sﬁppol‘f of the Motion for Directed Ver@i?{. Dafepdant’s m_q'ti?ﬁ is brought on the grounds
that Plaintiff failed to present sufficient evide.nce;‘to. éllow a jury to find in his favor on causes of action
asserted in his Complaint. - B

' INTRODUCTION

This case arisés out of a contract dispite between Plaintiff Larry Geraci (“Plaintiff”) and

: i
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Defendant and Cross-Complainant Darryl Cotton (“Defendant™). Plaintiff allegés in this action that
Defendant breached the terms of a purchase and sale agreement. In his complaint (“Complaint™),
Plaintiff presented his case to the jury, and failed to present sufficient evidence to support a jury
finding in his favor on the following causes of action:
(1) First Cause of Action for Breach of Contract Against Darryl Cotton; and
(2) Second Cause of Action for Breach of the Covenant of Good Faith and Fair Dealing Against
Darryl Cotton.

In order for the jury to find in favor of the Plaintiff on either cause of action they must first find
a valid contract. Mr. Geraci however éannot prove that the parties agreed to the terms of the contract,
which they have alleged is only the docmnént signed on November 2, 2016 and expressly does not
include the other terms alleged by Mr. Cottdxi. (Plaintiff’s Bx No. 38). As required by California Civil
Code § 1580 (“Consent is not mutual, uln.less- the parties all agree upon the same thing in the éz;*me
sense.”) and CACI No. 302 (“When you examine whether the parties agreet_i to.the terms of thé contract,
ask yourself if, under the circumstances, a reasonable person would conclude, from th;t words and
condict of each party, that there was an égreemept”).

On those grounds, Dcfenciant requests that the Court grant his motion for Directed Verdict as to
the foregoing causes of action be granted. | . -

LEGAT ANALYSIS
Defendant moves for a directed verdict on claims asserted by Plaintiff because the claims

because Plaintiff has failed to introduce evidence‘of sufficient substantiality o support a jury verdict.
Defendant is entitled to a directed verdict on these claims because CCP § 630 authorizes a directed
verdict on issues m a caée. | ,

A dirgcted verdict is proper on any issue-on which Plaintiff failed to present evidence of
sufficient substantiality to support a jury verdi;:t ‘

A motion for a directed verdict under CCP § 630 “tests the legal sufficiency” of the opposing

party’s evidence. Webb v. Special Elec. Co.. Inc. 214 Cal. App.4th 595, 606 (2013). A directed verdict

is proper if there is no evidence of sufficient substantiality to support a verdict in plaintiff’s favor after
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viewing the evidence in the light most favorable to plaintiff, resolving all presumptions, inferences and

doubts in plaintiff’s favor, and disregarding any conflicting evidence. Wolf v. Walt Disnev Pictures &

Television, 162 Cal. App.4th 1107, 1119 (2008); Dumin v. Owens-Coming Fibergias Corp., 28

Cal. App.4th 650, 654. A directed verdict must be granted “where plaintiff's proof raises nothing more
than speculation, suspicion, or comjecture.” A plaintiff “must therefore produce evidence which
supports 2 logical inference in his favor and which does more than merely permit speculation or

conjecture.” Westside Center Assoc. v. Safeway Stores 23 Inc., 42 Cal. App.4th 507, 531 (1996).

“there must be substantial evidence to create the necessary conflict” Wolf, 162 Cal.App.4that 1119-
1120.

As discussed below, Plaintiff failed to present sufficient evidence to support a jury finding in
his favor as to the remaining causes of action in his complaint. Pursuant to the case law and statutory
authority cited above, Defendant is entitled to a directed verdict as to the remaining causes of action.

A, PLAINTIFF DID NOT PRESENT SUFFICIENT EVIDENCE TO SUPPORT HIS
BREACH OF CONTRACT CAUSE OF ACTION AGAINST DEFENDANT.

a. GERACI HAS FAILED TO PROVE THAT THE NOVEMBER DOCUMENT
ISA FULLY INETRGATED CONTACT,

Defendant has maintained and alleged since the beginning of this matter, that Plaintiff has
premised his entire case on an alleged contract signed on November 2, 2016, which they purport to be
a completely integrated contract. The reason why Plaintiff has pigeonholed himself to this position is
so that Plaintiff can maintain that Defendant Cotton’s request for assurances were an anticipatory breach
of contract. Defendant’s demand that the additional terms be memc_)rialized in writing, which were not
in the November 2, 2016 document can only be viewed as an anficipatory breach or request for
assurances. Plaintiff has admitted this was their theory as recently as July 9, 2019, when asked by this
court, “COURT: AND THE FOUNDATION OF YOUR CONTRACT THEORY IS THE NOVEMBER
2, AGREEMENT? [} MR. WEINSTEIN: YES, YOUR HONOR” Unedited Real-Time/Draft
Transcript July 9, 2019 at 154:24-26.

3
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The testimony given in this case by Mr. Geraci himself shows that the November 2, 2016
document was not an integrated contract. In fact, Mz. Geraci testified the parties agreed to additional

terms that were not included i the document. Mr. Geracl specifically testified:

Q. PARENTHESES, CUP FOR A DISPENSARY, CLOSE PARENS. DID YOU
HAVE A DISCUSSION WITH MR. COTTON ABOUT THAT LANGES AT THE
TIME YOU DRAFTED THE -THE TWO OF YOU DRAFTED THE AGREEMENT.
A. YES. IT WAS UNDERSTOOD THAT ON THE APPROVAL OF THE
MARITUAAN DISPENSAY THAT, YOU KNO, I'DD BE BEARING THE COSE, AND
WE NEED TO GET APPROVAL TO COMPLETE THE ACTUAL PRUCHASE FOR
THE PROPERTY.

Q. OKAY. WHEN YOU SAID IT WAS UNDERSTOOD, WHAT WAS SAID? I
MEAN, HOW DDI YOU HAVE THAT UNDERSTANDING?

A. AS 1 WAS TYPING, I SAID, AND I WILL, OF COURSE, BE PAYING FOR
THE—THE PROCESS TO GET CUP.

(ROUGH REPORTERS TRANSCRIPT GERCI v. COTTON JULY 3, 2017 AT 93:9-
19)(Emphasis added)

So according the Mr. Geraci, both parties agreed to this term however as he was typing
the November 2, 2016 document, he did not include it. Clearly the actions of the parties show
that this was not intended to be an integrated contract. There for Parol Evidence is admissible

to prove the intention of the parties.
5. PAROL EVIDENCE OF THE NOVEMBER EMAIL PROVES MR. COTTON

DID NOT INTEND FOR THE NOVEMBER 2, 2016 DOCUMENT TO BE THE
FINAL EXPRESSION OF THEIR AGREEMENT.
“The standard elements for a claim for breach of contract are (1) the contract, (2) plaintiff’s

performance or excuse for nonpexfohnance, (3) defendant’s breach, and (4) damage to plaintiff

therefrom.” Wall Street Network, Ltd. v. New York Times Co. (2008) 164 Cal.App.4th 1171, 1178.

As mentioned aBove, when a contract is not fully integrated parol evidence is admissible to prove
the intention of the parties and to prove fraud. In this case this means the admission of the events of
November 2, 2016 lwhich establishes that Neither Mr. Cotton nor Mr. Geraci dispute that on November
2, 2016 they met, reached an agreement regarding the sale of the Property and executed a three-sentence
document (the “November Document™). However, the parties dispute the nature of the November
Document. Mr. Cotton alleges the November Document is a receipt, Mr. Geraci alleges it is a sale

contract for his purchase of the Property. Neither party disputes the following email communications

4
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3

1 ||took place on November 2, 2016. At 3:11 p.m., Mr. Geraci emailed Mr. Cotton a copy of the November

2 |1 Document.

3 At 6:55 p.m., Mr. Cotton replied to that email as follows:

§ Hi Larry, [] Thank you for meeting today. Since we executed the Purchase Agreement in

5 your office for the sale price of the property I just noticed the 10% equity position in the
dispensary was not language added into that document. I just? want to make sure that we'‘re

6 not missing that language in any final agreement as it is a factored element in my

; decision to sell the property, I'll be fine if you would simply acknowledge that here in a
reply.

8 1'Id. at 6:24-7:1 (the “Request for Confirmation™) (emphasis added).

? At 9:13 p.m., Mr. Geraci replied: “No no problem at all.” 1d. at 7:3-4 (i.e., the Confirmation
1¢ || Email) (emphasis added).

1 This clearly establishes that, at least with regards to Mr. Cotfon, he never intended the November

2 || Docurrient to be a contract.

13
B. Plaintiff Did Not Present Sufficient Evidence fo Support His Breach of tlie Covenant of
14
S Good Faith and Fair Dealing Cause of Action Against Defendant.
1
16 It is well established that every contract has an implied promise of good faith and fair dealing.

17 || In fact CACI No. 325 reads as the first element that “1. That [Larry Geraci] and [Darryl Cotion] entered
1% |linto a contract].]” Here, as mentioned above, the Plaintiff has failed to prove that the November
19 |} Document constitutes a contract since they have pigeonholed themselves to just the November

20 || Document.

21 C. Despite Ms. Austin’s Testimony Mr. Geraci’s Prior Sanctions, and His Intentional Failure
22 to Disclose his Interest, Bar Him From Ownership of Marijuana Dispensary.
23 '

On July 1, 2016, the California Secretary of State released a list of propositions including
# Proposition 64, a voter initiative called the Adult Use of Marijuana Act (“AUMA™). AUMA passed and
» became law on November 9, 2016. AUMA added Division 10 to the Business & Professions Code
* {BPC) starting at Section 26000, which was titled “Marijuana.” Materially, BPC § 26057 mandates the
“ state licensing E_iuthority dehy an application for a marijuana license if the applicant has failed to provide
28

material informatien, including disclosure of all owners of the sought license, or if the applicant had
5
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1 || previously been sanctioned for illegal marijuana activities in the three years preceding the application
2 || for a license. PBC § 26000 (Note: 2016 Prop. 64, BPC § 26057).

3 On February 22, 2017, the City adopted Ordinance No. 20793. As stated in the Recitals of
4 il Ordinance No. 20793, “the City of San Diego desires to amend the cument medical marijuana
5 ||cooperative land use regulations in accordance with state law, to apply to the retail of all marijuana.”

6 Here despite the testimony of Ms. Austin, in which she dismisses the need to disclose the
7 || applicant in the application with the City, she has admitted that she is actively disregarding these
g || disclosure laws, albeit state law, which is applicable here, In fact the forms state that the owners need
¢ ||to be disclosed, to which Ms. Austin states is just for “conflict check.” So basically, Ms. Austin has

10 il decide unilaterally that the City does not need that information. This is wholly improper.

I CONCLUSION
12 Plaintiff failed to present sufficient evidence to establish a prima facie case as to the following
13 || causes of action:
14 ' Respectfully submitted,
15
16
DATED: July 11,2019 THE LAW OFFICE OF JACOB AUSTIN

19 B}’W@‘t&: i)
_ IAXCOB P. AUSTIN

Attorney for Defendant/Cross-Complainant
DARRYL COTTON
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Comprehensive
Adult Use of Marijuana Act - 2016
Prapasition 64

26045.
Orders of the panel shall be subject to judicial review under Section 1094.5 of the Code of Civil
Procedure upon petition by the bureau or ficensing authority or any party aggrieved by such
order.

Chapter 5. Licensing

26050.

(a} The license classification pursuant to this division shall, at a minimum, be as follows:
{1) Type 1 - Cultivation; Specialty outdoor; Small.
(2) Type 1A - Cultivation; Specialty indoor; Small.
{3) Type 1B - Cultivation; Specialty mixed-light; Small.
{4) Type 2 - Cultivation; Outdoor; Small.

(5) Type 2A - Cultivation; Indoor; Small.

(8) Type 2B - Cultivation; Mixed-light; Small.
(7) Type 3 - Cultivation; Outdoor; Medium.
(8) Type 3A - Cultivation; Indoor; Medium.
{9) Type 3B - Cuitivation; Mixed-light; Medium.
(10) Type 4 - Cuttivation; Nursery. )
(11) Type 5 - Cultivation; Outdoor; Large.
(12} Type 5A -Cuitivation; indoor; Large.

{13) Type 5B - Cultivation; Mixed-light; Large.
{14) Type & - Manufacturer 1.

{15) Type 7 - Manufacturer 2.

{16) Type 8 - Testing.

{17} Type 10 - Retailer.

{18) Type 11 - Distributor.

{19) Type 12 -Microbusiness.

{b) All licenses issued under this division shall bear a clear designation indicating that the license
is for commercial marijuana activity as distinct from commercial medical cannabis activity
licensed under Chapter 3.5 (commencing with Section 19300) of Division 8 Examples of such
a designation Include, but are not limited to, "Type 1 - Nonmedical, “or “Type | NM."

(c) A license issued pursuant to this division shall be valid for 12 months from the date of
issuance. The license may be renewed annually.

{d} Each licensing authority shall establish procedures for the issuance and renewal of licenses.

(e} Notwithstanding subdivision [c), a licensing authority may issue a temporary license for.a
period of less than 12 months. This subdivision shall cease to be operative on January 1, 2013.

26051.

(a) In determining whether to grant, deny, or renew a license authorized under this division, 2
licensing authority shall consider factors reasonably related to the determination, including,

Revised 03/06/2017
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Comprehensive
Adulf Use of Marijuana Act —2016
Proposition 64

but not limited to, whether it is reasonably foreseeable that Issuance, denial, or renewal of

the license could:

(1) Aflow unreascnable restrains on competition by creaticn or maintenance of unlawful
monopoly power;

(2) Perpetuate the presence cf an illegal market for marijuana or marijuana products in the
state or out of the state;

(3) Encourage underage use or aduit abuse of marijuana or marijuana products, or iflegal
diversion of marijuana or marijuana products out of the state;

(4) Result In an excessive concentration cf licensees in a given city, county, or both;

(S}Present an unreasonable risk of minors being exposed to marijusna or marijuana
products; or

(6) Result in violations of any envircnmental protection laws.

(b} A licensing authority may deny a license or renewal of a license based upon the
considerations In subdivision (a).

(c) For purposes of this sectlon, “excessive concentration” means when the premises for a retall
license, microbusiness license, or a license jssued under Section 26070.5 is located In an area
where either of the following conditicns exist:

(1) The ratic of a licensee to population In the census tract or census division in which the
applicant premises are {ocated exceeds the ratio cf licensees to population in the county in
which the appficant premises are located, uniess denial of the application would unduly
limit the development of the legal market so as to perpetuate the ilegal market for
marijuana or marfjuana products.

{2)The ratio of retail licenses, microbusiness licenses, or licenses under Section 26070.5 to
population in the census tract, division or jurisdiction exceeds that allowable by local
crdinance adopted under Section 26200.

26052.
(a) No licensee shall perform any of the following acts, or permit any such acts to be performed
by any employee, agent, or contractor of such licensee:

{1) Make any contract in restraint of trade in violation of Section 16600;

(2) Form a trust or other prohibited organization in restraint of trade in viclation of Section
16720; _ ‘

(3) Make a sale or contract for the sale of marijuana or marijuana products, or to fix a price
charged therefor, cr discount from, or rebate upon, such price, on the condition,
agreement or understanding that the consumer or purchaser thereof shall not use or deal
in the goods, merchandise, machinery, supplies, ccmmodities, or services of a competitor
or ccmpetitors of such seller, where the effect of such sale, contract, condition, agreement
or understanding may be to substantially lessen competition or tend to create a monopcly
in any line cf trade or ccmmerce; i ;

(4)Sell any marijuana or marijuana products at less than cost for the purpose of injuring

‘competitors, destroying competition, or misteading cr deceiving purchasers or prospective
~ purchasers; '
Revised 03/06/2017
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Comprehensive )
Adult Use of Marijuana Act - 2016
Proposition 64

{5) Discriminate between different sections, communities, or citles or portions thereof, or
between different locations in such sections, communities, cities or portions thereof in this
state, by seiling or furnishing marijuana or marijuana products at a lower price in one
section, community, or city or 'any portion thereof, or in one location in such section,
community, or city or any portion thereof, than in another, for the purpose of injuring
competitors or destroying competition; or

{6)Sell any marijuana or marijuana products at less than the cost thereof to such vendor, or to
give away any article or product for the purpose of injuring competitors or destroying
competition.

(b} Any person who, either as director, officer or agent of any firm or corporation, or as agent of
any person, violates the provisions of this chapter, assists or aids, directly or indirectly, in such
violation is responsible therefor equally with the person, firm or corporation for which such
person acts. :

(c} Alicensing authority may enforce this section by appropriate regulation.

{d) Any person or trade association may bring an action to enjoin and restrain any violation of
this section for the recovery of damages. )

26053.

{a) The bureau and licensing authorities may issue licenses under this division to persons or
entities that hold licenses under Chapter 3.5{(commencing with Section 19300) of Division 8.

{b) Notwithstanding subdivision (a}, person or entity that helds a state testing license under this
divislon or Chapter 3.5{commencing with Section 19300) of Division 8 Is prohibited from
licensure for any other activity, except testing, as authorized under this divislon.

{c) Except as provided in subdivision {b), a person or entity may apply for and be issued more
than one license under this division.

26054,

{a) A licensee shall not also be licensed as a retailer of alcoholic beverages under Division 9
{commencing with Section 23000) or of tobacco products.

{b) No licensee under this division shali be located within a 600-foot radius of a school providing
instruction in kindergarten or any grades 1 through 12, day care center, or youth center that
is In existence at the time the license Is issued, unless a licensing authority or a local
jurisdiction specifies a different radius. The distance specified in this section shall be
measured in the same manner as provided in paragraph (c} of Section 11362. 768 of the
Health and Safety Code unless otherwise provided by [aw.

(c) 1t shall be lawful under state and local law, and shall not be a violation of state or iocal iaw,
for a business engaged in the manufacture of marijuana accessories to possess, transport,
purchase or otherwise obtain small amgunts of marijuana or marijuana products as necessary
to conduct research and development reiated to such marijuana accessories, provided such
marijuana and marijuana products are obtained from a person or entity licensed under this
division or Chapter 3.5 (commencing with Section 19300)_of Division 8 permitted to provide
or dellver such marijuana or marijuana products.

Revised 03/06/2017 o .
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Comprehensive
Adult Use of Marijuana Act - 2016
Proposition 64

26054.1

{3} No licensing authority shall issue or renew 2 license to any person that cannot demonstrate
continuous California residency from or before January 1, 2015. In the case of an applicant or
licensee that is an entity, the entity shall not be considered a resident if any person
controlling the entity cannot demonstrate continuous California residency from and before
January 1, 2015,

(b} Subdivision (a) shall cease to be operable on December 31, 2019 unless reenacted prior
thereto by the Legisiature.

26054.2

{a) A licensing authority shall give priority in issuing licenses under this division to applicants that
can demonstrate to the authority's satisfaction that the apglicant operated in compliance
with the Compassionate Use Act and its implementing laws before September 1, 2016, or
currently operates in compliance with Chapter 3.5(commencing with Section 19300} of
Division 8.

{b) The bureau shall request that local jurisdictions identify for the bureau potential applicants
for licensure based on the applicants' prior operation in the local jurisdiction in compliance
with state law, Including the Compassionate Use Act and its implementing laws, and any
applicable local laws. The bureau shall make the requested information available to licensing
authorities.

(c} In addition to or In lieu of the informatlon described in subdivislon (b), an applicant may
furnish other evidence to demonstrate operation in cdmpliance with the Compassionate Use
Act or Chapter 3.5 (commencing with Section 19300} of Division 8. The bureau and licensing
authorities may accept such evidence to demonstrate eligibility for the priority prov:ded forin
subdivision (a}.

{d) This sectlon shall cease to be operable on December 31, 2013 unless otherwise provided by
law. )

26055.

(a) Licensing authorities may issue state licenses only to qualified applicants.

(b} Revocation of a state license issued under this division shall terminate the abllity of the
iicensee to operate within California untll the licensing authority reinstates or reissues the
state license.

(c} Separate licenses shall be issued for each of the premises of any lcensee having more than
one location, except as otherwise authorized by law or regulation.

{d) After issuance or transfer of a license, no licensee shall change or alter the premises in a
manner which materially or substantially alters the premises, the usage of the premises, or
the mode or character of business operation conducted from the premises, from the plan
contained in the diagram on file with the application, unless and until prior written assent of
the licensing authority or bureau has been obtained. For purposes of this section, material or

Revised 03/06/2017
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Comprehensive
Adult Use of Marijuana Act - 2016
Prapasition 64

substantial physical changes of the premises, or in the usage of the premises, shall include,
but not be
limited to, a substantial increase or decrease in the total area of the licensed premises
previously diagrammed, or any other physical modification resulting in substantial change in
the mode or character of business operation.

{e) Licensing authorities shall not approve an appiication for a state iicense under thls division if
approval of the state license will violate the provisions of any local ordinance or regulation
adopted in accordance with Section 26200.

26056.

An applicant for any type of state license issued pursuant to this division shali comply with

the same requirements as set forth in Section 19322 of Chapter 3.5 of Division 8 unjess

btherwise provided by law, including electronic submission of fingerprint images, and any
other requirements imposed by law or a licensing authority, except as follows:

{a) Notwithstanding paragraph (2} of subdivision (a) of Section 19322,an appllcant need not
provide documentation that the applicant has obtalned a license, permit or other
authorization to operate from the loca! jurisdiction in which the applicant seeks to operate;

{b) An application for a license under this division shall inciude evidence that the proposed
location meets the restriction In subdivision (b} of Section 26054; and

(c) For applicants seeking licensure to cultivate, distribute, or manufacture nonmedical
marijuana or marijuana products, the application shall alse Include a detailed description of
the applicant's operating procedures for all of the following, as required by the licensing
authority: ' '

(1) Cultwatlun _

(2) Extraction and mfusmn rnethods

{3) The tran,sportatwn process.

(4} The inventory process.

(5) Quality control procedures.

(6) The source or sources of water the applicant will use for the licensed activities, including a
certification that the applicant may use that water legally under state law.

(d) The applicant shall provide a complete detailed diagram of the proposed premises wherein
the license privileges will be exercised, with sufficient particularity to enable ready
determination of the bounds of the premises, showing all boundaries, dimensions, entrances
and exits, interior partitions, walls, rooms, and common or shared entryways, and inciude a
brief statement or description of the principal activity to be conducted therein, and, for
licenses permitting cultivation, measurements of the planned canopy including aggregate
square footage and individual square footage of separate cultivation areas, if any.

26056.5.

The bureau shall devise protocols that each licensing authonty shall implement to ensure
compliance with state laws and regulations refated to environmental Impacts, natural resource
protection, water quality, water supply, hazardous materials, and pesticide use in accordance

Revised 03/06/2017
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Comprehensive
Adult Use of Marijuana Act - 2016
Proposition 64

with regulations, including but not limited to, the California Environmental Quality Act { Division
13 {commencing with Section 21000} of the Public Resources Code], the California Endangered
Species Act {Chapter 1.5 {commencing with Section2050}, lske or streambed aiterstion
agresments (Chapter 6 {commencing with Section 1600), the Clean Water Act {83 US.C. Sec
1251 et seq.}, the Porter-Cologne Water Quality Control Act {Division 7 commencing with Section
13000) of the Water Code), timber production zones, wastewater discharge requirements, and
anypermit or right necessary to divert water. '

26057,
(a) The licensing authority shall deny an application if either the applicant, or the premises for
which 2 state license is applied, do not qualify for licensure under this division,
{b] The licansing authority may deny the application for licensure or renewsal of # state license if

Any of the following conditions apply:

{1) Failure to comply with the provisions of this division, any m!e or tegulation a&cpted :
pursuant to this division, or any requirement imposed to protect natural resources, '
including, but not limited to, protections for instream flow and water guality.

{2} Conduct that constitutes grounds for denial of licensure under Chapter 2 {corfimencing
with Section 480) of Division 1.5, except as otherwise specified in this section and Section
260549,

{3) Failure to provide information required by the licensing authority.

{4) The applicant or licensee has been convicted of an offense thatis substantially related to
the qualifications, functions, or duties of the business or profession for which the
application is made, except that if the licensing autherity determines that the applicant
or licensee is otherwise suitable to be issued a license, and granting the license would not
compromise public safety, the licensing authority shall conduct 3 thorough review of the
nature of the crime, conviction, circumstances, and evidence of rehabilitation of the
applicant, and shall evaluste the suitability of the applicant or licensee to be issued a
license hased on the evidence found through the review. in determining which offenses
are substantially related to the gualifications, functions, or duties of the business or
profession for which the application is made, the licensing authority shall include, but not
be limited to, the following:

{A} A violent felony conviction, as specified in subdivision {¢} of Section 667.5 of the Penal
Code.

(B} A serious felony conviction, as specified in subdivision [} of Section 1192. 7 of the
Penal Code.

{C) A felony conviction involving fraud, deceit, or embezziement.

{D} A felony conviction for hiring, employing, or using @ minor in transporting, carrying,
seliing, giving away, preparing for sale, or peddling, any controlled substance to a
minor; or selling, offering to seli, furnishing, offering to furnish, administering, or
giving any controlled substance to a minor.

(£} A felony conviction for drug trafficking with enhancements pursuant to Sections 113
704 0r11379.8.

Reviwed 03/068/2017
This document isw sumimary of stotute, moy not sontein the most recent statulory longuage, and i not intended toserve os o legut dotument.
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L]

Comprehensive
Adult Use of Marijuana Act =2016
Proposmon 64

{5) Except as prov]ded in suhparagraphs {D) and (E) of paragraph {4) and notwithstanding
Chapter 2 {commencing with Section 480) of Division 1.5, a prior conviction, where the
sentence, including any term of probation, incarceration, or supervised release, is
compieted, for possession of, possession for sale, sale, manufacture, transportation, ot
cultivation of a controlled substance is not considered substantially related, and shall not
be the sole ground for denial of a license. Conviction for any controlied substance felony
subsequent to licensure shall be grounds for revecation of a license or denial of the
renewal of a license.

(6) The applicant, or any of its officers, directors, or owners, has been subject to fines
or penalties for cultivation or production of a controlied substance on public or
private fands pursuant to Sections 12025 or 12025.1 of the Fish and Game Code.

[7) The appiicant, or any of its offlcers, directors, or owners, has been sanctioned by a
licensing authority or a city, county, or city and county for unautharized commercial
marijuana activities or commercial medical cannabis activities, has had a license
revoked under this division or Chapter 3.5{commencing with Section 19300) of Division
8 in the three years immediately preceding the date the application is filad with the
ficensing authority, or has been sanctioned under Sections 12025 or 12025.1 of the
Fish and Game Code. . ’

{8) Failure to obtain and maintain a valid selier's permit required pursuant to Part 1
{commencing with Section 6001) of Division pr the Revenue and Taxation Code.

(9) Any other condition specified in law. o

26058.
Upon the denial of any application for a license, the hcensmg authorlty shail notify the
applicant in writ_mg

26059,

An applicant shali not be denied a state license ifthe dema! is based soleiy on any of the

following:

{a) A conviction or act that is substantialiy related to the qualifi catlons, functions, or duties of the
business or profession for which the application is made for which the applicant or licensee
has obtained a certificate of rehabilitation pursuant to Chapter 3.5 {commencing with Section
4852.01) of Title & of Part 3 of the Penal Code.

{b) A conviction that was subsequently dismissed pursuant to Sections 1203.4, 1203.43, or
1203.41 of the Penal Code or any other provision aliowing for dismissai of a conviction.

Chapter 6. Licnset;‘uitiuation Sites

26060.

(a) Regulations |55Ued by the Depaftment of Food and Agnculture governing the licensing of
indoor, outdoor, and mixed-light cuitivation sites shall appiy to licensed cultivators under this
division,

Revised 03/06/2017

This document s o summm-y of statute, may not contaln the most mcentsmwtory longuage, ond is not Intended to serve os o legal docurnent.
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ELECTRONICALLY FILED
1 Superior Court of California,
County of San Diego
2 08/09/2019 at 04:08:00 P
3 Clerk of the Superior Court
By Jessica Pascual,Deputy Clerk

4

5

6

7

8 SUPERIOR COURT OF CALIFORNIA

9 COUNTY OF SAN DIEGO, CENTRAL DIVISION
10 LARRY GERACI, an individual, Case No. 37-2017-00010073-CU-BC-CTL
11 Plaintiff, Judge: The Honorable Joel R. Wohlfeil

Dept: C-73
12 V.
13 DARRYL COTTON, an individual; and DOES 1 JUDGMENT ON JURY VERDICT
through 10, inclusive, [PROPOSED]
14
Defendants.
15
16 DARRYL COTTON, an individual, [IMAGED FILE]
17 Cross-Complainant,
18 V.
19 || LARRY GERACI, an individual, REBECCA
BERRY, an individual, and DOES 1 ) )
20 || THROUGH 10, INCLUSIVE, Action Filed: March 21, 2017
21 Cross-Defendants Trial Date: June 28, 2019
22
23 This action arises out of a contract dispute between Plaintiff Larry Geraci (“Plaintiff”)
24 || and Defendant and Cross-Complainant Darryl Cotton (“Defendant”). Plaintiff alleges in this action that
25 || Defendant breached the terms of a purchase and sale agreement.
26 This case came on regularly for jury trial on June 28, 2019 and continued through July 16, 2019
27 || in Department C-73 of the Superior Court, The Honorable Judge Joel R. Wobhlfeil presiding. Michael R.
28 || Weinstein, Scott H. Toothacre, and Elyssa K. Kulas of FERRIS & BRITTON, APC, appeared for
1
JUDGMENT ON JURY VERDICT [PROPOSED]
Case No. 37-2017-00010073-CU-BC-CTL
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Plaintiff and Cross-Defendant LARRY GERACI and Cross-Defendant REBECCA BERRY, and
Jacob P. Austin of THE LAW OFFICE OF JACOB AUSTIN appeared for Defendant and Cross-
Complainant DARRYL COTTON.

A jury of 12 persons was regularly empaneled and sworn. Witnesses were sworn and testified
and certain trial exhibits were admitted into evidence.

Prior to commencement of and during the trial in this action, this Court made certain rulings and
findings at the hearings on the parties’ in limine and other integral trial-related motions regarding the
nature and scope of certain issues, evidence and testimony permitted to be presented and excluded from
presentation to the jury for consideration in reaching its verdict. As material to this Judgment and action,
the Court found:

1. The November 2, 2016 written document is a fully integrated sales contract as alleged by
Plaintiff in his Complaint.

2. Plaintiff’s testimony and evidence at trial neither constitute legal affirmative defenses of
mistake or fraud nor contradict his judicial admissions in his Answer to Defendant’s Cross-Complaint.

3. Plaintiff is not barred by law pursuant to the California Business and Professions Code,
Division 10 (Cannabis), Chapter 5 (Licensing), § 26057 (Denial of Application) from owning a Marijuana
Outlet conditional use permit issued by the City of San Diego.

During the trial and following opening statement by counsel for Plaintiff/Cross-Defendants, this
Court granted Cross-Defendants’ motion for nonsuit as to the fraud cause of action against Cross-
Defendant Rebecca Berry only in the Cross-Complainant’s operative Second Amended Cross-Complaint.
A copy of the Court’s July 3, 2019 Minute Order dismissing Cross-Defendant Rebecca Berry from this
action is attached as Exhibit A.

At the conclusion of trial after having heard the evidence, testimony and closing arguments by
the parties’ counsel, the jury was duly instructed by the Court and the cause was submitted to the jury
with directions to return a verdict on special issues on two special verdict forms. Following deliberations,
the jury returned into court with the following two special verdicts:

111

Iy
2

JUDGMENT ON JURY VERDICT [PROPOSED]
Case No. 37-2017-00010073-CU-BC-CTL
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SPECIAL VERDICT FORM NO. 1

We, the Jury, in the above entitled action, find the following special verdict on the questions

submitted to us:

Breach of Contract

1. Did Plaintiff Larry Geraci and Defendant Darryl Cotton enter into the November 2, 2016
written contract?

Answer: YES

2. Did Plaintiff do all, or substantially all, of the significant things that the contract required him
to do?

Answer: NO

3. Was Plaintiff excused from having to do all, or substantially all, of the significant things that
the contract required him to do?

Answer: YES

4. Did all the condition(s) that were required for Defendant's performance occur?

Answer: NO

5. Was the required condition(s) that did not occur excused?

Answer: YES

6. Did Defendant fail to do something that the contract required him to do?
Answer: YES
or

Did Defendant do something that the contract prohibited him from doing?
3

JUDGMENT ON JURY VERDICT [PROPOSED]
Case No. 37-2017-00010073-CU-BC-CTL
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Answer: YES

7. Was Plaintiff harmed by Defendant's breach of contract?

Answer: YES

Breach of the Implied Covenant of Good Faith and Fair Dealing

8. Did Defendant unfairly interfere with Plaintiffs right to receive the benefits of the contract?

Answer: YES

9. Was Plaintiff harmed by Defendant's interference?

Answer: YES

10. What are Plaintiffs damages?
Answer: $260,109.28

A true and correct copy of Special Verdict Form No. 1 is attached hereto as Exhibit B.

SPECIAL VERDICT FORM NO. 2

We, the Jury, in the above entitled action, find the following special verdict on the questions

submitted to us:

Breach of Contract

1. Did Cross-Complainant Darryl Cotton and Cross-Defendant Larry Geraci enter into an oral
contract to form a joint venture?

Answer: NO

4

JUDGMENT ON JURY VERDICT [PROPOSED]
Case No. 37-2017-00010073-CU-BC-CTL
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Fraud - Intentional Misrepresentation

8. Did Cross-Defendant make a false representation of an important fact to Cross-Complainant?

Answer: NO

Fraud - False Promise

13. Did Cross-Defendant make a promise to Cross-Complainant that was important to the
transaction?

Answer: NO

Fraud - Neqgligent Misrepresentation

19. Did Cross-Defendant make a false representation of an important fact to Cross-Complainant?

Answer: NO

Given the jury’s responses, Question 25 regarding Cross-Complainant’s damages became

inapplicable as a result of the jury’s responses.

A true and correct copy of Special Verdict Form No. 2 is attached hereto as Exhibit C.

NOW, THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED:

1. That Plaintiff LARRY GERACI shall have and recover from Defendant DARRYL
COTTON the sum of $260,109.28, with interest thereon at ten percent (10%) per annum from the date
of entry of this judgment the entire amount of the judgment plus interest are paid in full, together with
costs of suit in the amount of $ ,

2. That Cross-Complainant DARRYL COTTON take nothing from Cross-Defendant
REBECCA BERRY:; and

5

JUDGMENT ON JURY VERDICT [PROPOSED]
Case No. 37-2017-00010073-CU-BC-CTL
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3. That Cross-Complainant DARRYL COTTON take nothing from Cross-Defendant
LARRY GERACI.

IT IS SO ORDERED.

DATED: ORDER DENIED

THE HONORABLE JOEL R. WOHLFEIL
Judge of the Superior Court

6

JUDGMENT ON JURY VERDICT [PROPOSED]
Case No. 37-2017-00010073-CU-BC-CTL
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Mo s -
~ |  ORIGINAL
! ' |
Cllﬁlﬂ e l:!’tﬂ"iwl D
2 'JUL 16 2019
3  By:A.TAYLOR
4
5
; SUPERIOR COURT OF CALIFORNIA
. COUNTY OF SAN DIEGO, CENTRAL DIVISION
o || LARRY GERACE, - Case No. 37-2017-00010073-CU-BC-CTL
10 ] Flaintif SPECIAL VERDICT FORM NO. 1
i; DARRYL COTTON, udge: Hon. Joel R. Wohlfeil
13 _ Defendant.
14 [ DARRYL COTTON,
15, Cross-Complainant,
- Iz -
17 | LARRY GERACI,
18 Cross-Defendant.
19 ' '
120
2 |
2 We, the Jury, in the above entitled action, find the following special verdict on the questions
23 || submitted to us: o
"
55 Breach of Contract
7. 1. Did Plaintiff Larry Geraci and Defendant Darry] Cotton enter into the November 2, 2016
28 || written contract? '
1
— T SPECTAT, VRRDICT FORM 0T TPRAPORER RV #T ATNTIFs GRRAT
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1‘

V/ Yes No

If your answer to question 1 is yes, answer question 2. If your answer to question 1 is no, answer

no further questions, and have the presiding juror sign and date this form.

2. Did Plaintiff do all, or substantially all, of the significant things that the contraot required him
to do? ' S ' '

_Yes _ ___\(_ No

If your answer to question 2 is yes, do not answer question 3 and answer question 4. If your

answer to question 2 is no, answer question 3.

" 3, Was Plaintiff excused from having to do all, or substantially all, of the significant things that |
the contract required him to do? -

. _\__/_Yes ___No

If your answer to question 3 is yes, answer question 4, If your answer to question 3 is no, answer
no further questions, and have the presiding juror sign and date this form, '

4.. Did all the condition(s) that were required for Defendant's performance occur?

__Yes l No

If your answer to question 4 is yes, do not answer .question 5 and answer question 6. If your
answer to question 4 is no, answer question 5.

2

- SPECTAL VRRDICT FORM NO. 1 IPROPNSED RY PLAINTIRR CRRACT



Case 3:18-cv-00325-TWR-DEB Document 93-5 Filed 08/28/21 PagelD.3789 Page 35 of 91

4

LN § 34

i :
2 5. Was the required condition(s) that did not occur excused?
3 .
4 VYes Mo
5 . o
6 If your answer to question 5 is yes, thénanswerqum{on 6. If your answer to question 5 is no,
7 || answer no further questions, and have the presiding juror sign and date this form. ‘
. ) | . | '
.9 6: Did Defendant fail to do something that the contract required him to do?
10 :
11 __'LY&' ___No
12
13 or
14 )
15 Did Dew do something that the contract prohibited him from doing?
6] . | - |
17 _\_/_ Yes ____No
£ | N
19 If your answer to elther option for question 6 is yes, answer question 7. If your answer to bo{h

20 || options is 1o, do not answer question 7 and answer question 8.

21

22 7. Was Plaintiff barmed by Defendant's breach of contract?

24 ~/ Y‘es No

25 ' | ‘
26 If your answer to queslmns4 or § is yes, please answer question 8.

- . | | .

28 || Breach of the Implied Covenant of Good Faith and Fair Deali

3
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.t
-

v

-

1
2 8. Did Defendant unfairly interfere with Plaintif’s right to receive the benefits of the contract?
; .
4 _{_ Yes ___ No
> |
6 If your answer to question 8 is yes, answer question 9. Ifyouranswérto question 8 is no, but
7 ||your answer to question 7 is yes, do not answer question 9 and answer question 10. If your answers to
"8 |{ questions 7 and 8 were not yes, answer no further questions, and have the presiding juror sign and date
-9 || this form. ‘ '
10 -
11 9. ‘Was Plaintiffharmed by Defondant's interference?
12 - . '
13 _L Yes ____No
14 ' o .
15 _' If your aﬁswertoquestion9 is yes, answer question 10. If your answertoqmsﬁon9isno, but
16 youranswertoquesﬁon7isy,answafquesﬁon10. Ifyouranswerstoquesﬁons?and9wérenotyes,
17 || answer no further questions, and have the presiding juror sign and daté this form.
18 ' _ ‘
19 .10. What are Plaintiff's damages?

N
o
\

21 $ 200 109.2% | R |
22 . B . a .
23 | ated: 7//é//9 . Signed: /A
2% rr : iding Juror

2% After all verdict forms have been signed, notify the bailiff that you are ready to present your '
27 verdict in the courtroom. :

. 28

4
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“ v . ) " ’ .
) - [ r\ )
\ : - ORIGINAL

1

2 1 L E

3 lah of 1o Suputer €17
y fuL 1 6 201

5 By: A TAYLOR

6 .
4 |

8 ~ ‘SUPERIOR COURT OF CALIFORNIA

9 COUNTY OF SAN DIEGO, CENTRAL DIVISION
10 {| LARRY GERACI, . ' Case No. 37-2017-00010073-CU-BC-CTL
11 Plaintiff, | |

: Judge: Hon. Joel R. Wohlfeil
12 V.
13 || DARRYL COTTON,
. SPECIAL VERDICT FORM NO. 2
14 Defendant. ’ .
15
16 || DARRYL COTTON,;:
17 - Cross-Complainant,
18 M
o LARRY GERACI,
20 Cro\ss-Defendant
21 '
22
23 We, the Jury, in the above entitled action, find the foll&wing special verdict on the questions
24 ’
submitted to us:
25
26 Breach of Contract
27
28
1
SPECIAL V}}RDIC'I‘ FORM NO, 2 [PROPOSED BY CROSS-DEFENDANT GERACI]}
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\'!

1 1. Did Cross-Complainant Darryl Cotton and Cross-Defendant Larry Geraci enter into an oral
2 || contract to form a joint venture?

3 :

4 _ Yes l No -

5 .

6 If your answer to questnon 1 is yes, answer questlon 2. 1f your answer to question 1 is no, do not

7 || answer questions 2 ~ 7 and answer questuon 8.

8

9 2. Did Cross-Complainant do all, or substantially all, of the significant things that the contract
10 ||required him to do? |
11
12 _Yes ____No

13
14 If your answer to question 2 is yes, do not answer question 3 and answer question 4. If your
15 || answer to question 2 is no, answer question 3. '
16 - ' _ .

17- 3. Was Cross-Complainant excused from having to do all, or substantially all, of the significant | ;
18 || things that the contract me.quired him to do? |

19 |
20 __Yes —No
21 .
22 If your answer to question 3 is yes, answer question 4. If your answer to question 3 is no, do not
23 ||answer questions 4 — 7 and answer question 8. ‘
24 .
25 4, Did all the condition(s) that were required for Cross-Defendant’s performance occur?
e . :
27 _ Yes ____No
28

2
SPECIAL VERDICT FORM NO. 2 [PROPOSED BY CROSS-DEFENDANT GERACI)
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) A 'v|
I -
1 _ If your answer to question 4 is yes, do not answer question 5 and answer queétion 6. If your
2 {|answer to question 4 is no, answer question 5,
3 .
4 5. Was the required condition(s) that did not occur excused?
5 | S
6 _Yes __ No
,
8 If your answer to question S is yes, answer question 6. If your answer to question 5 is no, do not
9 ||answer questions 6 — 7 and answer duwﬁon 8. ' A
10 .
11 6. Did Cross-Defendant fail to do something that the contrdct required him to do?
12 .
13 __Yes ___ No
14
15 jlor
16 o | |
17 Did Cross-Defendant do something that the contract prohibited him from doing?
18 ' .
19 __ Yes ___No '\
20 |
21 If your ;mswer to either option for question 6 is yes, answer questioh 7. If your answer to both
22 || options is no, do not answer question 7 and answer question 8. |
23 . . |
24 7. Was Cross-Complainant haﬁned by Cross-Defendant's breach of contract?
25 -
26 __Yes ___No-
27 '
28 Please answer question 8.
3
—SPECIAL VERDICT FORM NO. 3 [PROFOSED BY caoss.nnnm,;m GERACI]
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1
2 ||Fraud - Intentional Misrepresentation
3 :
4 8. Did Cross-Defendant make a false representation of an important fact to 'Cross-Co’mpl;inant?
5
6 _ Yes ;/ No
7
8 If your answer to question 8 is yes, answer question 9. If your answer to question 8 is no, do not
9 answer questions 9 — 12 and answer question 13. |
10 .. | | . .
S 11 9. Did Cross-Defendant know that the representation was false, or did Cross-Defendant make
12 | the representation recklessly and without regard for its truth? | |
13 ’
14 __Yes ___No
15 .
16 - If your answer to-question 9 is yes, answer question 10. If your answer to question 9 is no, do
17 |[not answer questions 10— I2 and answer question 13. |
18 _
19 | 10. Did Cross-Defendant intend that Cfoss-Complainant rely on the representation?
20 |
21 ___Yes ___No
22
23 If your answer to question 10 is yes, answer question 11. If your answer to question 10 is no, do
24 || not answer questions 11 — 12 and answer question 13. |
25 .
© 26 11. Did Cross-Complainant reasonably rely on the representation?
27
28 _Yes ___ No
. 4 .
SPECIAL VERDICT FORM NO. 2 [PROPOSED BY CROSS-DEFENDANT GERACT]
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1
2 If your answer to question 11 is yes, answer question 12. If your answer to question 11 is no, do
3 || not answer question 12 and answer question 13. _
4l |
5 . 12. Was Cross-Complainant's reliance on Cross-Defendant's representation a substantial factor
6 ||in causing harm to Cross-Complainant?
7
8 _ Yes ___No
9 .
10 ||Please answer question 13.
11 ] . -
12 |{Fraud - False Promise
13 )
14 13. Did Cross-Defendant make a promise to Cross-Complainant that was important to the
15 || transaction? | | '
16, o ;
17 _Yes AZ_ No
18 a
19 If your answer to question 13 is yes, answer question 14. If your answer to question 13 is no, do
20 ||not answer ql.lestith 14 — 18 and answer question 19.
ol : : .
2 14. Did Cross-Defendant intend to perform this promise when Cross-Deféndant made it?
23 ‘ ' |
24 . Yes ___No .
25
26 If your answer to question 14 is no, answer questién I5. If your answer to question 14 is yes, do
27 not answer questions 15 — 18 and answer question 19. ‘
28
5
SPECIAL VERDICT FORM NO. 2 [PROPOSED BY CROSS-DEFENDANT GERACI]
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1 15. Did Cross-Defendant intend that Cross-Complainant rely on this promise?
) :
3 __Yes . ___No
4
5 Ifyour answer to question 15 is yes, answer question 16. If your answer to question 15 is no, do
6 || not answer questions 16 — 18 and answer question 19.
.
8 16. Did Cross-Complainant reasonably rely on this promise?
9
10 . __Yes ___No
11
12 ~ If your answer to question 16 is yes, answer question 17. If your answer to question 16 is no, do
13 || not answer questions 17 — 18 and answer qu;,stion 19.
14
15 17. Did Cross-Defendant perform the promised act?
16 _ o
17 _ Yes ___No.
18
19 If your answer to quéstion 17 is no, answer question 18. If your.answer to question 17 is yes, do
20 ||not answer question 18 and answer question 19.
21 | : '
22 18. Was Cross;Complainant’s reliance on Cross-Defendant's promise a substantial factor in
23 || causing harm to Cross-Complainant?
24 " |
25 ___Yes ___No .
26
27 Pléase answer question 19.
28|
6
srzcm.vnnmcr FORM NO. 2 [PROPOSED BY CROSS-DEFENDANT GERACI]



Case 3:18-cv-00325-TWR-DEB Document 93-5 Filed 08/28/21 PagelD.3798 Page 44 of 91

[

Fraud - Negligent Misrep'resenlation

19. Did Cross-Defendant make a false representation of an important fact to Cross-Complainant?

__Yes _\/No

~

If your answer to question 19 is yes, answer question 20. If your answer to question 19 is no, do

not answer questions 20 — 24 but if yom: answer to questions 7, 12 or 18 is yes, answer question 25, If ‘

O 00 N O W A W N

your answers to questions 7, 12 and 18 were not yes, answer no further questions, and have the presiding’

Lt
o

juror sign and date this form.

—
—

20. Did Cross-Defendanthonestly believe that the representation was true when Cross-Defendant

ot
N

made it?

bt e
oW

Yes No

—
N W

If your answer to question 20 is yes, answer question 21. If your answer to question 20 is ﬁb, do

p—
~)

not answer questions 21 — 24 but if your answer to. questions 7, 12 or 18 is yes, answer question 25. If

—
v oo

yoi:r answers to questions 7, 12 and 18 wereé not yes, answer no further questions, and have the presiding

e
(=]

juror sign and date this' form.

N
—_

21. Did Cross-Defendant have reasonable grounds for believing the representation was true when | -
Cross-Defendant made it? .

R8N

%Ies _No -

NN
N W

If your answer to question 21 is yes, answer question 22. If your answer to question 21 is no, do |

NN
0o =2

not answer questions'22 ~ 24 but if your answer 1o questions 7; 12 or 18 is yes, answer question 25. If

7
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your answers to questions 7, 12 and 18 were not yes, answer no further questions, and have the presiding

juror sign and date this form.
22. Did Cross-Defendant intend that Cross-Complainant rely on the representation?
Yes _No

—_—— Y e

If your answer to question 22 is yes, answer question 23. If your answer to question 22 is no, do | -

O 0 3 O WU DWW N e

not answer questions 23 ~ 24 but if your answer to questions 7, 12 or 18 is yes, answer question 25. If

—
(=]

your answers to questions 7, 12 and 18 were not yes, answer no further questions, and have the presiiling

|l juror sign and date this form.

—_
N

23. Did Cross-Complainant reasonably rely on the representation?

—_—
SWw

Yes No

—
A W

If your answer to question 23 is yes, answer question 24. If your answer to question 23 is no, do

(-
~

not answer question 24 but if your answer to questions 7, 12 or 18 is yes, answer question 25. If your

[y
oo

answers to questions 7, 12'and 18 were not yes, answer no further questions, and have the presiding juror
sign and date this form.

SEE

24. Was Cross-Complainant's reliance on Cross-Defendant's representation a substantial factor

NN
w N

in causing harm to Cross-Complainant?

N
-

Yes No

B3 R B
A
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bt

If your answer to question 24 is yes, answer question 25, If your answer to question 24 is no, but
if your answer to questions 7, 12 or 18 is yes, answer question 25. If your answers to questions 7, 12 and

18 were not yes, answer no farther questions, and have the presiding juror sign and date this form. -

25. What are Cross-Complainant’s damages? \

O 60 1 & »n b W N

b—t
- O

Dated: '7//4/ 19 | Signed:zM /ﬂ /d\—/

Pyésiding Juror

p—t
w N

After all verdict forms have been signed, notify the bailiff that you are ready to present your verdict in
the courtroom. .

S I R RBRREVBRNREBES =3I aG =
—
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INTRODUCTION

Mr. Cotton seeks a new trial on three grounds. First, the alleged November 2, 2016 agreement
is illegal and void because Larry Geraci’s (“Mr. Geraci”) failure to disclose his interest in both the
Property* and the Conditional Use Permit (“CUP”) violates local law and policies, as well as state law.
More particularly, the San Diego Municipal Code (the “SDMC?) requires those disclosures to be made.
Further, Mr. Geraci entered into two stipulated judgments with the City of San Diego (“City”) that
mandated he complied with the City’s CUP requirements, which he purposefully failed to do in his
performance of the alleged November 2, 2016 agreement. For his claims against Mr. Cotton, Mr. Geraci
asks this Court to assist him in violating the SDMC and the policy of AUMA, which the Court is
prohibited from doing. As a result, the jury’s finding that the alleged November 2, 2016 agreement is a
valid contract is contrary to law.

Second, the jury applied an objective standard to Mr. Cotton’s conduct and a subjective standard
to Mr. Geraci’s as it relates to the alleged November 2, 2016 agreement and subsequent
acknowledgement e-mail. The jury found the parties entered into a contract on November 2, 2016 and
discounted the acknowledgement e-mail based upon Mr. Geraci’s testimony that he only replied to the
first line of Mr. Cotton’s e-mail. Mr. Geraci’s objective conduct demonstrates that either (i) he agreed
to a 10% interest that he later refused existed, or (ii) there was an agreement to agree. Had the jury
applied an objective standard to the conduct of both parties, it would not — nor could it — have reached
the verdict it did. The judgment entered in accordance with the jury’s verdict is contrary to law.?

Third, Mr. Geraci used the attorney-client privilege as a shield during discovery and a sword at
trial, which prohibited Mr. Cotton from receiving a fair and impartial trial. During discovery,
Mr. Cotton sought documents and communications by and between Mr. Geraci and Gina Austin
(“Ms. Austin”) relating to the drafting of various agreements related to the purchase of the Property.
Mr. Geraci objected to the request and never produced communications related to the same based upon

attorney-client privilege. At trial, however, Mr. Geraci waived the attorney-client privilege, for the first

! The term “Property” shall mean and refer to the real property located at 6176 Federal Boulevard, San Diego, California.

2 The “agreement to agree” argument is a defense to the breach of contract claim made by Mr. Geraci. The argument should
not, and cannot, be considered a judicial admission to the separate issue of Mr. Cotton’s claim as to the oral joint venture
agreement.
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time, and both he and Ms. Austin testified as to their communications. Mr. Cotton was unable to cross-
examine either witness with the relevant documents Mr. Geraci withheld during discovery on the ground
of attorney-client privilege. The requested communications went to one of the central issues of the case
— whether the alleged November 2, 2016 agreement was an agreement, or an agreement to agree. The
use of the attorney-client privilege as a sword at trial was made even more improper given the content
of the testimony by Mr. Geraci and Ms. Austin, both of whom accused Mr. Cotton of a crime — extortion.
As a result, Mr. Cotton did not receive a fair and impartial trial.
ARGUMENT
A. STANDARD FOR MOTION FOR NEW TRIAL.

A verdict may be vacated, in whole or in part, and a new trial granted on all or part of the issues,
when either the verdict is contrary to the law, there is an error in law at the trial, there is insufficient
evidence to support the verdict, or an irregularity in the proceedings. Cal. Code Civ. Proc. § 657(6)-(7).
A party may raise illegality of contract on a motion for new trial. Lewis & Queen v. N.M. Ball Sons
(1957) 48 Cal.2d 141, 148 (citing Pacific Wharf & Storage Co. v. Standard American Dredging Co.
(1920) 184 Cal. 21, 23-24)); Gray v. Robinson (1939) 33 Cal.App.2d 177, 182 (irregularity in the
proceedings); A&M Records, Inc. v. Heilman (1977) 75 Cal.App.3d 554, 566 (litigant cannot claim
privilege during discovery, then testify at trial as to the same matter); see also Webber v. Webber (1948)
33 Cal.2d 153, 164 (affidavit not required where motion for new trial “relies wholly upon facts appearing
upon the face of the record”). On a motion for new trial, the Court sits as the 13" juror and is “vested
with the plenary power —and burdened with a correlative duty — to independently evaluate the evidence.”

Ryan v. Crown Castle NG Networks Inc. (2016) 6 Cal.App.5th 775, 784.

B. RELEVANT BACKGROUND.

Mr. Geraci, an IRS Enrolled Agent, Has Two Judgments Prohibiting the Operation

of a Marijuana Dispensary Unless He Complies With the SDMC

Mr. Geraci has been an enrolled agent with the IRS (“Enrolled Agent”), which “means he has a
federal license that allows him to represent clients before the IRS,” since 1999. (Reporter’s Transcript

of Trial (“RT”) July 3, 2019 at 14:22-16:24; 56:25-57:11, the relevant excerpts of which are attached
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hereto as Exhibit A.%) Prior to his involvement with the Property and during the time in which he was
an Enrolled Agent, Mr. Geraci was involved in at least two illegal marijuana dispensaries (the “lllegal
Marijuana Dispensaries™). (See id. (Mr. Geraci testifying that he has been an enrolled agent since 1999);
Stipulation for Entry of Final Judgment and Permanent Injunction; Judgment Thereon [CCP 8§ 664.6]
(the “Tree Club Judgment”) and Stipulation for Entry of Final Judgment and Permanent Injunction;
Judgment Thereon [CCP 8 664.6] (the “CCSquared Judgment”) (collectively referred to herein as
“Geraci Judgments”) true and correct copies of which are attached hereto as Exhibits B and C,
respectively, and incorporated herein by this reference.)

Pursuant to the terms of the Geraci Judgments, Mr. Geraci could only operate or maintain a
marijuana dispensary after providing written proof to the City that “any required permits or licenses to
operate a marijuana dispensary, collective or cooperative have been obtained from the City of San Diego
as required by the SDMC.” (Exhibit B (Tree Club Judgment) at 11 10(b), 17 (emphasis added); Exhibit
— (CCSquared Judgment) at] 9(b).) Unlike paragraphs 9 through 14, paragraph 10(b) in the Tree Club
Judgment is not limited to the “PROPERTY.” (See id.) Unlike paragraphs 8 and 10 in the CCSquared
Judgment, paragraph 9 is not limited to the “PROPERTY.” (Exhibit C (CCSquared Judgment).?)
Additionally, Mr. Geraci was fined $25,000 in the Tree Club Judgment and $75,000 in the CCSquared
Judgment. (Exhibit B (Tree Club Judgment) at § 17; Exhibit C (CCSquared Judgment) at { 15.)

State Marijuana Laws

In 2003, the State of California (the “State”) enacted the Medical Marijuana Program Act (the
“MMPA”), which established certain requirements for Medical Marijuana Consumer Cooperatives
(“MMCC”). On October 9, 2015, the State passed the Medical Marijuana Public Safety and
Environmental Protection Act, 2015 California Senate Bill No. 643, California 2015-2016 Regular
Session (hereinafter cited to as “S.B. 643”). Pursuant to S.B. 643, an application must be denied if the
applicant does not qualify for licensure. (S.B. 643 at § 10 (adding Cal. Bus. & Prof. Code § 19323(a),

(b)(8).) An applicant does not qualify if he has been sanctioned by a city for unauthorized commercial

% For the convenience of the Court and to avoid a multiplicity of exhibits, true and correct copies of all relevant excerpts of
testimony at trial on July 3, 2019 cited herein are contained in Exhibit A. Each excerpt of testimony is clearly identified by
a slipsheet and bookmarked for this Court’s ease or reference and expedient access.

4 The CCSquared Judgment was a global settlement of two separate civil actions.
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marijuana activity. (ld.) Although Section 12, which added § 19324, provides that an applicant shall
not be denied a state license if the denial is based upon certain conditions, neither of the two conditions
specified applies to 8 19323(b)(8). (Id. at 8 12.) In the Geraci Judgments, the City sanctioned
Mr. Geraci for unauthorized commercial marijuana activity. (See Exhibits B and C.)

On November 8, 2016, the voters of California approved Proposition 64, the Control, Regulate,
and Tax Adult Use of Marijuana Act (“AUMA”). (Control, Regulate, and Tax Adult Use Of Marijuana
Act, 2016 Cal. Legis. Serv. Prop. 64 (hereinafter cited as “Prop. 64”).) The purpose and intent of
AUMA was to: (i) strictly control the cultivation and sale of marijuana “through a system of state
licensing, regulation, and enforcement; (ii) allow local governments to enforce state laws and
regulations; and (iii) bring marijuana into a regulated and legitimate market to create a transparent and
accountable system. (Prop. 64 at 88 2, 3.) In order to create more legitimacy and transparency, among
other things, AUMA requires the disclosure of all persons who have an interest in the license. (ld. at
8§ 6.1 (adding 8§88 26001(a) (providing broad definition of applicant), 26055(a) (licensing authorities may
issue state licenses only to qualified applicants), and 26057 (prohibiting certain applicants from
obtaining a license).)

Local Marijuana Laws

After the enactment of the MMPA, the City adopted Ordinance No. 20356 (“Ordinance 20356”).
Pursuant to Ordinance 20356, a CUP is required to operate an MMCC. (See id. at § 126.0303(a);
8 141.0614.) In February 2017, the City adopted Ordinance No. 20793, which requires a conditional
use permit for a marijuana outlet. (Ordinance No. 20793) at p. 4 (8 126.0303).) The approval of a CUP
is governed by Process Three, which requires approval by a hearing officer and allows the hearing
officer’s decision to be appealed to the Planning Commission. SDMC § 112.0501 (providing overview
of Process Three).

The City’s CUP requirements mandate the disclosure of anyone who holds an interest in the
relevant property or a CUP. (See TE 30 (Ownership Disclosure Statement), a true and correct copy of
which is attached hereto as Exhibit D and incorporated herein by this reference.) SDMC § 112.0102(b)
(application shall be made on forms provided by city manager and accompanied by all the information

required by the same); SDMC § 112.0102(c) (information requested on forms updated “to comply with
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revisions to local, state, or federal law, regulation, or policy. As evidenced by the SDMC, there are at
least two reasons for the information mandated by the application forms.

The first reason for the disclosure requirements is conflict of interest laws. (RT July 8, 2019 at
33:10-34:1, the relevant excerpts of which are attached hereto as Exhibit E;® see also SDMC § 27.3563
(prohibiting conflicts of interest).) The City’s ethics ordinances (collectively, the “Ethics Ordinances”)
were adopted “to embrace clear and unequivocal standards of disclosure and transparency in government
so as to avoid conflicts of interest.” SDMC § 27.3501. The Ethics Ordinances require, among others,
that a City official disclose his or her economic interests. Id. at § 27.3510. The Ethics Ordinances make
it unlawful for any city official to make a municipal decision in which he or she knows, or has reason to
know, that they have a disqualifying financial interest. 1d. at § 27.3561; see also id. at 88 27.3562-63.
The Ethics Ordinance applies to hearing officers who make decisions on CUP applications. SDMC
§ 27.3503 (see definitions of “City Official” and “High Level Filer,” the latter includes, by cross-
reference to Govt. Code § 87200, hearing officers).

The second reason relates to the requirements for obtaining a license for a Marijuana Outlet
(*MQO”), which requires the applicant/responsible persons to undergo background checks after the
issuance of a CUP. SDMC § 112.0102(c); id. at 88§ 42.1502 (defining responsible persons), 42.1504
(requiring a permit to operate a marijuana outlet), and 42.1507 (requiring background check); (see also
RT July 9, 2019 at 113:18-114:3 (Ms. Tirandazi, a City employee, testifying that background checks
are required after the CUP process) the relevant excerpts of which are attached hereto as Exhibit F. )

Failure to Disclose Ownership Interest and Geraci Judgments

Mr. Geraci identified the Property and began talking with Mr. Cotton because the Property “may
qualify for a dispensary.” (Exhibit A at 59:18-19.) On October 31, 2016, Ms. Austin — a self-
proclaimed expert in cannabis licensing — e-mailed Abhay Schweitzer instructing him to keep

Mr. Cotton’s name off the CUP application “unless necessary” because Mr. Cotton had “legal issues

5> For the convenience of the Court and to avoid a multiplicity of exhibits, true and correct copies of all relevant excerpts of
testimony at trial on July 8, 2019 cited herein are contained in Exhibit E. Each excerpt of testimony is clearly identified by
a slipsheet and bookmarked for this Court’s ease or reference and expedient access.

& For the convenience of the Court and to avoid a multiplicity of exhibits, true and correct copies of all relevant excerpts of
testimony at trial on July 9, 2019 cited herein are contained in Exhibit F. Each excerpt of testimony is clearly identified by
a slipsheet and bookmarked for this Court’s ease or reference and expedient access.
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with the City.” (Trial Exhibit (“TE”) 36, a true and correct copy of which is attached hereto as Exhibit G
and incorporated herein by this reference; Exhibit E at 11:28-13:23) (Ms. Austin characterizing herself
as a marijuana expert), Id. at 54:10-55:11.) On the same date, Mr. Geraci caused a Form DS-3032
General Application (the “CUP General Application”) to be filed with the City. (See TE 34, a true and
correct copy of which is attached hereto as Exhibit H and incorporated herein by this reference, at 34-
001.) Rebecca Berry (“Ms. Berry”) was identified as the “Lessee or Tenant” and the Permit Holder.
(1d.) Mr. Geraci is not identified anywhere in the CUP General Application. (See id.) Section 7 of the
CUP General Application requires the disclosure of, among other things, the Geraci Judgments (id. at
8 7); however, they were not disclosed. (See id.)

On the same date, Ms. Berry executed and submitted the Ownership Disclosure Statement to the
City. (See Exhibit D). As set forth in the Ownership Disclosure Statement, the list “must include the
names and addresses of all persons who have an interest in the property, recorded or otherwise, and state
the type of interest.” (Id.) The Ownership Disclosure Statement also required the disclosure of “Other
Financially Interested Persons.” (Id.) The disclosure requirements are mandatory and do not include
exceptions for Enrolled Agents. (See id.) Notwithstanding, Mr. Geraci is not identified in the
Ownership Disclosure Statement. (1d.)

Both Mr. Geraci and Ms. Berry testified that the exclusion of Mr. Geraci was purposeful; he was
not disclosed because he was as an Enrolled Agent. (Exhibit A at 193:19-194:5.) Mr. Geraci also
claimed that the lack of disclosure was “for convenience of administration.” (See Plaintiff/Cross-
Defendant Larry Geraci’s Answers to Special Interrogatories, Set Two, Propounded by
Defendant/Cross-Complainant Darryl Cotton (hereinafter, the “Discovery Responses”), a true and
correct copy of which is attached hereto as Exhibit I and incorporated herein by this reference, at 12:8-
16.) However, Ms. Austin instructed the consultants to leave Mr. Cotton’s name off the CUP
application unless necessary because of Mr. Cotton’s “legal issues with the City.” Mr. Geraci also had
“legal issues with the City” and he was not disclosed. (Exhibit E at 54:24-55:11.)

Mr. Geraci’s Objective Manifestations

On November 2, 2016, Messrs. Geraci and Cotton executed the alleged November 2, 2016

agreement, which the jury determined constituted a contract. (TE 38, a true and correct copy of which
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is attached hereto as Exhibit J and incorporated herein by this reference.) Shortly after receiving a copy
of the alleged agreement, Mr. Cotton sent an e-mail stating the 10% equity position in the dispensary
was not included in the document and requesting an acknowledgment that a provision regarding the
same would be included in “any final agreement.” (TE 42, a true and correct copy of which is attached
hereto as Exhibit K and incorporated herein by this reference.) Mr. Geraci responded, “no problem at
all.” (1d.)

Mr. Geraci then caused certain draft agreements to be exchanged with Cotton. (See TE 59 and
62, true and correct copies of which are attached hereto as Exhibits L and M, respectively, and
incorporated herein by this reference.) The draft agreements did not state they were amending a prior
agreement for the purchase of the property, did not reference a prior agreement, and the “Date of
Agreement” was “[t]he latest date of execution of the Seller or the Buyer, as indicated on the signature
page.” (See e.g., Exhibit L at 059-003.) The draft agreements included terms that were not included in
the November 2, 2016 document, and provide no indication or reference to the alleged November 2,
2016 agreement. (See id.) And none of the documents or communications produced by Mr. Geraci ever
referenced extortion, which was never raised during the course of discovery.

Mr. Geraci Used the Attorney-Client Privilege as a Shield and a Sword

Mr. Cotton propounded discovery seeking, among other things, documents and communications
by and between Mr. Geraci and Ms. Austin. (See Exhibit | (Discovery Responses) at 13:1-13, 14:8-
23.) Mr. Geraci refused to produce any documents or communications based upon attorney-client
privilege. (See id.) Mr. Geraci waived the attorney-client privilege for the first time and trial, and both
he and Ms. Austin testified as to communications regarding the drafting of a purchase agreement and
statements Mr. Geraci purportedly made that he was being extorted by Mr. Cotton. (Exhibit E at 41:10-
26; see also Exhibit A at 129:22-28 (Mr. Geraci testifying as to the same statements).)’ The testimony
of Mr. Geraci and Ms. Austin was not previously disclosed due to the attorney-client privilege, but and

it effectively accused Mr. Cotton of a crime. See Pen. Code, 8§ 518 (defining extortion).

7 “Extortion” is defined as the “...obtaining of property or other consideration from another, with his or her consent, or the
obtaining of an official act of a public officer, induced by a wrongful use of force or fear, or under color of official right.”
Cal. Pen. Code § 518. None of the evidence suggests any “wrongful use of force or fear” by Mr. Cotton. Multiple statements
equating Mr. Cotton’s conduct to extortion were inflammatory and prejudicial.

10
MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION FOR NEW TRIAL
Case No. 37-2017-00010073-CU-BC-CTL




C4

© 00 ~N oo o b~ O w N

NN NN NN NN R R R R R R R R, R, e
Lo N o o B~ W DN PP O © 00N O OB~ W N e o

se 3:18-cv-00325-TWR-DEB Document 93-5 Filed 08/28/21 PagelD.3813 Page 59 of 91

C. THE ALLEGED NOVEMBER 2, 2016 AGREEMENT WAS ILLEGAL.

The Court has a duty to, sua sponte, refuse to entertain an action that seeks to enforce an illegal
contract. May v. Herron, (1954) 127 Cal.App.2d 707, 710-12 (internal citations and quotations omitted)
(voiding contract where plaintiff sought to recover balance due on contract, which recovery would have
allowed plaintiff to “benefit from his willful and deliberate flouting of a law designed to promote the
general public welfare”). “Whether a contract is illegal ... is a question of law to be determined from
the circumstances of each particular case.” Kashani v. Tsann Kuen China Enterprise Co. (2004) 118
Cal. App. 4th 531, 540; Bovard v. American Horse Enterprises, Inc. (1988) 201 Cal.App.3d 832, 838.
A contract is unlawful and unenforceable if it is contrary to, in pertinent part, (1) an express provision
of law; or (2) the policy of express law. Cal. Civ. Code § 1667(1)-(3); Kashani, supra, at 541 (contract
must have a lawful object to be enforceable). For purposes of illegality, the “law” includes statutes,
local ordinances, and administrative regulations issues pursuant to the same. Id. at 542. “All contracts
which have for their object, directly or indirectly, to exempt anyone from responsibility for his own ...
violation of law, whether willful or negligent, are against the policy of the law.” Cal. Civ. Code § 1668
(emphasis added). A contract made for the purpose of furthering any matter prohibited by law, or to aid
or assist any party in the violation of the law, is void. Homami v. Iranzadi (1989) 211 Cal.App.3d 1104,
1109 (voiding a contract entered into for the purpose of avoiding state and federal income tax

regulations). As summarized in Yoo v. Jnho (2007) 147 Cal.App.4™ 1249:

No principle of law is better suited than that a party to an illegal contract
cannot come into a court of law and ask to have his illegal objects to be
carried out. The courts generally will not enforce an illegal bargain or
lend their assistance to a party who seeks compensation for an illegal act.

Id. at 1255 (internal citations and quotations omitted); see also Kashani, supra, at 179; Cal. Civ. Code
88 1550, 1608. “The test as to whether a demand connected with an illegal transaction is capable of
being enforced is whether the claimant requires the aid of an illegal transaction to establish his case.”
Brenner v. Haley (1960) 185 Cal.App.2d 183, 287.

May is instructive. In May, the Newmans and May entered into a contract whereby May agreed
to construct a home for the Newmans. May, supra, at 708. However, May could only perform under

the contract by acquiring construction materials through the veteran’s priority status under Federal
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Priorities Regulation No. 33, which gave preference to veterans in obtaining construction materials. 1d.
The Newmans transferred title to their property to a veteran and May secured construction materials
because of his veteran’s status. Id. at 708-09. The Court of Appeals held that the contract between May
and the Newmans, while valid on its face, was illegal because May knew the house was not intended for
occupancy by a veteran and May’s conduct in performing his obligations under the contract violated the
federal regulation.

Mr. Geraci, like May, violated local laws in pursuit of his performance under the alleged
November 2, 2016 agreement. On October 31, 2016, Mr. Geraci caused to be filed with the City a CUP
application which failed to disclose his ownership interest in the Property, the CUP, or the Geraci
Judgments, despite the City’s requirement that each of the foregoing be disclosed. (See Exhibit H at
034-001 (8 7 requires disclosure of Geraci Judgments), id. at 034-004 (requires disclosure of all persons
with an interest in the Property and CUP); SDMC § 112.0102(b) (application shall be made on forms
provided by city manager and shall be accompanied by all the information required by the same); SDMC
8 112.0102(c) (information requested on forms updated “to comply with revisions to local, state, or
federal law, regulation, or policy).

The non-disclosure was purposeful. (See Exhibit I — (Discovery Resp.) at 12:8-16.) Indeed,
efforts were undertaken to exclude any reference to Mr. Cotton in the CUP application because of his
“legal issues” with the City. There are no disclosure exceptions for Enrolled Agents, and neither the
SDMC nor the Geraci Judgments allow Mr. Geraci to comply with some of the CUP requirements.
Applying the test of illegal contracts, Mr. Geraci relied upon the General Application and Ownership
Disclosure Statement to suggest that he complied with the terms of the alleged November 2, 2016
agreement. As a result, Mr. Geraci asks this Court to assist him in violating local laws, which the Court
is prohibited from doing.

The alleged November 2, 2016 agreement also violates the policy of express law in the form of

the CUP requirements and AUMA.2  The policy of the SDMC is disclosure and transparency in

8 Although AUMA was adopted days after the alleged November 2, 2016 agreement, pursuant to Ordinance No. O-20793,
all MMCC applications in the City were replaced with the new retail sales category called an MO. Thus, the CUP application
submitted by Ms. Berry on behalf of Mr. Geraci is subject to AUMA. Furthermore, the text of AUMA was circulated in July
of 2016 so all of the requirements for potential successful applicants were already known to the public and attorneys
specializing in cannabis laws and regulations prior to November 2, 2016.
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government. Similarly, the policy of AUMA is to bring marijuana into a regulated and legitimate market
to create a transparent and accountable system. Mr. Geraci’s efforts, which were undertaken both before
and after November 2, 2016, violated both policies. Neither of the policies provides any exceptions for
Enrolled Agents, “convenience of administration,” or those persons with “legal issues” — all of which
Mr. Geraci has used to justify his purposeful non-disclosure.

D. THE JURY APPLIED AN OBJECTIVE STANDARD TO MR.COTTON, AND A

SUBJECTIVE STANDARD TO MR. GERACI.

Mutual assent is determined under an objective standard applied to the outward manifestations,
the surrounding circumstances, the nature and subject matter of the contract, and subsequent conduct of
the parties; assent is not determined by unexpressed intentions or understandings. Alexander v.
Codemasters Group Limited (2002) 104 Cal.App.4™" 129, 141 (disapproved on other grounds in Reid v.
Google, Inc. (2010) 50 Cal.4th 512, 524); People v. Shelton (2006) 37 Cal.4" 759, 767 (internal citations
and guotations omitted). Agreements to agree are unenforceable because there is no intent to be bound
and the Court may not speculate upon what the parties will agree. Bustamante v. Intuit, Inc. (2009) 141
Cal.App.4™ 199, 213-14 (internal citations and quotations omitted).

There was no dispute relating to the parties’ objective manifestations. Shortly after receiving a
copy of the alleged November 2, 2016 agreement, Mr. Cotton sent an e-mail stating the 10% equity
position in the dispensary was not included in the document and requested an acknowledgment that the
same would be included in “any final agreement.” (See Exhibit K.) Mr. Geraci responded “no problem
atall.” (Id.) Mr. Geraci then had draft final agreements prepared and circulated. The draft agreements:
(1) do not state they were amending a prior agreement; (ii) do not reference a prior agreement; (iii) state
that the “Date of Agreement” was “[t]he latest date of execution of the Seller or the Buyer, as indicated
on the signature page;” (iv) do not provide any indication that a prior agreement was reached between
the parties; and (v) include terms not set forth in the alleged November 2, 2016 agreement. None of the
drafts were signed and none of the documents produced by Mr. Geraci ever referenced extortion.

Only two conclusions could have been reached if the appropriate objective standard had been
applied to both Mr. Cotton and Mr. Geraci. The first possible conclusion is that the alleged November 2,

2016 agreement included the 10% interest that Mr. Geraci subsequently refused to acknowledge. The
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second possible conclusion is that the e-mail exchange subsequent to the alleged November 2, 2016
agreement demonstrated the parties agreed to agree. And, therefore, the alleged November 2, 2016
agreement was not enforceable.

Instead, the jury reached the conclusion that the alleged November 2, 2016 agreement was a
contract. In order to do so, the jury must have applied Mr. Geraci’s subjective standard. The jury must
have believed Mr. Geraci’s unexpressed intentions or understandings (i.e., that he was only responding
to the first line of Mr. Cotton’s e-mail and the statements to his counsel that he was being extorted).
According to Mr. Geraci’s testimony, he called Cotton the following day to explain. But if the hours
that passed between the November 2, 2016 agreement and Mr. Cotton’s e-mail was too late for
Mr. Cotton, the day that passed before Mr. Geraci’s call was also too late to explain his subjective intent
as to his response. Therefore, the jury’s conclusion that the alleged November 2, 2016 agreement is a
contract stands in direct contrast to the objective standard applied to Mr. Cotton’s conduct. The jury
cannot apply objective standards to Mr. Cotton and subjective standards to Mr. Geraci.

E. MR. GERACI USED THE ATTORNEY-CLIENT PRIVILEGE AS A SHIELD AND A

SWORD, THEREBY VIOLATING MR. COTTON’S RIGHT TO A FAIR AND

IMPARTIAL TRIAL.

“[A]n overt act of the trial court ... or adverse party, violative of the right to a fair and impartial
trail, amounting to misconduct, may be regarded as an irregularity.” Gray, supra, 33 Cal.App.2d at 182,
see also Webber, supra, 33 Cal.2d at 164 (affidavit not required where motion for new trial “relies
wholly upon facts appearing upon the face of the record”). Litigation is not a game, and a litigant cannot
claim privilege during discovery then testify at trial. A&M Records, supra, 75 Cal.App.3d at 566. As
the A&M Court eloquently put it, “[a] litigant cannot be permitted to blow hot and cold in this manner.”
Id. Atthe February 8, 2019 hearing on Mr. Cotton’s Motion to Compel Further Responses to Discovery
to which Mr. Geraci asserted Attorney-Client Privilege, the Court acknowledged as much when it stated:
“[T]here is a price to be paid; [Mr. Geraci] can’t go back and reopen that area once [he has] narrowed
the scope by asserting privilege.” (See Exhibit J February 8, 2019 at 21:1-5. The Court subsequently
entered an order prohibiting testimony on matters that Plaintiff asserted attorney-client privilege.

Minute Order dated Feb. 8, 2019 (ROA 455) at p. 3 (prohibiting testimony on matters that Plaintiff
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asserted privilege in discovery). Mr. Geraci has previously admitted that failure to disclose constitutes
“substantial prejudice.” Plaintiff Larry Geraci’s Memorandum of Points and Authorities in Opposition
to Defendant Darryl Cotton’s Motion to Expunge Lis Pendens dated April 10, 2018 (ROA 179) at 4:7-
8. (Mr. Geraci claimed that Cotton’s “refusal to participate in discovery has substantially prejudiced
Geraci and Berry in preparation of this case.”).

Mr. Cotton propounded discovery seeking, among other things, documents and communications
by and between Mr. Geraci and Ms. Austin related to the purchase of the Property. (See Exhibit I
(Discovery Responses) at 13:1-13, 14:8-23.) No documents or communications were produced in
connection with the request based upon attorney-client privilege. Then, at trial, Mr. Geraci waived
privilege and he and Ms. Austin testified as to the very communications Mr. Cotton previously sought.

Mr. Geraci’s use of the privilege as a shield and a sword violated Mr. Cotton’s right to a fair and
impartial trial. One of the central arguments Mr. Cotton presented was that the parties agreed to draft a
final agreement. While Mr. Geraci’s conduct was consistent with this argument, he and Ms. Austin
testified at trial that Mr. Geraci’s request for draft agreements was purportedly the result of extortion.
The failure to disclose those documents constitutes, as Mr. Geraci previously admitted, substantial
prejudicial to Mr. Cotton because it prevented Mr. Cotton from cross-examining Mr. Geraci and
Ms. Austin on their inflammatory and prejudicial extortion allegations, as well as proving that the
alleged November 2, 2016 agreement was an agreement to agree. Mr. Geraci cannot be permitted to
“pblow hot and cold.”

CONCLUSION

For the reasons set forth herein, Mr. Cotton requests that the Court (i) find that the alleged
November 2, 2016 agreement is illegal and void; or (ii) order a new trial and enable Mr. Cotton to

conduct discovery related to the communications between Messrs. Geraci and Cotton.

DATED this 13th day of September, 2019.

TIFFANY & BOSCO, P.A.

By

EVAN P. SCHUBE
Attorneys for Defendant/Cross-Complainant
Darryl Cotton
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EXHIBIT 17
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